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TuTT  V.  Bbown. 

[0  Jjogaut,  1.] 

If  an  Aobht  Contsaotb  without  Dibolosino  hd  PBnraiFAL»  the  latter 
may  maintain  an  action  on  the  oontiact,  sabject,  howerer,  to  any  eet-ofif 
or  defense  vhich  exiated  against  the  agent  before  the  principal  wai  dia- 

AssuiiPSEF.    The  opinion  states  the  case. 
J.  J.  ManhdU,  for  the  plaintiff. 
Monroe  and  Sharp,  conira» 

By  Court,  Owslet,  J.  Gleorge  H.  Tutt,  the  son  of  the  plaint- 
iS,  Hansford  Tutt,  whilst  in  the  service  of  his  f ather,  and  for  his 
benefit,  contracted  with  the  defendant,  Brown,  to  transport  in 
his  father's  wagon,  a  quantity  of  bagging  to  Colonel  Pearce,  near 
Huntsville,  at  a  stipulated  price  to  be  paid  by  the  said  Brown; 
and  in  pursuance  of  his  undertaking,  the  said  George  H.  Tutt 
actually  transported,  in  the  wagon  of  his  father,  the  bagging, 
and  delivered  the  same  on  the  farm  of  Colonel  Pearce,  near 
Huntsville.  While  contracting  with  Brown  for  the  transporta- 
tion of  the  bagging,  nothing  was  said  by  George  H.  Tutt  about 
his  being  employed  in  the  service  of  his  father,  nor  does  it  ap- 
pear that  Brown,  at  that  time  or  for  some  time  after  the  bagging 
was  transported  to  Pearce,  knew  that  the  service  was  performed 
by  the  son  for  the  benefit  of  his  father.  Brown  failed  to  pay  the 
said  George  H.  Tutt  the  price  agreed  to  be  given  for  transporting 
the  bagging,  and  this  suit  was  brought  in  the  name  of  Hansford 
Tutt,  the  father,  to  recover  the  price.   On  the  trial  in  the  court  be^ 
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low,  after  the  preceding  facts  were  in  substance  proved,  the  jary 
were  instructed  by  the  court  that  the  plaintiff  had  no  cause  of 
action;  but  that  the  right  of  suit  was  exclusively  in  the  8on» 
George  H.  Tutt.  Whether  or  not  the  court  was  correct  in  so  in- 
structing the  juiy,  is  the  only  question  presented  for  the  de- 
cision of  this  court. 

That,  in  moral  justice,  the  plaintiff  is  entitled  to  the  price 
agreed  to  be  paid  by  Browu  for  the  transportation  of  tha  bag- 
ging, is  a  proposition  that  none,  it  is  presumed,  will  pretend  to 
controvert.  The  service,  though  performed  by  George  H. 
Tutt,  the  son,  was  not  for  his  own  benefit,  but  for  the  benefit  of 
the  plaintiff,  and  in  justice  the  plaintiff  is  most  indisputably 
entitled  to  the  amount  which  was  agreed  to  be  paid  by  Brown. 
Being,  therefore,  entitled  to  the  price,  it  would  seem  to  follow 
as  a  necessary  consequence,  upon  general  principles,  that  the 
plaintiff  is  entitled  to  maintain  an  action  to  recover  it;  for  it  is 
well  settled,  that  as  a  general  rule  the  right  of  property  draws 
with  it  the  right  of  action.  The  right  of  the  plaintiff  to  main- 
tain his  action  would  be  undeniable  if,  at  the  time  of  contract- 
ing for  the  transportation  of  the  bagging,  the  son  had  made 
known  to  Brown  his  true  character  as  agent,  and  the  promise 
of  Brown  had  been  to  pay  the  price  to  the  plaintiff.  In  that 
case  the  contract  of  Brown,  though  made  with  the  son,  would, 
in  a  legal  sense,  be  considered  a  contract  with  the  father,  and 
of  course,  the  father's  right  to  sue  for  a  violation  of  the  prom- 
ise of  Brown  would  be  unquestionable.  But,  at  the  time  of 
making  the  contract  with  Brown,  the  circumstance  of  the  sou 
being  in  the  employment  and  acting  for  the  benefit  of  the 
father,  was  not  made  known  to  Brown;  and  the  question  arises, 
whether  or  not  that  circumstance  affects  the  right  of  the  father 
to  maintain  his  action.  The  circumstance  of  the  son's  failing 
to  disclose  his  true  character,  certainly  does  not  affect  the  justice 
of  the  father's  claim  for  the  price  agreed  to  be  paid  for  the  serv- 
ice. If  the  price  had  been  paid  by  Brown  to  the  son,  the  son 
would  b€  responsible  for  the  amount,  and  the  right  of  the 
father  to  the  price  must  be  admitted  to  be  the  same  before  it  is 
paid  to  the  son,  that  it  would  be  after  received  by  him.  By 
failing  to  disclose  his  true  character,  the  son  may  have  imposed 
upon  himself  a  personal  liability  to  Brown,  which  he  would  not 
otherwise  have  been  subject  to;  but  he  cannot  have  thereby  de- 
prived the  father  of  the  price  agreed  to  be  paid  by  Brown  for 
transporting  the  bagging.  The  right  of  the  father  to  the  price 
is  nevertheless  the  same,  and  for  a  violation  of  that  right  by 
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Srown,  the  law  mast  be  admitted  to  afford  him  a  remedy.  The 
remedy  which  the  law  affords  does  not,  however,  deprive  Brown 
of  any  defense  which  he  might  have  against  the  demand,  con- 
sidered as  belonging  to  the  son;  for,  having  contracted  with  the 
son  without  a  knowledge  of  his  true  character  of  agent,  Brown 
should  be  permitted  to  consider  him  as  principal,  so  as  to  allow 
him  to  avail  himself  of  any  defense  to  the  action  by  the  princi- 
pal, that  would  have  been  admissible  against  the  claim,  if 
asserted  by  the  son.  Thus,  in  an  analogous  case,  Lord  Mans- 
field observed:  '*  Where  a  factor,  dealing  for  a  principal,  but 
concealing  that  principal,  delivers  goods  in  his  own  name,  the 
person  contracting  with  him  has  a  right  to  consider  him,  to  all 
intents  and  purposes,  as  the  principal;  and  though  the  real 
principal  may  appear  and  bring  an  action  upon  that  contract 
against  the  purchaser  of  the  goods,  yet  that  purchaser  may  set 
olf  any  claim  he  may  have  against  the  factor,  in  answer  to  the 
demand  of  the  principal:"  Paley  on  Agency,  253. 

It  is,  therefore,  the  opinion  of  the  court,  that  the  court  be- 
low erred  in  its  instructions  to  the  jury,  and  that  the  judgment 
of  that  court  must  consequently  be  reversed,  with  costs,  the 
cause  remanded  and  a  new  trial  there  had. 


YaNOEY  V.  DOWNEB. 

[0  lOZZEU^S.] 

JuDOimn— Beloef  izf  Equttt. — ^A  ooart  of  equity  haa  no  power  to  set  M!d« 

a  jadgment  at  law;  it  moat  act  on  the  penon  only  and  not  on  the  ooon* 

mon  law  prooeedinga. 
Bauzr  in  Equitt  against  a  Judgubnt  will  bb  Granted,  where  hy  fraud 

or  by  an  artful  contrivance,  or  by  any  unavoidable  accident  *  valid  de* 

fenae  is  kept  out  of  eight. 
Bblbv  in  Equitt  against  a  Judgment  will  be  Denied,  unless  it  appears 

that  it  waa  out  of  the  power  of  the  applicant,  to  make  his  apphcation  to 

the  court  of  law  in  due  time. 
A  MoaTAKE  ov  Ck>UN8EL  in  not  moving  for  a  new  trial,  or  of  defendant  in 

calculating  when  the  trial  would  be  reached,  is  no  ground  for  relief  in 

equity. 
Impbopbietiies  ov  JuBOBS,  in  conversing  with  other  persons  while  deliberat- 
ing on  their  verdict^  wiU  not  justify  a  oonii  of  equity  in  granting  a  new 

trial  at  law. 

Tbespass.    The  opinion  states  the  case. 
OriUenden,  for  the  plaintiff. 
Sharp,  contra. 


d6  Tanoet  v.  Downxb.  [Eeniaolyy 

By  Court,  Mnxs,  J.  Tanoey,  in  an  action  of  trespass  for 
breaking  his  close  and  house,  and  beating  and  wounding  his 
slave,  so  that  she  was  confined  and  useless  for  many  months, 
recovered  against  Downer  a  verdict  and  judgment  for  ^^e  hun- 
dred and  fifty  dollars,  from  which  Downer  appealed  and  entered 
into  an  appeal  bond,  but  never  prosecuted  the  appeal,  and 
afterwards  filed  this  bill  with  injunction,  praying  the  chancellor 
to  grant  him  a  new  trial.  The  chancellor  decreed  a  new  trial, 
and  to  reverse  that  decree,  Yancey  has  prosecuted  this  writ  of 
error. 

The  grounds  of  equity  set  up  by  Downer,  are,  that  at  the 
time  of  the  trial  he  was  necessarily  absent  in  Virginia  on  indis- 
pensable business,  from  whence  he  expected  to  return  before 
the  trial,  but  was  unavoidably  detained;  that  as  a  measure  of 
precaution,  he  employed  an  agent  to  attend  to  the  suit,  who 
caused  all  the  proper  witnesses  to  be  subpenaed,  and  he  and 
the  witnesses  attended  on  the  day  on  which  the  cause  was  set 
for  trial,  and  also  the  next  day;  and  as  there  were  several  im- 
portant causes  still  before  his,  the  conclusion  of  his  counsel, 
agent  and  witnesses,  was,  that  the  cause  would  not  be  tried  the 
fourth;  but  that  these  causes  were  unexpectedly  continued,  and 
his  cause  was  tried  on  the  third  day;  and  that  owing  to  sickness, 
his  agent  did  not  get  into  court  until  after  the  cause  was  argued, 
and  none  of  his  witnesses  were  sworn  and  heard,  and  none  of 
them  appeared  until  after  the  jury  retired,  when  one  of  his 
most  important  witnesses  came  in;  that  his  agent  spoke  to  his 
counsel  about  a  new  trial,  and  the  counsel  advised  an  appeal, 
as  the  most  sure  method  of  redress,  and  not  a  new  trial,  and 
the  appeal  was  prayed;  that  if  he  hod  a  fair  trial,  he  could  show 
that  ho  had  not  injured  the  slave  of  Yancey  to  the  value  of  one 
dollar,  as  be  had  only  moderately  chastised  her,  and  the  injuiy 
which  she  received  was  by  a  fall  which  happened  by  her  run- 
ning out  of  the  kitchen  in  a  passion.  In  an  amended  bill  he 
states,  that  the  son  and  agent  of  Yancey,  who  conducted  the 
cause  for  him,  had  considerable  conversation  with  the  jurors,  or 
some  of  them,  after  tbeir  retirement,  and  before  they  agreed  on 
their  verdict,  of  which  neither  he  nor  his  agent  was  apprised, 
until  long  sioce  the  transaction  took  place. 

Yancey,  in  his  answer,  denies  any  unfairness  on  his  part,  and 
alleges  when  the  cause  was  reached,  the  counsel  of  Downer 
urged  trial,  and  his  own  counsel  proposed  a  continuance,  or  to 
lay  it  over  until  the  witnesses  appeared,  as  none  of  them  were 
present,  and  thus  Downer's  counsel  hoped  to  compel  a  nonsuit; 
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that  against  the  wishes  of  his  counsel,  a  jury  was  impaneled, 
and  some  of  bis  witnesses  then  appeared,  and  the  cause  pro- 
gressed without  some  of  his  witnesses,  and  the  most  important 
witness  he  had.  He  denies  the  possibility  of  mitigating  the 
damages,  and  any  knowledge  of  communications  to  the  jury 
from  his  son,  and  pleads  and  relies  on  the  proceedings  at  law, 
and  the  failure  to  apply  for  a  new  trial  to  a  court  of  law  as  a 
bar  to  relief. 

We  could  not  sustain  the  decree  of  the  court  below,  if  the 
merits  of  the  cause  were  in  its  favor.  It  directly  sets  aside  the 
judgment  at  law,  and  awards  a  new  trial  lotidem  verbis.  We 
cannot  concede  to  the  chancellor  the  power  of  setting  aside 
and  altering  the  records  of  a  court  of  law.  If  the  powers  of  a 
chancellor  were  separated  from  the  person  of  the  judge  of  a 
court  of  law,  which  is  done  elsewhere,  and  may  be  done  here, 
we  cannot  tell  how  the  chancellor  would  enforce  such  a  decree; 
whether  he  would  re-tiy  the  cause  himself,  or  compel  the  court 
of  common  law  to  do  it.  Hence,  this  court  has  decided  that 
the  chancellor  must  in  this  case  act  on  the  person  only,  and  not 
on  the  proceedings  at  common  law;  or,  in  other  words,  he 
ought  to  decree  that  unless  the  defendant  in  chancery  consent 
in  the  common  law  court  to  a  new  trial,  in  a  reasonable  time, 
his  hands  shall  be  tied,  and  he  be  perpetually  restrained  from 
executing  his  judgment.  But  we  do  not  rest  on  this  point  only 
in  reversing  this  decree;  for  on  the  merits  it  cannot  be  sus- 
tained. Indeed,  if  the  fact  of  improper  communication  with 
the  jury  be  excepted,  the  face  of  the  complainant's  bill  cannot 
authorize  the  interposition  of  the  chancellor.  The  trial  of  torts 
belongs  not  to  the  chancellor,  and  he  but  seldom  ought  to  in- 
terfere with  the  proceedings  at  law  in  such  cases.  Where  by 
fraud  or  any  artful  contrivance  of  one  party,  or  by  unavoidable 
accident,  a  valid  defense  is  kept  out  of  sight,  the  chancellor 
may  interpose.  But  it  is  not  sufficient  for  the  party  applying 
to  a  court  of  equity  for  a  new  trial  to  exhibit  good  ground;  he 
must  also  show  that  it  was  out  of  his  power,  owing  to  some 
substantial  cause,  to  make  the  application  to  the  court  of  law 
in  due  time.  Besides,  it  ought  clearly  to  appear  that  injustice 
had  been  done.  Here  the  party  has  not  shown  it  probable, 
that  a  different  result  would  be  produced  on  a  second  trial, 
even  if  the  testimony  of  the  witness,  who  alone  appears  to  have 
been  with  him  when  he  committed  the  trespass,  and  on  whom 
he  chiefly  relies,  be  taken  as  conclusive.  It  does  not  appear 
that  both  his  agent  and  counsel  had  it  in  their  power  to  apply 
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for  a  new  trial,  and  conversed  upon  it;  that  they  were  poBsesBod 
of  eveiy  fact  in  the  bill,  the  communication  with  the  jury  ex- 
cepted, then  aa  well  as  now;  and  that  they  declined  it,  and 
took  another  course.  By  their  decision  he  must  be  bound  so 
far  as  the  rights  of  his  adversary  are  concerned.  As  to  his  ab- 
sence, he  could  and  did  act  by  agent;  and  as  to  the  conclusion 
that  the  case  would  not  be  tried,  as  this  was  not  induced  by 
his  adversary,  the  result  of  it  must  fall  upon  him;  for  it  would 
be  going  far  to  say  that  the  organs  of  the  law  should  be  bound 
to  re-try  eveiy  case  where  parties  had  made  calculations  from 
the  state  of  the  docket,  that  the  cause  could  not  be  reached  in 
a  certain  time,  and  resting  on  that  calculation,  have  missed  the 
hour  of  trial.  Those  who  rest  oo  such  calculations,  must  gen- 
erally do  it  at  their  peril,  and  courts  of  law  will  scarcely  ever 
relieve  them,  much  less  the  chauceUor. 

As  to  the  improper  communications  from  the  son  and  agent 
of  the  plaintiff  in  error,  the  proof  amounts  simply  to  this:  At 
the  place  of  trial  there  was  no  court-house,  and  the  jury  delib-. 
erated  out  of  doors,  and  not  having  agreed  until  evening,  they 
retired  to  a  room  prepared  for  them.  One  of  the  jurors  on 
passing  the  son  of  the  plaintiff,  in  the  street,  told  him  that  his 
father's  nearest  neighbors  on  the  juiy  were  the  hardest  against 
him,  or  were  for  the  lowest  damages,  to  which  the  son  made  no 
reply.  Another  juror  coming  shortly  afterwards,  spoke  to  the 
son  in  nearly  the  same  words  with  the  first,  to  which  the  son 
replied  that  the  first  juror  (naming  him)  had  told  him  all  about 
it,  or  that  he  had  heard  as  much  from  the  first  juror,  and  here 
the  conversation  ended.  It  cannot  be  pretended  that  this 
ought  to  vitiate  the  verdict.  The  impropriety  was  all  on  the 
part  of  the  jurors,  and  however  imprudently  they  may  have 
acted  in  such  communications,  or  subjected  themselves  to  pun- 
ishment, there  is  no  pretext  for  attributing  any  impropriety  to 
the  son  of  the  plaintiff.  He  made  no  other  reply  than  to  inti- 
mate to  the  second  juror,  when  troubled  with  such  repeated  ad- 
dresses, that  he  wished  to  hear  no  more.  Improprieties  in 
jurors  will  frequently  subject  them  to  punishment,  and  not 
affect  their  verdict. 

The  decree  must  therefore  be  reversed  with  costs,  and  the 
cause  be  remanded,  with  directions  there  to  dissolve  the  injunc- 
tion with  damages,  and  dismiss  the  bill  with  costs. 

Control  or  Equttt  oyer  Judohsnts  at  Law. — Courts  of  equity  dii- 
cUim  any  right  or  intention  to  interfere  in  any  way  with  the  judgments  or 
ether  proceedings  of  a  court  of  law.     They  act  upon  the  parties  to  actions  at 
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la'w  by  roBtrainiiig  them  by  injunction,  but  they  do  not  undertake  to  exer- 
cise any  eupenrisory  power  over  the  proceedings  of  the  courts  themselves: 
Richardson  v.  Mayor  and  City  CouncU  of  Baltimore,  8  Gill.  433;  ConUe  v. 
Cooire,  2  Harr.  &  J.  179;  BHght'a  Heirs  v.  Ti»b'm,  7  Monr.  616.  In  the  case 
of  the  Farmers^  Bank  of  Kentucky  v.  CoUins,  13  Bush,  138,  the  court  say: 
**  CoartB  of  equity  have  always  relieved  the  judgment-debtor  against  execu- 
tion sales  when  tinctured  with  fraud  or  unconscientiously  oppressive.  This 
is  done,  not  by  setting  aside  the  sale  or  cancelling  the  return  of  the  sheriff, 
bat  by  treating  the  purchaser  as  holding  the  title  in  trust,  and  compelling 
him  to  reconvey  upon  the  performance  of  such  equitable  conditions  by  the 
judgment  defendants  as  the  chancellor  may  find  proper  to  impose.  But  we 
are  aiivare  of  no  case  in  which  a  court  of  chancery  has  undertaken  to  cancel, 
or  oorrecty  or  in  any  way  modify,  the  records  of  a  common  law  courts  in  order 
to  enable  a  judgment  creditor  to  enforce  his  common  law  judgment.  The 
dockets  of  ^e  two  courts  are,  in  law,  separate  and  distinct^  even  where  they 
are  presided  over  by  the  same  judge,  and  the  writs  issued  by  each,  and  the 
acts  of  the  ministerial  officers  under  them,  must  be  set  aside  or  annulled  by 
the  court  from  which  they  issued."  See,  also.  Story's  £q.  Jur.,  sees.  875» 
1570,  1571. 

Ck>arta  of  equity  do  not  relieve  against  a  judgment  at  law  merely  on  the 
ground  that  it  was  erroneous:  Turpin  v.  Thomas^  3  Am.  Dec.  615.  Neglect 
to  make  a  defense  at  law  is  a  bar  to  equitable  relief:  More  v.  Bagley,  12  Id. 
144.  Where  a  defendant  has  an  adequate  defense  at  law,  but  is  prevented 
from  making  it  by  the  fraudulent  representations  of  the  plaintiff,  equity  will 
relieve  against  the  judgment:  Poindexter  v.  Waddy,  8  Id.  749.  A  court  of 
equity  will  grant  relief  a^^ainst  a  judgment  at  law  for  money  won  at  gaming, 
where  the  judgment  was  by  defuilt:  Clay  v.  Fry,  6  Id.  654.  On  the  effect 
of  improper  oondnct  of  jurors,  see  note  to  Dana  v.  Boberts,  1  Id.  87. 


Hobd  v.  Wauser. 

[6  LlTZELL,  33.] 

VxHUS  ov  AcnoKS. — ^Land  lying  out  of  the  county  cannot  be  recovered  in 

an  action  in  the  circuit  court. 
Shtry  to  Stop  Statutb  ov  Lxmitations. — ^If  a  tract  of  land  lies  partly  in 

two  counties,  and  is  held  adversely  to  the  owner,  his  entry  on  the  part 

in  one  county  does  not  stop  the  running  of  the  statute  as  to  the  part  in 

the  other  county. 

EjECTBiENT.     The  opinion  states  the  case. 

CriUenden  and  TaUM^  for  appellant.  No  attorney  for  the 
appellees. 

By  Court,  Owsley,  J.  This  was  an  ejectment  brought  in  the 
<nrcuit  court  o/  Fleming  county  by  Hord,  to  recover  the  pos- 
session of  and  which  is  common  to  two  patents;  the  one  of 
which  Hord  derives  title  through,  and  the  other,  though  of 
junior  date,  is  claimed  under  by  Walker,  etc.  The  land  which 
is  r*r)mmon  to  the  patents  lies  part  in  the  county  of  Mason  and 
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part  in  the  oounly  of  Fleming,  and  the  plaintiff  Hord  reooT- 
ered  a  verdict  and  judgment  against  the  defendants,  Bodley 
and  Brown,  for  so  much  of  the  land  in  contest  as  is  in  their 
possession  and  lies  in  the  county  of  Fleming;  and  the  other 
defendants  recovered  a  general  verdict  and  judgment  against 
Hord.  The  questions  presented  for  the  decisions  of  this  court 
grow  out  of  bills  of  exceptions  taken  by  Hord  on  the  trial  in 
the  circuit  court. 

The  defendants  relied  upon  an  adverse  possession  for  up- 
wards of  twenty  years,  and  introduced  evidence  to  prove  that 
each  of  them  had  entered  upon  their  respective  parcel  some  time 
in  1792  or  1793,  and  that  they  had  continued  thereon  ever  ainoe. 
The  plaintiff,  Hord,  then  proved  that  some  time  in  1804  he  en- 
tered upon  that  part  of  the  land  common  to  both  patents,  which 
Lies  in  the  county  of  Mason,  and  improved  the  same  by  clearing 
six  or  seven  acres,  and  that  he  has  continued  in  possession 
thereof  ever  since.  After  the  evidence  was  thus  introduced^ 
the  court,  on  the  application  of  the  defendants,  instructed  the 
jury  that  the  entry  and  occupancy  of  Hord  in  the  county  of 
Mason,  did  not  prevent  the  running  of  the  statute  of  limitations 
against  him,  as  to  that  part  of  the  land  which  lies  in  the  county 
of  Fleming;  and  that  although,  under  all  the  circumstances, 
the  jury  might  be  of  opinion  the  statute  of  limitations  would 
not  bar  the  plaintiff's  action,  yet  he  could  not  recover  in  this 
suit  any  part  of  the  land  which  lies  in  the  county  of  Mason. 

In  thus  instructing  the  juiy,  we  think  the  court  decided  cor- 
rectly. It  was  undoubtedly  correct  to  inform  the  jury  that  in 
this  action  the  plaintiff  could  recover  no  land  in  the  county  of 
Mason.  The  action  was  brought  in  the  county  of  Flemings 
and  being  in  its  nature  local,  there  can  of  course  be  no  recovery 
of  any  land  which  lies  in  any  other  county.  And  if  no  land 
out  of  the  county  of  Fleming  can  be  recovered  in  an  action 
brought  in  that  county,  it  necessarily  follows  that. the  court  waa 
correct  in  instructing  the  jury  that  the  entry  and  occupancy  of 
the  plaintiff  Hord,  in  the  county  of  Mason,  did  not  stop  the 
running  of  the  statute  of  limitations  as  to  the  land  which  lies 
in  the  county  of  Fleming;  for  wherever  a  person  has  been 
ousted  of  his  possession,  it  is  a  settled  rule,  that  to  regain  the 
possession  by  entry,  the  entr}^  must  pursue  the  action  for  its 
recovery.  *'  Thus/'  says  Lord  Coke,  "  the  entry  of  a  man  to  re- 
continue  his  inheritance  or  freehold,  must  ensue  his  action  for 
the  recovery  of  the  same;  as  if  three  men  disseise  me,  severally » 
of  three  several  acres  of  land,  being  all  in  one  county,  and  I 
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enter  into  one  acre,  in  the  Dame  of  all  three  acres,  thia  is  good 
for  no  more  but  for  that  acre  which*!  entered  into;  because 
each  disseiBor  is  a  several  tenant  of  the  freehold,  and  as  I  must 
have  seyeral  actions  against  them  for  the  recovery  of  the  land, 
BO  mine  entry  must  be  several.''  And  again  he  observes:  "  If 
the  land  lies  in  several  counties,  there  must  be  several  actiona,. 
'Uid  consequently  several  entrias:"  Co.  Lit.  252  b. 
The  judgment  must,  therefore,  be  affirmed  with  costs. 


LOFLAND   V.  EWINO. 

[6  Lutbll,  43.] 

An  Ex-SHBBirr  scat,  aitkb  going  out  of  office,  whether  by  rengnation  or 

by  the  expiration  of  his  term,  sell  property  levied  upon  by  him  while  ii» 

office. 
Thb  Depiht  of  a  Sherift  who  levied  npon  property  while  in  office,  may, 

with  or  without  a  vendUiom  exponas,  sell  the  property  after  the  aherifl 

has  gone  out  of  office. 
Thb  Divisiom  of  a  Ck)UNTT,  after  a  levy  upon  lands,  does  not  deprive  th» 

officer  making  the  levy  of  authority  to  proceed  with  the  sale. 
Immaterial  Evidbncb  is  properly  rejected. 

Ejectment.    The  opinion  states  the  case. 

OriUenden  and  Bibb,  for  appellant. 
Sharp,  contra. 

By  Court,  Botlb,  C.  J.  This  was  an  action  of  ejectment  on 
the  demise  of  Thomas  M.  Ewing,  against  Smith  Lofland.  On 
the  trial  in  the  circuit  court,  the  lessor  of  the  plaintiff,  after  de- 
ducing title  from  the  commonwealth  to  Lofland  for  the  land 
in  controversy,  produced  in  evidence  the  records  of  judgments. 
in  debt  against  Lofland,  and  executions  of  writs  of  JieH/acias, 
with  the  return  of  D.  W.  Poor,  deputy  sheriff  of  XJrbin  Ewing, 
sheriff  of  Logan  county,  that  he  had  levied  the  same  upon  th» 
land  in  dispute,  which  remained  unsold  for  want  of  time;  writa 
of  vendUioni  exponas,  which  issued  in  consequence  of  said  re* 
turn  and  the  deed  of  the  said  Poor,  as  deputy  of  Urbin  Ewing^ 
made  to  the  lessor  of  the  plaintiff  as  the  purchaser  at  the  sal& 
of  the  land  under  the  executions.  The  deed  from  Poor,  aa 
deputy  sheriff,  contained  besides  the  usual  recitals  a  stipulation 
'*  that  he  was  not  liable,  in  case  the  sale  should  be  illegal,  on 
account  of  the  resignation  of  XJrbin  Ewing,  late  sheiiff  of  Logan 
lounty,  or  on  account  of  part  of  said  land  being  and  lying  in 
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the  coantj  of  Todd,  which  has  been  stricken  off  from  said 
county  of  Logan  by  a  Ihie  run  since  the  levy  of  said  execatdon 
opon  said  land."  To  the  reading  of  this  deed  in  evidenee  the 
defendant  objected;  but  the  court  overruled  the  objection^  and 
permitted  it  to  be  read. 

The  lessor  of  the  plaintiff  thus  proved  by  the  said  deputy 
49heriff,  that  the  defendant  gave  up  the  said  laud  and  directed 
him  to  levy  the  executions  thereon,  which  he  did  as  deputy 
sheriff  of  Urbin  Ewing,  who  was  then  high  sheriff  of  Logan 
county,  and  that  the  defendant  had  the  possession  thereof  at 
the  time  of  the  service  of  the  declaration  in  this  cause. 

This  being  all  the  evidence  on  the  part  of  the  lessor  of  the 
plaintiff,  the  defendant  moved  the  court  to  instruct  the  jury  as 
in  case  of  a  nonsuit;  but  the  court  overruled  the  motion.  The 
defendant  then  offered  to  prove  that  Urbin  Ewing  had  resigned 
his  office  of  sheriff  before  the  sale  of  the  land  by  his  deputy, 
.and  even  prior  to  the  emanation  of  the  venditioni  exponcu,  and 
that  he  had  since  his  resignation  given  to  his  deputy  no  new 
Authority  nor  directions  to  sell;  but  the  evidence  being  ob- 
jected to  on  the  part  of  the  lessor  of  the  plaintiff,  the  court  sus- 
tained the  objection.  A  verdict  was  found  for  the  plaintiff,  and 
the  defendant  moved  the  court  for  a  new  trial;  but  the  court 
•overruled  his  motion,  to  all  of  which  opinions  of  the  court  he 
excepted,  and  a  judgment  being  rendered  against  him  he  has 
appealed  to  this  court. 

The  first  question  which  presents  itself  relates  to  the  admissi- 
bility of  the  deed  from  the  deputy  sheriff  to  the  lessor  of  the 
plaintiff  as  evidence.  The  first  objection  to  the  deed  is,  that  it 
appears  upon  its  face  that  the  sale  and  conveyance  of  the  land 
*were  made  by  the  deputy  after  his  principal  had  gone  out  of 
office.  In  considering  this  objection  we  shall  take  it  for  granted 
that  the  principal  was  in  office  when  the  land  was  taken  by  the 
deputy,  because  it  is  a  fact  not  contradicted  by  the  deed,  and 
was  expressly  proved  in  the  cause;  and  we  shall,  moreover,  as- 
sume it  for  true  that  the  principal  had  resigned  before  the  ema- 
nation of  the  venditioni  exponas  and  the  sale  under  it,  because 
the  defendant  offered  to  produce  evidence  of  that  fact;  and  by 
thus  assuming  it  to  be  true,  what  we  say  may  be  applied  to  the 
decision  of  the  circuit  court  in  rejecting  that  evidence. 

It  has  been  repeatedly  held  by  this  court,  that  where  a  sheriff 
takes  property  under  Vkfierifadas,  and  goes  out  of  office  before 
he  has  sold,  he  may,  notwithstanding,  proceed  to  sell,  either 
with  or  without  a  venditioni  exponas,  upon  the  principle  that  the 
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authority  to  make  the  money  by  the  seizure  and  sale  of  prop- 
erty beings  entire,  he  who  begins  may  finish  it.  But  it  is  urged 
that  there  is  a  difference  in  this  respect  where  the  sheriff's  term 
of  office  expires  and  where  he  resigns,  as  in  this  case.  The  dif- 
ference is,  however,  not  perceived,  and  it  is  manifest  that  the 
aame  principle  upon  which  the  doctrine  is  founded  in  the  for- 
mer case  is  equally  applicable  to  the  latter.  In  fact,  the  selling 
of  the  estate  in  such  a  cafe  is  not  a  privilege  which  the  sheriff 
may  or  may  not  exercise  at  his  pleasure,  but  it  is  a  duty  en- 
joined upon  him  by  law  for  the  public  convenience,  and  which 
he  may  be  compelled  to  perform  by  a  writ  of  distringas;  and  it 
would  be  preposterous  to  suppose  that  by  resigning  his  office 
he  could  discharge  himself  from  the  performance  of  the  duty 
The  objection  cannot,  therefore,  be  sustained. 

It  is,  in  the  second  place,  objected  to  the  deed,  that  the  sale 
was  made  by  the  deputy,  and  not  by  the  principal;  for,  it  is 
contended  that  although  the  principal  had  a  right  to  sell,  the 
deputy  had  not.  But  surely  the  act  must  be  admitted  to  be  in 
its  nature  ministerial,  and  according  to  the  known  rule  upon  this 
subject,  might  be  performed  by  deputy;  and  if  the  principal 
retained  the  authority,  pro  hoc  vice,  his  deputy  must  do  so  too, 
unless  his  deputation  had  been  revoked  by  the  principal.  There 
is,  therefore,  no  weight  in  this  objection. 

Another  objection  to  the  deed  remains  to  be  noticed,  and  that 
is,  that  a  part  of  the  land  sold  was  in  Todd  county.  But  it  ap- 
pears from  the  deed,  and  that  is  the  only  evidence  upon  which 
the  objection  is  founded,  that  Todd  county  was  stricken  off  after 
the  execution  had  been  levied.  The  execution  was,  therefore, 
rightly  begun  by  the  sheriff  of  Logan,  and  of  course  might  be 
rightfully  finished  by  him  upon  the  same  principle  upon  which 
a  sheriff,  after  he  is  out  of  office,  mliy  sell  property  taken  under 
execution  while  in  office.  Besides,  if  the  objection  was  a  valid 
one,  the  absurd  consequence  would  follow  that  the  land  could 
never  be  sold;  for  if  the  sheriff  of  Logan  could  not  sell  because 
a  part  of  the  land  taken  was  in  Todd,  the  sheriff  of  the  latter 
could  not  sell  becaase  a  part  was  in  Logan;  and  the  whole  being 
taken  by  an  execution  which  is  indivisible,  the  sale  must  remain 
forever  suspended.  Upon  the  whole,  therefore,  we  see  no  valid 
objection  to  the  deed,  and  the  circuit  court  was  correct  in  ad- 
mitting it  as  eridonce. 

The  next  question  made  in  the  record  relates  to  the  motion 
for  a  nonsuit.  No  specific  grounds  were  taken  in  the  circuit 
court,  nor  were  any  mentioned  in  the  argument  in  this  court 
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in  support  of  the  motion.  We  apprehend,  however,  that  it  wa» 
predicated  upon  the  supposed  invalidity  of  the  sheriff's  deed;, 
and  as  the  objections  to  it  have  been  already  answered,  no  fur- 
ther observations  need  here  be  made  on  this  question. 

The  third  question,  and  the  only  remainiog  one  which  th» 
record  presents  worthy  of  notice,  relates  to  the  rejection  of  the 
evidence  offered  by  the  defendant  to  prove  the  resignation  of 
the  sheriff  before  the  sale  of  the  land;  but  from  what  has  been 
already  said,  it  is  obvious  that  the  evidence  could  have  had  no 
effect  in  the  case,  and  of  course  was  properly  rejected  by  the 
circuit  court. 

Judgment  affirmed,  with  costs. 


In  Jackson  v.  Collins^  3  Cowen,  89,  Savage,  0.  J.,  says:  **  But  it  is  con- 
tended that  the  aathority  of  the  deputy  ceased  when  the  new  sheriff  had 
taken  the  office  upon  him.  In  my  opinion,  the  authority  of  the  deputy  i» 
limited  by  the  duration  of  the  authority  of  his  principal  An  execution 
against  the  property  of  a  defendant,  partly  executed  by  the  old  sheriff,  shall 
be  completed  by  him.  And  in  relation  to  any  such  execution  in  the  sherifiTa 
hands  when  he  goes  outof  offioe,  he  continues  sheriff,  and  may  act  by  deputy, 
as  if  he  was  still  in  office.  He  is  in  office  quoad  hoe,  and  the  acts  of  a  deputy, 
in  relation  to  such  an  execution,  are  the  acts  of  the  sheriff  himself."  On  the 
power  of  a  sheriff  to  sell  property  and  to  make  deeds  after  he  goes  out  of 
office,  see  AUen  v.  Trimble^  7  Ain.  Dec.  726,  and  note,  731;  Lemon  v.  Crad* 
dock,  ISt  Id.  301:  Purl  v.  DuvaU,  9  Id.  490. 


Thompson  v.  Patton. 

[6  LiXTBLL,  74.] 

Pabol  Bvidbncb  is  not  admissible  where  there  is  no  suggestion  of  fraud  or 
mistake,  to  show  that  an  absolute  bill  of  sale  was  intended  aa  »  mortgage. 

Wbtt  nf  error.     The  opinion  states  the  case. 

Sharp,  for  plaintiff. 

Crittenden,  contra. 

By  Court,  Mills,  J.  This  case  presents  the  question  whether 
the  sale  or  transfer  of  a  slave  in  contest  was  absolute,  or 
whether  it  was  intended  as  a  mortgage.  The  bill  of  sale,  as  it 
is  termed,  is  absolute  upon  its  face,  and  contains  no  expression 
from  which  a  condition  can  be  implied.  The  complainant 
alleges  that  at  the  time  he  borrowed  of  the  defendant  in  chan- 
cery two  hundred  and  forty-nine  dollars,  for  forty-nine  of  which 
he  gave  his  note  on  which  the  defendant  has  got  a  judgment 
'injoiued  by  the  bill,  and  for  the  remaining  two  hundred  be 
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pledged  the  alaTe  in  question  and  gaye  the  bill  of  sale,  under 
the  full  understanding  and  agreement  that  the  slave  was  to  be 
redeemed  in  one  month  thereafter.  The  answer  insists  on  the 
bill  of  sale,  denies  the  mortgage,  admits  the  loan  of  forty-nine 
dollars,  and  relies  on  the  bill  of  sale  as  absolute  on  its  face. 
This  brings  on  a  controversy  of  fact,  the  circumstances  of  which 
we  need  not  recite.  Suffice  it  to  say,  that  to  our  minds  the 
parol  proof,  together  with  the  circumstances  attendant  upon 
the  transaction,  preponderates  in  favor  of  a  loan  of  the  whole 
money,  and  that  the  negro  was  to  be  redeemable  in  a  month, 
or  a  short  period  thereafter. 

It  is  also  charged  in  the  bill,  and  not  denied  by  the  answer, 
that  the  defendant  sold  the  slave  shortly  afterwards  in  parts  out 
of  this  state,  and  received  for  her  a  greater  amount  than  that 
for  which  she  was  either  sold  or  mortgaged,  and  the  bill  prays 
that  the  defendant  may  be  compelled  to  account  for  the  residue 
of  her  Talue,  or  the  price  at  which  she  sold,  after  the  two  hun- 
dred dollars  are  deducted,  and  that  so  much  of  it  be  set  off 
against  the  forty-nine  dollars.  The  circuit  court  dismissed  the 
bill  with  costs,  and  to  reverse  that  decree  this  writ  of  error  is 
prosecuted. 

After  this  statement  of  the  case,  it  is  evident  that  the  com- 
plainant below,  now  plaintiff  in  error,  is  entitled  to  relief,  un- 
less some  legal  bar  is  presented  to  his  recovery.  It  is  insisted 
that  the  complainant  had  a  plain  and  adequate  remedy  at  law, 
and  therefore  ought  not  to  have  brought  his  bill.  Whether  such 
remedy  at  law  does  or  does  not  exist,  there  can  be  no  doubt  of 
the  jurisdiction  of  the  chancellor  over  the  matter;  for  a  bill  to 
redeem  is  properly  the  subject  of  chancery  jurisdiction,  and  the 
act  of  the  defendant  in  selling  and  transporting  the  slave,  in- 
stead of  keeping  her  for  the  purpose  of  redemption,  could  not 
oust  that  jurisdiction,  and  take  the  hand  of  the  chancellor  from 
the  subject.  Besides,  the  forty-nine  dollars  are  not  yet  paid, 
and  if  that  sum  and  the  two  hundred  constitute  the  considera- 
tion of  the  contract  on  one  side,  the  chancellor  might  interfere 
to  relieve  against  that  amount. 

The  question  must  rest  upon  the  inquiry,  whether,  under  the 
circumstances  of  this  case,  the  parol  proof  of  what  was  the  real 
contract  between  the  parties,  or  parol  proof  changing  the  abso- 
lute transfer  into  a  mortgage,  is  admissible.  Such  proof  has 
been  admitted  to  enable  the  court  of  chancery  to  decide  between 
a  mortgage  and  conditional  sale,  and  instances  may  not  be  want- 
ing of  such  proof  being  admitted  to  convert  absolute  sales  into 
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mortgages;  but  whether  the  admission  of  such  proof  can   be 
sustained  on  principle,  is  an  inquiry  worthy  of  our  attention. 
That  such  proof  is  admissible,  in  cases  where  it  is  first  shown 
that  a  deed  or  writing  was  drawn  different  from  what  was  in* 
tended,  by  mistake  or  fraud,  or  was  executed  under  circum- 
stances where  the  free  agency  of  the  grantor  was  controlled,  or 
where  it  is  usurious,  as  the  statute  against  usury  admits  audi 
proof,  or  under  any  previous  circumstance,  which  may  legiti* 
mately  lay  a  foundation  for,  or  open  the  door  to,  sucb  testi- 
mony, cannot  be  doubted;  but  whether  it  is  admissible  in  every 
case,  and  may  be  used  to  add  to,  or  insert  a  condition  in  an 
absolute  deed,  by  showing  that  such  was  the  agreement  and  un- 
derstanding at  the  time  of  the  execution,  but  not  inserted  io 
the  writing,  is  a  different  question.   Upon  examining  the  author- 
ities upon  this  subject,  we  find  them  not  consistent  with  each 
other;  for  although  most  of  them  recognize  the  general  princi- 
ple, that  parol  evidence  is  not  admissible  to  vary  the  written 
contract,  yet  courts  have  made  so  many  exceptions  to  the  rule, 
that  they  have,  if  all  the  cases  are  to  be  sustained,  pared  down 
the  rule  itself  to  scarcely  the  rank  of  an  exception.     Thus, 
slight  admissions  in  an  answer,  not  of  the  facts  charged,  btit  of 
some  other  matter,  have  been  widened  into  a  door,  at  which  the 
whole  force  of  parol  evidence  may  enter,  and  then  the  dangez 
of  fraud  and  perjury  is  increased,  and  not  prevented. 

In  this  case  it  is  not  alleged  that  the  bill  of  sale  was  drawn 
differently  from  what  was  intended.  The  complainant  well  un- 
derstood the  nature  of  it  at  the  time,  and  alleges  that  it  waa 
given  to  gratify  the  defendant;  but  with  the  understanding  and 
agreement,  by  the  by,  that  the  slave  was  to  be  redeemable.  We 
therefore  conceive  that  there  is  no  circumstance  which  can  lay 
a  foundation  for  the  admission  of  parol  evidence,  or  warrant  a 
departure  from  the  principle  which  we  conceive  applies  to  in- 
struments of  this  kind,  as  well  as  to  other  written  instruments. 
We  cannot  ndmit  the  principle  that  parol  evidence  is  admissi- 
sible,  of  course,  to  convert  a  sale  made  absolute  by  written  evi- 
dence, into  a  mortgage  or  conditional  sale,  and  thus  to  alter, 
enlarge  or  destroy  the  effect  of  the  writing.  We  adhere  to  the 
contrary  principle,  and  must  apply  it  here.  Many  oases  may  be 
found  to  support  the  admissibility  of  such  proof,  and  cases  de- 
cided by  this  court  may  have,  «ub  sUeriiio^  gone  on  grounds 
different  from  those  now  taken,  and  others  arguendo,  may  have 
suggested  the  propriety  of  admitting  such  proof;  but  if  such  oases 
exist,  we  cannot  help  viewing  them  as  aberrations  from  correct 
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principle,  and  concluding  that  we  had  better  depart  from  them 
than  violate  a  settled  doctrine  of  the  law,  adopted  from  motives 
of  great  wisdom  and  sound  policy,  and  matured  bj  time  and 
experience.  Applying  the  doctrine  in  this  case,  it  is  conclusive 
against  the  right  of  the  plaintiff  in  error,  and  his  parol  evidence 
must  be  disregarded. 

Decree  affirmed  with  costs. 


APMTafiTwn.iTT  ov  Parol  Evidsncb  to  Show  that  an  Absolutk  Bbed 
OR  Bill  07  Sale  was  Intxnded  as  a  Mobtqaoe. — ^The  doctrine  laid  down 
in  this  caae  is  the  doctrine  maintained  in  the  earliest  decisions,  both  in  England 
and  America:  Jones  on  Mortgages,  sec.  321.     And  this  doctrine  still  seems 
to  be  adhered  to  with  considerable  strictness  by  the  courts  of  a  very  few  of 
the  states:  Arnold  v.  MaUUon,  3  Rich.  Eq.  153;  Brothers  v.  HarriU,  2  Jones 
£q.  209;  ElUoU  v.  Maxwell,  7  Ir&d.  £q.  240;  auiirts  v.  Brady,  lOFla.  133.    In 
Iowa  the  strictness  of  the  doctrine  is  somewhat  relaxed,  and  it  is  declared  a. 
frand  on  the  part  of  a  grantee  to  insist  that  a  deed  is  absolute  when  in  its 
origin  it  was  intended  to  be  a  mortgage:  Roberta  v.  McMahon,  4  G.  Greene,  34; 
Joknwn  V.  Smith,  39  Iowa,  649;  Berberiek  v.  Fritz,  Id.  700.    But  the  current  of 
modem  decisions  in  courts  of  equity  in  nearly  all  the  states  is  in  favor  of  ad- 
mitting parol  evidence  to  establish  the  real  nature  and  effect  of  the  instru- 
ment by  showing  the  object  for  which  it  was  made;  nor  is  it  necessary  to 
allege  fraud  or  mistake  in  a  suit  for  relief,  although  a  few  of  the  courts  hold 
that  where  fraud  or  mistake  is  not  alleged  the  parol  proof  must  be  very  clear 
and  convincing:  Stotet  v.  Parker,  22  K.  J.  Eq.  453;  PhilUps  v.  HuUizer,  5 
O.  E.  Green,  306;  Horn  v.  KeteUcu,  46  K.  Y.  605;  MUler  v.  Stohely,  5  Ohio 
St.  194;  CottertU  v.  Long,  20  Ohio,  464;  Buggies  v.  SmUh,  1  Head,  141^ 
NiehoU  V.  Cahe^  3  Id.  93;  Snavely  v.  Pickle,  29  Gratt.  27;  Bird  v.  WWtinson, 
4  Leigh,  266;  Anthony  v.  Anthony,  23  Ark.  479;  Beigard  v.  McNeU,  38  UL 
400;  Rcberts  ▼.  Richards,  36  Id.  339;  SiUphen  ▼.  Cushman,  35  Id.  186;  Ruck' 
man  ▼.  Alwood,  71  Id.  155;  Heath  v.  Williams,  30  Ind.  495;  Crane  v.  Buchan- 
an, 29  Id.  670;  Pond  v.  Eddy,  113  Mass.  149;  MeDonough  v.  O'Niel,  Id.  92; 
McDonough  t.  Squire,  111  Id.  47;  Campbell  v.  Dearborn,  109  Id.  130;  Price 
▼.  Cover,  40  Md.  102;  Littlewort  v.  Davis,  60  Miss.  403;  Anding  v.  Davis,  38 
Id.  694;  Klein  t.  McNamara,  64  Id.  90;  Shade  v.  Bessinger,  3  Keb.  140; 
Edrington  t.  Harper,  3  J.  J.  Marshall,  354.     In  some  of  the  states  it  is  ex- 
pressly decided  that  parol  evidence  for  the  purpose  of  showing  an  absolute 
deed,  to  be  intended  as  a  mortgage  is  admissible  in  equity,  but  not  in  law: 
McLane  v.  White,  6  Minn.  178;  HogeU  v.  Lindell,  10  Mo.  483;  0*NeiU  v.  Co- 
pelU,  62  Id.  202;  Moore  v.  Wade,  8  Kans.  380;  Wells  v.  Morrow,  33  Ala.  125; 
Bragg  v.  Massie,  38  Id.  89.    In  several  of  the  states  the  admissibility  ol 
parol  evidence  is  carried  much  further,  and  it  is  held  to  be  admissible,  in 
courts  of  law  as  well  as  in  courts  of  equity,  to  show  that  a  deed  or  bill  of 
sale  absolute  in  form  was  intended  to  be  a  mortgage.     In  discussing  this 
question  in /\(2/er  V.  Parriafi,  3  Mich.  211,  the  court  say:  "Admitting  that 
this  constitutes  an  exception  to  a  general  rule,  based  upon  the  soundest  prin- 
ciples of  jurisprudence^  what  great  danger  is  to  be  apprehended  from  it  ?  It 
has  long  been  familiar  to  courts  of  equity,  at  least,  and  is  of  as  safe  and  easy 
apphcation  in  courts  of  law,  organized  as  our  courts  now  are."    To  the  same 
effect  are:  Kent  v.  Agard,  24  Wis.  378;  Kellum  v.  Smith,  33  Pa.  St.  158; 
Fessler's  Appeal,  75  Id.  483;  Plumer  v.  Cuthrie,  76  Id.  441;  Despard  v.  Wal 
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Mdge^  15  N.  T.  374;  Johnson  t.  Sherman,  15  GaL  287;  Jackson  t.  Lod^fe^  9B 
Id  28;  Hnrford  ▼.  Hamed,  6  Or.  362.  The  sapreme  ooart  ci  the  Unifeed 
States  decide,  in  Peugh  v.  iXivia^  96  U.  8.  332,  that  any  eTidenoe,  written  or 
oral,  ia  admiasible  to  show  that  a  deed  abaolnte  in  fonn  was  really  a  mort- 
gage, when  it  was  executed  as  a  security  for  a  loan  of  money.  See  also  Jhie- 
mU  ▼.  ScuUtard,  12  How.  139;  Morris  v,  Nixon,  I  Id.  118;  Spring  ▼.  Bank  oj 
ML  Pleasani,  14  Pet  201.  For  additional  anthoritiea  on  the  sabject  here 
discussed,  see  note  to  Boss  ▼.  NorveU^  1  Am.  Dec  425;  WoMrnn  ▼•  MerriUa^ 
2Id.60. 


McCampbell  v.  MoGampbell. 

[5  LXRXLL,  92.] 

Bbtoppxl  nr  Equitt. — A  question  tried  in  a  court  of  law,  having  juriadie- 
tion,  will  not  be  re-tried  in  equity  in  a  suit  between  the  same  parties. 

iMPBOYEinDiTS,  CoKPBNaATioK  roR. — If  land  be  sold  by  a  verbal  sale,  and 
possession  given  to  the  purchaser,  he  will  be  allowed  in  equity  for  im- 
provements made  by  him,  if  the  vendor  refuses  to  convey  the  property. 

Chabguio  Dkbtb  oir  Land. — ^A  provision  in  a  will  giving  the  testator's  wife 
"the  free  snd  uninterrupted  possession  of  the  mansion-house,  plantation 
and  stock,  snd  profits  thereto  belonging.  Next,  all  lawful,  just  debts 
discharged,**  does  not  charge  the  land  with  the  payment  of  the  debts. 

iMTZNTioir  ov  Testator  cannot  be  shown  otherwise  than  by  his  will;  proob 
cannot  be  received  to  alter  the  effect  of  the  wilL 

Debts  or  Testator  may  be  directed  to  be  paid  by  his  legatees,  ratably  ac- 
cording to  the  amount  received  by  each. 

Executor's  Riobt  to  Refunbiko  op  Monets  Paid  bt  Mistake. — ^If  the 
executor  and  all  the  persons  interested  erroneously  believe  that  a  tract 
of  land  is  chargeable  with  the  payment  of  a  debt,  which  he,  therefore, 
pays,  equity  wiU  compel  the  legatees  to  refund. 

Statute  or  Frauds. — A  contract  which  comes  within  the  statute  of  frauds 
is  not  entirely  void.  It  is  valid  for  all  purposes,  except  sustaining  an 
action  at  law  for  its  breach,  or  a  suit  in  equity  for  its  performance. 

Purchaser's  Lies. — If  a  purchaser  pay  a  portion  of  the  purchase-price  of 
lands,  and  the  contract  of  sale  be  not  enforceable  because  within  the 
statute  of  frauds,  he  has  a  lien  on  the  property  to  secure  the  repayment 
of  the  amount  paid.  He  has  not  the  right  to  retain  the  possession  until 
paid  out  of  the  rents,  but  is  entitled  to  a  decree  for  the  sale  of  a  quantity 
sufficient  to  cover  his  lien. 

Personal  Estate  is  the  proper  fund  for  the  discharge  of  all  debts  and 
legacies,  which  the  will  does  not  make  chargeable  on  real  estate. 

Legatees  should  not  be  required  to  pay  any  part  of  the  debts  until  the  ex- 
ecutor has  accounted  for  the  personal  estate. 

Executor,  what  Chargeable  with. — In  this  case  the  executor  was  not 
charged  with  the  amount  of  the  inventory,  but  only  for  the  property 
which  came  into  his  hands,  and  was  applied  to  his  own  use. 

Legacy  Paid  by  Mistake. — One  who,  under  the  mistaken  belief  that  he 
was  entitled  to  a  tract  of  land,  pays  a  legacy  chai^d  upon  it^  may  re- 
cover the  sum  paid,  from  the  true  owner. 
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Jm  Maxshalebo  Asbkss  for  the  payment  of  debts  of  a  deoedent,  the  follow- 
ing order  ahoold  be  obeenred:  1.  The  genefal  personal  estate;  2.  Estate 
specifically  devised  to  be  sold;  3.  Estate  descended;  and,  4.  Estate 
specifically  deyised,  thoagh  chained  genersUy  with  the  payment  of  debts. 
The  second  and  third  roles  change  places  where  the  estate  set  apart  for 
the  payment  of  debts  is  charged  generally,  and  not  specially. 

ImojOEES  who  haTe  received  general  or  specific  legacies  from  the  personalty, 
must  refond  the  whole  thereof  if  necessary  for  the  pajrment  of  debt% 
before  resort  can  be  had  to  real  property. 

fjmgiAtmM  Chasqkd  utok  ths  Isbux  ow  Lavds  Devised,  stand  on  the  sams 
footing  as  land  when  called  to  ccntribote  to  the  payment  of  debts;  snd» 
in  snch  cases,  the  legatees  and  the  devisees  of  the  land  must  contribate 
ratably,  according  to  value. 

Sketlbicehtb  ow  tbb  Cotnrrr  Coubt  with  Exioutoes  are  evidence  be- 
tween the  parties  of  the  amoont  of  the  debts. 

IxiTKBiBr  may  be  allowed  an  execntor  on  soms  advanced  by  him. 

BxMAisiaaL,  CotavroQ  Yalux  ov.— The  value  of  a  remainder  is  asoer> 
tained  by  making  a  probable  estimate  of  the  life  of  the  holder,  health 
and  age  considered,  and  then  raising  an  annuity  equal  to  the  interest  of 
the  valne  of  the  estate,  and  calcolating  its  present  worth  at  a  fixed  ratio^ 
supposing  it  to  continue  during  the  probaUe  length  of  life,  and  deduct- 
ing that  present  worth  from  the  value  of  the  estate,  and  the  residuum  is 
the  worth  of  the  remainder. 

Bnx  in  equity.  In  a  preTiotus  action  of  ejectment  between 
the  same  parties,  it  appeared  that  Samuel  McCampbell  by  his 
will  provided  as  follows:  "  To  my  son,  Andrew  McCampbell,  I 
giTe  and  bequeath  the  plantation,  my  present  place  of  residence, 
containing  two  hundred  acres,  after  the  death  of  his  mother." 
By  a  codicil  it  was  further  provided:  "  I  do  leave  it  as  my  last 
will  and  desire,  that  my  son  George  Washington  McCampbell, 
after  my  decease,  is  to  have  the  care  and  management  of  the 
plantation  on  which  I  now  reside,  for  the  care  and  maintenance 
of  his  mother,  and  those  of  the  children,  whose  home  and  resi- 
dence it  may  be  as  long  as  he  may  see  cause  to  act  in  that  busi- 
ness, or  until  my  son  Andrew  McCampbell  may  arrive  at  the 
age  of  twenty-one.  And  provided  my  son  Andrew  may  choose 
io  go  to  education,  instead  of  the  plantation,  that  may  be  done, 
and  the  plantation  here  alluded  to,  then  to  be  George  Washing- 
ion  McCampbell's,  by  his  paying  the  expenses  of  his  education, 
and  that  to  be  done  before  he  may  come  of  age."  Andrew  was 
fifteen  years  old  at  his  father's  death,  and  in  the  presence  of  his 
mother,  sisters  and  elder  brothers  elected  to  take  an  education. 
He  went  to  school  for  nine  months  at  the  expense  of  his  brother; 
but  then  abandoned  that  idea,  and  desired  to  learn  the  tanner's 
trade.  He  took  four  hundred  dollars  in  lieu  of  his  education, 
but  soon  gave  up  the  project,  and  returned  to  the  plantation. 
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where  he  lired  until  he  attained  his  majority.  When  Andrew 
was  twenty-two  years  of  age  he  agreed  with  G-eorge  to  take  one 
half  the  farm  in  lien  of  the  four  hundred  dollars;  whereupon, 
the  testator's  executors  conveyed  one  half  thereof  to  him.  To 
recover  this  half,  Andrew  brought  ejectment  against  (George, 
who  was  in  possession,  and  recovered  judgment.  On  appeal 
the  judgment  was  affirmed.  Geoige  then  filed  this  bill.  The 
relief  sought  particularly  appears  from  the  opinion. 

By  Court,  Mills,  J.  Much  of  the  history  of  this  case  may  be 
learned  from  the  decision  on  a  judgment  at  law  between  the 
same  parties,  at  the  fall  term  of  this  court,  1819,  to  which  ref- 
erence is  made:  See  2  Harsh.  112.  After  that  decision,  Oeorge 
W.  McCampbell,  against  whom  that  judgment  was  rendered, 
filed  this  bill  in  equity,  still  asserting  and  claiming  the  election 
of  his  brother,  Andrew,  to  take  an  education  in  lieu  of  the  land, 
and  the  subsequent  agreement  to  accept  four  hundred  dollars, 
and  learn  the  farmer's  trade,  and  finaUy  the  compromise  be- 
tween himself  and  said  Andrew,  after  his  arrival  at  age,  to  accept 
one  half  of  the  laud  free  from  incumbrances,  in  lieu  of  the  four 
hundred  dollars,  or  in  lieu  of  the  whole  of  the  land  incumbered 
by  the  debts  of  their  testator.  He  alleges  that  it  was  expressed 
by  the  testator,  at  the  time  he  dictated  his  will,  as  his  inten- 
tion to  chatge  the  debts  on  the  home  plantation,  which  is  now 
the  subject  of  controversy,  and  that  the  writer  had  omitted  to 
insert  the  clause;  but  he  contended  that  such  was  the  construc- 
tion of  the  will  as  it  now  stands,  and  that  all  the  family  had  so 
understood  it;  and  that  in  consequence  of  this  expectation  and 
belief,  he  had  discharged  out  of  his  own  funds  the  debts  of  the 
testator  to  a  large  amount,  or  had  furnished  the  executors  with 
money  to  do  it,  and  had  also  paid  off  the  legacies  given  by  the 
will  to  the  daughters;  and  that  in  all  this,  the  defendant  in 
chancery,  Andrew  McCampbell,  had  acquiesced,  and  in  pur- 
suance thereof  had  received  half  the  land  laid  off,  and  conveyed 
to  him,  as  detailed  in  the  trial  at  law.  He  further  charges  that 
the  said  Andrew,  by  the  consent  and  permission  of  his  mother, 
had,  in  her  life- time,  enjoyed  and  used  for  many  years  twelve  acres 
of  the  home  farm,  for  the  rents  of  which  he  ought  to  account. 
He  therefore  prays  that  the  said  Andrew  McCampbell  may  hs 
compelled  to  convey  the  land  to  him,  or  if  this  cannot  be 
granted  him,  that  the  said  Andrew  shall  be  compelled  to  pay 
the  debts  and  legacies  charged  ob  the  farm,  if  they  were  no 
charged;  and  if  not,  that  he,  the  said  Andrew,  and  the  rest  of 
the  children,  may  be  compelled  to  pay  their  ratable  propor- 
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lion  of  these  debts  and  legacies;  that  Andrew  may  be  com* 
pelled  to  pay  for  yaluable  improvements,  and  account  for  ther 
rents  of  the  twelve  acres  which  he  had  enjoyed  in  the  life-timer 
of  bis  mother. 

The  rest  of  the  children  answered,  admitting  the  allegationar 
of  the  bill,  and  that  they  were  accountable  for  their  propor- 
tions of  the  debts  and  legacies,  unless  they  were  charged  by 
the  will  on  the  mansion  tract.    Andrew  answered,  and  relics' 
on  his  judgment  at  law  as  conclusive  against  the  legal  title' 
being  in  the  complainant,  and  as  putting  asleep  the  question' 
of  the  farm  having  been  vested  in  the  complainant  by  virtue  of 
his  supposed  election  to  accept  an  education.     As  to  the  last 
agreement,  after  he  was  of  age,  in  which  he  received  from  thet 
complainant  a  conveyance  for  half  the  land,  it  having  been  first  ^ 
conveyed  to  the  complainant  by  the  executors,  he  pleads  and  A 
relies  on  the  statute  to  prevent  frauds  and  perjuries.    He  denies  -^ 
the  existence  of  debts  against  the  estate,  or  payment  of  them,  . 
and  contends  that  his  testator  died  posisessed  of  considerable  ^ 
personal  estate,  and  that  it  ought  to  be  accounted  for  before 
the  land  is  reached  in  the  hands  of  the  devisees. 

The  court  below  dissolved  the  injunction  as  to  the  land,  and^ 
refused  a  conveyance  thereof,  and  alter  directing  an  account  to 
be  taken,  decreed  that  each  child  should  refund  ratably,  to  the» 
complainant,  the  debts  and  legacies  which  he  had  paid;  that. 
Andrew  should  pay  for  legacies,  charged  upon  the  farm,  and 
for  improvements  made  since  the  deed  made  to  the  complainantB. 
by  the  executors,  after  deducting  rents,  and,  also,  that  renta^ 
should  be  charged  against  Andrew  on  the  twelve  acres,  which 
he  enjoyed  in  the  life-time  of  his  mother.  From  this  decree^ 
Andrew  McCampbell  has  appealed. 

The  decree  of  the  court  below,  so  far  as  it  decides  against  the- 
appellee's  right  to  the  land,  cannot  be  questioned  by  the  appel* 
iant,  as  it  is  so  far  in  his  favor;  nor  can  it  come  before  the  court, 
on  this  appeal,  unless  on  a  reversal  of  the  decree;  this  court, 
shall  be  led  back  to  correct  all  the  apparent  errors.  We  shall,, 
however,  observe  that  the  question  as  to  the  legal  estate  was: 
tried  in  the  action  at  law,  and  whether  there  was  such  an  elec- 
tion of  an  education  on  the  part  of  Andrew,  as  divested  him  of 
his  title  under  the  provisions  of  the  will,  is  a  question  set  at  rest 
by  that  trial,  so  far  as  respects  this  suit.  Whether  the  ratifica- 
tion of  Andrew,  after  he  came  of  age,  of  former  agreements,, 
and  his  acceptance  of  half  the  land,  did,  or  did  not,  vest  ax^ 
equitable  estate  in  his  brother  George,  is  a  question  properly 
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triable  in  equify,  and  coald  not  be  tried  in  the  action  at  law. 

In  reqponee  to  this,  the  appellant  has  relied  on  the  act  of  aasem- 

blj  to  prevent  frauds  and  perjuries.    When  this  arrangement 

was  made,  it  was  supposed  between  the  parties  that  the  exeo- 

mtors  alone  could  coutcj  the  title.    A  surveyor  was  procured 

bj  the  appellant,  and  he  divided  the  land.    The  executors,  who 

were  two  of  the  heirs  made  defendants  to  this  bill,  oonrejed  to 

George  the  whole  land,  and  George  conyejed  the  half  thereof 

to  Andrew,  and  he  then  executed  a  receipt  to  George  in  full  of 

all  demands  against  the  estate.    The  executors  had  no  authoir- 

ity  to  convey,  and,  of  course,  their  conyeyance  to  George  passed 

DO  title,  and  although  there  was  an  agreement  on  the  part  of 

Andrew  to  accept  the  deed  to  the  half,  in  full  of  his  interest  in 

^\h»  estate,  yet  as  he  gave  no  writing  conveying  his  interest  in 

v^eland  or  binding  himself  to  do  so,  his  plea  of  the  act  mask 

;.>prevail,  and  the  chancellor  did  right  in  refusing  to  decree  a 

%  conveyance. 

But  as  Andrew,  by  this  agreement,  admitted  his  brother't 
vtitle  to  the  half  of  the  land  now  in  contest,  and  the  parties  then 
^supposed  that  the  title  to  the  half  now  recovered  from  George, 
was  Tested  in  him,  and  under  the  faith  of  this  agreement  ukd 
understanding,  he  proceeded  to  improre  the  land,  according  to 
repeated  decisions  of  this  court.  The  court  bdow  did  right  in 
compelling  Andrew,  who  now  dissents  from  tins  arrangement, 
to  pay  for  all  lasting  and  valuable  improvements  or  ameliora- 
tions of  the  half  of  the  land  now  in  contest,  lessened  by  the 
reasonable  rents  of  the  premises  in  dispute. 

Nor  is  there  any  ground  for  supposing  that  the  debts  of  the 
testator  are  charged  on  the  mansion-farm  by  the  will.  The 
only  provision  with  regard  to  debts,  is  to  this  effect: 

**  I  give  and  bequeath  unto  my  dearly  beloved  wife,  Martha 
McCampbell,  the  full,  free  and  uninterrupted  possession  of 
maDfiion-houBe,  plantation  and  stock,  and  profits  thereto  belong- 
ing, during  her  natural  life,  for  her  own  use  and  benefit,  and 
support  of  the  children  under  her  charge.  Next,  all  lawful, 
just  debts  discharged."  He  then  devises  to  James  McCampbell, 
one  of  his  sons,  two  hundred  and  fifty  acres  of  land,  another 
tract,  to  bis  son  John  a  third  tract,  under  the  condition  that  he 
paid  his  son  George,  now  appellee,  one  hundred  pounds,  after 
George  came  of  age;  to  William,  another  son,  he  devised  s 
fourth  tract,  on  condition  of  his  paying  to  another  son,  Samuel 
McCampbell,  one  hundred  pounds.  Then  he  inserts  these 
clauses:  **  To  my  son,  Andrew  McCampbell,  I  give  and  bequeath 
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ihe  plantation,  my  present  place  of  residence,  containing  two 
hnndred  acres,  after  the  death  of  his  mother.  To  my  daughter, 
Margaret,  I  give  and  be^aeath  the  yonng  sorrel  mare  and  saddle, 
and  whenever  she  shall  marry  and  remove  her  residence,  she  is 
to  have  one  feather  bed  with  its  furniture,  two  cows,  and  as 
soon  as  her  brother  can  famish  her  from  the  home  place,  she 
is  also  to  have  a  desk  or  bureau,  whichever  she  may  choobe. 
To  Martha  McCampbell,  my  daughter,  I  give  and  bequeath  a 
good  mare  and  saddle,  and  whenever  she  shall  marry  and  re- 
move, she  is  to  have  one  feather  bed  with  its  furniture,  two 
cows,  and  as  soon  as  her  brothers  can  furnish  her  from  the  home 
place,  is  to  have  a  desk  or  bureau  whichever  she  may  choose. 
And  to  Jane  Logan  I  give  and  bequeath  fifty  pounds  to  be  paid; 
twenty-five  pounds  from  the  home  plantation,  and  twenty-five 
pounds  by  John  McCampbell,  which  payments  are  to  be  made 
as  soon  as  is  convenient.  To  my  daughter  Nancy  Elliott,  I  give 
and  bequeath  a  cow  formerly  lent  them,  and  a  yearling  heifer. 
And  to  Molly  Lawson  I  give  and  bequeath  five  pounds." 

Some  months  after,  he  added  this  codicil:  ''As  a  codicil  or 
small  alteration  to  the  former  will,  I,  Samuel  McCampbell,  as 
aforesaid,  do  leave  it  as  my  last  will  and  desire  that  my  son 
George  Washington  McCampbell,  after  my  decease,  is  to  have 
the  care  and  management  of  the  plantation  on  which  I  now  re- 
ude,  for  the  care  and  maintenance  of  his  mother,  and  those  of 
the  children  whose  home  and  residence*  it  may  be,  as  long  as  he 
may  see  cause  to  act  in  that  business,  or  until  my  son,  Andrew 
McCampbell,  shall  arrive  at  the  age  of  twenty-one;  and  provided 
my  son  Andrew  may  choose  to  go  to  education,  instead  of  the 
plantation,  that  may  be  done;  and  the  plantation  here  alluded 
U>,  then  to  be  George  W.  McCampbell's,  by  his  paying  the  ex- 
penses of  bis  education,  and  that  to  be  done  before  he  may 
come  of  age." 

Notwithstanding  the  clause  in  this  will  relative  to  debts  is 
expressed  defectively,  as  if  something  was  intended,  not  ex« 
pressed;  yet  as  it  is  capable  of  construction  as  it  stands,  and 
the  debts  thereby  are  left  to  be  discharged  out  of  the  general 
hmd  not  specifically  bequeathed,  we  cannot  add  thereto  or  alter 
it,  but  must  disregard  the  proof  introduced,  conducing  to  show 
that  it  was  intended  to  charge  the  debts  solely  on  the  mansion- 
farm,  so  far  as  it  is  contended  that  such  proof  can  alter  the  will. 
Nor  do  we  conceive  the  court  below  erred  in  directing  the 
debts  to  be  paid  ratably,  according  to  the  portions  which  each 
bar!  received,  with  the  exceptions  and  modifications  hereaftei 
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stated.  As  the  debts  were  chargeable  on  the  general  fund,  and 
"were  paid  bj  George,  on  the  mistaken  supposition  that  they 
"Were  charged  on  the  mansion-farm,  and  that  the  farm  belonged 
ito  him,  he  ought  to  recover  them,  ifhis  appears  to  have  been 
the  general  mistake  of  the  family,  and  conformable  to  this  An- 
<Lrew  divided  the  land,  and  accepted  a  conveyance  for  one  half 
from  George.  As  the  matter  was  settled  in  this  way,  by  the 
4nutual  mistake  of  all  concerned,  and  Andrew  had  distributed 
this  settlement  by  correcting  the  mistake,  it  is  equitable  that  he 
and  the  rest  should  restore  the  benefits  derived  from  that  mistake, 
t>efore  he  is  restored  by  what  he  has  lost  by  it,  for  we  conceive 
the  proof  clear  that  this  was  the  mutual  mistake  of  all  parties 
concerned.  In  consequence  of  this  George  furnished  the  exec- 
utors with  money  to  pay  the  debts,  and  Andrew  accepted  half 
the  land  as  his  portion,  free  from  debtSi  after  his  arrival  at  age, 
and  executed  a  full  receipt. 

The  objection  made  to  this  on  the  part  of  Andrew  is,  that 
Oeorge  cannot  recover  against  his  co-distributees  in  this  suit, 
-but  must  resort  to  his  action  at  law  against  the  executors,  for 
money  loaned  or  advanced  for  the  purpose  of  paying  debts.  It 
is  true,  that  for  such  advancement,  made  in  the  ordinary  way, 
be  might  be  compelled  to  resort  to  his  action  at  law;  but  this 
was  advanced  under  peculiar  circumstances.  The  rest  admit 
"their  responsibility,  if  the  debts  were  not  charged  on  the  farm, 
and  Andrew  participated  and  concurred  in  the  general  mistake, 
4^hough  he  now  seeks  to  avoid  the  consequences  of  its  correc- 
tion. If  the  executors  had  advanced  this  money,  there  is  no 
xioubt  they  might  sustain  their  bill  to  compel  contribution;  and 
as  George,  one  of  the  distributees  or  legatees,  has  done  it,  on 
Jthe  supposition  of  all  concerned  that  it  must  come  out  of  that 
-part  of  the  estate  at  last,  which  he  held,  when  it  did  not  belong 
to  him,  we  conceive  a  bill  in  equity  may  be  indulged  in  his 
;favor,  to  set  the  whole  matter  right,  and  avoid  circuity  of 
action.  One  distributee  may  maintain  such  a  bill  to  compel 
^contribution  against  others,  when  they  have  received  more  than 
<their  proportions,  and  this  is  in  fact  the  result  of  what  has  hap- 
f>ened  from  the  mistake  of  the  parties  in  this  case. 

The  court  below,  after  having  settled  the  account  and  ascer- 
tained what  was  due  by  Andrew  for  improvements,  and  hia 
proportion  of  debts  and  legacies,  decreed  in  favor  of  George, 
a  lien  upon  the  land,  and  that  he  should  keep  it,  at  a  reasona- 
l>le  rent,  until  this  demand  was  paid,  and  this  part  of  the  decree 
is  objected  to  by  Andrew.     George  claims  this  land,   first, 
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under  the  will  of  his  father,  and  the  election  of  Andrew  to 
accept  an  education.  Whether  he  could  or  could  not  have 
SQch  lien,  or  recoTer  improTements,  under  that  claim  only,  we 
need  not  now  determine;  for  the  chancellor  has  not  based  the 
decree  on  this  claim,  but  has  commenced  the  account  from  the 
date  of  the  deeds  from  the  executors  to  George,  and  from 
OeoT^e  to  Andrew,  under  George's  second  claim,  bj  yirtue  of 
this  parol  agreement;  and  the  question  is,  whether,  under  this, 
he  is  entitled  to  such  lien.  Here  we  may  observe  that  a  con- 
tract which  comes  within  the  act  to  prevent  frauds  and  per- 
juries, is  not  void  entirely.  It  is  valid  to  some  purposes,  or 
indeed  to  every  purpose,  except  that  an  action  at  law  cannot 
be  sustained  for  its  breach,  or  a  bill  in  chancery  to  compel  ita 
execution. 

It  is,  nevertheless,  good  as  a  matter  of  defense.    If  it  is  ful- 
filled by  the  parties,  it  is  as  good  as  any  other  contract.     If  it 
is  dissolved,  precisely  the  same  consequences  follow.     Hence 
this  court  has  allowed  the  same  measure  for  rents  and  ameliora- 
tions,  in  such  cases,  as  on  the  dissolution  of  others.    Whether 
there  be  or  be  not  a  lien,  does  not  depend  so  much  upon  what 
kind  of  contract  there  is  as  upon  the  question  whether  there 
was  or  was  not  a  contract;  or,  in  other  words,  whether  there 
was  or  vras  not  a  consent  of  the  parties  to  the  attitude  in  which 
they  stand;  for  the  doctrine  of  liens  is  based  upon  consent,  and 
cannot  exist  without  it.    Now  although  the  parol  testimony 
that  there  was  such  contract  is  inadmissible  to  prove  that 
George  is  entitled  to  specific  execution,  yet  it  is  good  to  show 
that  he  advanced  his  money  under  an  understanding  that  he 
was  the  purchaser  of  the  land;  and  it  is  well  settled  that  the 
purchaser  has  a  lien  for  his  money  advanced  in  payment  for  an 
estate  which  he  cannot  keep,  as  well  as  for  his  ameliorations 
made  thereon,  when  he  supposed  it  to  be  his  own.     We  there- 
fore conceive  that  although  this  contract  cannot  be  specifically 
executed,  because  of  the  statute,  yet,  it  is  valid  to  give  a  lien, 
and  that  the  money  advanced  by  George  was  the  same  as  if  ad- 
vanced by  a  purchase  under  any  other  contract,  which  became, 
or  was,  invalid;  for  ha  was  in  fact  the  purchaser  of  the  land, 
under  the  supposed  terms  fixed  by  his  ancestor.     But  we  do 
not  see  the  propriety  of  the  mode  taken  by  the  chancellor  to 
effectuate  this  lien;  that  is,  to  permit  George  to  keep  it  at  a 
reasonable  rent;  until  the  debt  is  discharged.     This  might  do 
injustice  to  both.     The  general  effect  of  liens  is  that  the  sub- 
ject, if  not  redeemed  in  a  reasonable  time,  ought  to  be  sold. 
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and  the  prooeeds  thereof  appropriated  to  diacharge  what  Is  due 
Ihereon,  and  the  balance  to  the  use  of  the  original  holdar. 
Snoh  ought  to  have  been  the  oonaeqaenoe  in  the  pieoeni 
inetanoe. 

There  are  diyers  exoeptioos  taken  by  Andrew  to  the  detailfl  of 
the  decree,  some  of  which  appear  to  be  well  founded.    He  is 
charged  with  one  hundred  and  eighty  dollars  for  the  rent  of 
twelve  acres  of   the  mansion-farm,  ia    tijt)  life-time  of    hiB 
mother,  which,  according  to  the  appellee's  own  statements^ 
were  occupied  with  the  consent  and  permission  of  the  mother^ 
nor  does  it  appear  to  have  been  objected  to  bj  the  appellee, 
who  was  the  manager  of  the  farm,  nor  was  there  any  agree- 
*ment  to  pay  rent.     The  farm  at   the  time    belonged  to  the 
mother,  and  if  she  permitted  the  use  of  any  part  of  it  to  be 
made  by  any  one  without  rent,  she  indubitably  had  a  right  to 
do  so,  if  she  did  not  thereby  deprive  the  farm  of  the  means  of 
paying  the  charges  upon  it,  which  does  not  appear  to  have  been 
the  case.     This  item  in  the  decree  we  deem  erroneous,  and  it 
ought  to  be  dismissed  from  the  controversy,  leaving  the  repre- 
sentative of  the  mother,  or  whoever  permitted  him  to  enjoy  the 
land,  to  recover  the  rents  thereof,  under  any  contract  which 
Andrew  may  have  made  for  the  payment  thereof. 

It  also  appears  in  the  controversy  that  there  was  an  inventory 
or  an  appraisement  of  the  personal  estate  made  and  returned; 
and  although  it  was  first  liable  to  the  payment  of  the  debts,  it 
was  never  sold  for  the  purpose  of  raising  the  necessary  funds. 
A  small  portion  of  it,  indeed,  was  appropriated  in  discharge  of 
debts;  the  residue  was  used,  and  perhaps  worn  out,  and  de- 
teriorated by  the  mother  and  the  children  who  resided  with 
her,  and  some  remained  at  her  death,  which  G-eorge  kept.  It 
is  insisted  that  the  decree  of  the  court  is  erroneous  in  not  com- 
pelling an  account  of  this  before  the  legatees  were  charged  with 
their  respective  portions  of  the  debts.  This  objection  to  the 
decree  is  well  founded;  for  although  wills  have  no  operation 
upon  creditors  themselves,  so  as  to  prevent  their  reaching  the 
estate  of  the  testator,  yet  when  the  question  comes  to  be  set- 
tled up  between  the  legatees  or  devisees,  or  between  them  and 
the  executors,  the  question  as  to  what  fund  is  to  be  applied  to 
the  payment  thereof,  is  one  of  an  important  character.  And 
as  between  real  and  personal  estate,  whether  the  latter  be  or 
be  not  specifically  bequeathed,  the  personal  is  the  proper  fund 
for  the  payment  of  debts  and  legacies,  and  in  general  it  ougbt 
first  to  be  thus  applied,  though  the  real  estate  may  be  charged: 
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3  Johns.  Gh.  614.    In  this  case,  therefore,  as  the  lands  are  noi 
azpresslj  charged,  the  personalty  ooghfc  to  have  been  devoted 
to  the  prirpoee,  and  as  much  of  it  now  as  can  be  ought  to  be 
made  uae  of  for  that  purpose.     We  would  now  be  understood 
not  to  speak  of  those  legacies  which  were'  expressly  charged 
apon  the  lands  as  included  in  the  term  personal  estate;  of  then^ 
we  shall  speak  hereafter.    According  to  this  rule,  the  personal 
estate  ought  and  must  be  accounted  for.    Here  the  inquiry 
azisesy  -whether  the  complainant  ought  to  account  for  the  per- 
sonal estate,  so  far  as  it  has  been  appropriated  to  debts,  and 
the  residue  left  at  his  mother's  death,  or  ought  he  to  be  charged 
with  the  appraised  value  of  the  whole,  and  as  it  ought  to  have 
been  appropriated  to  the  dischai|2^e  of  debts  ?    By  the  arrange- 
ment  made  with  the  executors,  he  paid  the  money  for  them» 
and  he  ought  not  to  stand  in  a  better  attitude  than  they  would; 
and  that  it  was  their  duty  in  this  case  to  have  made  the  most 
of  the  personal  estate  in  the  payment  of  the  debts,  according* 
to  the  construction  now  given  to  the  will,  there  is  no  doubt; 
and  if  they  were  in  controversy  now  with  creditors,  or  with  any 
of  the  distributees  who  had  not  participated  in  the  arrange* 
ment  that  was  adopted,  there  could  be  no  hesitation  in  chaxg- 
ing  them  with  the  full  value  of  the  personalty,  or  of  making 
the  same  charge  against  George  W.  McCampbell,  who  stands^ 
as  to  this,  in  their  stead. 

There  ore,  however,  circumstances  in  this  cause  which  ought 
to  excuse  them  from  this  charge.  The  executors  were  two  of 
the  heirs  and  distributees.  The  greatest  portion  of  the  per- 
sonal estate  was  directed  by  the  will  to  pass  to  the  mother 
during  life  for  the  maintenance  of  the  family,  and  all  of  them 
appear  to  have  believed  that  the  debts  were  charged  on  the 
mansion-farm.  According  to  this  belief,  it  appears  to  have 
been  an  arrangement  assented  to  by  all,  that  the  mother  and 
family  should  keep  and  use  the  personalty,  and  George,  the 
supposed  owner  of  the  mansion-tract,  on  which  they  all  be- 
lieved the  debts  to  be  charged,  should  pay  the  debts  himself. 
In  this  arrangement  every  one  of  them  appears  to  have  been 
concerned,  both  executors  and  other  legatees.  They  all,  ex- 
cept Andrew,  now  co^^tend  that  the  mansion-tract  is  still  liable^ 
and  if  not,  admit  their  liability  to  contribute,  and  Andrew  him- 
self as  strongly  concurred  in  and  sanctioned  this  arrangement 
as  any  of  them,  by  his  different  bargains,  and  especially  by  the 
last,  in  which  he  took  a  conveyance  for  his  part  of  the  land, 
and  executed  his  receipt  in  full.     By  this  arrangement  a  great 
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portion  of  the  peraonal  estate  which  might  have  paid  debts  u 
lost,  and  as  thej  were  all  participators  in  it,  it  does  not  seem 
equitable  to  charge  one,  or  two,  or  three  of  them,  with  the  loa 
in  which  they  are  equally  guilty.  Of  course,  we  conoeire  that 
George  must  only  be  charged  with  such  part  of  the  estate  as 
came  to  his  hands,  and  was  applied  to  his  own  use,  and  that 
the  debts  ought  also  to  be  lessened  only  by  that  part  of  the  estate 
which  was  paid  in  discharge  of  the  debts.  Thus,  the  loss  to 
which  tbey  all  contributed  will  be  borne  by  them  ratably,  and 
euch  ought  to  have  been  the  account  taken. 

The  complainant  has  also  paid  sundry  legacies,  which  he  8up> 
posed  he  was  bound  to  pay,  as  well  as  the  debts,  in  considera- 
tion of  keeping  the  home  farm.  For  these  he  also  seeks 
remuneration.  It  is  contended  by  the  appellant,  Andrew,  that 
one  half  of  the  legacy  of  Jane  Logan  was  to  be  paid  out  of 
the  estate  on  the  home  farm,  and  was  not  a  charge  on  the  land 
itself.  We  do  not  concur  in  this  construction  of  the  will.  The 
devise  is  in  these  words:  "  To  Jane  Logan  I  give  and  bequeath 
fifty  pounds;  to  be  paid  twenty-five  pounds  from  the  home 
plantation,  and  twenty-five  pounds  by  John  McCampbell." 
Now,  as  John  McCampbell  had  a  tract  of  land  previously  de- 
vised to  him,  and  on  another  tract  devised,  the  testator  had 
charged  legacies,  it  is  evident  that  he  intended  half  of  this 
legacy  as  a  charge  on  John's  land,  and  as  the  home  farm  went 
to  another  son,  the  intention  is  equally  clear  that  the  remaining 
half  of  this  legacy  was  to  be  a  charge  on  his  lands;  and  as 
George,  the  complainant,  paid  this  legacy,  supposing  the  land 
his,  when  it  was  Andrew's,  it  is  right  that  Andrew  should  re- 
munerate him,  and  the  court  below  acted  correctly  in  charging 
Andrew  with  it.  The  court  below  has  also  charged  Andrew  with 
the  two  bureaus,  one  gotten  by  Martha  and  the  other  by  Margaret, 
under  the  will,  and  also  with  the  mare  gotten  by  Martha,  under 
the  bequest  thereof,  as  legacies  charged  by  the  will  on  the 
home  form  or  mansion-tract  of  land;  and  the  propriety  of  this 
is  questioned,  and  it  is  contended,  that  these  are  not  charges 
on  the  land.  As  to  the  two  bureaus,  we  conceive  they  are 
rightly  charged.  The  language  of  the  will  directs  them  to 
oome  from  the  mansion-tract;  and  although  it  might  be  sup- 
posed that  the  intention  was  that  they  should  be  paid  out  of 
the  profits  of  the  lands,  yet  when  it  is  considered  that  the  same 
language  is  used  in  these  cases  that  is  employed  in  the  bequest 
to  Jane  Logan,  and  that  her's  is  coupled  with  a  circumstance 
before  noticed,  which  shows  that  it  was  a  charge  upon  the  land. 
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we  adopt  the  same  rule  with  regard  to  these  also.     As  to  the 
more  paid  to  Martha,  we  see  no  propriety  in  charging  her  upon 
the  land.     Not  a  word  is  said  to  that  effect,  and  it  is  evident 
that  a  general  legacy  from  the  personalty  was  intended.    There 
is,  therefore,  no  pretext  for  charging  Andrew  with  this  legacy. 
As  it  was  to  come  out  of  the  personalty,  and  if  the  whole  had 
been  applied  to  the  payment  of  debts,  as  it  ought  to  have  been, 
the  legatee  could  not  have  received  it,  and  as  it  was  paid  to  hex 
^^rongfully,  or  to  her  husband,  he  must  be  compelled  to  restore 
it  to  George,  the  complainant.     This  will  lessen  the  amount 
out  of  which  Martha,  or  her  husband,  will  be  compelled  to  con- 
tzibute,  ratably,  to  the  payment  of  debts.     To  the  rest  of  the 
account  against  Andrew,  we  perceive  no  well-founded  objection. 
The  question  how  the  debts  paid  by  the  complainant  are  to 
be  levied  upon  the  respective  parties,  forms  another  inquiry. 
In  this  we  cannot  sustain  the  decree  of  the  court  below.    In 
marshaling  assets  for  the  payment  of  debts,  they  take  the  fol- 
lowing order:  1.  The  general  personal  estate;  2.  Estate  specifi- 
cally and  expressly  devised  to  be  sold;  8.  Estate  descended;  4. 
£state  specifically  devised,  though  charged  generally  with  the 
payment  of  debts.     To  this  arrangement  there  is  an  exception, 
and  the  second  and  third  rules  exchange  places,  where  the 
estate  set  apart  for  the  payment  of  debts  is  charged  gene- 
rally and  not  specially.    See  IdmngiUon  v.  NeioJdrk,  3  Johns. 
Cb.  813,  and  cases  there  cited.    Taking  this  arrangement  fox 
a  guide,  and  the  rule  before  noticed,  preferring  the  personal 
estate  as  a  fund  for  debts,  before  real,  it  will  necessarily  fol- 
low that  all  those  who  have  received  general  or  specific  leg- 
acies from  the  personalty,   must  account  for  the  whole  re- 
ceived, if  the  debts  so  require,  before  the  real  estate  can  be 
touched.    Of  course  the  legatees,  Margaret,  Martha,  Nancy  and 
Molly,  or  their  husbands,  must  account  for  their  whole  legacies, 
in  discharge  of  the  debts  paid  by  George,  as  the  debts  are  large 
enough  to  require  it,  and  after  that  they  cannot  be  subject  to 
further  contribution.     We  have,   among  the  legacies  named,, 
made  no  distinction  between  those  that  are  specific  and  those 
that  are  general,  although  that  given  to  Margaret  is  evidently 
8X)ecific  in  part,  not  because  there  is  no  difference  in  law  be- 
tween them,  for  general  legacies  are  subject  to  debts  before 
those  which  are  specific,  but  because  the  debts  here  are  large 
enough  to  consume  the  whole,  and  the  distinction  therefore  need 
not  be  attended  to. 
The  legacies  bequeathed  to  the  complainant,  to  Samuel,  Jane 
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Logan,  and  a  bniean  eaob  to  Martha  and  Margaret,  althoa^ 
in  money  or  personal  estate,  we  place  on  a  different  footing. 
Thej  are  ohaiged  upon  and  issue  from  the  lands  devised,  and 
therefore  stand  on  the  same  footing  with  the  land,  when  ealled 
upon  to  contribute  to  the  payment  of  debts.  They  must  con- 
tribute ratably  and  proportionably  to  the  amount  of  each,  witik 
the  landholders,  according  to  yalue.  After  the  special  aooouufc, 
for  which  Andrew  alone  is  chargeable,  in  favor  of  Gheorge,  ia 
ascertained,  the  amount  of  debts  must  be  taken  from  the  execa- 
tonal  settlement  with  the  county  court,  which  we  deem  good 
evidence  between  the  parties.  This  amount  must  first  be  less- 
ened by  the  personal  estate  actually  appropriated  towards  the 
payment  of  auy  part  of  it,  as  well  as  that  which  remains  and 
was  gotten  by  the  complainant.  The  legacies  of  personal  estate 
must  be  applied  next,  as  before  directed,  to  discharge  tb» 
amount,  and  the  residue  must  be  apportioned  between  the  de- 
visees of  land  and  legatees  of  legacies  arising  from  land,  as 
before  directed.  The  part  or  proportion  of  the  complainant 
must  be  ascertained  and  deducted,  and  the  remainder  be  decreed 
in  due  proportions.  According  to  these  principles,  the  account 
must  be  taken  in  the  court  below,  which  is,  in  several  respects, 
different  from  that  already  taken.  We  will  also  add,  that  it  is 
objected  that  the  court  below  erred  in  allowing  the  complainant 
interest  on  the  sums  paid  by  him  for  debts  and  legacies.  To 
this  we  can  see  no  forcible  objection.  The  complainant  paid 
these  sums  under  the  supposition  of  all  concerned,  that  they 
were  the  considerations  for  the  land,  and  as  be  has  lost  the  land 
he  is  compelled  to  account  for  its  reasonable  rents,  profits,  and 
injury  done  thereto.  Under  such  circumstances,  it  cannot  be 
inequitable  to  allow  him  legal  interest,  as  has  been  done,  on  its 
restoration. 

There  is  another  apparent  error  in  assessing  the  debts  on  the 
devise  to  Andrew,  in  the  court  below.  He  is  charged  with  the 
x  legacies  paid  by  George,  which  were  charged  on  the  home 
place,  and  yet  his  land  is  not  lessened  in  value  by  those  lega- 
cies. Other  lands  devised  to  some  of  the  rest,  were  charged 
with  legacies,  and  these  legacies  were  deducted  from  the  value 
of  their  respective  devises;  but  this  was  omitted  with  regard  to 
the  land  of  Andrew.  If  Andrew  is  now  to  be  charged  with 
these  legacies,  in  favor  of  George,  who  first  paid  them,  it  is 
evident  that  the  devise  to  him  was  lessened  to  that  amount. 
One  half,  therefore,  of  the  legacies  left  to  Jane  Logan,  and  the 
two  bureaus  to  Margaret  and  Martha,  must  be  deducted  from 
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the  price  of  Andrew's  land,  before  the  sum  can  be  aaoertained 
on  which  hie  proportion  of  debts  is  charged. 

There  is  still  a  heavier  charge  on  the  estate  devised  to  Andrew, 
which  remains  to  be  noticed,  and  which  must  greatly  lessen  its 
▼alue.     The  life  estate  of  the  mother  lessened  the  value  of  this 
land  and  Andrew  only  took  the  remainder  in  fee,  and  for  the 
value  of  this  remainder  only  can  be  charged.    Here  the  difficult 
question  is  presented,  how  is  the  value  of  this  remainder  to  be 
ascertained  ?    The  estate  is  divided  and  af ler  the  life  estate  of 
his  mother,  he  then,  and  not  before,  is  to  possess  it.     When  a 
life  estate  is  still  existing  there  is  no  other  way  of  ascertaining 
the  value  of  its  remainder,  but  by  making  a  probable  estimate 
of  the  length  of  the  life  of  the  holder,  health  and  age  consid- 
ered, and  then  raising  an  annuity  equal  to  the  interest  of  the 
Talue  of  the  estate,  and  calculating  its  present  worth  at  a  fixed 
ratio,  supposing  it  to  continue  during  this  probable  length  of 
life,  and  deducting  that  present  worth  from  the  value  of  the  es- 
tate, and  the  residuum  is  the  worth  of  the  remainder:  See  Swain 
T.  Ferine^  5  Johns.  Ch.  482  [9  |Am.  Dec.  818];  and  EverUon  v. 
Tappan,  Id.  497. 

Here  the  existence  of  the  life  of  the  mother  after  the  death  of 
Ihe  testator  can  be  accurately  ascertained.     The  interest  for  one 
year  on  the  value  of  the  land  devised  to  Andrew,  must  form  an 
annuity,  the  present  worth  of  which  is  to  be  ascertained  for  the 
given  number  of  years  at  the  ratio  of  six  per  centum  per  annum. 
But  it  appears  that,  pending  this  life  estate,  and  before  the  death 
of  the  mother,  Andrew,  by  the  arrangement  with  George,  got  pos- 
session of  one  half  of  the  estate,  in  quantity,  after  it  was  laid  off 
to  him,  which  creates  two  periods,  on  each  of  which  the  worth 
of  an  annuity  must  be  calculated,  to  wit:  one  from  the  death 
of  the  testator  until  Andrew  took  possession  of  a  part  of  the  es- 
tate, and  the  other  from  this  last  period  until  the  death  of  the 
mother.     Of  course,  to  ascertain  the  value  of  his  remainder,  in 
proportion  to  which  he  must  pay  debts,  let  the  value  of  his  land 
be  taken,  first  lessened  by  the  aforesaid  legacies  which  he  has  to 
pay,  and  let  its  interest  for  one  year  be  the  annuity  raised;  and 
next  let  the  present  worth  of  this  annuity  be  ascertained  at  the 
ratio  of  six  per  centum  per  annum,  for  the  time  which  elapsed 
between  the  death  of  the  testator  and  the  commencement  of 
Andrew's  possession  of  the  share  of  the  estate  which  was  con- 
veyed to  him  by  George;  next,  let  the  part  of  the  estate  of  which 
he  did  not  thus  get  possession  be  ascertained,  and  by  the  inter- 
est of  this  last  value  for  one  year,  let  a  second  annuity  be  raised 
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and  its  preBent  worth  also  be  calculated  at  the  ratio  of  six  per 
centum  per  annum  from  the  time  Andrew  took  possesaiozi  of 
that  part  of  the  estate  which  he  holds  under  the  arrangement 
with  George,  until  the  death  of  the  mother;  next,  let  the  two  re- 
sults, that  is,  the  present  worth  of  each  of  these  annuities,  be  ad- 
ded together  and  the  amount  be  deducted  from  the  full  value  of 
the  devise  to  Andrew,  first  lessened  bj  the  legacies  which  he  haa 
to  pay,  and  the  balance  left  will  be  the  worth  of  the  remainder 
which  he  took  under  the  will,  according  to  which  he  is  to  be 
charged  with  his  proportion  of  the  debts  paid  by  Oeoige,  and 
which  he  is  entitled  to  recover  ratably  from  the  family. 

The  decree  of  the  court  below  must  be  reversed,  with  costs, 
and  the  cause  be  remanded,  with  directions  to  the  circuit  court 

to  cause  such  further  proceedings  to  be  had  and  such  decree  to 
be  rendered  as  may  be  conformable  to  this  opinion. 


ComBAors  Wiihik  the  Statutb  or  Fbaubsi,  How  Ebgabdbd  bt  tbi 
GouBTS. — Bronson,  0.  J.,  in  AhboU  ▼.  Draper,  4  Denio,  61,  says:  "Although 
the  statute  declarea  a  parol  contract  for  the  sale  of  lands  void,  it  does  not 
make  it  illegal.  It  is  not  a  cormpt  or  wicked  agreement;  nor  does  it  violate 
any  principle  of  public  policy.  Parties  are  at  liberty  to  act  under  such  con- 
tracts if  they  think  proper."  The  courts  have,  therefore,  r^;arded  such  con- 
tracts as  morally,  though  not  legally,  binding  upon  the  parties  to  them,  and 
by  the  construction  uniformly  given  by  them  to  the  statute,  its  operation  has 
been  limited  to  such  executory  contracts  as  have  been,  in  no  substantial  part, 
executed:  Oreer  v.  Oreer,  18  Me.  12;  Davenport  v.  Moiton,  15  Mass.  85. 

How  Fab  mat  bb  Relied  upon  as  GBonNT>s  or  Detensb  or  Relief.  ~ 
1.  Where  the  contract  or  agreement  has  been  fully  executed  on  both  sidea^ 
the  rights  of  the  parties  become  fixed,  and  neither  of  them,  nor  any  stranger, 
can  interfere  with,  or  unsettle,  such  rights.  If  a  verbal  contract  has  been  ex- 
ecuted, it  cannot  be  avoided  merely  because  the  statute  of  frauds  requires 
such  contracts  to  be  in  writing :  Andrewa  v.  Jcnet,  10  Ala.  400.  Where  a 
surety  had  paid  money  and  brought  suit  to  recover  it  back,  on  the  ground 
that  his  promise  to  be  answerable  for  the  default  of  his  principal  was  within 
the  statute,  not  having  been  in  writing,  the  court  refused  to  grant  him  relief 
and  said:  "To  give  such  an  operation  to  the  statute,  would  pervert  its  aim, 
and  convert  it  into  a  sword  instead  of  a  shield:"  Craig  v.  VanpeU,  S  J.  J. 
Marsh.  489.  So  where  a  husband  who,  previously  to  his  marriage,  agreed 
verbally  with  his  intended  wife  to  devise  to  her  and  to  their  children  all  the 
property  which  came  to  him  through  her,  made  a  will  in  fulfillment  of  such 
agreement,  but  afterwards  added  a  codicil  in  which  he  changed  the  devise  to 
her  into  a  life-estate,  it  was  held  that»  by  the  will,  the  oral  agreement  became 
executed,  and  he  had  no  power  to  alter  it  by  the  codicil:  Lowe  v.  Bryant,  90 
Ga.  528.  "Where  a  contract  which,  when  made,  was  within  the  statute 
of  frauds,  and  might  have  been  avoided  thereby,  has  been  fully  executed,  the 
statute  furnishes  no  defense:"  McCue  v.  Smitfi,  9  Minn.  258;  PawU  v.  Gttnn, 
4  Bing.  N.  C.  445;  Price  v.  Lei/hurn,  Gow,  109;  RandaU  v.  Turner,  17  Ohio 
St  262;  Brown  v.  Bellows,  4  Pick.  179.  "A  vendor  may,  by  pleading  the 
statute  of  frauds,  avoid  a  x^arol  contract  for  the  sale  of  Ismd,  or  waive  it  and 
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Mmsammate  his  contract,  and  cannot  be  deprived  of  his  right  to  do  bo  by  ft 
■tranger.  «  •  •  •  j}^^  statute  was  made  for  the  benefit  and  protection 
of  the  parties  to  the  contract,  and  those  claiming  under  them,  and  not  for  the 
benefit  of  strangers  to  the  same:'*  Clary  v,  MarsfuUl,  5  B.  Mon.  1266;  Jacob* 
V.  Smithy  5  J.  J.  MarsL  380;  Dawwn  v.  EUU,  1  Jac.  &  Walk.  624. 

2.  Where  a  contract  within  the  statute  has  been  completely  executed  on 
one  side,  the  consideration  may  be  recovered  back.     In  Oray  v.  ^ill,  Ry.  A^ 
M.  420,  Best^  J.  C,  says'  "  The  agreement  is  executed  on  the  part  of  ths 
plaintiff  and  the  defendant  is  legally  liable  to  remunerate  him  for  what  ho 
has  done:"  FUznmmans  v.  Allen,  39  HL  440.     "  But  when  a  verbal  contract 
is  performed  by  the  conveyance  of  land  on  the  one  part,  there  can  be  no  diffi- 
eolty  in  compelling  the  equivalent  from  the  other  contracting  party.    A 
oourt  of  equity  can  decree  specific  performance,  if  that  is  needed,  and  a  court 
of  law  can  allow  a  recovery  of  the  purchase-money,  if  that  is  all  that  is 
Kmght:'*  Holland  v.  Hoyt,  14  Mich.  238;  Thomas  v.  Dickinson,  2  Kern.  364; 
Butler  V.  Lee,  11  Ala.  885;    WUkinson  v.  Scott,  17  Mass.  249;  LinscoU  v. 
Melnlire^  15  Me.  201;  Oibson  v.  Wilcoxen,  16  Ind.  333;  Pomeroy  v.  Winskip, 
12  Mass.  613;  Bowen  v.  BeO,  20  Johnson,  338;  Wood  v.  Gee,  3  McCord,  421. 
3.  Where  there  has  been  a  performance  by  either  party  of  a  substantial 
part  of  the  contract,  so  that  it  would  be  unjust  or  inequitable  to  the  party 
who  has  performed  to  allow  the  other  party  to  treat  the  contract  as  a  nullity; 
oooits  of  law  will  permit  the  party  who  has  performed  to  recover  back  the 
propei'ly  delivered  in  part  execution  of  the  contract,  and  courts  of  equity 
will,  in  saoh  cases,  either  compel  a  specific  performance  of  the  contract,  or 
grant  such  other  relief  as  the  circumstances  of  the  case  demand:  Lucy  v. 
Bundy,  9  K.  H.  298;  Loekwood  v.  Barnes,  3  Hill,  128;  Foote  v.  Emerstm,  10 
Vt  344;  GiOei  v.  Maynard,  5  Johna  85;  McCray  v.  McCray,  30  Barb.  633; 
Brewer  v.  Brewer,  19  Ala.  481.     "  As  to  what  shall  be  said  to  be  a  part  exe- 
ontioa  of  a  contract,  sufficient  to  take  it  out  of  the  statute,  there  has  been 
■ome  doubt     The  general  principle  is  that  the  act  or  acts  constituting  such 
part  performance,  must  be  such  as  would  not  have  been  done,  but  on  account 
cf  the  agreement;  that  they  be  done  with  a  view  to  perform  it,  and  that  they 
be  prejudicial  to  the  performing  party:"  Davenjtort  v.  Mason,  15  Mass.  85. 
Heooe^  acts  of  part  p^ormanoe  which  were  not  done  in  pursuanoe  of  ths 
contract,  will  not  take  it  out  of  the  statute:  BUUngslea  v.  Ward,  33  Md.  48; 
BoseiUhal  v.  Freeburyer,  26  Md.  75.     '*  The  ground  upon  which  chancery 
interposes  its  aid  in  the  case  of  a  clear  part  performance  of  a  verbal  agreement 
18  that  to  withhold  it  would  be  to  suffer  a  party  seeking  to  shelter  himsell 
under  the  statute  of  frauds,  himself  to  commit  a  fraud:"  IlamiUon  v.  Jones^ 
3  Gill  ft  J.  127;    Woods  v.  IHlle,  11  Ohio,  455;  Bgan  v.  Lox,  34  N.  Y.  307; 
Letcher  ▼.  Cosby,  2  A.  K.  Marsh,  106;  Bose  v.  Bates,  12  Ma  30;  Jaekson  v. 
Bull,  2  Gaines's  Gases  in  Error,  301.    In  order  to  entitle  a  party  to  a  decree 
of  specific  performance,  the  parol  contract  must  be  clearly  proved:  CK  pf 
Advent  v.  Farrow,  7  Bich.  Eq.  378;   WhUridge  v.  Parkhurst,  20  Md.  62; 
LobdeU  V.  LobdeU,  36  N.  Y.  327.    But  where  such  agreement  is  distinctly 
iet  forth  in  the  bill  and  confessed  in  the  answer,  specific  performance  will  be 
decreed:  Newton  v.  Swazey,  8  N.  H.  9;  ^r£B  v.  Orove,  21  Md.  456;  Ogden  v. 
Ogien,  4  Ohio  St.  182.    So  where  a  party  has  been  put  in  possession,  under 
such  parol  agreement,  and  made  improvements  or  paid  part  of  the  price: 
MeriUiew  v.  Andrews,  44  Barb.  200;  Brown  v.  Jones,  46  Id.  400;  Parkhurst 
V.  Van  Cortland,  14  Johns.  15.    So  also  at  law  assumpsit  will  lie  to  recover  back 
money  paid  under  a  parol  contract  within  the  statute,  or  for  expenses  incurred 
or  services  rendered  in  part  performance  of  such  contract:  Allen  v.  Booker,  9 
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Blmr.  (AU.)21;  Kiddtr  t.  ffwU,  I  Fiek.  S28;  Boriekmam  t.  Kw^hemdaXU  6 
BUeki  21;  Hambett  ▼.  HamiUon,  8  I>Mia»  COL  And  in  ^Sftnte  t.  i>orr,  < 
WouL  204^  recovery  wm  had  npon  a  qntmimm  menut^  where  awioas  w«c» 
veodered  under  aach  an  agreemant. 

RiOBTS  AKD  OBUOATIOire  OF  TRB  FaXTOS  UHmB  ATOIDXD  COVTRACIS. — 

''The  oontraot  itaelf  may,  for  the  pupoaea  of  defenae,  he  naad  aa  a  ahield  to 
protect  the  defendant  agamat  nnconaeientiona  demanda  and  cUima  gro>wiiig 
•oat  of  the  contract:**  Ofuy  t.  Oray,  2  J.  J.  Mareh.  21;  Ba^f&rd  ▼.  Pearwon^  9 
AUen,  387;  RcbtrU  ▼.  Tamd,  8  Mon.  247;  PIMroak  ▼.  Befibiap,  6  Vt  388; 
BwrUngame  ▼.  BurUngamet  7  Cow.  92;  /Tm^  ▼•  i'fvipa,  2  Hill,  486;  Smiih  ▼. 
tSmtCA,  4  Dntoh.  208.  And  a  party  in  onder  a  parol  leaae  within  the  atatiita 
•may  ahow  by  it  that  he  ia  not  a  treapaaeer:  HoberU  ▼.  Temutt,  8  Monroe,  247; 
•or  may  maintain  treipaae  againat  the  owner:   WHber  t.  i^ioM^  1  Ohio,  25L. 


Mattox  i;.  Helil 

(iLassu^UB.) 

Zm  EncrMBXT  bt  ▲  Laitolobd  AoAnm  hib  TnrAm',  who  holda  over  after 

the  term  Kaa  ezpiredt  the  former  may  rely  on  the  loaae»  and  need  ahow 

no  other  title. 
'Writ  of  Poasnazoir  mat  n  Btbodtid  by  tomiog  mat  all  tananta  at  will  or 

Bofferance,  whether  they  entered  before  or  after  the  oommanoeniflBt  ol 

the  action. 
IJBABI  Obtainkd  bt  Fraih)  ia  Toid. 
JuDomirT  IN  FoBCiBLi  Ektibt  ijn>  Drairie  ia  not  eridenoa  ol  tHIa  in  aa 

action  of  ejectment. 

EraoTMBNT.    The  opinion  states  the  case* 
TaBxd,  for  appellants. 
Hardin  and  Sharp,  contra. 

By  Court,  Botle,  0.  J.  This  ia  an  appeal  taken  by  the  de- 
fendants from  a  judgment  rendered  for  the  plaintiff  in  an  action 
-of  ejectment.  Several  exceptions  were  taken  by  the  defendants 
in  the  progress  of  the  trial  in  the  court  below;  but  they  present 
points  of  no  difficulty. 

1.  The  lessor  of  the  plaintiff,  it  appears,  proved  that  he  had 
leased  the  land  in  controversy  to  the  defendants,  and  that  the 
term  for  which  it  had  been  leased  had  expired  before  suit 
brought;  and  the  court  instructed  the  jury,  that  a  landlord 
might  maintain  an  action  of  ejectment  against  his  tenant,  who 
held  over  after  the  expiration  of  bis  lease,  without  showing  any 
other  title  than  his  lease.  Of  the  correctness  of  this  instruction 
there  can  be  no  doubt.  The  law  is  Kettled  in  England,  and  has 
been  frequently  recognized  in  this  country,  that  in  such  an  ac- 
t^ion  the  landlord  cimuot  ht^  c  iltnl  up    •  i:>  ^ive  any  evidence  of 
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his  title,  anterior  to  the  lease;  for  haying  admitted  the  title  of 
the  landlord  by  taking  the  lease,  the  tenant  is  thereby  estopped 
from  controverting  it. 

2.  It  appeared  that  the  lessor  of  the  plaintiff  had  issued  a  writ 
of  habere  facias  possessionem,  upon  a  decree  obtained  by  him  for 
the  land  in  controversy,  against  Elliott's  heirs,  and  that  the 
sheriff  was  about  to  turn  out  the  defendants,  who  held  the  pos- 
session under  Elliott's  claim,  without  having  any  legal  title  when 
they  took  the  lease  from  the  lessor  of  the  plaintiff;  and  the 
court  instructed  the  jury,  that,  if  the  defendants  entered  under 
Elliott's  claim,  not  having  title,  they  were  tenants  at  will  or  at 
sufferance,  and  might  be  turned  out  of  possession  by  the  sheriff, 
by  virtue  of  the  writ,  whether  they  entered  on  the  lands  before 
or  after  the  commencement  of  the  suit;  but  that,  if  the  lease 
had  been  obtained  by  the  lessor  of  the  plaintiff  through  fraud, 
it  was  void.    To  this  instruction  we  can  see  no  solid  objection. 
Certainly,  if  the  defendants  entered  under  Elliott's  claim,  with- 
out title,  they  could  be  no  more  than  tenants  at  the  will  of 
those  having  the  legal  title;  and  in  that  character,  whether  they 
entered  before  or  after  the  bringing  of  the  suit,  the  decree  was 
equally  obligatory  upon  them,  and,  of  course,  they  might  be 
lawfully  evicted,  by  virtue  of   the  habere  facias  possessianem, 
which  issued  upon  the  decree.    And  of  the  latter  part  of  the 
instruction,  if  either  party  had  a  right  to  complain,  it  was  the 
lessor  of  the  plaintiff;  for  there  was  no  evidence  of  fraud  on  his 
part,  unless  it  were  fraud  for  him  to  insist  upon  his  right  to  the 
possession  in  virtue  of  the  decree  and  writ  of  habere  facias  pos^ 
sessionem,  and  this,  surely,  cannot  be  seriously  contended  to 
amount  to  fraud. 

3.  The  only  other  point  which  we  deem  material  to  be 
noticed,  is  the  rejection  by  the  court  of  two  records  of  judg- 
ments for  the  defendants,  in  proceedings  had  by  the  lessor  of 
the  plaintiff  against  them,  for  a  forcible  entry  and  detainer  of 
the  land  in  dispute.    In  the  rejection  of  these  as  evidence,  we 
perceive  no  error.     It  is  very  true  that  a  verdict  and  judgment 
in  one  action  is  evidence  in  another  action  between  the  same 
parties,  and  in  which  the  same  point  is  in  issue;  but  here  the 
same  point  is  not  in  issue  that  was  in  issue  in  the  action  for  the 
forcible  entry  and  detainer.    The  right  to  lands  is  of  various 
degrees,  consisting  of  the  possession,  the  right  of  possession^ 
and  the  right  of  property,  and  the  actions  for  the  recovery  of 
lands  are,  in  like  manner,  of  higher  and  lower  grades;  some  in- 
volving only  the  naked  possession,  some  the  right  of  posses- 
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sion,  and  others  again  inyolving  the  right  of  property;  and  it  is 
an  established  principle  that  a  verdict  and  judgment  in  an 
action  of  a  lower  grade,  is  no  bar  to  one  of  a  higher.  Now,  it 
is  plain,  that  in  a  proceeding  for  a  forcible  entry  and  detainer, 
under  our  act  of  assembly,  it  ia  the  mere  naked  possession  in 
fact,  which  is  put  in  issue,  and,  of  course,  the  judgment  in  such 
case  can  be  no  evidence  in  an  action  of  ejectment,  in  which  the 
light  of  entry  is  the  point  in  issue. 
Judgment  affirmed  with  costs. 


One  who  takes  ponenion  under  a  lease  is  estopped  to  deny  his  laadkcdls 
title:  Rogen  t.  Wailer,  9  Am.  l>ea  758. 


Stanley  v.  Eabl. 

[8  LnxBLL,  S8L] 

TniM  BT  LnoTATioiiB. — ^A  penon  holding  the  adrene  possession  ol  pnpeiiy 
for  a  snffieient  length  of  time,  beoomes  Tested  with  the  title^  and  may 
reoover  the  property  of  the  former  proprietor,  if  he  should  take  possss 
sion  of  it;  and  this  is  trae  whether  the  adTSfse  possession  was  held  m 
this  or  another  state. 

Dbthtuk.    The  opinion  states  the  case. 
Sharp,  for  appellant. 
Hioffgin,  contra. 

By  Oourt,  Boyle,  0.  J.  This  is  an  appeal  taken  by  the  de- 
fendant from  a  judgment  for  the  plaintiff  in  an  action  of  defcinne 
tor  slaves. 

The  questions  of  law  which  we  deem  material  to  be  diseoased^ 
may  be  thus  stated: 

1.  Whether,  where  a  party  has  been  in  adverse  poesession  of 
slaves  for  five  years,  he  beoomes  thereby  vested,  in  virtue  of  the 
statute  of  limitations,  with  such  a  right  as  to  enable  him  to  re- 
cover them  of  the  former  proprietor,  who  may  have  since  ob> 
tained  the  possession  ? 

2.  Whether,  where  the  adverse  possession  has  been  held  in 
another  state,  the  party  can  recover,  without  showing  that  by 
the  laws  of  that  state,  such  possession  would  give  him  a  right 
to  do  so? 

1.  The  first  of  these  questions  was  decided  in  the  affirmative 
by  this  court,  in  the  case  of  Thompson  v.  CaldweU,  8  Lit.  136; 
and  for  that  decision  we  had  the  authority  of  the  unanimouir 
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opinion  of  the  court  of  appeals  of  Yirginia,  in  the  case  of  New- 
berry's adminiiitraiors  t.  Blakely,  3  Hen.  and  Mun.  55,  and  of 
the  supreme  court  of  the  United  States,  in  the  case  of  Brent  v. 
Chapman^  5  Cranch,  358.  Highly  exalted,  however,  as  those 
tribunals  are,  and  justly  respected  as  their  opinions  are  entitled 
to  be,  they  could  not,  we  readily  admit,  justify  the  decision  of 
this  court,  if  it  be  erroneous  in  principle  and  repugnant  to  the 
established  rules  of  law;  and  that  it  is  so,  is  contended  on  the 
part  of  the  appellant  in  this  case;  because,  as  it  is  asserted,  the 
statute  of  limitations  bars  the  remedy  only  and  does  not  affect 
the  right,  aud,  therefore,  it  is  inferred,  that  if  the  former  pro- 
prietor, after  the  lapse  of  five  years,  obtains  the  possession  of 
slaves,  he  will  be  remitted  to  his  right,  and  may  insist  upon  it 
in  defense,  although  he  had  no  remedy  to  recover  them. 

Were  the  premises  of  this  argument  true,  we  should  have  no 
hesitation  in  assenting  to  the  correctness  of  the  conclusion;  but 
we  cannot  admit  the  truth  of  the  premises.  On  the  contrary, 
we  assert  that  the  remedy  cannot  be  taken  away  or  destroyed 
by  the  statute  of  limitations,  without  taking  away  or  destroying 
the  right. 

In  making  this  assertion,  however,  we  must  be  understood  to 
mean  the  legal  right,  as  well  as  the  legal  remedy;  for  it  is  in 
that  sense,  only,  that  these  terms  must  be  used  in  the  argument 
employed  on  the  part  of  the  appellant,  to  avail  him  anything; 
and  understanding  the  terms  in  this  limited  sense,  it  is  perfectly 
clear,  that  where  there  is  no  remedy,  there  is  no  right.  The 
legal  remedy  may,  no  doubt,  be  modified  or  changed  without 
destroying  the  legal  right,  or  even  impairing  it,  where  the  rem* 
edy,  in  its  new  shape,  is  not  impaired;  but  wherever  the  remedy 
is  destroyed  or  impaired,  the  legal  right  must  be  destroyed  or 
impaired.  The  very  idea  of  a  legal  right  is,  that  it  is  one  which 
is  enforced  and  protected  by  the  law;  and  as  this  can  only  be 
done  by  the  remedy,  the  coercive  means,  whatever  they  may  be, 
which  the  law  affords  for  that  purpose,  it  ia  plain  that  no  one 
can  have  a  legal  right  in  that  which  another  may  take  and  ap- 
ply to  his  use,  and  for  doing  so,  the  law  will  afford  no  redress. 
The  legal  right  and  the  legal  remedy  are,  therefore,  correlative, 
correspondent  and  commensurable.  The  former  implies  the 
existence  of  the  latter,  and  the  latter  implies  the  existence  of 
the  former,  and  neither  can  exist  without  the  other.  Hence  it 
is  that  we  are  informed  by  Blackstone,  and  other  elementary 
writers,  "that  wherever  there  is  a  legal  right,  there  is  a  legiJ 
remedy,"  and  **  that  the  want  of  right  and  the  want  of  remedy 
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'  «re  the  same  thing/'  These  propositions  are  not  indeed 
by  those  who  controvert  the  doctrine  we  are  urging;  but, 
strange  as  it  may  appear,  while  they  admit  these  propositions 
to  be  true,  they  at  the  same  time  assert  that  their  converse  ia 
not  BO.    But,  surely,  if  the  remedy  may,  in  any  case,  be  taken 

-  away  or  destroyed,  and  the  legal  right  remain,  there  would 
then  be  a  case  in  which  there  would  be  a  legal  right  without  a 
legal  remedy,  and  it  could  not  be  true,  that  wherever  there  is  a 
legal  right,  there  is  a  legal  remedy.  And  what  notions  of  iden- 
tity must  they  entertain,  who,  at  the  same  time  they  tell  us  that 
**  it  may  be  truly  and  justly  said,  that  the  want  of  right  and  the 
'want  of  remedy  are  the  same  thing,"  affirm,  **  that  the  want  of 
•remedy  and  the  want  of  right  are  not  the  same  thing."     If  the 

^  want  of  right  is  the  same  thing  as  the  want  of  remedy,  it  is  self- 

'^evident  that  the  want  of  remedy  must  be  the  same  thing  as  the 
want  of  right,  and  to  affirm  that  it  is  not,  is  not  less  absurd 
than  to  affirm  that  the  same  thing  may  be,  and  not  be,  at  the 
same  time.  With  such  reasoners  as  these  we  cannot  enter  the 
lists  of  controversy.  They  must  be  left  to  themselves,  and  with 
liord  Coke  we  can  only  say  to  them,  *' Contra  neffoniem  prindpia 
mon  est  disputandum:"  Co.  Lit.  67a. 

But  the  principle  that  the  abrogation  or  destruction  of  the 
remedy  abrogates  or  destroys  the  legal  right,  does  i.vit  exist  in 
theory  only,  but  has  been  practically  asserted  in  England  ever 
since  the  existence  of  the  statute  of  limitations  in  that  country. 
By  that  statute,  an  entry  upon  land  can  only  be  made  within 
twenty  years  after  the  right  accrues,  and,  of  course,  an  action  of 
ejectment,  which  is  founded  upon  the  right  of  entry,  cannot  be 
maintained  for  the  recovery  of  the  possession  after  that  period  has 
elapsed.  Under  that  provision  of  the  statute,  it  was  ruled  in  the 
case  of  Stokes  v.  Berry ^  1  Salk.  421,  "  that  if  A.  has  had  the  pos- 
session of  land  adversely  for  twenty  years,  and  then  B.  gets  pos- 
session, upon  which  A.  is  put  to  his  ejectment,  though  A.  is  plain- 
tiff, yet  the  possession  for  twenty  years  shall  be  a  good  title  in 
him,  as  if  he  had  still  been  in  possession ;  because,  a  possession  for 
twenty  years  is  like  a  descent,  which  tolls  entry,  and  gives  a 
right  of  possession  which  is  sufficient  to  maintain  an  ejectment." 
The  same  point  was  decided  in  the  case  of  Attins  T.^Hord,  1 
Burrow,  119,  and  in  that  case  Lord  Mansfield,  in  delivering  the 
opinion  of  the  court,  emphatically  says:  "  Twenty  years  adverse 
possession  is  a  positive  title  to  the  defendant.  It  is  not  a  bar 
to  the  action  or  remedy  of  the  plaintiff  only,  but  takes  away  his 
right  of  possession."    Again:  It  is  provided  by  the  statute  of 
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limitations  iu  England,  that  a  writ  of  right,  the  highest  remedj 
known  to  the  law  for  the  recovery  of  real  estate,  can  only  be 
brought  upon  the  seising  or  possession  of  the  demandant  or  his 
ancestor,  within  sixty  years,  and,  as  under  the  limitations  for 
bzingiDg  an  action  of  ejectment,  an  adverse  possession  for 
twenty  years,  is  held  not  only  to  bar  the  remedy,  bat  to  take 
away  the  right  of  possession;  so  under  the  limitation  for  bring- 
ing a  writ  of  right,  it  is  held  that  a  possession  of  sixty  years  is 
not  only  a  bar  to  the  action  or  remedy,  but  takes  away  the  right 
of  property,  and  vests  it  in  the  person  thus  seised.  ' '  So  tbat  the 
possession  of  land,"  as  Blackstone  observes,  "  in  fee-simple,-un- 
interruptedly  for  three-score  years,  is  at  present  a  sufficient  title 
against  all  the  world,  and  cannot  be  impeached  by  any  dor- 
mant  claim  whatsoever:"  4  Tuck.  Black.  Com.  196. 

We  may,  therefore,  fairly  conclude,  we  apprehend,  that  the 
statute  of  limitations  is  not  only  a  bar  to  the  remedy,  but  that 
it  takes  away  the  legal  right.  We  are  aware  that  there  are 
cases  in  which  a  natural  or  moral  right,  as  well  as  a  legal  right, 
may  exist,  as  in  the  cases  of  contracts  and  of  personal  chattels, 
which  are  the  products  of  man's  own  creative  industry.  In 
each  cases,  it  is  clear  that  the  statute  of  limitations,  though  ii 
may  bar  the  remedy,  and  thereby  take  away  the  legal  right,  can- 
not affect  the  natural  or  moral  right,  for  the  latter  is  not  like- 
the  former,  the  creature  of  civil  law,  but  exists  by  the  laws  of  nat- 
ure, which  no  human  laws  can  abrogate  or  destroy. 

Hence,  judges  and  jurists  have  not  unfrequently  used  the  ex- 
pression, *'  that  the  statutes  of  limitation  affect  the  remedy,  but 
not  the  right,"  an  expression  which  must  necessarily  be  ambig- 
uous from  the  ambiguity  of  the  term  right;  but  which  ought 
always  to  be  understood  to  be  used  with  reference  to  the  natural 
or  moral  right.  The  natural  or  moral  right,  even  where  the 
legal  right  is  abrogated  or  extinguished,  is  of  high  respect  in 
the  estimation  of  law.  It  is  held  to  be  a  sufficient  consideration 
for  a  promise  to  pay  a  debt  barred  by  the  statute  of  limitations, 
and  although  it  never  can  in  itself,  where  the  legal  right  is  ex- 
tinct, or  does  not  exist,  be  the  ground  of  action,  it  may,  int 
many  cases,  constitute  an  availing  defense,  as  in  the  case  of  con- 
tracts, within  the  statute  of  frauds;  and  we  will  not  say  that  it 
might  not  do  so,  in  a  case  where  the  former  proprietor  has,. 
after  the  lapse  of  five  years,  gained  the  possession  of  a  personal 
thing,  which  is  the  fruit  of  man's  own  creative  industry,  and  i8» 
therefore,  by  the  laws  of  nature,  the  subject  of  property.  But, 
with   respect  to  the  right  of  land,  it  is  acknowledged  to  be 
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founded  in  podtive  law  only,  and,  of  course,  can  only  be  denomi- 
nated a  civil  or  legal  right,  in  contradistinction  to  a  natural  or 
moral  right.  When,  therefore,  the  remedy  is  gone,  when  the 
law  ceases  to  afford  the  means  to  enforce  and  protect  the  right, 
the  right  itself  necessarily  ceases  to  exist.  The  right  to  slayes 
evidently  stands  upon  the  same  foundation. 

No  man  can,  by  the  laws  of  nature,  have  dominion  over  his 
fellow-man,  and  property  in  slaves,  therefore,  can  only  exist 
where  the  necessary  means  is  afforded  by  law  to  enforce  the 
right  of  master,  as  well  against  the  slaves  themselves  as  against 
others.  Thus,  where  a  master  takes  his  slave  from  one  slave-hold- 
ing state  to  another,  his  right  will  remain;  because,  by  the  laws 
of  the  state  to  which  the  slave  is  taken,  a  remedy  is  afforded  to 
enforce  and  protect  the  master's  right,  and  so  if  the  slave 
escapes  into  a  non-slaveholding  state,  the  right  of  the  master 
will  still  remain,  not  because  the  laws  of  such  state  afford  a 
remedy,  but  because  the  constitution  and  laws  of  the  United 
States  give  the  means  of  reclaiming  him;  but,  if  the  master  vol- 
untarily remove  the  slave  to  such  non-slaveholding  state,  or  if 
the  slave  escapes  into  a  foreign  countiy,  which  does  not  tolerate 
slavery,  the  master's  right,  so  long  as  the  slave  remains  there, 
is  gone;  because  he  has  no  remedy  to  enforce  or  protect  it.  It 
results,  then,  that  the  statute  of  limitations,  by  taking  away  the 
remedy,  takes  away  the  right  to  slaves. 

If  it  be  asked  how  the  right  becomes  vested  in  the  person 
who  has  had  the  adverse  possession  of  slaves  for  five  years,  so 
as  to  enable  him  to  recover  them,  we  answer,  because  possession 
is  alone  a  right,  which  the  law  gives  a  remedy  to  enforce  and 
protect  against  all  persons  having  no  right,  and  is,  of  course, 
sufficient  to  authorize  a  recovery  against  the  former  proprietor, 
as  well  as  against  any  other,  the  only  right  which  he  had  being 
abrogated  by  the  statute  of  limitations. 

We  are  bound,  therefore,  to  respond  in  the  affirmative  to  the 
first  question  propounded,  and  the  circuit  court  having  so  de- 
cided, its  decision  is  correct. 

2.  The  second  question  involves  no  difficulty.  It  is  perfectly 
clear  that  the  adverse  possession  of  slaves  being  held  by  a  per- 
son out  this  state,  cannot  prevent  the  statute  of  limitations  from 
running;  for  the  statute  contains  no  saving  of  the  right  to  main- 
tain an  action,  because  the  thing  possessed,  or  the  person  hav- 
ing the  possession,  is  out  of  the  state,  and  it  must,  therefore, 
operate  as  a  bar  to  the  recovery  of  the  slaves,  whether  the  pos- 
session was  held  in  this  or  in  any  other  state,  for,  as  has  been  re* 
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poatedlj  decided  by  this  court,  the  statute  of  limitations  of  this 
state,  and  not  that  of  any  other,  must  be  the  rule,  with  respect 
to  the  time  in  which  an  action  may  be  brought  in  this  country: 
2  !Bibb.  207.  The  circuit  court  having  so  decided  this  question, 
the  decision  is  also  correct. 

iBesides  these  questions,  there  is  one  which  arises  out  of  the 
refusal  of  the  court  to  grant  a  new  trial,  upon  the  eyidence  given 
in  the  cause;  but,  with  respect  to  this,  it  is  sufficient  to  remark, 
ihat  the  evidence  is  of  a  character  which  would  not  justify  the 
interposition  of  this  court  to  award  a  new  trial,  in  opposition  to 
the  opinion  of  the  circuit  court. 

The  judgment  must  be  affirmed,  with  costs. 


SooTT  V.  Coleman. 

[6  LiTZXix.,  849.] 

VbnxiON  ATTAcmaarr. — It  is  a  good  defenae  that  the  amount  faed  for  hm 

been  recovered  of  the  defendants  by  a  foreign  attaohment  in  another 

state. 
Patments  on  JuDOiCENT,  in  proceedings  by  foreign  attachment,  are  valid, 

though  made  before  the  issue  of  execution. 
CoNSTEUCTnvB  Sbryics  or  Paocxas  and  proceedings  in  rem,  are  authorized 

by  the  laws  of  most  of  the  states,  and  judgments  founded  on  such  service 

or  proceedings,  are  valid. 
A  Judgment  Entered  in  Another  State  is  entitled  to  full  faith  and 

credit  here;  but  in  no  case  is  it  to  be  given  any  greater  effect  here  than 

it  has  at  home. 
It  is  Presumed  in  Suffort  of  Judgment  of  ALtroTHEB  State,  that  the 

court  had  jurisdiction,  and  that  the  parties  are  concluded  by  its  adjudi- 
cation. 
Onus  of  Imfeaching  a  judgment  rendered  in  another  state,  is  on  him  who 

seeks  to  resist  it. 
Laws  of  Other  States  must  be  proved  as  facts. 
Attachment  of  the  debt  sued  upon  may  be  pleaded  in  abatement. 
Sight  Kbberyed  to  Give  Special  Matter  in  evidence  can  not  embrace 

matters  which  could  not  be  pleaded  in  bar. 
^kiHEDULB,  Effect  on  General  Transfer. — A  general  transfer  of  all  estate, 

real,  personal  and  mixed,  as  at  large,  and  fully  explained  by  a  schedule 

thereof  annexed,  will  be  confined  to  the  property  enumerated  in  the 

schedule. 
Acknowledgments  of  an  Assignor,  in  relation  to  a  claim  made  before  its 

transfer,  are  evidence  in  an  action  between  the  assignee  and  the  party 

against  whom  the  claim  exists. 

Assumpsit.    The  opinion  states  the  case. 
HcLggin  and  Barry,  for  appellants. 

ijriilpitflint  antl  \VicUiT*\  contra. 
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Bj  Ooari,  Mills,  J.  To  an  action  of  aasumpsit  brought  in 
tbo  name  of  James  Coleman,  the  samving  partner  of  Bobert 
Megowan  A;  Co.,  the  appellants  pleaded  non-assumpsit,  with 
leave  to  give  special  matter  in  evidence.  On  the  trial  the  appel- 
lants gave  in  evidence,  three  records  from  the  courts  of  the 
state  of  Pennsylvania,  in  which  the  demand  due  from  them  to 
Bobert  Megowan  &  Co.,  had  been  nttaelied  by  foreign  attach- 
ments in  that  state,  where  two  of  the  partners  resided,  and  one 
ip.  the  state  of  Pennsylvania,  where  the  remaining  partner  re- 
sided, at  which  latter  house,  the  demands  set  up  by  the  appellee 
were  contracted.  On  the  failure  of  the  house  of  Bobert  Mego wao 
&  Co.,  in  this  state,  these  attachments  had  issued  against  the 
house  of  the  appellants  there,  two  of  them  by  creditors  resident 
there,  and  one  of  them  by  George  Trotter,  one  of  the  firm  of 
the  appellants,  against  the  house  of  himself  and  partners  in 
Philadelphia.  In  one  of  these  records,  there  is  a  final  judgment, 
to  wit,  that  in  which  Trotter  himself  is  plaintiff;  in  another 
there  is  a  judgment  nisi,  and  in  the  third  there  is  no  judgment. 
It  was  admitted  on  the  trial,  that  the  appellants,  at  their  house 
in  Philadelphia,  had  paid  these  judgments  to  the  several  plaint- 
iffs thoreiij,  and  the  question  arose,  whether  the  appellants 
were  entitled  to  a  credit  for  the  amount  so  paid  in  this  action. 
The  court  below  decided,  that  as  there  were  no  executions 
issued  on  said  attachments,  and  the  appellants  had  paid  them 
without  such  executions,  the  payment  could  not  avail  them  as  a 
bar.in  this  action;  where  the  appellants  insisted  that  the  judg- 
ments alone  were  a  sufficient  authority  for  such  payment,  and 
that,  as  the  laws  of  the  state  of  Peunsylvania  were  not  produced 
in  their  absence,  the  judgments  must  be  taken  as  prima  facie 
good  authority,  and  as  valid  until  impeached;  and  these  are  the 
questions  presented  for  our  consideration. 

It  must  be  granted  to  be  a  general  principle  of  common  law» 
that  process  must  be  executed,  or  the  judgment  rendered  must  be 
invalid,  and  that  naming  a  person  and  styling  him  a  party  m 
the  writ  or  pleadings  alone,  without  giving  notice  of  the  pro- 
ceeding,  cannot  bind  or  affect  his  interest.  Thia  rule  is,  how- 
ever, made  subject  to  many  exceptions  by  statutory  or  local 
regulations  in  almost  every  country,  and  perhaps  it  is  necessaij 
for  the  ends  of  justice  and  the  advancement  of  commerce,  that 
such  particular  exceptions  should  exist.  They  generally  authorize 
proceedings  in  rem,  or  by  constructive  service  of  process.  Such 
appears  to  be  the  foreign  attachments  in  England  by  the  custom 
of  London;  such  the  laws  of  several  of  the  American  states,  and 
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Buch  is  our  proceeding  by  domestic  attachment,  in  case  of 
abeeonding  debtors,  and  of  our  proceeding  in  chancery  against 
absent  defendants.  As  the  different  governments  of  America 
may  and  do  institute  such  proceedings,  it  is  competent  for  them- 
to  make  judgments  rendered  therein,  conditionally  binding  only,. 
or  hinding  at  a  certain  state  of  the  proceedings  or  at  a  cei-tain 
til  [3,  or  conclusively  final  or  incontestable. 

The  constitution  of  the  United  States  makes  all  judgments  of 
any  state  evidence,  and  entitled  to  full  faith  and  credit  in  every 
state;  but  it  is  settled  by  this  court,  in  the  case  of  Rogers  v. 
Coleman,  Hard.  413  [3  Am.  Dec.  733],  that  this  clause  did  not 
require  greater  faith  and  credit,  or  a  more  conclusive  effect  to 
be  given  to  judgments  or  decrees  when  tendered  as  evidence  in 
another  state,  than  they  are  entitled  to  in  the  state  where  they 
are  rendered.     To  what  credit  they  are  entitled  at  home,  may,, 
then,  be  often  a  subject  of  inquiry,  when  they  are  offered  abroad^ 
and,  of  course,  the  inquiry  arises,  must  he  who  offers  them» 
prove  that  they  are  binding  where  they  are  rendered,  or  he  who- 
opposes  them  show  that  they  have  but  a  partial  effect  ?    If  the 
former  is  adopted,  it  would  render  the  constitutional  rule  of 
but  little  effect,  for  the  judgment  or  decree  produced  could 
prove  nothing  until  its  force  at  home  was  proved,  as  a  matter 
of  fact  and  law.    We  therefore  conceive  the  general  rule  to  be, 
that  when  the  judgment  or  decree  of  a  sister  state  is  produced 
rendered  by  one  of  its  tribunals,  we  must  presume  that  tribunal 
had  jurisdiction  and  authority,  and  that  the  act  done  in  pursu- 
ance of  that  authority,  does  conclude  and  bind   the   parties 
named  therein;  and  as  to  impeaching  its  full  credit,  the  onus^ 
probandi  lies  on  him  who  resists  it.     That  it  was  competent  for 
the  appellee  to  show  in  this  case  that  these  judgments  were  not 
conclusive,  or  that  they  could  not  bind  until  execution  was  com* 
pleted,  we  have  no  doubt;  but  we  are  also  satisfied  that  it  lay  on. 
him  to  do  so,  by  producing  or  proving  the  law  by  which  thes^ 
proceedings  were  created. 

We  admit  the  authorities  cited  at  bar,  and  that  they  con- 
clusively show  that  payment  in  obedience  to  a  foreign  attach- 
ment in  England  could  not  be  pleaded  in  bar  to  an  action  for 
the  demand  attached,  unless  such  payment  was  made  in  obe- 
dience to  execution  also;  and  the  reason  seems  to  be,  that  after 
the  emanation  of  execution,  the  plaintiff,  before  he  completed 
it,  was  bound  to  give  pledges  to  his  original  debtor  to  pay  him> 
the  money  if  he  should  appear  in  a  certain  time,  and  disprove 
the  debt.     As  this  engagement  was  for  the  benefit  of  the  orig* 
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anal  debtor,  it  is  but  reasonable  to  compel  his  debtor  to  stand 
out  until  such  secarity  is  given,  or  to  deprive  him  of  the  bar. 
Such  appears  to  have  been  the  decision  of  the  supreme  court  of 
New  York,  with  regard  to  an  attachment  in  the  state  of  Mary- 
land: 6  Johns.  101.  Such  also  is  the  doctrine  of  Chancellor 
Kent :  4  Johns.  Ch.  460.  The  supreme  court  of  Pennsylvania,  in 
Myers  v.  Urichf  1  Binn.  25,  has  decided  the  same  way  with  re- 
gard to  one  of  her  own  attachments.  But  we  cannot  see  that 
the  decision  applies  to  the  law  under  which  these  proceedings 
were  had,  and  from  the  reports  and  elementary  writers  of  that 
etate,  it  seems  they  have  more  laws  than  one  on  the  subject  of 
attachments.  If  the  appellee  shall  produce  a  law  which  suits 
these  proceedings,  and  which  shows  that  they  are  not  con- 
clusive without  execution,  we  may  then  be  able  to  fix  a  con- 
struction thereon  which  shall  give  these  judgments  no  more 
weight  than  that  for  which  he  contends,  or  to  adopt  the  decis- 
ion of  the  courts  of  that  state  in  his  favor.  This,  however,  was 
not  done,  and  all  such  laws  are  and  must  be  introduced  into 
our  courts  of  original  jurisdiction  as  facts.  Until  this  is  done, 
that  court  ought  to  have  taken  these  judgments  as  binding,  and 
to  have  followed  the  general  rule  that  a  payment  in  satisfaction 
of  such  judgment  is  good  without  execution,  and  that  it  is 
never  necessary  for  a  person  against  whom  a  judgment  is  ren- 
dered to  wait  for  an  execution,  but  that  it  is  his  duty  to  act  to 
the  contrary.  We,  therefore,  conceive  that  the  judgments  pro- 
duced were  evidence  of  an  authority  to  the  courts  of  Pennsyl- 
vania so  to  proceed,  and  that  in  the  absence  of  the  laws  of 
Pennsylvania,  or  any  evidence  impeaching  their  validity  without 
execution,  the  court  below  erred  in  attaching  to  these  judgments 
no  greater  credence  than  what  it  did. 

We  would,  however,  not  be  understood  as  applying  this  to 
the  exemplification  of  a  record  in  which  there  is  no  judgment. 
There  the  court  has  yet  done  no  act,  or  exercised  no  authority 
deciding  upon  or  concluding  the  rights,  or  showing  that  the 
attaching  creditors  acquired  any  lien  upon  the  debt  on  the  serv- 
ice of  the  attachment,  and,  of  course,  this  reasoning  cannot 
apply.  It  is  true  that  attachments  pending  have  uniformly 
been  held  to  furnish  a  good  plea  in  abatement;  but  the  ap- 
pellants did  not  plead  until  the  hour  of  pleading  in  abatement 
was  over,  and  then  offered  a  plea  to  the  merits;  therefore,  they 
cannot  be  permitted  to  abate  the  action  pro  tanto.  It  is  true 
that  a  right  is  reserved  to  give  special  matter  in  evidence,  but 
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that  cannot  be  construed  as-  including  anything  more  than  what 
might  have  been  specially  pleaded  in  bar. 

There  is  another  point  of  considerable  importance  made  in 
the  progress  of  the  cause.    Evidence  was  given  conducing  to 
show  that  the  appellee,  or  his  trustee,  had  notice  of  the  pend- 
ency of  these  attachments,  and  attempted  to  employ  counsel  to 
defend  them,  and  some  time  afterwards  acknowledged  that  this 
money,  for  which  this  suit  was  now  brought,  was  paid  in  Phila- 
delphia rightfully,  or  language  to  that  effect,  and  reflected  upon 
his  trustee  or  assignees,  hereinafter  named,  for  proceeding  to 
recover  this  demand.    To  ward  off  the  effects  of  these  acknowl- 
edgments,  the  appellee's  counsel  showed  a  deed  of  trust  in 
which  the  appellant  had  conveyed  his  estate  to  William  S.  Dal- 
lam, and  an  assignment  of  this  debt  by  Dallam,  as  trustee  to 
Thomas  H.  Pindell,  who  afterwards  assigned  it  to  Richard  Pin- 
deU,  for  whose  use  this  suit  was  prosecuted.    Afterwards  the 
appellee  himself  assigned  the  same  debt  to  Pindell,  and  con- 
firmed the  assignment  of  Dallam,  his  trustee;  but  this  was  after 
his  acknowledgments  aforesaid. 

The  counsel  for  the  appellants  moved  the  court  to  instruct 
the  jury:  1.  That  th^  deed  of  trust  from  Coleman  and  Megowan 
to  Dallam  was  fraudulent  and  void  as  relates  to  the  creditors  of 
the  former;  and,  2.  That  if  the  jury  believed  that  the  appellants 
paid  the  amount  of  the  demand  in  suit  to  the  creditors  of  the 
appeUee,  and  that  he,  as  surviving  partner  after  the  death  of 
his  partner,  acknowledged  and  approved  the  payment  and  en- 
joyed the  benefit  thereof,  the  law  was  for  the  appellants. 

As  to  the  first  of  these  instructions,  the  court  decided  that 
the  appellants  were  not  in  a  situation  to  ask  it.  The  second, 
the  court  seemed  to  admit  to  be  correct,  if  the  appellee  had  not 
transferred  the  dpmand,  leaving  the  inference  that  the  transfers 
aforesaid  destroyed  the  effect  of  said  acknowledgments. 

We  shall  consider  this  last  instruction  first;  for  there  is  no 
evidence  of  a  transfer  of  the  debt,  except  those  produced  by  the 
appellant,  and  that  made  by  Ooleman  was  after  his  acknowledg- 
ments. If,  then,  the  deed  of  trust  did  not  pass  the  debt  in 
question  to  Dallam,  it  is  clear  that  Dallam  could  transfer  no 
right  to  Pindell;  and  it  is  equally  clear  that  if  the  deed  does 
not  transfer  the  debt,  then  the  appellants  had  no  concern  with 
the  deed,  and  could  not  ask  an  instruction  about  its  fraudulent 
qualities,  and  the  court  decided  the  first  point  right. 

Whether  the  deed  does  or  does  not  transfer  this  debt  de« 
pends  upon  its  terms.     They  are  very  comprehensive,  and  pur- 
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port  to  pass  **  all  the  estate,  real,  personal  and  mixed,  to  'vrhieb 
thej  (the  grantors)  were  entitled,  either   in    law    or  equity, 
within  this  state,  the  state  of  Ohio,  at  New  Orleans,  or  else- 
where, whether  held  jointly,  severally,  or  in  common;"    bat 
these  expressions  immediately  follow  and  limit  its  operatioo : 
**  The  situation,  quantity,  quality,  amount  and  species  of  which 
said  estate  is  more  at  large  and  fully  explained  by  a  schedtile 
thereof  annexed  to  this  indenture,  and  intended  to  be  recorded 
therewith."    To  the  schedule,  then,  we  must  look  for  what  is 
or  is  not  embraced  in  the  deed,  and  we  do  not  conceive  that 
anything  more  is  included  than  what  the  schedule  contains.   In 
the  schedule  this  debt  is  not  embraced,  and,  of  course,  it  was 
not  conveyed  by  the  deed,  and  Dallam  had  no  authority  to 
transfer  the  demand;   nor  could  he  confer  any  title  from  the 
deed,  and  the  first  valid  transfer  is  that  by  Coleman  after  the 
acknowledgments  proved.    It  then  follows  that  the  court  ought 
to  have  given  the  last  instruction  positively,  and  could  not 
have  erred  in  declining  to  give  the  first,  although  the  deed  may 
be  in  law  fraudulent.     It  is  true,  there  is  an  authority  in  the 
deed  to  collect  debts,  and  a  power  to  act  as  attorney  for  the 
grantors;  but  these  debts  are  the  debts  in  .the  schedule,  if  any, 
and  the  power  granted  was  over  the  estate  enumerated  in  the 
same  instrument,  and  no  other. 

We  will  return  and  notice  an  exception  to  one  of  the  attachment 
records,  which  appears  to  have  been  relied  on.  It  was  insisted 
that  Trotter  could  not  be  plaintiff  in  the  attachment  and  also 
defendant.  He  was  not  so  properly  a  defendant  as  garnishee. 
This  may  furnish  grounds  for  an  inference  that  the  attachment 
was  collusive;  but  we  cannot  say  that  the  laws  of  Pennsylvania 
forbid  it,  or  look  into  the  regularity  of  the  judgments  of  that 
state.  Of  course,  it  is  not  necessary  to  inquire  whether  such 
proceedings  by  parties  in  such  an  attitude  can  be  tolerated 
here. 

The  judgment  of  the  court  below  must,  therefore,  be  reversed, 
and  the  verdict  be  set  aside,  and  the  cause  be  remanded  foi 
new  proceedings,  not  inconsistent  with  this  opinion. 


On  the  effect  of  judgments  of  other  states,  see  note  to  BariUi  v.  Kni^fht,  2 
Am.  Dec  42;  also,  Rogers  v.  Coleman,  3  Id.  733:  Robinaon  v.  Ward^  5  Id. 
327;  Bi88ta  v.  Briggs,  6  Id.  88;  Aldrieh  ▼.  Kinney,  10  Id.  151;  FuchU  ▼. 
Fiachl^  12  Id.  251.  On  mode  of  proving  foreign  laws:  Kamy  v.  Clarkmm,  3 
Id.  336;  De  Sobry  v.  De  Laiatre,  Id.  535;  Woodbridge  v.  Auatm,  4  Id.  740; 
BrackeU  v.  Norton,  10  Id.  179;  and  for  a  full  discussion  of  this  subject^  not* 
to  State  V.  TwiUy,  11  Id.  779;  Ilolley  v.  ffaOey,  12  Id.  342 
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Clay  v.  CAPEBXOir. 

[1  T.  B.  MoimoB,  10.] 

/uirriFiGAXioH  B7  OmcEB. — ^An  officer,  sued  for  takiog  property,  nifty  justify 
by  showing  an  execution  against  his  adversary  which  is  regolar  npon  its 
face. 

£bbob  to  the  Madison  circuit.     The  opinion  states  the  case. 

Sharp,  AHomey-generaly  for  the  plaintiffa 

Turner,  for  defendant. 

By  Court,  Botlb,  G.  J.     This  was  an  action  of  repleyin, 
brought  by  Gaperton  against  Glay  and  Eerley,  for  taking  two 
horses.     Clay  pleaded  not  guilty  and  Serley,  by  consent,  had 
leave  to  give  any  special  matter  in  evidence.    On  the  trial,  after 
Caperton  had  proved  the  taking  of  the  horses  by  Kerley,  in 
virtue  of  executions  against  Gaperton's  estate,  issued  at  the  suit 
of  Clay  upon  two  replevin  bonds  taken  on  a  distress  warrant  for 
rent,  from  Mead  and  Gaperton  as  his  security,  and  returned  to 
the  office  of  William  Kerley,  a  justice  of  the  peace,  who  issued 
the  executions  thereon,  Kerley,  the  defendant,  produced  the 
executions  in  evidence,  and  proved  that  he  was  an  acting  con- 
stable, and  in  virtue  of  the  executions  had  seized  the  horses  in 
question. 

The  court,  on  the  motion  of  Kerley,  for  that  purpose,  refused 
to  instruct  the  jury  that  he  was  justified  in  the  seizure  aod  de- 
tention by  virtue  of  the  executions,  and,  on  the  motion  of  Gaper- 
ton, instructed  the  jury  that  the  executions  were  void,  and 
afforded  no  justification  to  the  defendant,  Kerley.  To  these 
opinions  Kerley  excepted;  and  a  verdict  and  judgment  having 
been  entered  against  the  defendants,  they  have  brought  the 
case  to  this  court  by  writ  of  error. 

1.  It  is  obvious  that  the  decision  of  the  circuit  court  cannot 
be  sustained  upon  legal  principles.  The  executions  were  writs 
of  fieri  faciM  in  debt,  for  sums  within  the  jurisdiction  of  a  jus- 
tice of  the  peace,  and  on  their  face  were  in  all  respects  regular. 
In  such  a  case,  the  executions,  though  they  may  be  irregular 
and  void  as  to  the  plaintiff  in  them,  are,  nevertheless,  a  sufficient 
justification  to  the  constable,  or  officer  who  is  bound  to  execute 
them. 

2.  For  there  is  a  clearly  established  distinction  between  the 
plaintiff,  at  whose  suit  an  execution  is  issued,  and  the  officer  to 
whom  it  is  directed  to  be  executed.  The  former  must  show,  if 
sued,  a  judgment  which  authorizes  the  execution;  but  it  is 
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Bufficieni;  for  the  latter  to  show  the  execation,  and,  if  that  hai 
nothing  on  its  face  which  renders  it  irregular  and  Toid,  it  is  to 
him  a  justification:  2  Bac.  Ab.;  title,  Execution,  letter  P. 

The  judgment  rcTersed,  with  costs,  and  the  caose  remanded 
for  a  new  trial  to  be  had,  not  inconsistent  herewith. 


Speed's  Executobs  v.  Haiin. 

(I  T.  B.  MomoB,  16.] 

AmnmioiiT  or  Judokent  may  be  made  in  the  lower  ooort  pwidmg  a  writ  d 

error. 
JunoMSNT  AOAiKsrr  ExBCUTOBS  apon  a  oovenant  of  their  testator  ahoold  be 

entered  de  bonis  Uslatoria  and  not  de  bonis  propriis, 
AjfXNDBO&NTs,  Whxn  Mat  bx  Mad& — ^A  judgment  cannot  be  amimded  for 

error  of  the  court  after  the  lapse  of  the  term;  bat  derioal  anon  in  ita 

entry  may  he  corrected  at  any  time. 
OoBBBcnNO  Clerical  Ebbobs. — An  error  in  entering  a  Judgment  de  bomm 

propriiSf  instead  of  de  bonis  testatoris,  ia  a  clerical  error  which  the  oonit 

may  order  corrected  at  any  time. 
BIeboeb  or  Articles  or  Aorsememt. — Articles  of  agreement  do  not  mecga 

into  a  conveyance  subsequently  executed  in  pursuance  thereol 
A  Ck)YBNANT  contained  in  an  agreement  for  the  conveyance  of  a  tract  of  land, 

to  pay  for  what  it  may  lack  of  a  certain  quantity  is  not  perfonned  by 

conveying  the  land,  describing  it  to  contain  that  quantity,  if  it  do  not^ 

in  fact,  contain  it. 

Ck>yKMAST.  Error  to  the  Meroer  cirouit.  The  opinion  states 
the  case. 

Hoggin,  for  plaintifis. 

CrUienden,  for  defendant. 

By  Court,  Owslet,  J.  On  the  twenty-fifth  of  Fefamaiy, 
1805,  the  testator,  James  Speed,  and  John  Hann,  exchanged 
tracts  of  land,  whereby,  in  consideration  of  a  tract  in  Meroer 
county,  received  from  Hann,  the  testator.  Speed  deliyered  to 
Hanu  a  tract  in  Garrard;  and,  by  an  article  of  agreement, 
signed  and  sealed  by  the  parties,  of  that  date,  and  containing 
the  terms  of  exchange  more  at  large,  the  tract  of  Speed,  in  the 
county  of  Garrard,  is  described  to  contain  two  hundred  and 
seven  acres,  and  by  a  stipulation  contained  in  the  articles  of 
agreement.  Speed,  on  his  part,  covenanted  that  if  the  Garrard 
tract  should  contain  less  than  two  hundred  and  seven  acres,  he 
would  pay  said  Hasn  at  the  rate  of  fifty  shillings  per  acre  for 
the  deficiency. 

After  this,   and  on  the  twenty-second  of  May,  1805,  the 
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testator,  James  Speed,  executed  to  Hann  a  deed  of  conTejancc 
for  the  Qarrard  tract,  therein  describing  it  to  contain  two  hun- 
dred and  nine  acres,  more  or  less,  and  setting  out  the  metes 
and  bounds  at  large;  but  in  this  deed  there  is  no  coTenant  or 
warranty  as  to  the  quantity  of  acres.  Subsequent  to  the  execu* 
fcion  of  this  deed,  Speed  departed  this  life,  and  Hann  brought 
an  action  of  covenant  upon  the  articles  of  agreement  against 
his  executors. 

The  declaration  sets  out  as  much  of  the  covenant  as  is  neces- 
sary for  the  purpose  of  the  action,  and  contains  an  allegation 
averring^  the  Garrard  tract,  which  Speed  gave  in  exchange,  to 
contain  but  one  hundred  and  ninety-three  acres,  instead  of  two 
hundred  and  seven  acres,  the  quantity  stipulated  for  by  Speed 
in  the  articles  of  agreement. 

CoTenants  performed  was  pleaded  by  one  of  the  executors^ 
and,  by  an  agreement  of  the  parties,  he  was  allowed  to  avail 
himself 9  in  defense  of  any  matter  which  might  be  regularly 
pleaded. 

Upon  the  trial,  the  articles  of  agreement  were  read  in  evi- 
dence to  the  jury  by  Hann;  and  after  he  had  proved  the  defi- 
ciency in  the  quantity  of  acres,  as  charged  in  his  declaration, 
the  executor  read  in  evidence  the  deed  of  conveyance,  which 
was  executed,  by  the  testator,  for  the  Oarrard  tract,  and  to 
which  reference  has  been  already  made,  and  moved  the  court 
to  instruct  the  jury  that  if  they  were  satisfied,  from  the  evidence^ 
that  the  deed  of  conveyance  was  for  the  same  land,  in  the  origi- 
nal articles  of  agreement  mentioned,  and  the  plaintiff  (Hann) 
received  said  deed,  that  the  original  contract  was  merged  in 
said  deed  of  conveyance,  and  that  he  could  not  recover  upon 
the  original  contract;  and  also  to  instruct  the  jury  that  the  deed 
from  James  Speed  to  the  testator,  for  two  hundred  and  nine 
acres  of  land,  before  referred  to,  supported  the  plea  of  cove- 
nants performed;  and  moreover  to  instruct  the  jury  that  if  they 
gave  interest,  they  should  not  go  further  back  in  their  calcula* 
tions  than  the  date  of  the  writ;  but  the  motion  was  overruled^ 
and  each  of  the  instructions,  as  asked,  refused  by  the  court. 

A  verdict  was  found  by  the  jury  in  favor  of  Hann,  and  judg- 
ment de  bonia  propriis  entered  against  the  executors.  To  reverse 
that  judgment,  the  executora  have  prosecuted  this  writ  of  error 
with  supersedeas: 

1.  The  judgment  was,  no  doubt,  incorrectiy  entered  against 
the  executors.  The  suit  was  brought  against  them  upon  the 
covenant  ot  their  testator,  and,  in  strict  propriety,  the  judgment 
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ought  to  haTe  been  entered  de  bonis  ietiatorist^  and  not  de  bonia 
propriia.  If,  therefore,  the  judgment  now  stood  as  it  was 
originally  entered,  we  should  have  no  hesitation  in  reversing  it. 

2.  But  the  judgment  does  not  remain  as  it  was  originally 
entered.  Since  the  writ  of  error  was  sued  out  in  this  case, 
Hann  applied  to  the  court  below,  and  obtained  an  order  cor- 
recting the  error,  and  the  judgment  now  stands  corrected  in 
that  court,  against  the  executors  de  bonis  iefdatoris.  So  that 
unless,  as  was  contended  in  argument,  it  was  incompetent  for 
the  court  to  amend  the  judgment,  the  irregularity  in  the  entrT* 
first  made,  must  be  adjudged  unavailing  in  this  court. 

8.  Were  the  irregularity  in  entering  the  first  judgment  admitted 
to  be  an  error,  in  the  judgment  of  the  court,  it  would  follow  as  a 
necessary  consequence,  that  the  court  below  possessed  no  com- 
petent authority  to  make  the  amendment,  for  that  amendment 
was  made  at  a  term  subsequent  to  that  at  which  the  original 
judgment  was  entered;  and  no  principle  is  better  settled,  and 
none  more  amply  supported  by  authority,  than  that  which  for- 
bids courts  amending  or  correcting  errors  in  their  own  judg- 
ments, after  the  lapse  of  the  term  in  which  they  were  rendered. 

4.  But  if,  instead  of  being  an  error  in  the  judgment  of  the 
court,  the  irregularity  in  entering  the  first  judgment  be  a  cleri* 
cal  misprision,  the  principle  is  equally  well  settled,  that  ia 
amendable  by  the  court  of  original  jurisdiction,  though  a  writ 
of  error  be  sued  out  to  the  judgment  in  this  court. 

5.  And  that  the  error,  in  entering  the  judgment,  must  be 
ascribed  to  the  mistake  of  the  clerk,  and  as  such  amendable,  is 
fully  established  by  the  case  of  Stijort  v.  Coffin^  5  Burr.  2730. 
That  was  a  case  in  which  the  judgment  had  been  entered 
against  the  executor  de  bonis  propriis,  and  after  a  writ  of  error 
had  been  brought,  and  in  nullo  est  erratum  pleaded,  and  argu- 
ment, the  judgment  was  amended  by  making  it  de  bonis  iesUi-' 
ioris.  While  delivering  the  opinion  of  the  court.  Lord  Mans- 
field observed  that  "  This  is  not  an  error  in  the  judgment  of 
the  court,  in  point  of  law,  but  a  mere  mistake  of  the  clerk;" 
and  in  support  of  that  opinion  referred  to  a  case  in  2  Levi,  22, 
where  the  same  principle  had  been  adopted.  Having  disposed 
of  the  objections  taken,  to  the  manner  in  which  the  judgment 
wes  entered,  we  shall  notice  the  questions  which  were  made  in 
the  court  below,  on  the  motion  of  the  executor  for  instructions 
to  the  jury. 

6.  That  the  court  was  correct  in  refusing  to  give  the  first 
branch  of  the  instructions  asked,  is  too  obvious  to  require 
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elucidation  by  argument.  The  deed  of  convejance  is  an  iustru* 
ment  of  no  greater  dignity,  in  contemplation  of  law,  than  the 
articles  of  agreement,  which  were  signed,  sealed,  and  delivered 
by  the  parties;  and  it  is  utterly  incompatible  with  the  estab- 
lished doctrine  of  the  law,  to  suppose  that  one  instrument  of 
writing  could  be  merged  in  another  of  the  same  dignity,  or  that 
by  receiving  the  deed  of  conveyance,  which  contains  no  cove- 
nant, or  warranty,  as  to  the  quantity  of  acres,  any  right  of 
action  which  may  have  accrued  to  Hann,  upon  the  stipulation 
for  quantity,  in  the  articles  of  agreement,  could  be  made  to 
grow  out  of  the  deed  of  conveyance. 

7.  Nor  can  we  admit  that  the  court  erred  in  refusing  to  in- 
strict  the  jury  that  the  execution  of  the  deed  of  conveyance  by 
Speed,  was  such  a  compliance  with  the  stipulations  of  the 
articles  of  agreement,  as  to  support  the  plea  of  covenants 
performed.  The  execution  of  that  deed  was,  no  doubt,  a  per- 
formance of  the  stipulation  of  Speed,  contained  in  the  articles 
of  agreement,  to  convey  the  Qarrard  tract;  but  the  quantity  of 
acres  conveyed,  is  proved  to  be  less  than  the  quantity  sold,  and 
it  is  impossible  to  perceive  how  the  execution  of  a  deed  for  a 
less  quantity  can  have  performed  the  covenant  contained  in  the 
article,  to  pay  for  the  deficiency  in  the  quantity. 

8.  And  with  respect  to  the  refusal  of  the  court  to  instruct  the 
court  OS  to  the  calculation  of  interest,  we  have  been  incapable 
of  discerning  the  principle  upon  which  the  counsel  of  executors 
<3an  have  predicated  his  hopes  of  success.  If,  in  point  of  fact, 
the  quantity  of  acres  in  the  Garrard  tract  is  less  than  two  hun- 
dred and  seven,  there  was  such  a  breach  of  the  covenant  of 
Speed,  for  quantity,  as  would  have  authorized  a  recovery  long 
before  the  date  of  the  writ,  and,  of  course,  the  time  of  suing 
out  the  writ  cannot  fix  the  date  to  which  the  juiy  should  have 
been  confined  in  making  their  calculation. 

The  judgment  must,  therefore,  be  affirmed,  with  costs  and 
damages. 

Whin  Mkbokr  taxes  Place. — In  contracts,  whenever  an  obligation  or  a 
liability  of  an  inferior  degree  ia  changed  into  one  of  a  anperior  degree,  as  a 
simple  contract  debt  or  liability  into  a  specialty,  or  an  obligation  into  a  judg- 
ment»  the  former  is  merged  in  the  latter:  Wann  v.  McNuUy,  2  Gilxn.  355; 
^Tfyoermcm  v.  D^endMrffer^  11  Gill.  &  J.  II;  Drake  v.  Mitchell,  3  East,  251. 
**The  general  rule  is  that  by  a  judgment  at  law,  or  a  decree  in  chancery, 
the  contract  or  instrument  upon  which  the  proceeding  is  based,  becomes  en- 
tirely merged  in  the  judgment.  By  the  judgment  of  the  court  it  loses  all  of 
tts  force  and  vitality  and  ceases  to  bind  the  parties  to  its  execution.  Its  force 
and  effect  are  then  expended  and  all  remaining  legal  liability  is  transferred  to 
Am.  Dsc.  Vox*.  XY— 6 


82  Speed's  Executobs  v.  Hann.        [Keo  tacky, 

the  jadgment  or  decree.     Ono^  becoming  merged  in  the  judgment*  no  fortbsr 
action  at  law,  or  toit  in  equity,  can  be  maintained  on  the  inatmmait.     AH 
rights  and  Ixabilitiea  originally  imposed  by,  or  growing  out  of,  the  instmniant 
or  agreement,  terminate  with  the  judgment  of  the  court:*'   IVt^fman  ▼.  Cock- 
rane,  35  IlL  152;  Bunnamaker  v.  Cordray,  54  Id.  303b     "But  merger  take* 
place  only  where  the  debt  is  one  and  the  parties  to  the  securities  are  iden- 
tical:" JoneM  V.  Johnson,  3  Watts.  &  Serg.  276.     And  where  the  higher  ae^ 
curity  ir  not  between  the  same  parties,  nor  for  the  same  amount,  bat  ia 
intended  to  be  merely  a  collateral  security,  tiie  iufcrior  wiU  not  merge  in  the 
higher:  iJuy  \.  Seal,  14  Johns.  404;  Davii  v.  AnahU,  2  Hill,  339.     In  the 
United  States  v.  Lyman,  1  Mason,  482,  Story,  J.,  says:  *'I  admit  the 
that  in  general  a  higher  security,  taken  from  the  debtor  himself, 
the  original  contract.    But  this  proceeds  upon  a  presumption  of  law,  tlia,t  it 
is  taken  in  satisfaction  of  the  original  debt;  for  if  it  appear  otherwise  opoii 
the  face  of  the  security  it  will  not  operate  as  an  extinguishment.     •     •     «     • 
In  case  of  a  higher  security  of  a  third  person  the  law  does  not  presume  thai 
it  was  to  be  taken  in  satisfaction  of  the  debt  as  it  does  when  given  by   tha 
debtor  himself."    A  parol  contract  or  implied  assumpsit  merges  in  a  written 
agreement:  Ferguson  v.  Weatkerford,  4  J.  J.  Marsh.  195.     And  all  the  oral 
negotiations  or  stipulations  between  the  parties,  which  preceded  or  accom- 
panied the  execution  of  an  instrument  in  writing,  are  to  be  regarded  aa 
merged  in  it:  OUer  v.  Qard,  23  Ind.  212;   Vanderharr  v.  Thompson,  19  Mich. 
82.     So  also  an  oral  agreement  by  the  vendor  of  real  estate,  made  before  the 
execution  of  the  deed,  to  procure  for  the  vendee  an  outstanding  title  to  the 
land  conveyed,  is  merged  in  the  covenants  of  the  deed:  CoUman  t.  Harl,  2S 
Ind.  256;  Martin  v.  Hamlin,  18  Mich.  354. 

Judgment  against  One  Joint  Debtor  Merobs  Right  of  Action  AOAxasn 
Another  for  Same  Debt. — A  contrary  doctrine  was  laid  down  by  CL  J. 
Marshall,  in  Sheehy  v.  ManderviUe,  6  Cranch,  253;  and  followed  in  Sneed  t. 
Wiesler,  2  A.  K.  Marsh.  277;  and  Treasurers  v.  Bates,  2  BaUey,  392.     Bat 
the  decision  in  Sheehy  v.  MandervUle,  was  expressly  overruled  in  Maatm  t. 
Eldred,  6  Wall.  231;  and  is  in  direct  conflict  with  a  long  line  of  authoritie» 
in  this  country  and  in  England:  Robertson  v.  Smith,  18  Johns.  469;   IVard  v. 
Johnson,  13  Mass.  148;  King  v.  IJoare,  13  Mees.  &  Wela.  495;  Smithv,  Blacky 
9  Serg.  &  E.  142;  IVann  v.  McNuUy,  2  GUm.  355;  Rooi  v.  DM,  38  Ind.  169^ 
Suydam  v.  Barber,  18  N.  Y.  468;  Olmstead  v.  Webster,  4  K.  Y.  413;   Free- 
man on  Judgments,  sea  232.     In  Mason  v.  Eldred,  6  WalL  231,  the  court 
tay:  "The  general  doctrine  maintained  in  England  and  the  United  Statea 
may  be  briefly  stated:   A  judgment  against  one  upon  a  joint  contract  of 
several  persons  bars  an  action  against  the  others,  though  the  latter 
dormant  partners  of  the  defendant  in  the  original  action,  and  this  fact 
unknown  to  the  plaintiff  when  that  action  was  commenced.    When  the  con- 
tract is  joint,  and  not  joint  and  several,  the  entire  cause  of  action  ia  merged 
in  the  judgment." 

When  Merger  Does  not  Takb  Plage.  ^  A  superior  right  is  never 
merged  in  an  inferior  one:  Myers  y.  Heuritt,  16  Ohio,  453.  Nor  is  one  secur- 
ity merged  in  another  of  equal  degree:  ^adreiM  v.  Smiih,  9  Wend.  63^ 
Weakly  v.  BeU,  9  Watts.  280.  A  vendor's  lien  is  not  merged  in  a  mortgage 
on  the  premises  sold  to  secure  the  payment  of  the  purchase-money:  Ankelei 
T.  Converse,  17  Ohio  St  11;  Neil  v.  Kinney,  11  Id.  58;  Boos  v.  Ewma,  17 
Ohio^  500.  The  right  of  action  on  an  account  is  not  merg«Hl  in  a  note  which» 
by  agreement,  is  only  to  be  a  discharge  of  the  account  when  paid:  Proctor  v. 
Mather,  3  R  Mon.  353.     In  McNaughten  t.  Partridge,  11  Ohio,  223,  it 
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held  "  that  to  give  a  note  or  other  security  for  a  prior  engagement  is  no  die* 
charge  of  the  original  agreement  unless  the  latter  he  paid  or  performed,  or 
unless  it  was  the  nnderatanding  of  the  parties  that  the  latter  should  extin- 
guish the  former.'  So  in  Shaw  y.  Burton,  5  Mo.  478,  it  was  held  that  a 
deed  given  after  a  note,  for  th  «  same  sum,  and  to  he  void  if  the  amount  was 
paid  hy  a  certain  day,  did  not  merge  the  note,  unless  it  was  shown  that  the 
deed  was  made  and  accepted  as  a  satisfaction  of  the  note.  A  wairant  dt 
attorney  to  confess  judgments  upon  a  debt  due  directly  from  the  defendant 
to  the  plaintifif,  does  not  merge  the  original  debt:  Sloo  v.  Lea,  18  Ohio,  279; 
Ncrria  v.  AyUU,  2  Gamp.  328. 

Meboer  of  Estates  in  Bkaltt. — ^Wheneyer  a  greater  and  a  less  estate 
meet  and  coincide  in  the  same  person,  in  the  same  right,  without  any  inter- 
mediate estate,  the  less  estate  is  immediately  merged  in  the  greater:  Fox  ▼. 
Long,  8  Bush.  551;   Allen  ▼.  Anderson,  44  Ind.  325.    Hence,  it  was  held, 
where  a  man  conveyed  his  land  in  fee,  and  took  a  lease  for  life,  and  this  deed 
not  having  been  recorded,  another  deed  was  made  of  the  same  laud,  without 
any  other  consideration  and  without  any  reservation  or  recognition  of  the  lease, 
that  the  latter  deed  merged  the  lease  for  life,  although  the  parties  did  not  se 
intend  it:  Sharp  v.  CarUle,  5  Dana,  489.     This  is  the  strict  rule  of  law,  but 
in  equity  it  is  considerably  modified.     "The  rule  in  equity  is  the  same  as  at 
law,  with  this  modification,  that  at  law  it  is  invariable  and  inflexible.    Li 
equity  it  is  controlled  by  the  expressed  or  implied  intention  of  the  party  im 
whom  the  interest  or  estates  unite:"  James  v.  Morey,  2  Cow.  246,  14  Am. 
Dec  475.    Hence,  the  union  of  the  legal  and  the  equitable  estate  in  the 
same  person  does  not  necessarily  effect  a  merger  of  the  equitable  estate* 
where  the  interest  of  the  parties,  or  the  equitable  rights  of  innocent  third 
personsi,  require  them  to  be  kept  distinct:  Champney  v.  Coope,  32  N.  Y.  543; 
Batcom,  v.  Smith,  34  Id.  320;    Huebaeh  v.  Seh^  81  III.  281;  JBdgerton  v. 
Toimif,  43Id.  484;  Fov>ler  v.  Fay,  62  Id.  375;   MilUpaugh  v.  MeBride,  7 
Fiaige,  509;  Skeel  v.  Spraker,  8  Id.  182;  Purdy  v.  JfunUngUm^  42  K.  T.  831 
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Oo-TxirANOT — CoKVEBSioN. — One  co-tenant  may  maintain  trover  sgainst  aa- 
other  for  the  conversion  of  their  common  property. 

Kov-joiNDEB  OF  Co-TENAiVT. — If  an  actiou  be  brought  by  one  co-tenant 
against  a  stranger,  the  non- joinder  of  the  others  must  be  taken  advantage 
of  by  a  plea  in  abatement  unless  it  appears  on  the  face  of  the  complaint; 
in  which  case  it  may  be  taken  advantage  of  by  demurrer  or  in  arrest  of 
Judgments 

OomrsBSiON,  What  is  not. — ^The  use  of  property  by  a  stranger  in  partner- 
ship with  one  of  the  co-tenants  is  not  a  conversion;  nor  is  such  stranger 
or  his  partner  liable  for  a  conversion  because  the  property  is  levied  upon 
and  sold  under  process  against  them. 

Tbovxb  and  conversion.    Error  to  the  Lawrence  oixomi.   Tha 
opinion  states  the  case. 

Daniel,  for  the  plaintiff. 

Triph'ff  grtiJ  SJiorf,  for  the  defendants. 
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By  Oourty  Botlb,  C.  J.  This  was  an  action  brought  bj  TT. 
and  E.  Layman,  against  Harrison  Bell  and  John  Loder,  for  the 
conversion  of  two  thirds  of  an  auger  for  boring  wells.  The  suit 
was  abated,  as  to  Loder,  by  the  return  of  the  sheriff,  and  BeQ 
pleaded  the  general  issue,  on  the  trial  of  which  it  was  proved 
that  the  plaintiffs  and  Loder  were  the  joint  owners  of  the  auger 
in  question,  and  that  Loder  took  the  auger  to  bore  a  well  in 
partnership  with  Bell;  and,  after  they  had  used  it  for  that  par- 
pose,  the  auger  was  taken  and  sold  in  virtue  of  an  attachment 
for  Loder  and  Bell's  debt.  On  this  eyidence,  BeU  moved  the 
court  to  instruct  the  jury  to  fiud  as  in  a  case  of  nonsoit,  bat 
the  court  overruled  the  motion  and  he  excepted. 

The  jury  having  found  a  verdict  for  the  plaintiffs,  Bell  moved 
the  court  to  arrest  the  judgment,  on  the  ground  that  an  action 
of  trover  and  conversion  would  not  lie  for  the  two  thirds  of  the 
anger;  but  the  court  overruled  the  motion,  and  rendered  judg- 
ment for  the  plaintiffs,  to  which  Bell  prosecutes  this  writ  of 
error. 

1.  We  will  first  consider  the  point  made  on.  the  motion  in 
arrest  of  judgment.  It  is  well  settled,  where  one  of  several 
part  owners  of  a  thing,  whether  they  be  joint  tenants  or  tenants 
in  common,  does  an  act  which  amounts  to  a  conversion;  and,  as 
in  such  an  action,  the  plaintiffs  could  only  recover  the  value  of 
their  shares,  we  can  see  no  rational  ground  of  objection  to  their 
asserting,  in  their  writ  and  declaration,  a  claim  to  so  much  only 
as  they  have  a  right  to  recover. 

2.  It  is  true,  where  tbe  action  is  brought  against  a  stranger, 
all  the  joint  tenants  in  common  ought  to  join;  but,  if  they  do 
not,  the  matter  can  be  taken  advantage  of,  to  defeat  the  re- 
covery, to  the  extent  of  the  plaintiff's  right  only,  by  pleading  it 
in  abatement;  and,  to  the  validity  of  such  a  plea,  it  is  obviously 
essential,  as  one  joint  tenant  or  tenant  in  common  can  maintain 
the  action  against  another,  that  the  plea  should  show  that  some 
person,  not  a  party  to  the  action,  was  a  part  owner  of  the  thing 
with  the  plaintiff. 

8.  If,  indeed,  such  appeared  to  be  the  case  from  the  declara- 
tion itself,  the  defendant  might,  no  doubt,  without  pleading  it, 
take  advantage  of  that  matter  by  demurrer  or  in  arrest  of  judg- 
ment; for  it  can  never  be  necessary  for  the  defendant  to  plead 
that  which  the  plaintiff  himself  has  shown  by  his  own  pleadings. 
But,  in  this  case,  although  the  declaration  shows  that  the 
plaintiffs  are  owners  in  part  only,  of  the  thing  for  which  they 
Bue,  it  does  not  appear  that  the  defendant  is  not  owner  of  the 
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reeidae,  and  therefore  there  is  not  apparent  upon  the  face  of 
the  declaration,  sufficient  to  show  that  the  action  was  improperly 
brought  for  the  two  thirds  of  the  auger  only;  and,  consequently, 
the  circuit  court  was  correct  in  overruling  the  motion  in  arrest 
of  judgment. 

4.  It  remains,  then,  in  the  second  place,  to  inquire  whether 
or  not  the  circuit  court  erred  in  sefusing  to  instruct  the  jury  to 
Bnd  as  in  case  of  a  nonsuit.  To  support  the  action,  two  parts 
were  necessary  to  be  proved:  first,  property  in  the  plaintiffs; 
and,  secondly,  a  conversion  by  the  defendant  Bell.  Property 
in  the  plaintiffs,  to  the  extent  necessaiy  to  maintain  the  action, 
was  indisputably  proved;  so  that  the  only  point  of  controversy, 
is  as  to  the  proof  of  a  conversion  by  Bell.  The  use  of  the  auger 
by  him,  in  partnership  with  Loder,  who  was  a  joint  owner  with 
the  plaintiffs,  cannot,  we  imagine,  be  pretended  to  amount  to  a 
conversion. 

6.  The  only  other  fact  which  the  proof  conduces  to  establish, 
that  can  be  relied  on  as  a  conversion  of  the  auger  by  Bell  is 
that  it  was  taken  and  sold  for  his  and  Loder's  debt;  but  this, 
we  think,  cannot  amount,  upon  legal  principles,  to  a  conversion. 

6.  Had  the  auger  been  taken  and  sold  by  virtue  of  the  at- 
tachment for  the  sole  debt  of  Bell,  there  would  have  been 
some  color  for  supposing  it  to  be  a  conversion  by  him.  Even 
in  that  case,  however,  unless  there  had  been  some  proof  coa-< 
ducing  to  show  his  assent  to  the  seizure  and  sale,  we  should 
have  had  some  hesitation  in  saying  that  it  amounted  to  a  con- 
version. He  would,  doubtlessly,  have  been  liable  for  thb 
amount  to  which  his  own  debt  had  been  thereby  extinguished; 
but  a  different  form  of  action  would  appear  to  have  been  a  more 
appropriate  remedy.  Be  that,  however,  as  it  may,  it  is  not  ma- 
terial now  to  decide;  for  the  auger  was  taken  and  sold,  not  for 
his  sole  debt,  but  for  the  joint  debt  of  him  and  Loder;  and  if 
the  seizure  and  sale  did  not  amount  to  a  conversion  by  the 
latter,  it  is  apparent  that  they  cannot  be  considered  to  amount 
to  a  conversion  by  the  former;  for,  as  the  seizure  and  sale  were 
made  for  the  joint  debt  of  both  of  them,  they  must  have  both 
been  equaUy  in  default;  and  if  both  were  not  guilty  of  a  con- 
version, neither  can  be. 

7.  That  Loder  could  not  thereby  be  charged  with  the  con- 
version of  the  auger,  upon  legal  principles,  is  evident.  Even 
if  he  had  voluntarily  sold  the  property  himself,  in  discharge  of 
the  debt,  he  would  not  have  been  liable  for  a  conversion;  for, 
being  a  joint  owner  with  the  plaintiffs,  nothing  short  of  a  de- 
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-  itroetion  of  the  aager  can  amount  to  a  oonyemon  by  him,  for 
which  he  would  be  liable  in  thie  form  of  action,  and  a  sale  by 
him  could  not  be  deemed  equivalent  to  a  destruction  of  th« 
auger:  8  Selw.  N.  P.  1154, 1166,  and  note  8. 

The  judgment  must  be  reversed,  with  costs,  and  the  caoae 
lemanded  for  a  new  trial  to  be  had,  not  inconsistent  herewith. 


Read  v.  Bank  of  KEivTUGKr. 

[1  T.  B.  Manom,  91.J 

A  Fltomr  it  ettential  to  a  reoovery  on  a  foreign  bill  of  ezdiaoge. 
A  Frotist  Mat  bb  Mads  by  a  private  penon  in  the  prBeence  of  two  wi^ 
MmuM  if  no  notary  can  be  obtained,  and  it  is  no  objection  to  the  proteel 
*%hatthe  person  making  it  is  a  stockholder  in  the  bank  holding  the  hSL 
Tbm  WiTNiaaBfl  to  ths  Pkotbst  need  not  sabscribe  their  names.     If  the 
protest  is  drawn  np  a  few  hoon  after  the  demand,  the  necessity  of  noting 
the  bill  at  the  moment  is  saperseded. 
CbsTS  or  Pbotbst  cannot  be  charged  where  the  protest  is  made  by  a  private 
individoaL 

• 

Debt.  Error  to  the  Washington  drooit.  The  opinion  states 
fteease. 

Sia§ff^  and  Huston,  for  the  plaintiflF. 
CrUienden  and  Wicldiffe,  for  the  defendants. 

By  Oonrt,  Mills,  J.  This  writ  of  error  is  sued  ont  to  re- 
Terse  a  judgment  obtained  by  the  bank  against  the  last  indoraer, 
in  an  action  of  debt,  on  a  negotiable  note  discounted  by  the 
institution. 

A  demurrer  to  the  declaration  was  fil^  and  OTcrmled.  The 
nnly  question  arising  on  the  demurrer  is,  that  it  is  not  stated 
in  the  declaration  that  the  note,  when  it  came  to  maturity,  was 
legally  protested  by  a  notary  public.  It  is  averred  that  the  note 
was  duly  and  legally  protested  by  Raphael  Lancaster,  in  the 
presence  of  Daniel  Thompson  and  Joseph  B.  Lancaster,  there 
being  then  no  notary  public  at  the  time  in  the  place.  It  is, 
therefore,  urged  that  no  recovery  on  such  protest  can  be  had 
agaiost  the  indorser. 

The  proof  corresponded  with  this  allegation,  and  the  same 
question  was  made  on  a  motion  to  instruct  the  jury,  and  also 
by  the  pleadings.  The  answer  to  the  demurrer  will,  of 
course,  dispose  of  the  question  in  all  its  different  forms. 

1.  It  is  true  that  a  protest  is  essential  to  a  recovery  on  a  for- 


Oct.  1824.3      Bead  v.  Bane  of  Eentuokt.  87 

«ign  bill  of  ezchangOy  the  rank  of  ^hich  belongs  to  this  note, 
and  it  is  said  to  enter  into  the  substance  of  this  bill,  according 
to  the  custom  of  merchants. 

2.  No  doubt,  a  notary  pubUo  was  first  introduced  to  furnish 
convenient  evidence  of  the  facts  contained  in  the  protest,  viz., 
of  the  presentment  of  the  bill,  a  demand  of  its  contents,  and 
the  failure  of  payment.     These,  certified  by  the  notary,  were 
allowed  to  supersede  the  necessity  of  other  proof,  and  it  at  last 
became  to  be  the  eyidence  of  the  facts  known  to  the  law,  and  is, 
therefore,  required.    It  is  now  unnecessary  to  inquire  into  the 
merits  of  this  evidence,  whether  it  is  in  fact  and  in  nature  more 
certain  and  infallible  than  proof  of  another  character;  for  the 
law-merchant  has  already  placed  it  on  the  highest  ground.   But 
althoogb   a  protest  is  essential  to  a  recovery  on  such   bill, 
and  a  notary  is  the  proper  officer  to  certify  it,  yet  it  does  not 
follow  that  if  there  is  no  notary,  all  recourse  on  the  bill  must 
be  lost.     It  is  more  agreeable  to  the  analogy  of  our  law  that 
inferior  evidence  in  such  case  should  be  allowed.     This  inferior 
evidence  the  law  has  been  careful  to  select,  and  not  to  trust  to 
every  kind.     Hence  some  substantial  person  must  protest  the 
bill  in  the  presence  of  two  credible  witnesses,  who  can  prove 
the  fact,  the  person  protesting  being  allowed  to  draw  up  and 
certify  the  fact  in  usual  form:  Ohitty  on  [Bills,  Am.  ed.,  280; 
Swift,  281.    This  mode  seems  to  have  been  substantially  pur- 
sued. 

3.  It  is  objected  that  the  person  who  presented  the  bill  was 
a  stockholder  in  the  bank  at  the  time  of  the  protest,  though  not 
at  the  time  of  his  giving  evidence.  We  perceive  no  solid  rea- 
sons for  this  objection.  The  disinterested  persons  who  were 
called  upon  to  attest  the  transaction,  are  designed  by  the  law 
to  be  the  witnesses  to  prove  the  facts,  and  to  them  there  is  no 
objection;  even  if  the  objection  against  the  person  protesting  is 
tenable. 

4.  It  is  further  objected,  that  at  the  moment  the  note  was  pre* 
sented,  it  was  not  noted  instantly,  but  in  a  few  hours  afterwards, 
the  protest  was  drawn  up,  and  notice  sent  to  the  plaintiff  in 
error,  and  some  days  afterwards,  the  two  witnesses  first  called 
npon  attested  the  protest.  On  these  facts,  no  solid  objection 
to  the  protest  can  be  founded.  The  protest  was  drawn  up  so 
Boon  as  the  ordinary  course  of  business  would  permit,  or  at 
least  in  sufficient  time  to  supersede  the  necessity  of  noting  the 
bill  at  the  moment;  and  as  to  the  attestation  of  the  witnesses, 
we  have  found  no  authority  requiring  them  to  attest  the  trans- 
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action  by  subscribing  their  names.  The  protest  states  that  it 
was  done  in  their  presence,  and  their  eyidence  corresponda 
with  the  fact  as  stated. 

6.  The  jury  rendered  their  verdict  for  only  one  cent  in  dam- 
ages, and  the  court  rendered  judgment  for  the  current  interest 
from  the  date  of  the  note,  and  this  is  assigned  for  error.  There- 
is  no  doubt  that  interest  was  recoverable  on  the  demand  by 
law,  and  the  criterion  or  per  centum  is  fixed  and  certain.  It 
has  been  decided  by  this  court,  in  the  case  of  Dichen  v.  Smithy 
1  Lit.  209,  that  a  court  can,  ex  officio^  assess  damages,  and 
lessen  or  set  aside  a  verdict  in  covenant  for  enormous  damages 
where  the  instrument  itself  pointed  out  a  certain  criterion;  and 
it  might  be  plausibly,  if  not  soundly  urged,  that  on  the  same 
principle,  a  court  might  increase  the  damages  where»  as  in  thi» 
oase,  a  certain  criterion  is  given. 

6.  But  without  giving  any  determinate  opinion  on  this  point, 
an  act  of  assembly  on  the  subject  of  interest,  2  Dig.  L.  B.  675, 
has  settled  this  question.  Its  expressions  are:  *'AI1  debts 
founded  on  any  specialty,  bill,  or  note,  in  writing,  ascertaining 
the  demand,  shall  carry  interest  in  the  same  manner  as  debts 
due  on  a  bond  or  bill  with  a  penalty,  under  seal."  It  may  be 
remarked,  that  the  act  does  not  confine  itself  to  writings  stipu* 
lating,  toiidem  verbiSf  the  payment  of  a  debt;  but  includes  debts 
founded  on  a  bill  or  writing,  ascertaining  the  demand.  And, 
although  in  this  instance,  the  undertaking  of  the  defendant  was 
conditional  only,  yet  the  action  is  founded  on  the  writing,  and 
by  it  the  demand  is  ascertained.  The  same  act  proceeds  to  di* 
rect  the  addition  of  interest,  calculated  by  the  clerk.  There  is^ 
then,  no  error  in  the  judgment  of  the  court  below  allowing  in* 
terest. 

7.  But  the  court  below  gave  judgment  for  the  costs  of 
protest,  and  this  is  assigned  for  error.  As  the  action  is  at 
common  law,  and  not  under  the  statute,  and  the  protest  was 
made  by  a  private  individual  who  had  no  right  to  change  fees 
(or  protesting,  it  was  erroneous  to  add  this  in  the  judgment, 
and  to  that  extent  it  must  be  corrected. 

8.  The  judgment  must,  therefore,  be  reversed,  and  the  oause 
be  remanded,  with  directions  to  enter  judgment  in  conformity 
with  this  opinion;  and  each  party  must  bear  their  own  costs  in 
this  court. 
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Cox  V.  Nelson. 

[1  T.  B.  UORBOK.  94.] 

Ah  ExjcouTioN  Ibkeoulakly  Issxtsd  to  another  oounty  ia  roidable  only. 

A  Bale  under  it  is  valid. 
PuBCHASEBS  AT  EzscuTiOK  Sales  are  not  bound  by  the  irregular  acts  of 

the  officer  or  plaintiffs  in  which  they  do  not  participate. 
Thb  Quashing  or  ajx  ExBcunoir  iiregnlarly  issued  does  not  invalidate  a 

sale  previously  made  under  it. 

MonoH.  Error  to  the  Nelson  ciicuit.  The  opinion  states 
the  case. 

Hoggin  and  Huston,  for  the  plaintiff. 
B,  Hardin,  contra. 

By  Coart,  Mills,  J.  This  is  a  notice  and  motion  to  qnasb 
the  sale  of  lands  by  execution,  and  it  was  overraled.  The 
grounds  set  out  in  the  notice  are  numerous,  as  well  as  those 
attempted  in  the  proof;  but  so  far  as  fraud  or  duress  on  the 
part  of  the  purchaser  are  relied  on,  the  proof  failed,  and  we 
deem  it  unnecessary  to  detail  any  of  the  droumstances  or 
grounds,  except  one. 

The  plaintiff  in  the  motion,  who  was  defendant  in  the  execu- 
tion,  resided,  before  and  eyer  since  the  date  of  the  judgment, 
in  Nelson  county,  where  the  judgment  was  rendered,  and  the 
first  execution  issued  thereon  was  directed  to  the  county  of 
Breckinridge,  and  by  virtue  of  this  execution  the  sale  in  ques- 
tion was  made;  and  it  is  contended,  on  the  authority  of  the 
ease  of  liason  v.  Rogers,  etc.,  at  the  last  term  of  this  court, 
that  the  sale  ought  to  have  been  quashed.  We  say  the  sale; 
for  there  is  no  attempt,  on  the  part  of  the  mover,  to  quash  the 
exeoation.  There  was  no  proof  whether  that  the  defendant  in 
the  execution,  now  plaintiff  in  the  motion,  had  or  had  not  re- 
moved his  effects  from  the  county,  and  the  purchaser  of  the 
land  was  no  party,  but  a  stranger  to  the  execution. 

1.  Assuming  the  case  of  Mason  and  Rogers  as  fixing  the  con- 
Btmction  of  the  statute  relative  to  the  transmission  of  an  exe- 
cution beyond  the  territorial  limits  of  a  county,  this  case  pre- 
sents the  inquiry,  whether  executions  sent  to  other  counties  are 
void  or  voidable  only.  If  void,  there  is  no  doubt  this  sale  can 
not  stand;  if  voidable  only,  it  will  not  follow  that  the  sale  is 
bad,  because  the  execution  is  erroneous.  We  view  the  dis- 
tinction taken  in  the  books  between  a  legal  proceeding 
irregular,  and  that  which  is  erroneous  merely,  as  sound,  and 


90  Cox  V.  NxLSON.  [Eentocky, 

one  which,  for  the  peace  of  eociety  and  the  eecuritj  of  ri^ia 
acquired  by  legal  proceedings,  ought  to  be  adhered  to;  for, 
according  to  that  distinction,  any  rights  acquired  by  third  per- 
sons under  a  proceeding  erroneous  merely,  are,  in  general,  to 
be  protected,  notwithstanding  the  proceedings  may  afterwards 
be  reversed  for  error.  Hence,  it  has  been  often  held,  that  after 
a  judgment  was  reversed  for  error  only,  the  party  obtaining  the 
reversal  is  not  entitled  to  restitution  in  kind  of  what  has  been 
taken  and  sold  to  satisfy  the  judgment,  but  only  to  the  money 
made  and  paid  to  bis  adversary.  This  principle,  we  conceive, 
ought  to  apply  to  and  govern  executions  which  are  only  erro- 
neous. The  purchaser  of  an  estate  under  them  ought  not  to  have 
his  title  impeached,  because  of  the  error.  The  only  points  to 
which  he  is  to  look  are,  whether  there  is  a  proper  authority  to 
make  the  sale,  and  a  proper  officer  engaged  in  making  it. 

2.  It  is  also  in  the  general  true,  that  wheresoever  an  officer 
can  justify  under  a  writ,  he  can  pass  a  title  by  a  sale  under  it. 
If,  to  him,  it  is  a  good  authority  to  act,  the  purchaser  Alftimmg 
under  him  will  acquire  a  good  title.  Whether  this  may  be  true, 
to  its  whole  extent,  with  regard  to  the  sale  of  land  hj  fieri /acias^ 
we  need  not  now  determine.  One  thing  is,  however,  clear  on 
this  point,  when  lands  were  made  liable,  they  were  subjected  to 
judgments,  and  hence  it  has  been  held,  that  a  purchaser  claim- 
ing lands  under  execution  must  not  only  produce  an  execution, 
but  a  judgment.  If,  in  any  case,  then,  a  purchaser  could  acquire 
title  to  a  chattel,  by  virtue  of  an  execution,  valid  on  its  face» 
but  issued  without  a  judgment,  or  on  an  invalid  one,  it  is  not 
necessary  for  us  to  say  now,  that  he  could,  by  such  an  execution, 
acquire  a  title  to  lands,  when  the  act  requires  a  judgment,  and 
in  this  case  there  is  a  valid  judgment. 

3.  It  has,  moreover,  been  held  that  the  purchaser  was  not 
bound  by  irregular  acts  in  the  officer  or  plaintiff,  in  which  he 
did  not  participate.  These  principles  have  been  adopted  by  this 
court  in  the  following  cases:  McKinney  v.  ScoUy  1  Bibb.  155; 
Reardon  v.  Searcy,  2  Id.  202;  Coleman  v.  TrauJbe^  Id.  518;  Lavh 
rence  v.  Speedy  Id.  401;  Eaydon  v.  Dunlap,  8  Id.  216.  These 
cases  go  far  in  principle  to  support  the  sale  in  question.  In 
some  of  these  cases,  a  distinction,  which  we  still  approve,  is 
taken  between  those  cases  where  the  statute  has  pronounced 
the  sale  void,  and  those  where  the  directory  part*  of  the  statute 
has  not  been  pursued;  and,  in  the  latter  case,  the  sale,  when 
made  to  a  person  innocent  of  the  deviation  from  the  statute,  is 
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lield  good.     Such  is  the  present  case.    The  statute  has  not  pro* 
nonnced  it  yoid. 

4.  It  is  clear,  that  according  to  the  construction  given  in 
Mason  t.  Bogers^  an  execution  may  go  out  of  the  county,  in 
•cases  where  the  defendant  in  the  execution  has  moved  himself 
or  effects  from  the  county.     What,  then,  is  the  duty  of  the 
officer  to  do,  when  he  receives  such  execution,  coming  from  an- 
other county  ?     He  may  be  bound  to  know  many  facts  in  pais^ 
officially,  within  his  own  bailiwick,  but  in  others  he  is  bound  to 
know  nothing^.    The  execution  may  have  come  from  one  extreme 
of  the  state  to  another.     Is  he  bound  to  retrace  it  to  the  county 
whence   it   came,  and  there   ascertain   where  the    defendant 
resided,  and  whether  he  had  removed  himself  or  his  effects? 
When  he  gfot  there,  the  means  of  ascertaining  these  facts,  in 
pois,  might  not  be  in  his  power;  and  yet,  if  he  does  not  proceed, 
and  these  facts  exist,  he  would  become  liable  to  the  plaintiff. 
The  same  inconveniences  would  be  imposed  on  every  purchaser. 
By  this  means  all  sales  of  property  on  executions  out  of  the 
county  woold  become  so  hazardous,  that  no  fair  price  could  be 
obtained,  and  the  aUowance  granted  to  send  them  out  of  the 
county,  would  be  rendered  of  no  use  to  the  creditor,  or  highly 
injurious  to  the  debtor.     As  an  execution  can  go  beyond  the 
oounty  in  some  cases,  we  conceive  that  the  correct  doctrine  is, 
the  sheriff  and  all  purchasers  have  a  right  to  presume  that  it  is 
legally  sent,  and  to  act  accordingly;  and  that,  if  it  shall  there- 
alter  be  found  that  it  was  sent  improperly,  the  title  sold  under 
it  ought  not  to  be  disturbed. 

5.  On  analogous  principles,  the  sale  of  a  slave  by  an  admin- 
istrator who  has  only  a  limited  and  special  power  to  sell,  has 
been  held  good  as  to  the  purchaser,  notwithstanding  the  sale  was 
wrongfully  made,  and  the  heir  or  distributee  has  been  left  to 
his  remedy  against  the  administrator:  Stamps  v.  Beaty,  Hard. 
337.  So,  in  this  case,  if  an  execution  is  wrongfully  sent,  the 
defendant,  who  is  injured  thereby,  may  have  his  redress  against 
the  plaintiff,  instead  of  taking  it  against  either  the  sheriff  or 
purchaser. 

6.  If  it  is  necessary  to  give  such  redress,  that  the  execution 
should  be  quashed  (a  point  not  now  before  us),  it  will  not  fol- 
low that  the  title  of  the  purchaser  should  fall  with  it. 

Upon  the  whole,  we  conceive  that  for  this  cause  only,  the 
title  of  the  purchaser  in  this  case  ought  not  to  be  shaken,  and 
the  judgment  of  the  court  below  must  be  affurmed,  with  costs. 
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Effect  of  Quashino  Execution  ok  Sale  Made  Under  it. — "Where 
a  purchase  has  heen  made  under  a  writ  by  a  stranger  to  the  action,  courta 
will  not  usually  quash  it,  where  the  purchase  has  been  made  in  good  faith:" 
Freeman  on  Executions,  sec.  80;  Hedges  v.  Mace^  72  HI.  472;  Moore  y.  Neill, 
39  Id.  256;  Mulford  v.  Staizenback,  46  Id.  303;  Uarria  v.  Lester,  80  Id.  307? 
Boles  v.  Johnston,  23  Cal.  226;  Amos  v.  Stockton,  3  J.  J.  Marsh.  639;  Bryan^ 
V.  Berry,  8  Cal.  130;  Stewart  v.  Croes,  6  Gilm.  442;  Day  v.  Oraham,  1  Gilm. 
435;  HUdtcock  v.  Roney,  17  HI.  231;  Ballance  v.  Loomis,  22  Id.  82.  In 
Winchester  v.  Wincliester,  1  Head.  460,  the  court  say:  "Now  we  think  ii 
may  be  laid  down  as  a  general  rule  that  whenever  a  court  of  chancery,  or 
other  court  of  general  jurisdiction,  possesses  jurisdiction  of  the  subject-mat- 
ter of  litigation,  and  has  acquired  jurisdiction  of  the  parties,  that,  as  to 
third  parties  interested  under  its  judgments  and  decrees,  its  proceedings  can 
not  be  held  void  after  a  final  disposition  of  the  cause."  And  in  WJiUman  v. 
Taylor,  60  Mo.  127»  the  court  say:  "  In  the  present  case,  the  rights  of  third 
persons  are  involved,  and  tho  irregularity  cannot  avail  in  this  collateral 
action.  *  *  *  While  the  irregularity  might  be  sufficient  to  quash  the 
execution  issued,  or  a  sale  made  under  it,  if  a  motion  for  that  purpose  had 
been  made  in  time;  yet,  where  the  property  has  got  into  the  hands  of  an 
innocent  purchaser,  under  a  sale  and  sherifiTs  deed,  made  under  such  an  exe- 
cution, the  execution  not  being  absolutely  void,  the  purchaser's  title  cannot 
be  defeated  in  this  collateral  way:"  Waddell  v.  WiUiavM,  50  Mo.  216;  War- 
ren  v.  TwUley,  10  Md.  39;  Park  v.  Darling,  4  Gush.  197.  "A  purchaser  at 
a  sheriff's  sale  has  the  right  to  rely  upon  the  judgment,  levy  and  deed;  theae 
being  valid,  an  innocent  purchaser  cannot  be  affected  by  other  irregularities:" 
Cooley  V.  Wilson,  42  Iowa,  425;  Shaffer  v.  Bolander,  4  G,  Greene,  201;  Frahe§ 
V.  Brown,  2  Blackf.  295;  Armstrong  v.  Jackson,  1  Id.  210.  "It  would  be 
dangerous  to  purchasers,  and  ruinous  to  defendants  in  execution  to  require 
bidders  to  see  that  the  sheriff  had  complied  with  all  his  duties:"  MordecaJk 
V.  Speight,  3  Dev.  L.  428;  Sullivan  v.  Ueamden,  11  Ga.  294.  "  The  general 
principle  to  be  deduced  from  all  the  authorities  is,  that  the  title  of  a  pur- 
chaser, not  himself  in  fault,  cannot  be  impaired  at  law  nor  in  equity,  by 
showing  any  mere  error  or  irregularity  in  the  proceedings.  Errors  and  irre- 
gularities must  be  corrected  by  a  direct  proceeding.  If  not  so  oorrected, 
they  cannot  be  made  available  by  way  of  a  collateral  attack  on  the  purchaser's 
title:"  Freeman  on  Executions,  sec.  339.  But  where  the  court  did  not  ao- 
quire  jurisdiction  of  the  parties,  because  no  legal  service  of  summons  waa 
made  upon  them,  the  sheriff's  deed  was  held  to  be  aboolately  void:  ffewiU  r. 
WeatheHfy,  57  Mo.  276. 


Hanooge's  Heibs  v.  Hancock. 

[1  T.  B.  MoiOMS,  121.] 

OoHTRACT  TO  CoiTVST. — One  who  has  contracted  to  convey  lands  will  not  be 
compelled  to  convey  a  part  to  the  grantee  of  his  obligee,  but  sndh 
grantee  is  entitled  to  a  decree  compelling  a  conveyance  of  the  whole  to 
his  grantor,  as  provided  in  the  original  contract. 

BuBYST,  WHEN  ORDERED. — If  it  appear  that  oomplainant  is  entitlea  to  a 
conveyance  of  land,  but  its  quantity  and  location  are  nnoertain.  a  tozw 
Tey  should  be  ordered. 
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Bill  in  chancery.  Error  to  the  Franklin  circuit.  The  opin- 
ion states  the  case. 

Monroe,  for  the  plaintiffs. 

Sharp,  for  the  defendant. 

Bj  Court,  Mills,  J.  This  bill  is  brought  for  the  conyejance 
of  a  small  piece  of  land,  for  which  James  Hancock  gave  his 
bond  to  the  complainant,  being  part  of  one  hundred  acres  for 
which  Gore,  who  held  the  legal  estate,  gave  his  bond  to  said 
James  Hancock.  Gore  also  gave  his  bond  for  one  hundred 
acres  to  the  complainant,  and  the  bond  of  James  Hancock  to 
the  complainant  is  for  that  part  of  James  Hancock's  land 
which  lies  between  the  lines  of  the  complainant  and  Steele's 
branch,  which  quantity  is  declared,  by  the  bond  on  which  the 
bill  is  filed,  to  be  uncertain  and  unknown. 

The  heirs  of  Gore  answer,  stating  that  their  ancestor  had 
tendered  a  conyeyance  in  his  life-time  to  James  Hancock,  and 
that  since  his  death  and  since  the  filing  of  this  bill,  and  before 
the  service  of  process,  they  haye  conveyed  to  James  Hancock, 
and  taken  in  the  bond  of  their  ancestor,  which  is  filed  in 
another  suit  in  the  same  court,  but  does  not  appear  in  this. 

Witnesses  prove  that  they  know  the  objects  called  for  in  the 
bond  from  Gore  to  James  Hancock;  but  there  is  no  survey  in 
the  causp  exhibiting  these  objects,  and  the  court  certifies  that 
the  survey  filed  was  rejected,  and  it  composes  no  part  of  the 
record,  and  it  is  accordingly  not  copied  in  the  record  before 
OS,  yet  the  decree  is  by  metes  and  bounds.  Whether  these 
metes  and  bounds  compose  any  part  of  the  land  sold  by  Gore 
to  either  the  complainant  or  James  Hancock,  or  whether  they 
contain  a  part  of  the  land  conveyed  to  James  Hancock  by  the 
heirs  of  Gore,  or  any  part  of  the  land  for  which  the  legal  title 
is  in  Gore's  heirs,  is  wholly  uncertain,  and  as  far  as  we  can 
ascertain  the  bounds  of  the  decree,  they  are  arbitrarily  fixed  by 
the  chancellor,  we  know  not  where,  and  although  the  chancel- 
lor states  the  quantity  of  land  in  the  decree,  there  is  not  the 
least  proof  of  that  quantity  in  the  record. 

1.  The  decree  is  not  only  against  James  Hancock,  who  gave 
his  bond  to  convey  to  the  complainant,  but  also  against  the 
heirs  of  Gore,  who  have  already  conveyed  to  James  Hancock. 
It  is  clear  that  if  the  heirs  of  Gore  have  conveyed  to  James 
Hancock  the  land  which  they  were  bound  to  convey  by  tiieir 
ancestor's  bond,  they  have  nothing  to  do  with  this  controversy 
If,  on  the  contraxy,  as  the  bill  seems  to  insinuate,  the  heirs  Ok 
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Qore  and  James  HaDocck  have,  bj  the  oonTejance  to  the  latter, 
changed  the  position  of  the  land,  and  left-  oat  land  which  the 
bond  to  James  Hancock  covered,  and  idso  corered  by  the  bond 
of  James  Hancock  to  the  complainant,  it  was  competent  for  the 
chancellor  to  set  the  matter  right  and  to  fix  the  land  to  its  an* 
cient  position,  and  then  if  Gk>re'8  heirs  had  not  already  eon- 
▼eyed  it  to  James  Hancock,  to  compel  them  to  do  so,  and  he  to 
convey  to  the  complainant;  and  this  is  the  coarse  that  the  <^an- 
oellor  ought  to  have  pursued. 

2.  It  is  a  case  where  the  complainant  has  made  ont  a  title  to 
Bome  relief  against  James  Hancock,  and  eventnal  relief  againal 
G-ore's  heirs,  if  it  should  be  found  that  they,  by  combination 
with  said  James,  have  changed  the  position  of  the  land,  and  yet 
hold  the  legal  estate  on  the  ground  as  formerly  described.    Bat 
the  extent  aad  position  of  that  relief  cannot  be  ascertained  from 
the  proof,  and  the  defect  of  proof  is  of  that  nature  as  not  to 
warrant  a  dismission  of  the  bill,  but  might  have  been  supplied  by 
a  surveyor  or  commissioner,  as  decided  by  this  court  in  the  case 
of  Farmer  v.  Samuel,  4  Litt.  187  [14  Am.  Dec.  106].     The  posi- 
tion of  the  two  bonds  executed  by  Oore  to  Hancock  ought  to 
be  thus  ascertained,  and  that  would  give  the  land  included  in 
the  bond  of  James  Hancock  to  the  complainant,  and  would, 
also,  discover  whether  the  deed  of  Gore's  heirs  to  James  Han- 
cock embraces  the  ground  included  in  Gore's  bond  to  him. 

3.  There  is,  also,  another  objection  to  the  decree.  There  was 
a  balance  due  from  the  complainant  to  James  Hancock,  which 
depends  in  amount  upon  the  quantity  of  land,  and  the  court 
below  having  fixed  the  quantity  without  a  survey  and  without 
proof,  directed  the  money  to  be  tendered  and  the  conveyance 
made  in  pais,  when  these  matters  ought  to  be  settled  on  reoord, 
under  the  eye  of  the  coort,  as  was  held  in  the  case  before  cited, 
and  other  cases. 

The  decree  must,  therefore,  be  reversed,  with  costs,  and  the 
cause  be  remanded,  with  directions  there  to  entertain  sach  pro- 
ceedings, and  render  such  decree  as  may  not  be  inoonristent 
with  this  opinion. 
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Blue  v.  Ejbby. 

(I  T.  B.  MOHBOX,  190.] 

jMFEACBixa  A  WiTNxaa. — To  impeach  a  witness,  it  is  proper  to  inquire  what 

ia  his  general  character,  as  well  as  to  inquire  whether  he  is  entitled  U> 

credit  upon  oath. 
Kxw  Trzai.  will  not  he  granted  for  error  in  instrootions,  nor  on  the  ground 

of  snxprise,  unless  the  evidence  is  before  the  appellate  court  to  enable  it 

to  determine  whether  any  error  has  been  committed. 

Tbotkb  and  conversion.    Appeal  from  the  Union  drouit.   The 
opinion  states  the  case. 

CriUenden,  for  appeUani. 

Bibhj  for  appellee. 

By  Court,  Mills,  J.    The  appellee  declared  in  trover  against 
the  appellants,  in  two  counts,  for  the  conversion  of  three  stills, 
and  the  necessary  apparatus  for  distilling.     On  the  trial  of  the 
issue  of  not  guilty,  the  appellee  had  introduced  a  witness  who 
deposed  in  his  favor,  and  to  impeach  him,  the  appellant  intro* 
duced  another  witness,  and  asked  him,  what  was  the  genera) 
character  of  the  appellee's  witness.     The  court  refused  to  per- 
mit the  question  to  be  answered,  being  of  opinion  that  the  only 
proper  question  was,  whether,  from  his  knowledge  of  the  genera) 
character  of  the  witness,  did  he  believe  him  entitled  to  credit, 
when  on  oath.    The  jury  found  and  judgment  was  rendered  for 
the  appellee,  and  to  reverse  it,  this  appeal  is  prosecuted.    It  is 
true  in  the  case  of  Mobley  v.  Hamit^  1  Marsh.  591,  an  opinion 
was  intimated  which  would  warrant  the  decision  of  the  court 
below  on  impeaching  the  appellee's  witness;  but  this  court,  on 
reoousideriug  that  question,  in  the  case  of  Hume  v.  SaoU,  3  Marsh. 
260,  has  since  come  to  a  different  conclusion;  and  upon  a  review 
of  the  latter  case,  we  still  approve  it  as  tenable,  and  accordingly^ 
the  judgment  of  the  court  below  cannot  stand. 

There  were  divers  instructions  moved  for,  and  some  given  to 
the  jury,  and  some  refused,  by  the  court  below.  They  involve 
questions  which  may  again  arise  in  another  trial  of  this  cause, 
yet  we  can  not  notice  them.  The  counsel  for  the  appellant 
must  have  supposed,  that  this  court  could  notice  the  impro- 
priety of  instructigns  without  seeing  the  evidence  on  which  they 
were  intended  to  bear,  and  accordingly  has  not  stated  the  evi- 
dence. Whether  the  instructions  were  improperly  given,  we 
can  not  decide,  and  are  bound  to  presume  that  the  court  below 
did  right  in  every  instance,  under  the  state  of  evidence  before  it 
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A  new  trial  was  moved  for,  relying  on  the  grounds  thai  ihe 
Terdict  was  contrary  to  the  law  and  evidence,  and  ako,  on  the 
ground  of  surprise,  yerified  by  the  affidavit  of  the  appeUant, 
and  also  another  individual.  The  surprise  consists  in  a  witness 
of  the  appellee  deposing  different  from  what  the  appellant  knew 
to  be  true,  and  from  the  way  in  which  he  knew  that  the  witness 
acquired  a  knowledge  of  the  facts,  and  it  was  too  late,  after  the 
trial  had  progressed  thus  far,  to  obtain  witnesses  to  impeach 
this  witness.  In  this  exception,  likewise,  the  eyidence  is  not 
detailed. 

It  may  well  be  doubted,  whether  under  any  circumstances  of 
this  nature,  this  court  ought  to  interpose  and  grant  a  new  trials 
which  had  been  refused  by  the  court  below,  unless  the  whole 
history  of  the  trial  was  brought  before  this  court,  although  the 
affidavits  in  support  of  the  surprise,  might  appear  on  their  face, 
€ully  adequate  to  support  the  application. 

We  are  aware  that  such  affidayits  may  be  repelled  by  other 
evidence;  and  although  they  may,  in  themselyes,  seem  to  prove 
it,  yet  when  applied  to  and  compared  with  the  evidence  which 
had  been  given  on  the  trial,  there  would  appear  to  be  no  sur- 
prise. For  instance,  this  witness,  who  had  occasioned  the  sup- 
posed surprise,  might  have  been  so  flatly  contradicted  dozing 
the  trial,  by  other  evidence,  as  to  have  destroyed  his  testi- 
mony, or  the  facts  might  have  been  condusiyely  preyed  by 
other  evidence,  or  his  testimony  might  have  been  so  irrele- 
vant, that  impeaching  of  him  could  haye  made  no  diffiarence, 
and,  therefore,  the  court  below  may,  yery  properly,  have  dis- 
regarded the  affidavits  tending  to  prove  surprise,  and  we  ought 
to  suppose  that  it  did  so,  and  ought  not  to  overturn  the  yerdict 
on  this  account,  unless  the  whole  circumstances  were  before  us, 
in  as  complete  a  manner  as  could  be  exhibited  on  paper. 

For  these  reasons,  we  deem  it  improper  to  express  any  opin- 
ion on  these  last  points;  but  for  the  first,  the  judgment  must  be 
feversed,  the  verdict  be  set  aside,  with  costs,  and  the  cause 
be  remanded  for  new  proceedings,  not  inconsistent  with  this 
opinion. 

Imfxachment  or  Witnesses— When  and  How  ▲  Pabtt  mat  Ixpkach 
BIS  OWN  Witness.  — It  is  a  general  role  of  the  common  law  that  a  party  whc 
«all8  a  witness  is  not  allowed  to  discredit  him  afterwards  by  proof  of  hii 
general  bad  character.  "  For  that  would  be  to  enable  him  to  destroy  the  wit- 
ness if  he  spoke  against  him,  and  make  him  a  good  witness  if  he  spoke  for 
him,  with  the  means  in  his  hands  of  destroying  his  credit  if  he  spoke  against 
him:"  Buller*8  N.  P.  297.  "By  calling  a  witness  a  party  represents  him  to 
the  court  as  worthy  of  credit,  or  at  least  not  so  infamous  as  to  be  wholly 
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unworthy  of  it:**  Best's  Ev.,  sec.  645;  Wharton  on  Ev.,  sec.  549.  "If  a 
party  pats  upon  the  stand  a  witness  who  is  for  any  reason  assailable,  that 
party  asserts  or  admits  the  credibility  of  that  witness:'*  Pollock  ▼.  Pollock, 
71  N.  T.  137;  Varick  y.  Jackaon^  2  Wend.  166;  Thompson  v.  Blanehard,  4 
N.  Y.  303b  **  Whatever  differences  of  opinion  have  existed  elsewhere,  I  un- 
derstand the  rule  in  this  state  to  be  settled  that  a  party  may  not  impeach, 
either  by  general  evidence,  or  by  proof  of  contradictory  statements  out  of 
court,  a  witness  whom  he  has  presented  to  the  court  as  worthy  of  credit* 
He  may  contradict  him  as  to  a  fact  material  in  the  cause,  although  the  effect 
of  that  proof  may  be  to  discredit  him;  but  he  cannot  adduce  such  a  contra- 
diction when  it  is  only  material  as  it  bears  upon  his  credibility:"  CouUer  v. 
American  Merchant^  Union  Ex.  Co,,  56  N.  Y.  585;  Commonwealth  v.  Stark' 
wtatker,  10  Cash.  59;  Adams  v.  Wheeler,  97  Mass.  67;  Latorence  v.  Barker, 
5  Wend.  305;  People  v.  Saford,  5  Denio,  112;  Qmnn  v.  The  State^  14  Ind. 
589;  Chamberlain  v.  Sands,  27  Me.  458;  CommonweaWi  v.  Walsh,  4  Gray, 
535;  Brewer  v.  Porch,  17  N.  J.  L.  377;  Stearns  v.  The  Merchant^  Bank,  53 
Pa.  St  490;  Bockwood  v.  PoundsUme,  38  IlL  199;  People  v.  Jacobs,  49  CaL 
384;  Craig  v.  Grant,  6  Mich.  447;  Boundtree  v.  Tibbs,  4  Hayw.  108;  Me^ 
Darnel  v.  The  State,  53  Qa.  253;  Griffin  v.  Wall,  32  Ala.  149;  Fairly  v. 
Fairljf,  38  Miss.  280;  Toung  v.  Wood,  11  B.  Mon.  123;  1  GreenL  on  Ev., 
•ec.  442. 

But,  although  a  party  may  not  impeach  his  own  witness  directly,  he  may 
show  collaterally  that  the  statements  made  by  him  are  not  in  fact  true,  and 
thus  incidentally  discredit  him.    "A  party  calling  a  witness  is  not  precluded 
from  proving  the  truth  of  any  particular  fact  by  any  other  competent  evi- 
dence^ in  direct  contradiction  to  what  such  witness  may  have  testified;  and 
this  not  only  where  it  appears  that  the  witness  was  innocently  mistaken,  but 
even  where  the  evidence  may  collaterally  have  the  effect  of  showing  that  he 
was  generally  unworthy  of  beliefl    This  is  one  of  the  exceptions  to  the  gen- 
eral rule  that  a  party  cannot  impeach  his  own  witness:"  Nonoood  v.  Kenjield, 
30  CaL  394;  Fairly  v.  Fairly,  38  Miss.  280;  Jackson  v.  Leek,  12  Wend.  105. 
"  In  this  country,  while  a  party  cannot  ordinarily  discredit  his  own  wit- 
nesses, hia  right  to  prove  a  case  inconsistent  with  that  stated  by  such  wit- 
ness is  unquestioned,  even  though  this  discredit  the  witness  incidentally:'* 
Wharton  on  Ev.,  sec.  549;  Stockton  v.  Demuth,  7  Watts.  39;   Woi/e  v.  Hath 
ver,  1  Gill,  84;  Thorn  v.  Moore,  21  Iowa,  285;  Smith  v.  E/ianert,  43  Wis.  181; 
Warren  v.  Gabriel,  51  Ala.  235;  Brotm  v.  Wood,  19  Mo.  475;   Broum  v. 
BeUows,  4  Pick.  179;  McArthur  v.  Sears,  21  Wend.  190.     "If  his  witness 
testifies  in  respect  to  a  particular  fact,  contrary  to  what  he  believes  to  be 
true,  he  may  prove  the  fact  to  be  otherwise  by  other  competent  testimony, 
however  much  the  particular  contradiction  may  tend  to  discredit  the  witness 
generally:"  Olmsteati  v.  Winsted  Bank,  32  Conn.  278.     <*  There  is  nothing  in 
any  known  rule  of  evidence  to  prevent  a  party  from  contradicting  his  own 
vitnesses,  and  it  would  be  a  very  dangerous  thing  to  introduce  such  a  rule. 
Every  one  would  then  be  at  the  mercy  of  his  own  witnesses,  and  if  the  first 
witness  sworn  should  swear  against  him  he  would  lose  the  testimony  of  all 
the  rest.     This  would  be  a  perversion  of  justice:"  SneU  v.  Gregory,  37  Mich. 

But  whether  or  not»  under  the  common  law,  it  was  competent  for  a  party 
to  show  that  his  own  witness  had  made  statements  out  of  court  inconsistent 
with  the  evidence  which  he  had  given  in  it  is  a  point  unsettled,  with  the 
weight  of  authority,  however,  both  in  this  country  and  in  England,  in  the 
negative:  Best  on  Ev.,  Morgan's  ed.,  par.  645;  CouUer  v.  American  Mer-  * 
Am.  I>Ea  Tox..  XV— 7 
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chants  Unkm  Ex,  Co,,  56  N.  Y.  585.  "He  certainly  cannot  be  allowed  to 
prove  by  other  witnesses  inconsistent  statements  previously  made  by  th« 
witness  in  question,  which  would  not  be  admissible  as  independent  evidence, 
and  which,  therefore,  can  have  no  effect  but  to  impair  the  credit  of  the  wit- 
ness with  the  jury:"  Adams  v.  Wheeler,  97  Mass.  67;  SmUIi  v.  Priee^  8 
Watts.  447;  Ilegina  v.  Ball,  8  Carr.  &  Payne,  745. 

But  it  has  been  held,  even  at  common  law,  that  an  adverse  witness  wha 
tells  a  story  contradicting  what  he  had  previously  stated,  may,  on  the  party 
calling  him  being  thus  surprised,  be  examined  as  to  such  previous  statements. 
In  the  State  y.  Benner,  64  Me.  267,  Appleton,  0.  J.,  says:  '*It  is  a  rule  of  tho 
common  law,  that  the  testimony  of  a  witness  may  be  contradicted  by  differ- 
ent and  var3ring  statements,  made  at  other  and  different  times,  either  under 
oath  or  not:'*  State  v.  Lull,  37  Me.  246;  CommontoeaUh  v.  Mead,  12  Gray, 
167.  In  the  latter  case  the  court  say:  "  The  only  other  question  arising  i& 
the  case  is,  whether  the  testimony  of  grand  jurors  is  admissible  to  prove  that 
one  of  the  witnesses  in  behalf  of  the  prosecution  testified  differently  on  his 
examination  before  them  from  the  testimony  given  by  him  before  the  jury  of 
trials.  As  to  the  competency  of  such  evidence  the  authorities  are  not  uni- 
form. The  weight  of  them  is  in  favor  of  its  admissibility.  On  principle  it 
seems  to  us  to  be  competent..*'  And  Tilghman,  0.  J.,  says  in  the  case  of  Cow- 
den  V.  Reynolds,  12  Serg.  &  K  281:  '*Aud  hard  indeed  would  be  the  case  of 
one  who  calls  a  witness,  expecting  that  he  would  swear  the  truth,  if,  upon 
finding  himself  deceived,  he  may  not  show  that  the  witness  had  told  a  dif- 
ferent story  at  another  time:*'  Bank  ofNortJiem  Liberties  y.  Davis,  6  Watts. 
k  S.  285;  Champ  v.  Commonwealth,  2  Met.  (Ky.)  24;  Hemingway  v.  Oarth^ 
51  Ala.  580;  Campbell  v.  The  State,  23  Id.  44;  Bex  v.  Oldroyd,  Bus.  &  By. 
88;  Melhiushy,  Collier,  15  Q.  B.  578.  In  this  last  case  Erie,  J.,  says:  "The 
point  is  one  upon  which  judges  have  differed,  and  opinions  may  vary  to  the 
end  of  time."  In  the  case  of  The  People  v.  Jacobs,  49  GaL  384,  Wallace  (X 
J.,  says:  ''There  is,  undoubtedly,  some  confusion  in  the  adjudged  casM 
upon  this  and  kindred  questions  concerning  the  limit  to  which  a  party  may 
go  in  contradicting  the  evidence  of  his  own  witness,  who  unexpectedly  tes- 
tifies against  him.  The  rule  most  consonant  to  reason,  I  think,  is  that  given 
in  Greenleaf,  vol.  1,  sec.  444  a;  Bedfield's  ed.  *  *  *  *You  may  ciosa- 
examine  your  own  witness  if  he  testify  contrary  to  what  you  had  a  right  to 
expect,  as  to  what  he  had  stated  in  regard  to  the  matter  on  former  oocaaionsi 
either  in  court  or  otherwise,  and  thus  refresh  the  memory  of  the  witneaa, 
and  give  him  full  opportunity  to  set  the  matter  right  if  he  will;  and,  at  all 
events,  to  set  yourself  right  before  the  jury.  But  you  cannot  do  this  for  the 
mere  purpose  of  discrediting  the  witness;  nor  can  yon  be  allowed  to  proTS 
the  contradictory  statements  of  the  witness  upon  other  ocoasions,  but  must 
be  restricted  to  proving  the  facts  otherwise  by  other  evidence.' " 

While  the  common  law  on  this  point  was  in  this  unsettled  condition,  the 
law  in  England  was  settled  by  the  passage  of  the  act  17  and  18,  Vict.  c.  125^ 
sec.  22,  which  enacts  that,  "a  party  producing  a  witness  shall  not  be  allowed 
to  impeach  lus  credit  by  general  evidence  of  bad  character,  but  he  may,  in 
case  the  witness  shall,  in  the  opinion  of  the  judge,  prove  adverse,  contradict 
him  by  other  evidence,  or,  by  leave  of  the  judge,  prove  that  he  has  made  at 
other  times  a  statement  inconsistent  with  his  present  testimony;  but,  before 
such  last-mentioned  proof  can  be  given,  the  circumstance  of  the  supposed 
statement,  sufScient  to  designate  the  particular  occasion,  must  be  mentioned 
to  the  witness,  and  he  must  be  asked  whether  or  not  he  has  made  such  state* 
ment."    This  statute,  which  has  since  been  extended  to  all  courts  in  England 
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and  Ireland,  was  borrot^ed  in  great  part  from  the  Now  York  Code  of  Civil 
Procedure,  sees.  1845  and  1848.  These  sections  have  been  incorporated,  ver- 
batim,  into  the  California  Code  of  Civil  Procedure,  sees.  2049  and  2052.  In 
MasBachuaetts,  the  English  statute  has  been  adopted  almost  verbatim,  leaving 
out,  however,  the  words,  "  in  case  the  witness  shall,  in  the  opinion  of  the 
judge,  prove  adverse, "and  ** by  leave  of  the  judge:"  SeeByersony,  Abinjton, 
102  Mass.  526.  Provisions  substantially  the -same  as  those  of  the  New  York 
Code  and  the  English  statute,  above  referred  to,  have  been  enacted  in  sev 
eral  of  the  states,  as  in  Kentucky,  Georgia  and  Indiana.  In  Massachusetts^ 
niioe  the  passage  of  the  act  above  referred  to.  Stats,  of  1869,  c.  425,  it  is  held 
to  be  unnecessary  that  a  party  should  be  surprised  to  entitle  him  to  impeach 
his  own  witness,  by  showing  Wat  he  made,  at  other  times,  statements  oontn^ 
dictory  and  inconsistent:  Brooka  v.  Weeka,  121  Mass.  433. 

When  and  How  a  Partt  hat  Impeach  a  Witness  or  ths  Adtebsb 
Pabtt. — ^A  witness  called  by  the  opposing  party  may,  after  his  examination 
in  chief,  be  impeached:    1.    By  disproving  by  other  witnesses  such  of  the 
facts  stated  by  him  as  are  material  to  the  issue:    1  Greenleaf  on  Ev.,  sec. 
4G1;  2  Taylor  on  Ev.,  sec,  1292.    But  if  a  statement  of  a  fact  collateral  to 
the  issue  be  drawn  from  a  witness  upon  cross-examination,  the  party  elicit- 
ing the  testimony  cannot  contradict  it:  Bell  v.  Woodman,  60  Me.  465;  State 
v.  Betmer,  64  Id.  267;  Carpenter  v.  Ward,  30  N.  Y.  243;  Baker  v.  Baker,  3 
Swab.  &  Trist.  213.     "But  the  statement  which  it  is  intended  to  contradict 
must  involve  &cts  in  evidence.    If  confined  to  opinion,  when  opinion  is  not 
at  issue,  or  to  other  irrelevant  matter,  the  cross-examining  party  is  bound 
by  the  answer:"  Wharton  on  Ev.,  sea  651;  McNeill  v.  Arnold,  22  Ark.  477; 
MeKem  v.  CalveH,  59  Mo.  244;  State  v.  Reid,  60  Me.  550;  BrackeU  v.  Weeka, 
43  Id.  291;  Sumner  v.  Cratqford,  45  N.  H.  416;  Commonweallh  v.  Mooney, 
110  Mass.  99;  Hobnea  v.  Anderaony  18  Barb.  520;  Dunn  v.  Dunn^  11  Mich« 
285;  Elton  Y.  Larking,  5  Carr.  &  Payne,  385. 

%  By  proving  that  on  a  former  occasion  he  made  a  statement  inoonsisieni 
with  a  statement  material  to  the  issue  made  by  him  on  the  triaL  ''The 
question  presented  must  be  settled  by  the  application  of  certain  rules  of  evi« 
denoe^  which  are  well  settled.  A  party  has  the  right,  for  the  purpose  of  dis- 
crediting the  testimony  of  an  adverse  witness,  to  prove  statements  made  by 
him  contradicting  the  testimony  given,  after  the  requinte  examination  of  the 
witness,  in  regard  to  such  statement:*'  ScheU  v.  Plumb,  55  N.  Y.  592;  Stat€ 
V.  Kingtbwry,  58  Me.  238;  StaU  v.  McDonald,  65  Id.  466;  Qerriah  v.  Pike,  36 
N.  fl.  610;  Law  v.  Fairfield,  46  Vt  425;  Hook  v.  George,  108  Mass.  324; 
Commonweal^  v.  Bean,  111  Id.  438;  Beardaley  v.  Wildman,  41  Conn.  515; 
StahU  T.  Spohn,  8  Serg.  &  R.  317;  Schlater  v.  Winpenny,  75  Pa.  St.  321; 
Pittaburg  eic  R  R.  Co.  v.  Andrewa,  39  Md.  329;  Mimma  v.  The  State,  16 
Ohb  St.  221;  Forde  v.  CommonvoeaUh,  16  Gratt  547;  Stewart  v.  People,  23 
Mich.  63;  Craig  v.  JRohrer,  63  IlL  325;  Barria  v.  TJie  State,  3  Ind.  131; 
Suae  V.  Johnaon,  12  Minn.  476;  Keerana  v.  Brown,  68  N.  C.  43;  Powera  v. 
^ ^to«e^  44 Ga.  209;  Moorer.  Jones,  13  Ala.  296;  Peck  v.  iJi^ie,  66  Mo. 
114. 

In  order  to  discredit  a  witness  in  this  way,  it  is  generally  necessary  to  first 
ssk  him  on  cross-examination,  whether  or  not  he  has  made  such  prior  con- 
tradictory statement,  specifying  the  person  to  whom  such  alleged  statement 
was  made,  and  as  far  as  possible,  the  time  and  place:  Wharton  on  Ev.,  sec 
555.  "It  is,  indeed,  an  established  rule  of  practice  in  this  state  that  testi- 
mony  of  this  kind  cannot  be  received  to  impeach  a  witness  produced  upon 
the  stand,  unless  an  opportunity  be  first  afforded  to  the  witness,  whose  tes* 


\ 
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limony  it  is  proposed  to  impesch,  to  ezplmin  or  qualify  the  impated  dedaia- 
tiona:*'  Downer  y.  Dana,  19  Vt  S3&  '*The  credibility  of  a  witnen  can  be 
impeached  by  proof  of  contradictory  Btatements,  only  after  laying  a  proper 
foondation  by  asking  the  witness  in  reference  to  the  time  and  place  thereof:" 
WUliamdfm  v.  Peel,  29  Iowa,  458;  People  v,  Detnae,  44  CaL  452;  Flo^  t. 
Wallace,  31  Ga.  6S8;  JIUl  y.  Otui,  55  Ind.  45;  Eichardton  y.  KtUy,  S5  EL 
491:  /7«jiyan  y.  Price^  10  Ohio  St.  1;  ^^^^ias  y.  CarlUm,  28  Md.  115;  Stata 
<v.  Wright,  75  K.  C.  439. 

3.  By  offering  CYidenoe  attacking  his  character  for  truth  and  Yeradty :  Ord' 
vtRiy  Y.  Haynes,  50  N.  H.  159;  HamiUan  y.  Tfie  People,  29  Mich.  173.     Bui 

the  cYidenoe  most  be  confined  to  his  general  reputation,  and  it  cannot  be  per- 
mitted as  to  particular  facts:  Shaw  y.  Emery,  42  Me.  59;  Root  y.  HamUUm^ 
105  Mass.  22;  Uhl  y.  Commonwealth,  6  Gratt.  706;  Foster  y.  Xewbrougk,  58 
N.  Y.  481;  Long  y.  Aforrinon,  14  Ind.  595;  PudmlUl  y.  Slmgerland,  18  Minn. 
380;  Kewman  y.  Mackiri,  21  Miss.  383;  Speare  v.  Forrest,  15  Vt.  435;  Taylor 
Y.  CommontceaWi,  3  Bush.  508;  Thurman  y.    Virgin,   18  R  Mon.  792.     It 
'.  must  be  confined  to  character  for  truth,  and  cannot  be  introduced  to  ahow 
,  general  badness,  as  want  of  chastity,  and  the  like:  People  y.  Ttlaa,  27  CaL 
V  630;  StaU  y.  Mome,  67  Me.  428;  Kilhum  y.  Mullen,  22  Iowa,  49&     This 
iseems  to  be  the  generally  receiYed  opinion,  and  the  one  sustained  by  the 
ipreater  weight  of  authority.     But  in  Hume  y.  SeoU,  3  A.  K.  Marsh.  260,  it 
Was  held  proper  to  ask  what  was  the  general  moral  character  of  the  witness. 
See,  also,  GlUlam  y.  The  State,   1  Head,  38;  State  y.  Breeden,  58  Ma  507. 
The  impeaching  witness  must  first  be  questioned  as  to  the  impeached  wit- 
nesses character  or  reputation  for  truth  and  Yeracity,  in  the  iiei^boriMx>d  in 
which  he  has  lived:  Bogle  y.  Kreitzer,  46  Pa.  St  465;  Frenehy,  Millard,  2 
Ohio  St.  44;  Crabtree  v.  Hagenhaugh,  25  IlL  233;  StaU  y.  Randolph,  24  Conn. 
363;  Keator  y.  The  People,  32  Mich.  484;  Smithwiek  y.  Evans,  24  Ga.  461. 
The  impeaching  witness  may  then  be  asked  if  he  would  belieYe  the  im- 
peached witness  on  his  oath:  BogU  v.  KreUzer,  46  Pa.  St.  465;  BiUis  y. 
Wylie,  20  Ohio  St.  674;  Keator  y.  The  People,  32  Mich.  484;  HamiUon  y.  The 
People,  29  Id.  173;  People  y.  Mather,  4  Wend.  229;  Eason  y.  Ckaprntam^  21 

lU.  33. 

4.  By  showing  his  bias,  by  proving  near  relationship,  sympathy,  hostility 
or  prejudice,  so  far  as  shown  by  declarations  and  acts:  Carr  y.  Moore,  41  N. 
H.  131;  Drew  v.  Wood,  26  Id.  363;  Su>eU  v.  Shumway,  102  Mass.  365;  Bat- 
dorfy.  Farmer^  Nat,  BankoJ  Reading,  61  Pa.  St  183;  Bersch  y.  The  State, 
13  Ind.  434;  Conkey  v.  Post,  7  Wis.  131;  Bisfiop  v.  Tfie  State,  9  Ga.  121;  Head 
Y.  Tfie  State,  44  MIbs.  731;  Tard\f  v.  Baudoin,  9  La.  An.  127;  Come&w  y. 
ilie  State,  12  Ark.  782;  Clielton  y.  The  State,  45  Md.  564 
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[1  T.  B.  HCNBOX,  a06.] 

Joinder  oJ  Parties. — A  guardian  and  the  sureties  on  his  bond  maybe 
joined  as  defendants  in  an  action  by  the  ward  for  an  accounting,  and  two 
or  more  wards  may  join  as  plaintiff's  in  such  an  action. 

GoARDiA.v*a  Bonds.— Where  two  bonds  were  given  by  the  same  guardian,  at 
dillercnt  times,  all  the  sureties  on  both  bonds  were  held  liable  for  the 
whole  amount. 
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NoN-JoniDBR  OF  PABTiES.^In  a  suit  by  a  ward  against  his  guardian  and 
•ecmities,  all  the  sureties  who  are  living,  and  the  representatiyes  of 
those  who  axe  dead,  most  be  made  parties. 

Bill  in  chancery.    Error  to  the  Bourbon  dronii     The  opin- 
ioji  Btates  the  case. 

Bibbf  for  the  plaintiffs. 

WicJdiffe^  for  the  defendants. 

Bj  Court  J  Mills,  J.     William  Mitchell,   in  1805,  was  ap- 
pointed guardian  of  Bachel  and  Eleanor  Shrout,  then  infanta, 
and  entered  into  and  ackDowledged  his  bond,  to  secure  to  said 
wards,  and  indemnify  the  court,  according  to  law,  with  George 
Wilson  and  James  Mitchell  as  Jifs  'sureties.  '  Iq  1813,.  the  sure- 
ties having  applied  to  court  for  sc/me  ledreBs^against  their  prin- 
cipal, a  new  bond  was  executed  by  said  Mitchell,  with  Thomas 
Hutchcraft,  his  surety,  in  all  respects  like  the  first,  conditioned 
to  account  for  the  estate  which  then  was  or  might  become  due 
from  him  to  said  wards.     In  1819,  Bachel  Shrout  filed  her  bill 
against  said  William  Mitchell  and  his  sureties,  George  Wilson 
and  James  Mitchell,  in  the  first  bond,  praying  an  account  of 
ber  share  of    the  estate,   and   a  decree  therefor.      William 
Mitchell  answered,   admitting  a  sum  in  his  hands.     By  an 
amended  bill,  she  suggests  her  marriage,  and  states  that  the 
sureties,  Geoige  Wilson  and  James  Mitchell,  had  both  departed 
this  life,  and  makes  the  executor  of  George  Wilson,  party,  and 
says  nothing  as  to  the  representatiyes  of  James  Mitchell.     The 
executor  answered,  and  alleges  that  his  testator  was  released 
B8  surety  by  the  last  bond  with  Thomas  Hutchcraft,  as  surety, 
as  before  stated.    In  another  amended  bill,  Eleanor  Shrout, 
the  remaining  ward,  and  her  husband  came  in  as  co-complain- 
ants, and  Hutchcraft  is  made  defendant;  and  this  bill  alleges 
that  Hutchcraft  became  counter  security  for  said  George  Wil- 
son and  James  Mitchell,  the  first  securities.     None  of  the  rest 
of  the  parties,  except  George  Wilson's  executor,  answered.  On 
a  final  hearing,  the  court  decided  that  the  bond  given  by  Hutch- 
craft was  a  supplemental  and  conditional  bond  only,  and  de- 
creed the  amount  in  the  hands  of  the  guardian,  to  be  paid  by 
him  and  the  executor  of  George  Wilson  and  Hutchcraft  jointly; 
and  to  reyerse  this  decree,  the  writ  of  error  is  prosecuted. 

1.  It  is  insisted  that  this  bill  will  not  lie  against  the  securi- 
ties, but  only  an  action  at  law  can  be  maintained  against  them. 
We  think  otherwise.  Equity  has  always  entertained  jurisdic- 
tion lietween  guardian  and  ward,  and  will  compel  the  former  to 
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accoant  with  the  latter  for  the  estate  in  his  hands.  If  that  snra 
is  secured  bj  bond  and  saretj,  we  haye  no  doubt  that  the  juris- 
diction,  as  to  the  guardian,  will  draw  with  it  the  surety.  It  is 
more  beneficial  to  the  surety  that  it  should  be  so.  He  then  has 
the  opportunity  of  seeing  that  the  account  is  coirectly  settled. 
If  he  was  no  party  to  the  suit  at  chancery,  and  can  only  be  sued 
at  law  after  the  account  is  settled,  one  of  two  incouTenienoes 
must  follow;  either  he  must  be  bound  by  the  decree,  to  which 
he  is  not  a  party,  and  when  the  account  might  be  settled  erro- 
neously, when  sued  at  law;  or,  not  having  been  party  to  the 
decree,  he  could  not  be  bound  at  aU,  and  could  unrayel  the  ac- 
count in  the  action  at  law,  and  compel  the  ward  to  re-travel  orer 
the  WAole  ^eitlem^nt.  ^  It.  is, « tl^d^fore;.  better  that  he  should 
l>8  inad^  |ft  party  at.onoe,  when  he  con  see  to 'his  interest,  and 
when  the  chancellor  thus  has  possession  of  the  matter,  to  avoid 
circuity  of  action,  or  multiplicity  of  suits,  he  will  decree  the 
amount  to  be  paid  at  once. 

2.  It  is  insisted  that  these  complainants  cannot  join  in  the 
suit,  but  must  bring  their  several  suits.  If  it  be  conceded  that 
the  action  at  law  upon  such  bond  must  be  several,  it  does  not 
thence  follow  that  such  wards  could  not  join-in  a  suit  in  equity 
to  demand  a  settlement  and  payment  from  their  guardian,  who 
has  undertaken  for  both  at  the  same  time  and  by  the  same  in- 
strument. It  is  true,  that  when  estates  are  distributed  from 
the  hands  of  the  personal  representative  to  the  distributee,  or 
his  guardian,  in  case  of  his  minority,  it  may  be  supposed  that 
distribution  has  taken  place;  that  the  guardian  has  received  for 
each  his  separate  share,  and,  of  course,  may  be  liable  to  each  in 
a  separate  proceeding.  This,  however,  is  not  always  the  case, 
and  the  payment,  in  case  of  joint  distributees,  may  be  made  to 
their  joint  guardian,  in  one  entire  and  undivided  sum;  and  al- 
though neither  the  bill  nor  answer  is  explicit  on  this  point,  yet 
there  is  no  allegation  of  any  previous  division  or  distribution  of 
the  fund  before  its  payment  to  the  guardian;  and  as  both  the 
wards  were  children  of  the  same  decedent,  and  entitled  to  the 
same  estate,  the  presumption  is  strong  that  the  guardian  re- 
ceived it  undivided,  and  that  the  division  is  still  to  be  made. 
We  need  not,  therefore,  inquire  whether  they  could  join  if  the 
estate  had  been  previously  divided,  as  we  conceive  that  they 
certainly  can  join  when  the  estate  never  was  divided,  and  that 
this  exception  cannot  prevail. 

3.  There  seems  to  be  a  contest  between  these  sureties  about 
their  liability.    The  executor  of  Wilson,  one  of  the  sureties  in 
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the  first  bond,  contends  that  the  last  bond  is  an  exoneration  of 
the  Boreties  in  tbe  first,  while  the  last  surety  would  seem  to  in- 
sist upon  tbe  first  bearing  all.  With  the  court  below,  we  do 
not  deem  the  last  bond  to  be  given  as  counter  security;  for  then 
it  would  have  bound  the  last  surety  to  indemnify  the  first,  and 
it  is  only  an  additional  bond  for  the  whole  amount  and  not  to 
make  good  tbe  defalcations  which  might  fall  on  the  first;  so 
that  neither  bond  is  a  discharge  ci  the  other,  and  all  the  sure* 
ties  must  remain  liable  to  the  whole  amount  for  which  their 
principal  is  bound. 

4.  It  is,  boweTer,  contended  that  the  representatires  of  James 

Mitchell,  one  of  the  sureties  in  the  first  bond,  ought  to  haye 

been  brought  before  the  court,  and  that  the  complainants,  while 

pursuing  sureties,  were  not  at  liberty  to  select  such  as  suited 

them,  and  omit  the  rest.    This  exception  to  the  proceeding  is 

well  taken.     If  Wilson's  representatives  are  liable  in  case  of  a 

failure  of  their  principal,  they  would  be  entitled  to  contribution 

against  the  representatiyes  of  James  Mitchell;  and  if  so,  the 

latter  ought  to  be  parties;  for  otherwise  they  would  not  be 

bound  by  the  decree  in  this  cause,  and  the  representatives  of 

Wilson  would,  in  a  proceeding  to  enforce  such  contribution,  be 

bound  to  prove  their  demand  anew,  as  a  matter  not  adjudicated, 

and  thus  the  benefit  of  the  decree  in  this  cause  would  be  lost  to 

them. 

5.  The  same  may  be  said  with  regard  to  Hutchcraft;  for  al- 
though he  is  bound  in  a  separate  bond,  and  is  not  united  with 
the  other  sureties,  and  might  not  be  supposed  to  have  trusted 
to  them  to  make  good  any  part  of  his  liability,  yet  he  is  bound 
for  the  same  person  and  for  the  same  thing;  and  although  there 
may  appear  to  be  no  privity  in  law  between  him  and  the  others, 
yet  equity,  which  delights  in  equality,  will  generally  in  such 
<ia8e8  equalize  the  burden  to  the  extent  of  their  identity  of  obli- 
gation; and  here  the  undertaking  of  each  appears  to  be  pre- 
cisely the  same.  The  representatives  of  Mitchell  ought, 
therefore,  to  have  been  made  parties. 

The  decree  must,  therefore,  be  reversed,  with  costs,  and  the 
<!aii8e  be  remanded,  with  directions  to  the  court  below  to  dia- 
1IU88  the  biU  without  prejudice  to  any  future  suit  for  the  same 
cause,  unless  the  complainants  shall  amend  their  bill,  and  bring 
the  representatives  of  James  Mitchell  before  the  court,  in  a  rea- 
flODable  time  given  for  that  purpose,  or  shall  show  good  reasons 
why  it  cannot  be  done. 
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Hughes  v.  Robertson. 

flT.  B.M(»nK)B,ai5.] 

EZZOKPTIONS  mast  be  taken  at  the  trial,  but  they  may  be  written  ont  and 
sealed  afterwards,  and,  though  the  bill  of  exceptions  is  enrolled  and 
filed  after  the  trial,  it  will  be  presumed  that  the  exception  was  taken  at 
the  proper  time. 

Vendor  is  Liablb  for  Selling  a  Bund  Horse  at  a  sonnd  price,  without 
declaring  his  blindness,  if  it  was  such  as  not  to  be  diaoovered  at  fixit 
view. 

Gabe.  Error  to  the  Estill  cirouit.  The  opinion  states  the 
case. 

Hanson,  for  the  plaintiff. 
Turner,  for  the  defendant. 

Bj  Court,  Mills,  J.  The  plaintiff  in  the  court  below,  and 
now  plaintiff  in  error,  declared  against  the  defendant  in  three 
counts,  for  fraud  in  the  sale  or  exchange  of  horses.  The  first 
count  was  for  knowing  a  defect  in  the  eyes  of  the  beast  be 
disposed  of,  and  fraudulently  concealing  it;  the  second,  for 
falsely  representing  his  beast  to  bo  sound,  knowing  the  fact  to 
be  otherwise;  and  the  third,  for  inducing  the  plaintiff  to  pur- 
chase, by  fraudulently  warranting  the  beast  to  be  sound. 

On  tlie  trial  of  the  issue  of  not  guilty,  the  plaintiff  gave  no 
evidence  conducing  to  prove  the  two  last  counts;  but  proved 
that  the  beast  was  blind  or  nearly  so,  aud  had  been  so  for  some 
years,  and  had  been  previously  sold  as  blind;  that  nobodj 
could  keep  the  animal  long  without  discovering  its  blindness^ 
although  it  might  not  be  discovered  on  the  first  view;  that  the 
defendant  well  knew  the  fact,  but,  at  the  time  of  the  exchange, 
made  no  statement  about  it,  and  appeared  to  give  up  the  beasi 
to  be  examined  by  the  plaintiff  at  pleasure,  and  said  to  a  wit- 
ness, who  observed  that  the  mare  was  blind,  not  in  the  plaint* 
iff's  presence,  while  the  parties  were  on  treaty,  '*  never  mincl 
that."  The  price  given  for  the  beast  was  as  great  as  it  would 
have  commanded  if  sound,  and  much  beyond  its  value  in  its 
present  state. 

The  court,  on  this  evidence,  instructed  the  jury  as  in  case  of  a 
nonsuit,  and  the  plaintiff  excepted,  and  has  brought  the  case  U> 
this  court  by  writ  of  en-or. 

1.  A  previous  question  is  made  before  we  reach  the  merits.  It 
is  insisted  that,  as  the  record  shows  that  the  bill  of  exceptions, 
was  filed  some  days  after  the  trial,  and  not  during  it,  it  cannot 
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be  noticed  by  this  court.  That  exceptions  ought  to  be  taken  on 
the  trial,  as  the  decision  /^kes  place,  we. have  no  doubt;  but 
that  it  iii  necessary  that  it  should  be  written  and  sealed  at  that 
moment  to  make  it  valid,  is  what  we  cannot  admit.  That  it  can 
he  done  at  any  convenient  time,  and  postponing  it  for  the  mo- 
ment  may  be  a  great  convenience,  not  only  to  the  court  and 
counsel,  but  also  to  the  jurors,  who  are  the  triers  to  the  con- 
troTersy. 

2.  If  notice  was  not  given  at  the  time  of  the  decision,  that  an 
exception  would  be  taken,  and,  notwithstanding,  the  exception 
should  be  presented  at  a  future  day,  and  the  court  should,  for 
that  cause,  refuse  to  seal  it,  it  would  be  a  different  question  from 
the  one  we  are  considering. 

3.  But,  when  the  exception  is  afterwards  sealed  and  allowed^ 
and  appears  of  record,  without  any  further  statement,  we  are 
bound  to  believe  that  the  exception  was  taken  at  a  proper  mo- 
ment, and  the  filing  and  enrolling  of  it  postponed  until  then,  to 
suit  the  convenience  of  all  concerned,  and,  when  so  done,  it 
most  be  as  valid  as  if  entered  between  the  swearing  and  yerdiot 
of  the  jury. 

4.  With  regard  to  the  propriety  of  the  instruction  given,  it  is 
insisted  that  the  evidence  conduced  to  prove  the  concealment 
of  a  known  defect,  and  that  for  such  concealment  an  action  will 
lie.  On  the  other  hand,  it  is  contended,  that  a  court  of  equity 
vvill  set  aside  a  contract  for  suppression  of  truth;  but  there  is 
no  precedent  for  such  a  declaration  in  a  court  of  law,  and  no 
adjudicated  case  which  warrants  an  action  for  a  bare  conceal- 
ment, and  that  the  law  only  gives  remedy  where  there  has  been 
a  misrepresentation. 

It  is  true  that  the  books  of  forms  do  not  furnish  a  precedent 
expressly  in  point;  but  they  do  exhibit  precedents  of  declarations 
for  deceit  in  sales,  which,  in  principle,  come  up  to  the  present 
case.  And  it  is  not  necessary  that  the  seller  should  have  been 
active  in  producing  the  cojicealed  defect  in  the  article  sold,  to 
make  the  deceit  actionable.  If  it  is  placed  there  by  other 
causes,  and  concealed,  the  seller  is  guilty  of  deceit,  and  ought 
to  be  responsible. 

But,  if  the  adjudged  cases  and  hooks  of  forms  were  wholly 
silent  on  this  subject,  elementary  writers  all  acknowledge  the 
impropriety  of  concealment,  and  the  suppressio  veri  makes  no 
inconsiderable  figure  on  their  pages.  If  the  chancellor  would 
vacate  a  contract  for  it,  no  good  reason  can  be  given,  why  a 
court  of  law  should  not  give  an  action  on  account  of  it,  and  re- 
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taunerate  the  party  in  damages.  Indeed,  we  woold  rather  sup- 
pose that  the  law  first  admitted  the  right  and  was  followed  by 
equity ;  for  courts  of  law  are  as  much  bound  to  notice  fraud  as 
courts  of  equity,  and  to  redress  it,  where  it  can  give  complete 
redress;  and  no  reason  is  perceived,  why  a  court  of  law  cannot 
give  as  complete  redress  for  concealment  as  misrepresentation, 
especially  where  the  party,  as  in  this  case,  so  soon  as  he  dia- 
coTers  the  defect,  disaffirms  the  contract,  and  tenders  back  the 
article. 

The  principles  of  sound  morality  and  reason  concur  in  tolerat- 
ing such  an  action  at  law.  It  was  the  duty  of  the  seller  in  this 
case,  to  divulge  the  defect,  which  was  not  apparent.  He,  on 
the  contrary,  held  his  peace  seeming,  at  the  same  time,  to  sur- 
render the  beast  for  examination.  He  saw  that  the  purchaser 
did  not  discover  the  defect,  and  proceeded  to  pay  a  fair  price 
lor  the  beast,  as  if  there  was  no  defect,  and  he  took  it,  sensible 
that  he  was  obtaining,  by  his  concealment,  more  than  good  con- 
science allowed  him  to  receive.  In  all  such  cases,  it  will  bettei 
comport  with  morality  and  sound  policy,  to  subject  the  seller  to 
an  action  at  law,  and  thereby  impose  upon  him  the  legal  as  well 
as  moral  duty  of  telling  the  whole  truth,  especially  where  the 
defect,  as  m  this  case,  is  a  latent  one,  which  might  take  some 
time  and  nicety  of  observation  to  discover.  We,  therefore,  con- 
ceive that  the  court  below  erred  in  giving  the  instruction  aa  in 
ease  of  a  nonsuit. 

The  judgment  must,  therefore,  be  reversed,  with  costs,  and 
the  verdict  set  aside,  and  the  cause  be  remanded  for  new  pro- 
ceedings not  inconsistent  with  this  opinion. 


Fbaudctlbnt  Concsalment  in  Sales.— In  the  often  cited  caae  of  Pwi- 
niock  T.  Strobridgef  29  Vt.  470,  Chief  Justice  Bedfield  gave  the  question  ol 
tendnlent  concealment  in  sales  an  attentive  and  able  consideratioiL  The 
point  submitted,  as  stated  by  the  justice,  was,  whether  in  the  sale  of  a  hone 
baving  an  internal  and  secret  malady  of  a  fatal  character,  and  no  ezteinal 
indications  calculated  to  excite  suspicion  of  its  existence,  but  known  to  the 
seller,  and  not  to  the  purchaser,  and  which  the  seller  knows  or  believee  the 
purchaser  would  not  buy,  if  he  did  know  of  its  existence,  and  still  sells  at 
such  a  price  as  the  article  seems  to  be  worth,  without  disclosing  the  defect^ 
he  is  guilty  of  such  fraud  and  deceit  as  will  be  actionable. 

After  referring  to  the  odium  attaching  to  positive  misrepresentations.  Judge 
fiedfieldsays:  ''And  there  is  a  degree  of  negative  deceit  which  the  more 
irecent  cases  certainly  do  not  justify.  And  the  vendor  must  know  at  the 
time  that  the  vendee  is  misled,  and  must  intend  he  shall  be,  and  must  do 
this  for  the  purpose  of  gaining  an  unjust  advantage,  which  he  could  not 
otherwise  expect  to  do.  This  negative  deceit  has  more  commonly  been 
reached  in  the  English  courts  by  engrafting  successive  exceptions  to  the  gen> 
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enl  mle  of  warranty  by  way  of  implied  warranties.    Aa  in  regard  to  pro- 
Timons  bought  for  consumption  -  that  they  are  wholesome.     •    *    *    And 
following  out  this,  as  the  leading  idea,  it  seems  now  to  be  the  settled  rule  of 
law  in  Westminster  Hall,  that  there  is  an  implied  warranty  on  the  part  of 
the  seller  that  the  article  sold  is  what  it  appears  to  be,  so  far  as  the  vendor 
knows.      In  other  words,  that  a  defect  in  the  article,  which  changes  its 
essential  character,  and  renders  it  wholly  unfit  for  the  purpose  for  which  it 
is  purchased,  will  justify  the  vendee  in  rescinding  the  sale,  or  bringing  suit 
for  damages  at  his  election.     It  seems  to  be  there  considered  that  secret  de- 
fects in  the  article  sold  which  materially  affect  its  value,  and  which  the 
vendor  supposes  the  vendee  would  regard  as  an  impassable  barrier  to  the 
contract  must  be  disclosed,  or  the  contract  is  not  binding.    To  have  this 
effect,  the  defect  must  be  known  to  the  vendor,  and  wholly  unknown  to  the 
vendee,  and  there  must  be  no  external  or  sensible  indication  calculated  to 
excite  suspicion  in  ordinary  observers.    It  must  be  of  snch  a  character  as 
clearly  to  have  formed  an  impassable  barrier  to  the  contract,  and  so  under- 
stood by  the  vendor  at  the  time.     In  such  case  the  defect  being  known  to 
one  party  and  unknown  to  the  other,  is  not  what  the  law  strictly  understands 
by  latent  defects.    And  it  is  impossible  to  make  any  sensible  distinction  be- 
tween such  a  case  and  one  where  a  party  uses  some  device  to  mislead  the 
other  party  in  regard  to  a  defect  which  he  might  otherwise  have  discovered, 
or  where  he  makes  positive  representations  of  soundness,  knowing  them  to 
be  false,  which  is  done  ordinarily  to  put  the  other  party  off  his  guard.  *      * 
"We  should  not  probably  be  prepared  to  say  that  a  sound  price,  of  itself, 
impliew  •  warranty  in  all  cases  against  secret  defects  known  to  the  vendor  and 
not  known  to  the  vendee.    But  we  think  even  the  latitude  of  the  Kngliah 
common  law,  which  upon  this  subject  is  proverbially  lax,  does  not  justify  the 
Tender  in  palming  off  upon  the  vendee  a  valueless  article  which  is  apparently 
valuable,  for  a  price  corresponding  to  its  appearance,  under  the  delusion  in 
the  mind  of  the  vendee  that  the  thing  is  really  what  it  appears  to  be,  but 
which  the  vendor  at  the  time  knows  to  be  a  mere  delusion.    This  amounts 
to  nothing  more  than  an  implied  warranty  against  selling  a  shadow  for  sub- 
stanoe,  an  miage  for  the  reality.    And  in  every  snch  case  the  very  sale  ia 
equivalent  to  a  representation  that  the  thing  is,  as  far  the  vendor  knows, 
what  it  appears  to  be,  and  does  impose  upon  the  vendor  the  duty  of  correct- 
ing any  such  delusion  into  which  he  has  led  the  vendee  by  offering  to  sell  him» 
for  a  valuable  price,  what  he  knows  or  believes  to  be,  and  which  is  really 
▼aluelees,  or  of  essentially  different  and  less  value  than  it  appears  to  be  and 
is  taker  to  be  by  the  vendee,  and  without  which  belief  he  would  not  have 
diadet>*e  purchase,  and  this  well  known  to  the  vendor."    As  flowing  from 
an  examination  of  the  authorities  and  principles  bearing  upon  the  matter,  it 
is  statei:  "That  there  is  no  positive  duty  on  the  vendor  to  disclose  secret 
defActr  in  the  article,  but  if  he  conceal  them  even  by  silence,  when  he  knows 
the  other  party  has  fallen  into  a  delusion  in  regard  to  them,  and  is  making  a 
parchsse  which  he  otherwise  would  not  make,  or  at  a  price  materially  be- 
yond what  he  otherwise  would,  in  consequence  of  such  delusion,  this  is 
equivalent  to  a  false  representation  or  the  use  of  art  to  disguise  the  defects 
of  the  article.*' 

Other  decisions  pronouncing  fraudulent  the  concealment  by  the  vendor  of 
defects  in  the  article  sold,  which  were  not  apparent  on  inspection,  which  ma- 
terially affected  the  article,  and  by  reason  of  which  the  vendee  was  deceived 
to  the  knowledge  of  the  vendor,  are:  Afaynard  v.  Maynard,  49  Vt.  297;  Ora- 
ham  V.  Stiles,  3d  Id.  578;  French  r.  Vining,  102  Mass.  135;  HatuonY.  Edgerly^ 
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29  N.  H.  343;  Brown  ▼.  MopUgomery,  20  N.  T.  287;  lee,  alao^  1  Storj'm  En^ 
Jaris.  212  a,  12  ed«,  and  Benj.  on  SaJes,  430  and  notea. 

The  facts  proMnted  by  the  caee  of  Maynard  v.  Maynard^  49  V^  297. 
were:  The  plaintiff,  in  porohaaing  a  ball  of  the  defendant,  infonned  him  thaS 
he  wanted  the  boil  to  put  with  hia  cows,  bat  did  not  aak  him  whether  or  not 
the  bull  waa  aoitable  for  that  parpoee.     The  ball,  though  sound  in  appear- 
ance, was,  to  the  knowledge  of  the  defendant,  without  the  power  of  propaga- 
tion.    Defendant  did  not  disclose  his  knowledge  of  the  defect,  but  othenriav 
used  no  means  to  conceal  it,  or  in  any  way  to  mislead  or  deceive  the  plaintifT. 
In  an  action  of  deceit  for  damages  occasioned  to  the  plaintiff's  daiiy  by  rea- 
son of  hia  cows  not  having  calved,  the  defendant  waa  held  liable.    The  courts 
per  Rose,  J.,  considered  the  non-disclosure  of  the  ball's  nnsonndneas  a  fraud- 
olent  concealment  of  a  material  fact  peculiarly  within  his  own  knowledge^ 
and  which  he  was  called  upon  to  disclose.     Several  dedaions  are  referred  to 
and  the  conclusion  reached  that  the  defendant's  act  of  selling  *'  nnder  the 
circumstances,  and  affected  with  the  knowledge  he  had  of  the  indnoement 
and  purpose,  was  equivalent  to  an  affirmative  representation  that  the  prop- 
erty was  suited  for  that  purpose,  and  rendered  him  an  active  participant  in 
giving  effect  to  the  delusion  or  belief  which  caused  the  injury,  and  henoe  was 
guilty  of  deceit.*' 

A  distinction  is  taken  in  regard  to  extrinsio  circumstanees  within  the 
knowledge  of  one  of  the  parties,  and  which  affect  the  value  of  the  thing 
sold.  These  circumstances,  the  party,  having  knowledge  thereof  ia  not  boond 
to  disclose.  The  question  arose  in  LaidUaw  v.  Organ^  2  Wheat.  178,  where 
the  vendee  of  a  lot  of  tobacco  did  not  communicate  to  the  vendor  the  news 
of  peace  with  Ebigland,  a  fact  which  greatly  enhanced  the  value  of  the  com- 
modity.  Chief  Justice  Marshall  said,  on  bc^ialf  of  the  court,  that  the  vendee 
"  was  not  bound  to  communicate  it.  It  would  be  difficult  to  cireomacribe 
the  contrary  doctrine  within  proper  limits,  where  the  means  of  intelligence 
are  equally  accessible  to  both  parties."  This  opinion  was  qualified  by  the 
warning  instruction:  "But  at  the  same  time  each  party  must  care  not  to  say 
or  do  anything  tending  to  impose  upon  the  other."  See,  also^  KuUsmg  v. 
MeElrat/i,  5  P&  St.  467.  In  order  to  enable  the  purchaser  of  a  chattel  to 
recover  damages  from  the  seller,  in  an  action  of  deceit,  on  the  ground  of  a 
suppression  of  the  fact  of  existing  defects,  it  has  been  determined  that  there 
must  be  an  intent  to  deceive  on  the  part  of  the  seller.  The  law  ia  so  stated 
in  Hanson  v.  Egtrly,  29  N.  H.  343.  *'The  case  of  a  mere  omission  to  state 
material  facts  to  a  purchaser  which  are  unknown  to  him  may  be  onatteoded 
with  fraud.  It  might  be  accidentaL  But  if  the  facts  are  known  to  the 
vendor,  and  there  is  an  intentional  concealment  or  suppression  of  them  in 
making  a  contract,  such  concealment  must  be  understood  as  intended  for  no 
other  purpose  than  to  deceive  and  mislead  the  vendee;  and  where  in  each 
case  the  vendee  has  not  equal  means  of  information,  he  must  be  regarded  as 
deceived  and  defrauded."  Other  adjudications  to  the  same  effect  are: 
Howard  v.  OoM,  28  Vt  623;  Laidlaw  v.  Organ,  2  Wheat  178;  Paddodt  v. 
StroMdge,  29  Vt.  470. 
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AiiLEN  V.  Camp. 

[1  T.  B.  MovBOB,  S81 J 

Credttob's  Bn.T.,  to  vacate  frandolent  conveyances,  can  not  be  sostained 
unless  complainant  is  a  creditor  by  a  judgment. 

Bill  in  chancery.    Error  to  the  Jefferson  circait.    The  opin- 
ion states  the  case. 

BUfb^  for  the  plain  tiffs. 
Denny,  for  the  defendants. 

By  Court,  Boyle,  C.  J.  Allen,  Ward,  and  Prather  leased  to 
Camp  a  tavern,  in  Louisville,  for  the  term  of  five  years,' com- 
mencing the  ninth  of  January,  1819,  at  a  rent  of  three  thousand 
dollars  per  annum,  pay  ably  quarterly.  When  the  two  first 
quarters'  rent  became  due,  the  lessors  distrained,  and  Gamp 
sued  out  a  writ  of  replevin,  and  had  tbe  goods  restored  to  him. 
Gray  becoming  his  security  to  obtain  the  replevin. 

On  the  nineteenth  of  August,  1819,  Camp  executed  two  deeds 
of  conveyance  to  Oray,  the  one  for  a  tract  of  land  of  three  hun- 
dred and  ninety  and  three  fourth  acres,  and  the  other  for  his 
slaves,  and  all  his  personal  estate,  including  his  household  and 
kitchen  furniture.     To  set  aside  these  deeds  as  fraudulent,  the 
lessors  filed  this  bill,  praying  that  the  property  might  be  made 
subject  to  be  sold  for  the  payment  of  the  rent  due,  and  to  be- 
come due,  and  that  Oray  might  be  enjoined  from  selling  or  re- 
moving the  same.    By  an  amended  bill,  filed  the  twenty-fourth 
of  May,  1820,  the  complainants  charge  that  the  rent,  which  had 
accrued  since  the  filing  the  original  bill,  was  in  arrear  and 
unpaid. 

Gray  and  Camp  answered,  and  each  of  them  denies  the  deeds 
to  be  fraudulent,  and  insists  that  they  were  made  in  considera- 
tion of  money  due  from  Gamp  to  G-ruy,  and  for  debts  which 
Gamp  owed  to  others,  and  to  pay  which,  Gray  was  bound,  and 
had  assumed  upon  himself  their  payment.  The  circuit  court 
decreed  that  the  deed,  including  the  slaves  and  personal  estate, 
should  be  annulled;  but  did  not  set  aside  the  deed  for  tbe  tract 
of  l%nd,  and  the  complainants  have  appealed  to  this  court. 

1.  We  can  perceive  no  just  ground  the  complainants  have  to 
complain  of  the  decree.  They  have  not  shown  themselves  to  be 
creditors  by  judgment  and  execution,  and,  without  having  done 
80,  they  could  not  be  in  an  attitude  to  impeach  the  deed  for  the 
tract  of  land,  on  the  score  of  its  being  fraudulent.     We  will  not 
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eay  that  they  might  not  be  entitled  to  the  aid  of  a  court  of  ' 

equity,  in  setting  aside  the  other  deed,  so  far  as  it  opposed  an  | 

obstruction  to  their  right  to  distrain  for  the  rent  in  arrear;  but  | 

the  decree  of  the  circuit  court  has  at  least  gone  far  enough,  for  I 

that  purpose;  for  their  right  to  make  distress,  only  extended  to 
the  personal  estate  on  the  demised  premises;  and  the  decree  haa^  i 

therefore,  given  them  relief  to  the  full  extent  of  their  right.  • 

The  decree  must  be  affirmed  with  costs. 


Babbett  v.  Lightfoot. 

[lT.B.Moiao^ML] 

Air  Abubb  or  Legal  AuTHOBirr  makes  the  gailty  person  liable  as  a  ties* 

passer  ab  inUio. 
EsTKATS. — ^The  nsing  of  an  eetray  by  the  taker  up,  except  in  a  matter  of 

necessity  and  for  the  benefit  of  the  owner,  is  wrongful,  and  renders  him 

liable  in  trespass. 

Tbespass.  Error  to  the  Ohio  circuit.  The  opinion  states  the 
case. 

Hoggin^  for  the  plaintiffs. 

CriUenden^  for  the  defendant. 

By  Oourt,  Owslbt,  J.  This  writ  of  error,  with  supersedeas, 
is  prosecuted  by  Barratt  and  Gentry  to  reverse  a  judgment  re- 
covered against  them  in  an  action  of  trespass,  which  was 
brought  in  the  court  below  by  Lightfoot,  for  the  taking,  and, 
by  immoderate  and  illegal  riding,  killing  a  horse. 

Two  pleas  were  pleaded  in  that  court:  1.  Barrett  and  Gentry 
pleaded  jointly  the  general  issue;  2.  Barrett  pleaded  that  the 
plaintiff  his  action  ought  not  to  have  and  maintain,  because  he 
says  that  previous  to  the  supposed  trespass  in  the  declaration 
mentioned,  the  said  horse  was  estrayed  from  the  home  and 
possession  of  the  said  Lightfoot,  and  had  come  lost  and  estrayed 
to  the  plantation  and  place  of  residence  of  the  said  Barrett, 
and  broke  into  his  farm,  viz.,  at  the  circuit  aforesaid,  and  the 
said  Barrett  had  taken  up  the  said  horse  as  an  estray,  as  by 
the  law  of  the  land  he  well  might;  and  previous  to  the 
ten  days  allowed  by  law  to  post  said  horse  as  an  estray,  his 
wife  was  taken  very  ill  and  in  danger  of  death,  and  the  said 
Barrett  not  having  any  other  means  by  which  he  could  send  for 
a  physician  to  attend  his  said  wife,  did  then  and  there,  as  well 
he  might,  and  out  of  necessity,  request  the  said  Gentxy  to  xide 
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the  said  horse  moderately  to  the  town  of  Hartford,  at  the  oircuit 
aforesaid,  for  a  physician;  and  the  said  Barrett  avers,  that  the 
physician  to  whom  he  requested  tbe  said  G-entry  to  go  was  the 
nearest  physician  to  the  residence  of  the  said  Barrett,  and  that 
the  request  so  made  to  the  said  Gentry  was  of  necessity  and 
out  of  humanity  and  duty  to  his  wife;  and  this  is  the  same  tres- 
pass in  the  declaration  supposed,  without  this,  that  he  is  guilty,. 
etc.,  etc. 

To  this  plea  Lightfoot  demurred,  and  the  demurrer  was  sus- 
tained by  the  court.  Whether  or  not,  in  sustaining  the  de- 
murrer, the  court  decided  correctly,  is  the  first  question  made 
by  the  assignment  of  errors.  In  argument,  the  correctness  of 
the  decision  was  combated  upon  two  grounds: 

1.  It  was  contended,  that  assuming  the  allegations  of  the 
plea  to  be  true,  there  was  nothing  illegal  in  Barrett's  treatment 
of  the  horse,  and  that  no  action  can  be  sustained  against  him 
by  Lightfoot  for  the  loss  of  the  horse.  But  if  any  action  can 
be  sustained,  it  was  contended:  2.  That  Lightfoot  misconceiyed 
his  remedy,  by  bringing  an  action  of  trespass.  If,  however, 
the  use  which  Barrett  is  alleged  by  the  plea  to  have  made  of  the 
horse  be  admitted  to  be  illegal,  it  is  perfectly  clear  that  in 
bringing  trespass,  Lightfoot  adopted  the  legitimate  and  appro- 
priate action;  for,  in  taking  up  the  horse,  which  the  plea  alleges 
to  have  estrayed,  Barrett  must  be  understood  to  have  acted  under 
the  authority  of  the  law;  and  if  so,  the  doctrine  is  well  settled, 
that  any  subsequent,  abuse  of  that  authority  makes  him  a  tres- 
passer ab  initio,  and  as  such  liable  to  be  sued  for  the  injury  pro- 
duced by  the  abuse  in  an  action  of  trespass:  Cro.  Ja.  148. 

2.  Was  it,  then,  illegal,  under  the  circumstances  alleged  in 
the  plea  for  Barrett,  while  he  held  the  horse  as  an  estray,  and 
before  the  horse  was  posted,  to  employ  him  in  sending  for  a 
physician?  This  question  must,  we  apprehend,  be  answered 
in  the  afibmative.  It  was  not,  indeed,  controverted  in  argu- 
ment, but  what  the  taker  up  of  a  stray,  is  not,  in  the  gen- 
eral, at  liberty,  before  the  stray  is  posted,  to  use  it;  but  it 
was  contended  that  there  are  exceptions  to  this  general  rule, 
and  we  were  referred  to  Buller's  Msi  Priua,  as  an  authority 
to  prove  that  where  there  exists  a  necessity  to  do  so,  a  stray 
may  be  used.  The  authority  in  Buller  is  taken  from  an  ad- 
judged case  reported  in  Croke  James,  and  will  probably  be 
better  understood  by  adverting  to  the  language  which  the  court 
are  reported  to  have  employed  in  that  case.  In  that  case,  when 
remarking  upon  the  subject  of  using  an  estray,  the  court  ob« 
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• 
served:  ^'Itis  not  lawful  for  any  to  use  it  in  any  manner, 

unless  in  case  of  necessity,  and  for  the  benefit  of  the  owner,  as 
to  milk  milch  Idoe;  because  otherwise  they  would  be  spoiled; 
and  so  of  the  like.  But  to  use  a  stray  horse  by  riding  or  draw- 
ing, is  tortious,  although  it  were  alleged  that  the  common 
course  is  to  use  stray  horses  with  withes  about  their  necks:*' 
Cro.  Ja.  148.  It  will  at  once  be  admitted  that  the  case  in 
Croke  goes  as  well  to  establish  the  principle  that  strays  cannot 
in  the  general,  be  used,  as  that  there  may  exist  such  a  necessity 
for  using  them  as  to  form  an  exception  to  the  general  principle, 
and  renders  the  use  lawful.  But  to  have  that  effect,  the  neces- 
sity must,  we  apprehend,  be  of  a  different  sort  to  that  which  is 
alleged  in  the  plea  of  Barrett.  The  illustration  made  by  the 
court  iu  the  case  cited  shows  the  sense  in  which  the  expression, 
necessity,  was  intended  by  them,  and  proves  conclusively  that 
strays  cannot  be  lawfully  used  by  the  taker  up,  unless  to  use 
them  be  necessaiy  to  preserve  them  from  injury,  and  for  the 
benefit  of  the  rightful  owner.  There  being,  therefore,  no 
necessity  for  using  the  horse  by  Barrett,  alleged  in  his  plea, 
the  use  was  illegal,  and  an  abuse  of  the  authority  of  the  law,  and 
as  such,  the  demurrer  to  the  plea  was  correctly  sustained. 

3.  In  the  progress  of  the  trial  iu  the  court  below,  Barrett 
and  Gentry  objected  to  a  question  which  was  propounded  to  a 
witness  by  Lightfoot,  and  by  the  assignment  of  errors  the  de- 
cision of  the  court  in  overruling  the  objection  is  also  contro- 
verted. 

It  is,  however,  proper  to  remark  that  from  a  bill  of  excep- 
tions, which  purports  to  contain  all  of  the  evidence  introduced 
on  the  trial,  it  is  apparent  that,  although  the  question  was  al- 
lowed to  be  put  to  the  witness,  either  no  answer  was  made,  or 
if  made,  it  was  not  allowed  to  go  to  the  jury. 

Were  the  question,  therefore,  admitted  to  be  of  a  character 
that  ought  not  to  have  been  propounded  to  the  witness,  the 
mere  circumstance  of  the  court  having  overruled  the  objections 
taken  to  it,  furnishes  no  sufficient  cause  for  reversing  the  judg- 
ment. 

The  judgment  must  consequently  be  affirmed,  with  costs  and 
4himii<^es. 
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The  Bake  of  Oablisle  v.  Hopkins. 

[1  T.  B.  Homos,  245.] 

BoarD  ov  Bank  Cashier. — A  cashier's  bond  conditioned  "for  the  faithful 
diachaige  of  the  duties  of  his  office,"  is  broken  by  his  violation  of  any 
TaUd  by-law  which  the  corporation  may  adopt. 

JL  Bank  having  power  to  adopt  by-laws,  and  to  exact  from  its  cashier  a  bond 
conditioned  for  the  faithful  discharge  of  the  duties  of  his  office,  may  en- 
large the  condition  so  as  to  embrace  all  the  duties  which  it  could  by  its 
by-laws  exact,  though  such  duties  are  not  specified  in  the  by-lawt 
adopted. 

ov  JuDOUENT. — If,  in  an  action  on  a  bond,  there  be  several  breaches 
ligned,  and  some  of  such  assignments  are  insufficient,  and  a  general 
verdict  be  rendered,  the  judgment  will  be  arrested. 

DsBT.  Appeal  from  the  Nioholas  oircait.  The  opinion  states 
Mie  case. 

Bibb,  for  appellants. 

By  Coorty  Owslby,  J.  This  suit  was  brought  by  the  bank,  in 
its  corporate  name,  against  its  cashier,  Moses  Hopkins,  and  his 
Buzeties,  upon  his  official  bond.  The  declaration  is  in  debt, 
apon  the  penalty,  setting  out  the  consideration  and  assigning 
breaches  specifically.  Upon  a  demurrer  to  the  declaration,  the 
court  below  rendered  judgment  against  the  bank. 

1.  We  have  been  unable  to  perceive  the  principle  upon  which 
the  court  went  in  sustaining  the  demurrer,  unless  it  was 
thought  that  the  bond  upon  which  the  action  is  founded, 
possesses  no  legal  validity,  in  consequence  of  the  condition  not 
being  in  strict  conformity  to  the  requisitions  of  the  act  incor- 
porating the  bank.  The  act  requires  of  the  cashier,  before  he 
enters  upon  the  duties  of  his  office,  to  give  bond  with  two  or 
more  securitieB,  to  be  approved  of  by  the  directors  of  the  cor- 
poration, in  a  sum  not  less  than  thirty  thousand  dollars,  condi- 
tioned for  the  faithful  discharge  of  the  duties  of  his  office.  The 
bond  upon  which  the  suit  is  founded,  contains  a  condition 
*'  that  said  Hopkins  should  well  and  truly  perform  all  the  du- 
ties of  his  office,  according  to  law,  and  the  by-laws  of  the 
institution,  during  the  term  of  his  continuance  in  office;  and 
that  he  should  also  carefully  preserve  all  money,  books,  papers, 
etc.,  belonging  to  said  bank;  and  not,  at  any  time  directly,  or 
indirectly,  make  known,  in  any  way,  to  any  person,  or  persons, 
except  the  president  and  directors  of  said  bank,  any  secrets,  or 
other  words,  that  may  disooyer  the  situation,  or  state  of  the 
funds  or  credits  of  said  bank.**    The  condition  of  the  bond 
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thus  recitedy  will  at  once  be  perceived  not  to  be  in  language 
precisely  the  same  as  that  employed  in  the  act  requiring  the 
cashier  to  give  bond;  but,  though  not  in  language  the  aanae,  we 
apprehend  the  variance  is  not  such  as  to  invalidate  the  bond. 
It  was  incumbent  upon  Hopkins,  according  to  the  provisions  of 
the  act  of  incorporation,  to  execute  a  bond  conditioned,  for  the 
faithful  discharge  of  the  duties  of  his  office.  If  such  had  been 
the  precise  expressions  of  the  condition  of  the  bond,  which  was 
executed,  it  could  not  be  denied,  but  under  the  authority  given 
in  other  parts  of  the  act,  to  the  directors,  to  adopt  by-laws,  that 
the  performance  of  eveiy  stipulation,  contained  in  the  condi- 
tion of  the  bond,  might  in  the  form  of  by-laws,  have  been 
required  of  the  cashier;  and,  after  the  adoption  of  sach  by- 
laws, and  failure  to  perform  the  duties  imposed  by  them,  an 
action  might  be  sustained  on  the  bond. 

It  is  not,  therefore,  perceived  how  it  is  possible  for  any 
stipulation  contained  in  the  condition,  to  render  the  bond  in- 
valid. The  condition  requires  nothing  to  be  performed  by  the 
cashier,  which  might  not  have  been  required  of  him  by  a  bond, 
conditioned  in  strict  conformity  to  the  act  of  incorporation. 
Under  such  a  bond,  it  is  true,  the  duties  would  have  to  be  im- 
posed upon  the  cashier  through  the  medium  of  by-laws,  bn. 
the  adoption  of  by-laws  would  be  the  act  of  the  directors,  to 
whom  the  bond  was  executed,  and,  if  competent,  after  the  re- 
ceipt of  a  bond  from  the  cashier,  to  impose  duties  which  his 
bond  would  oblige  him  to  perform;  what  is  it  that  can  exclude 
the  directors,  when  taking  the  bond,  from  adopting  rules  for 
the  government  of  the  cashier,  and  making  those  rules  compose 
part  of  the  stipulation  in  the  condition  of  the  bond? 

2.  The  demurrer  ought  not,  therefore,  to  have  been  sus- 
tained; but  as  the  cause  must  be  remanded  for  further  proceed- 
ings in  the  court  below,  it  is  proper  to  remark  that  although 
the  declaration  contains  a  good  cause  of  action,  some  of  the 
breaches  assigned  are  insufficient;  so  that,  if  a  general  verdict 
should  be  found  for  the  plaintiffs  upon  the  declaration  as  it  now 
stands,  the  judgment  might  be  arrested. 

The  judgment  must  be  reversed,  with  costs,  the  cause  re- 
manded to  the  court  below,  and  judgment  there  entered  in 
favor  of  the  plaintiffs  in  that  court,  upon  the  demurrer,  unless 
the  defendants  should  apply  for  leave  to  withdraw  their  de- 
murrer and  ptead  to  the  action,  and  such  further  proceedings 
there  had  as  may  not  be  inconsistent  with  this  opinion. 


Dee.  1824.]  Shackl^fobd  t;.  Fountain's  Heibs.  US 

Shagelefobd  v.  Fountain's  Heirs. 

[1  T.B.HonoB,9n.] 

JuDOMBm;  FoBM  or. — ^A  judgment  in  favor  of  "  Jooeph  Foontaan't  hdn,*' 
without  naming  them,  is  not  void. 

Ebbob  coram  vobi8.  Apx>eal  from  the  Logan  oirouit.  The 
opinion  states  the  case. 

CriUeifiden,  for  the  appellants. 

Monroe^  for  the  appellees. 

By  Court,  Mills,  J.  This  is  a  writ  -of  error  coram  vobi8, 
brought  to  set  aside  an  execution  and  replevin  bond.  The  de- 
fendants, now  appellees,  pleaded  in  nvJlo  est  erratum,  and  the 
court  below  gave  jadgment  dismissing  the  writ,  with  damages 
and  costs,  from  which  the  plaintiffs  below  have  appealed. 

The  only  supposed  error  relied  on  as  sufficient  to  vacate  the 
execution  and  replevin  bond  is,  that  the  judgment  was  en« 
tered,  the  execution  issued,  and  the  replevin  taken  in  the  name 
of  Joseph  Fountain's  heirs,  without  naming  them  individually. 
If  the  court  below  rendered  such  judgment,  even  if  it  is  erro* 
neous,  we  cannot  say  that  it  is  void  for  the  uncertainty.  If  it 
is  not  void,  it  must  be  capable  of  execution,  and  no  execution 
or  replevin  bond  ought,  therefore,  to  be  quashed  for  pursuing 
it  strictly.  If,  however,  the  heirs  of  Joseph  Fountain  were 
lightly  and  individually  named  in  the  original  record,  but 
omitted  by  the  derk,  in  t}ie  judgment  and  execution,  as  ap- 
pears, by  the  petition  of  the  appellants,  to  be  the  case  here,  we 
entertain  no  doubt  that  the  judgment,  and  all  subsequent  pro- 
ceedings, are  amendable  as  other  clerical  misprisions,  by  insert- 
ing the  names  of  the  heirs  in  the  proceedings  throughout,  the 
record  itself  being  a  sufficient  warrant  and  guide  to  the  amend- 
ment. 

The  judgment  of  the  court  below  is,  therefore,  correct,  and 
must  be  affirmed,  with  costs  and  damages  on  the  damages 
given  in  that  court. 


116  The  Case  of  Cochbam*s  Will.      [Kentackj, 

The  Case  of  Cochran's  Will. 

[IT.B.MOVBOB.9C4.] 

Wnx — Lucid  Intsbyals. — If  the  testator  wa%  from  some  time  prior  to  eze- 
cnting  hifl  will  until  his  death,  deranged  by  habitoal  intemperanoe,  but 
having  aome  lucid  intervals,  it  must  be  shown  to  establish  the  will,  that 
it  was  made  in  one  of  those  intervals. 

Appeal  from  the  Mercer  county  court.    The  opinion  states  the 


Hoggin^  and  Sharp^  AUamey'-generalt  for  the  deTieeee 
Barry  and  Crittenden^  for  the  heirs. 

By  Court,  Botle,  C.  J.  The  execution  of  the  will  was  preyed 
by  the  two  subscribing  witnesses,  and  the  only  question  is  as  to 
the  sanity  of  the  testator's  mind.  That  for  some  time  before 
the  execution  of  the  will,  and  until  his  death,  the  testator's 
mind  was,  in  general,  in  a  state  of  derangement,  produced  by 
the  habitual  and  intemperate  use  of  ardent  spirits,  can  not,  we 
think,  be  doubted.  He  enjoyed,  no  doubt,  in  that  period,  aome 
intervals,  in  which  his  mind  might  be  deemed  competent  for  the 
purpose  of  making  his  will;  but  to  justify  the  establishment  of 
the  will,  it  ought  to  be  shown  by  clear  and  satisf  aotoiy  testimony, 
to  have  been  made  in  one  of  those  lucid  intervals.  This,  we 
think,  has  not  been  done.  The  two  subscribing  witnesses  were 
wholly  incapable  of  testifying  to  the  sanity  of  the  testator's 
mind,  and  the  testimony  of  the  only  other  witness  present  at 
the  execution  of  the  will,  is  inconclusive  and  unsatisfactory. 

The  order  of  the  county  court  refusing  to  admit  the  will  to 
record,  must  be  affirmed,  with  costs. 


Lucid  Intervals — Presumption. — ^The  general  rule  is,  that  eveiy  man  is 
presumed  to  b6  sane  until  the  contrary  is  shown,  and,  therefore,  the  burden 
of  proof  is  on  the  party  alleging  incompetency  to  make  a  will  or  oontraet^  by 
reason  of  mental  unsoundness,  to  prove  that  fact;  but  when  general  or  habit- 
ual insanity  is  once  shown  to  have  existed  during  a  given  period,  and  a  wiU 
or  contract  is  made  at  any  time  within  that  period,  it  will  be  presumed  that 
the  general  condition  of  mental  unsoundness  existed  at  that  particular  time; 
and,  therefore,  if  it  ia  claimed  that  such  will  or  contract  was  made  during  a 
lucid  interval,  the  party  asserting  it  must  prove  it:  Attorney-general  v. 
Pamther,  3  Bro.  C.  C.  441;  Hall  v.  iVarren,  9  Ves.  605;  Holyland,  Ex  parUt 
11  Id.  10;  WfUte  V.  Wilson,  13  Id.  87;  Qrahillv.  Barr,  6  Pa.  St.  441;  Harden 
V.  IlaijM,  9  Id.  161;  In  re  Oangroere'a  Estate,  14  Id.  417;  OombauU  v.  PubSo 
Administrator,  4  Bradf.  Surr.  226;  Adiey  v.  Stephens,  8  Ind.  411;  MenBns  ▼. 
lAghtner,  18  HI.  282;  Lilly  v.  Waggoner,  27  Id.  395;  BaUew  v.  Clarh^  2  Ired. 
23;  Staples  v.  Wellington,  58  Me.  453;  Mix  v.  WhiUemore,  4  Met  545;  Puryear 
V,  Reese,  6  Cold.  21;  Porter  v.  Campbell,  58  Tenn.  81;  Taylor  v.  CresweU,  45 
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Md.  422;  1  Bedf.  on  Wills,  113;  1  W^ri.  &  Stille,  Med.  Jar.,  sec.  61.  The 
law  of  tluB  subject  is  thus  laid  down  by  Lord  Chancellor  Thnrlow  in  AUomey- 
geji^ral  v.  PamtJier,  3  Bro.  C.  C.  441: 

"  If  derangement  be  alleged,  it  ia  clearly  incumbent  on  the  party  alleging 
it  to  prov3  such,  derangement;  if  such  derangement  be  proved,  or  be  admitted 
to  have  existed  at  any  particular  period,  but  a  lucid  interval  be  alleged  to 
have  prevailed  at  the  period  particularly  referred  to,  then  the  burden  of  proof 
attaches  on  the  party  alleging  such  lucid  interval,  who  must  show  sanity  and 
competence  at  the  period  when  the  act  was  done,  and  to  which  the  lucid  in- 
terval refers;  and  it  certainly  is  of  equal  importance  that  the  evidence  in 
support  of  the  allegation  of  a  lucid  interval,  after  derangement  at  any  period 
has  been  established,  should  be  as  strong  and  as  demonstrative  of  such  facti 
as  where  the  object  of  the  proof  is  to  establish  derangement." 

But  there  is  no  presumption  against  the  sanity  of  one  who  was  formerly  a 
lunatic,  after  a  complete  restoration  to  reason:  Unow  v.  Benton,  28  IlL  306. 
Kor  does  any  such  presumption  arise  where  the  existence  of  insanity,  even  of 
a  permanent  character,  several  years  after  the  making  of  the  will  or  oontntot^ 
is  shown:  Taylor  v.  Creawell,  45  Md.  422. 

Bulk  Affldss  Onlt  to  Habitual  iKSAMmr.^The  rule  ^bo^e  stated  as  to 
tiie  presumed  continuance  of  insanity  once  shown  to  exists  applies  only  to 
eases  where  the  insanity  is  general  or  habitual:  Cartwrighi  v.  CaHwright,  I 
Fhillim.  100.     Unless  the  derangement  of  the  faculties  has  become  the  ordi-^ 
nary  mental  condition  of  the  person  whose  acts  are  in  question,  there  is  no* 
ground  in  reason  or  law  for  an  inference  against  his  sanity  at  the  time  of  any 
particular  act.    The. presumption  of  law  is,  simply,  that  the  ordinary  menti^^ 
conditioiL  of  a  psrty  continues,  whether  that  condition  be  one  of  general  san- 
ity, with  oocasional  and  temporary  lapses  into  insanity;  or  one  of  general  in- 
sanity, with  occasional  and  temporary  periods  of  apparent  sanity.     Hence,, 
there  is  no  presumption  of  the  continued  existence  of  temporary  hallucina* 
tions,  or  delusions  resulting  from  disease;  Staples  v.  WeUtngUm,  58  Me,  453, 
If  there  is  no  proof  of  habitual  insanity,  but  oocasional  acts  of  folly  occurring 
At  periods  distant  from  each  other,  are  shown,  there  is  no  presumption  of  in- 
eompetenoy  at  the  time  of  performing  any  particular  act:  Chandler  v.  Barrett, 
21  La.  An.  58.    Nor  is  there  any  presumption  of  the  continuance  of  a  condi- 
tion of  mental  unsoundness  produoed  by  the  violence  of  disease:  Hix  v. 
WhUlenuyre,  4  Met.  545. 

Pboov  NscEsaART  TO  Show  Lucid  Intxbval.— The  dootrine  of  the  prin- 
^pal  case,  that  where  habitual  or  general  insanity  is  shown,  and  a  In^id  inters 
▼id  is  relied  on,  it  must  be  clearly  and  satisfactorily  proved,  is  in  accord  with 
what  is  said  by  Lord  Thurlow  in  AUomey^Oeneral  v.  Pamiher,  supra.  There 
must  be  something  more  than  a  mere  cessation  of  the  violent  symptoms  ol 
the  disorder  to  constitute  a  restoration  of  mind  sufficient  to  support  a  will  or 
Qontract:  HaU  v.  Warren,  9  Ves.  606.  And  the  lucid  interval  must  be  shown 
to  have  existed  at  the  very  time  of  the  act  iu  question.  It  will  not  suffice  to 
show  lucid  intervals  immediately  before,  and  immediately  after,  the  act;  for 
the  continuance  of  a  lucid  interval  is  not  to  be  presumed:  Harden  v.  Haye,  U 
Pa.  St  151. 
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LooEE  V.  Coleman. 

t9  T.  B.  HOHBOK.*  13.] 

Idun  BT  DEmrDABT  AFTXR  EzjficUTiOK. — ^A  pnichAser  under  ezeeotioa  cut 

reoorer  the  land  notwithatanding  a  leaae  made  by  the  defendant  after 

the  levy. 
Tenant  not  Entitlkd  to  Nones. — ^The  tenant  under  anch  a  leaae  doea  not 

hold  under  the  purchaaer,  and  ia  not  entitled  to  notioe  to  quit. 
.Du«AT  IK  Seluno  aftbb  Levt  of  an  execution  does  not  destroy  the  lien. 
JCakino  a  Sikolb  Sals  undeb  Distikct  Ezbcutions,  if  it  be  an  iiregularityy 

does  not  affect  the  purchaser's  right  of  recovery. 
AaaiONMENT  ov  ExxGunoN  to  Oitigbb. — ^That  one  of  the  executions  under 

which  a  sale  was  made  was  assigned  to  the  deputy  making  the  sale  does 

not  affect  the  purchaser. 

Appeal  from  the  circuit  court.    The  opinion  states  the  case. 
Oritienden,  {pr  the  appellant. 
Pibb,  for  the  appellee. 

By  Court,  DAYmoE,  J.  This  was  an  action  of  ejectment,  in 
which  Coleman  was  the  lessor  of  the  plaintiff,  and  Locke  and 
Flemmiug  were  defendants  below.  It  appears  from  a  bill  of 
exceptions,  taken  in  the  case,  that  Coleman  claimed,  by  pur- 
chase, under  six  executions  against  Finley,  the  former  proprietor 
of  a  house  and  lot,  on  which  several  of  the  executions  had  been 
levied,  prior  to  the  date  of  the  lease  under  which  the  defendants 
claimed  title,  and  a  deed  made  to  Coleman,  by  the  sheriff,  bear- 
ing date  the  thirteenth  of  March,  1823.  The  sale  was  made  the 
twenty-first  of  February,  1823,  to  satisfy  the  said  several  execu- 
tioDs,  writs  of  vendiiioni  exponas  having  issued.  The  sheriff  set 
all  the  premises  up,  and  sold  under  all  the  executions,  at  the 
same  time  and  without  discrimination,  except  that  three  hun- 
dred dollars  and  some  odd  were  to  be  paid  in  hand,  and 
for  the  residue,  bonds  were  to  be  given.  The  property  sold  for 
one  thousand  two  hundred  and  fifty  dollars,  a  sum  less  than  the 


*  The  deciBloDS  repented  In  2  T.  B.  Monroe  were  m»de  by  a  new  coort  of  appeals  orgaa. 
Ised  under  an  act  approyed  December  24, 1824,  the  judges  cf  aatd  court  being  Bona. 
William  Taylor  Barry,  chief  Justice,  and  James  Haggin,  John  Trimble  and  Reiln  DaTldgSb 
•asociate  JuBticee.  This  act  was,  howcTer,  declared  unoonatltutional,  and  was  repealedt 
by  the  leglBlacure,  December  30, 182G,  and  the  former  courtof  appeals  re-^atabliahed.  Foi 
this  reason  the  decisions  in  2  T.  B.  Monroe  are  uot  regarded  as  authoritative  iu  the  courta 
of  Kentucky,  and  are  not  included  in  Monroe  and  Harlan's  Digest.  They  are  glyea, 
howeyer,  in  the  Digests  of  Messrs.  Stanton  and  Barbour.  As  they  were  pronounced  by 
eminent  and  learned  lawyers  who  believed  themselves  to  be  acting  under  the  req;Miiai- 
bilities  of  judicial  station,  and  who  gave  to  the  questions  submitted  to  them  the  aame 
decree  of  attention  that  would  be  given  by  a  constitutional  court,  though  not  aotoaUy 
binding  as  authority,  they  are  nevertheless  of  value,  bel.ig,  as  Mr.  Stanton  saja  In  Um 
preface  to  the  first  volume  of  his  Digest,  "  at  least  persuasive  of  what  the  law  la.** 
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amount  of  the  ezecations.  It  also  appears  that  one  of  the  exe* 
eotionB  was  assigned  to  Bedman,  the  deputy  sheriff,  by  whom  it 
was  levied,  and  that  another  was  the  property  of  one  Patton, 
the  deputy  who  made  the  sale.  All  these  writs  of  vendiiiani 
exponas,  the  executions  that  preceded  them,  the  judgments 
upon  which  they  were  issued  and  the  proceedings  at  law  in  each 
case,  were  read  in  evidence;  and  it  being  proved  that  the  de- 
fendants were  in  possession  of  the  house  and  lot  at  the  time  of 
the  ejectment  brought,  the  counsel  for  the  defendants  moved 
the  court  to  give  the  following  instructions  to  the  jury: 

1.  ''That  from  the  evidence,  the  law  was  for  the  defendants, 
and  that  the  verdict  should  be  for  them,  on  the  ground  that  the 
lessor  of  the  plaintiff,  having  purchased  the  property  as  that  of 
Finley,  could  not  recover  against  the  lease  of  Finley  to  the  de- 
fendants, he  being  estopped  by  the  lease;  2.  That  the  defend- 
ants were  tenants  at  will,  or  quasi  tenants  at  will,  of  the  lessor, 
and  he  not  having  given  six  months'  notice  to  quit  before  bring- 
ing the  cgectment,  could  not  recover;  3.  That  if  the  jury  should 
be  of  opinion,  from  the  evidence,  that  the  foregoing  executions 
had  been  held  up  an  unreasonable  time  from  the  levy,  before  a 
sale  -WBB  effected,  the  law  was  for  the  defendants/'  All  of 
which  instructions  were  overruled  by  the  court,  to  which  the 
defendants  excepted.  They  then  proved  and  read  in  evidence 
a  lease  from  Finley  for  five  years,  bearing  date  the  fourth  of 
liarch,  1822.  The  jury  found  a  verdict  for  the  lessor  of  the 
plaintiff,  and  the  defendants  moved  for  a  new  trial,  which  was 
overruled  by  the  court.  The  defendants  excepted,  spread  the 
evidence  on  the  record,  and  appealed. 

The  errors  assigned  question  the  correctness  of  the  opinion 
of  the  court  below  in  refusing  to  give  the  instructions  asked; 
and  whether  the  court  erred  in  refusing  to  give  the  instructions 
is  the  only  point  necessary  for  this  court  to  decide.  It  would 
seem  from  the  first  instruction  asked  that  the  counsel  for  the 
defendants  below  thought,  as  Coleman  derived  title  under 
Finley,  that  he  was  estopped  by  Finley's  lease.  Whatever 
weight  this  idea  might  be  entitled  to,  under  a  different  state  of 
case,  we  apprehend  it  cannot  affect  the  present  as  before,  and 
at  the  time  the  lease  purports  to  bear  date,  there  were  several 
executions  actually  levied  on  the  house  and  lot,  and  remained 
nnsatisfied,  and  which  we  conceive  operated  as  a  lien  thereon. 
To  allow  the  lease,  under  such  circumstances,  to  work  an 
estoppel,  would  be  to  allow  a  person,  whose  property  was 
bound  by  an  execution,  to  make  a  lease  to  a  third  person,  and 
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therobj  depriye  his  creditors  from  selling  it;  and  thus  can; 
the  doctrine  of  estoppel  beyond  the  bounds  of  reason  or  justice. 
The  second  instruction  is  predicated  on  the  idea  that  the  lessees 
were  tenants  at  will,  and,  therefore,  six  months'  notice  to  quit 
was  necessary  to  be  given  before  the  action  could  be  main- 
tained. This  idea  is  negatived  by  the  fact  apparent  on  the  face 
of  the  lease,  which  shows  they  were  tenants  for  the  term  of  five 
years;  and  a  notice  to  quit  was  not  necessary.  The  third  in- 
struction appears  to  be  bottomed  upon  the  notion  that  after  an 
execution  is  levied,  the  officer  is  bound  to  sell  within  a  fixed 
time,  or  the  execution  ceases  to  bind  the  property.  But  this  is 
not  like  the  case  of  an  execution  which  has  not  been  levied,  in 
which  case  it  would  be  necessary  to  be  kept  up  by  new  exeeo- 
tions  to  bind  the  property.  When  an  officer  has  once  levied, 
he  may  sell  at  any  time,  and  the  lien  continues  until  he  does 
sell. 

It  has  been  said  in  argument  that  the  sherifTs  sale  was  illegal 
and  void,  because,  as  the  executions  were  several,  the  sales 
should  have  been  separate  and  distinct  We  are  not  apprised 
of  any  law  that  compels  an  officer  who  has  several  executions 
in  his  hands  which  are  levied  on  the  same  property  to  make 
distinct  sales  on  each,  although,  we  are  persuaded,  it  is  the 
most  regular  way;  but  his  selling  under  all  at  the  same  time, 
if  improper,  can  only  be  considered  as  an  irregularity  in  con- 
ducting the  sale,  which  would  render  him  liable  to  an  action 
by  any  person  aggrieved,  but  would  not  affect  the  purchaser, 
or  render  the  sale  void.  It  has  been  contended  that  no  moie 
of  the  house  and  lot  should  have  been  sold  than  was  sufficient 
to  satisfy  each  execution.  It  will  be  unnecessary  to  decide 
how  far  a  house  and  lot  is  subject  to  division,  as  in  this  case 
the  executions  more  than  cover  the  amount  for  which  the  prop- 
erty sold. 

Thirdly  and  lastly,  it  has  been  urged  that  the  sheriff  who 
conducted  the  sale  was  interested  in  one  or  more  of  the  execa 
tions  under  which  the  property  was  sold.  It  does  not  appeal 
that  the  executions  were  in  his  name,  and  we  do  not  conceive  a 
purchaser  is  bound  to  notice  an  indorsement  on  an  execution 
which  is  for  the  benefit  of  a  third  person,  although  it  be  for 
the  officer  himself.  If  the  executions  which  came  to  hand, 
and  were  levied  after  the  lease  bears  date,  and  in  which  the 
officer  that  made  the  sale  had  an  interest  by  indorsement 
thereon,  did  not  convey  an  authority  to  sell  on  them,  they  ce^ 
tainly  could  not  impair  or  divest  the  authority  which  he  de- 
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rived  from  those  which  came  to  hand  and  were  levied  prior  to 
the  date  of  the  lease.  But,  admit  it  was  irregular  to  unite  the 
executions,  we  conceive  it  would  only  affect  the  officer,  and  not 
the  creditor  or  purchaser,  neither  of  whom  had  any  agency  in 
oondacting  the  sale.  It  has  been  decided,  if  property  is  sold 
to  a  stranger  by  an  execution  voidable  but  not  void,  or  sold 
under  an  execution  in  an  erroneous  judgment,  which  is  after- 
wards reversed,  the  sale  will  nevertheless  be  valid:  2  Bibb,  202^ 
606;  8  Co.  96;  1  Bac.  34.  The  law  forbids  the  officer  to  sell 
land  where  there  is  sufficient  personal  estate,  or  to  sell  property 
taken  under  execution  without  advertising  it;  yet  the  sale  i» 
good  in  either  case:  2  Bibb,  403;  3  Id.  216. 

We  agree  in  opinion  with  the  court  below,  and  think  that 
court  properly  refused  to  give  the  instraotionB  asked.  The 
judgment  below  must  be  affirmed  with  costs. 

Tbucblh  and  Haooin,  JJ.,  were  absent. 


SmaxjijET  V.  Anderson. 

raT.B.HcnBOB,MJ 

WoBDS  Imfutdto  ADm/RBT  to  ft  manied  woman  are  aotionabla  hy  itatott^ 

bat  not  at  oommon  law. 
Plk4  to  thx  wholb  Aonov  moat  anawer  all  the  declaration. 
If  ah  AonoH  voa  Slakdbb  or  a  Wm,  the  hnahand  and  wife  mnat  Join^ 

and  the  deolaration  properly  oondndea  to  the  damage  of  the  plaintiflk 
Bbtubai.  of  a  CoHmnTAHCB  18  HOT  BjnnxwABXJi  in  thia  oomt  under  om 

■tatnte. 

Ebbob  to  the  oiiouit  court.    The  opinion  states  the  case. 
Bibb,  for  the  plaintiff  in  error. 
2hti2,  for  the  defendants  in  error. 

By  Court,  Tbdcble,  J.  This  was  an  action  of  slander, 
brought  by  Anderson  and  wife,  for  the  words  alleged  to  have 
been  spoken  of  the  wife  by  the  defendant,  importing  a  charge 
of  adultery.  The  defendant  filed  a  special  plea,  to  which  the 
plaintiffs  demurred;  and  the  demurrer  being  joined  by  the  de- 
fendants, was  sustained  by  the  court.  The  defendant  then 
pleaded  not  guilty,  upon  which  issue  was  made  by  the  plaintifb. 
A  motion  was  then  made  by  the  defendant  for  a  continuance 
upon  an  affidavit  filed;  which  motion  was  overruled.  A  verdict 
was  found  for  the  plaintiffs,  upon  which  judgment  was  rendered 
and  the  defendant  has  brought  the  case  before  this  court  hy 
writ  of  error  with  supersedeas. 
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The  fini  quoBtion  presenied  for  the  deeision  of  this  court  is, 
whether  the  declaration  contains  good  cause  of  action.  It  is 
admitted  that  words  of  similar  import  are  not  actionable,  upon 
the  principles  of  the  common  law,  as  was  decided  in  the  case 
of  EUioU  Y.  Ayletbury,  2  Bibb,  473  [5  Am.  Dec.  631];  but  since 
the  passage  of  the  act  of  1811, 1  Dig.  L.  K.  264;  4  Lit.  L.  E. 
385,  there  can  be  no  doubt  that  such  words  are  actionable: 
Morris  t.  Barkley,  1  Lit.  64;  PhUips  v.  WUey,  2  Id.  153.  An- 
other question  is,  whether  the  plea  to  which  the  demurrer  was 
sustained  is  sufficient  to  bar  the  action.  The  plea  is  to  the 
whole  action;  but  it  does  not  even  attempt  to  give  any  answer 
to  the  most  material  charges  in  the  declaration.  If  therefore 
the  plea  was  otherwi^se  unexceptionable,  that  objection  is  con- 
clusive against  its  validity:  Morris  y.  Barldey^  1  Lit.  04;  1 
Chit.  509;  Go.  Lit.  803;  1  Saund.  28,  note  3.  It  has  also  been 
objected  to  the  declaration  that  it  concludes  to  the  damage  of 
both  plaintiffs  instead  of  concluding  to  the  damage  of  the  wife. 
This  objection  is  dearly  untenable.  The  principle  is  well 
settled  that  for  any  personal  injury  done  to  the  wife,  she  can 
not  sue  alone,  but  must  join  with  her  husband,  and  that  the 
declaration  ought  to  conclude  to  the  damage  of  both:  1  Chit. 
PI.  612,  and  the  authorities  there  cited. 

As  to  tbe  decision  of  the  court  below  in  OYerruling  the  de- 
fendant's motion  for  a  continuance,  tbe  sixteenth  section  of 
tbe  act  of  assembly,  establishin*^  this  court,  prohibits  tbe  court 
from  reviewing  the  decision  of  any  court  iu  granting  or  refusing 
a  continuance  of  a  cause:  Session  acts  of  1824,  1848  to  1849. 

Tbe  judgment  must  be  affirmed  with  damages  at  tbe  rate  of 
six  per  cent,  per  annum  from  tbe  day  of  the  date  of  the  super- 
sedeas up  to  this  time.  The  defendants  in  error  must  recover 
their  costs  in  this  court. 

Davidge,  J. ,  absent. 

WoBDa  AcnoNABLB  PER  8E. — ^This  Bttbject  is  diaciuBed  at  length  in  ths 
note  to  Coburn  v.  Ilarwood,  12  Am.  Dec  39. 


Brtte  V.  Gill. 

[a  T.  B.  MoNBOX,  65.] 

WoBDS  ARB  NOT  ACTIONABLE  PER  SE  unless  they  impute  a  crime  liable  to 
punishment. 

Vbr  Word  ''Thief*'  is  not  actionable  unless  intended  to  impute  a  felony; 
hence,  if  it  be  accompanied  by  other  words  showing  that  it  was  spoken 
with  reference  to  a  mere  breach  of  trust,  an  action  will  not  lie. 
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Thb  BxuLTiov  nr  which  Wobsb  wkbx  used,  which  are  charged  as  elan- 
deronsy  may  be  ehown  under  the  general  lasae,  or  by  a  epedal  plea  in 
bar,  to  prove  that  they  were  not  intended  to  impute  a  crime;  and,  if 
apeciaily  pleaded,  it  is  the  province  of  the  court  to  decide  whether  the 
woirda  are  alanderoue  or  not. 

Ebbob  to  the  circuit  court.    The  opinion  states  the  case. 
CriUenden,  for  the  plaintiff  in  error 
Sharp,  for  the  defendant  in  error. 

By  Ck>urt,  Babbt,  C.  J.     The  plaintiff  alleging  that  he  was  a 
tavern-keeper  in  the  employ  of  the  defendant,  charges,  in  his 
"dedaratioii,  that  the  defendant,  in  speaking  of  his  condnct, 
uttered  the  following  slanderous  words:  **  Albert  Brite  stole 
sogar  and   coffee;  he  (the  plaintiff  meaning)  took  sugar  aud 
coffee  enough  of  mine  (the  defendant  meaning)  to  last  him 
twelve  months/'    The  second  count  has  these  words:  "  Albert 
Brite  stole  mj  tea-spoons."    The  defendant  justifies  in  three 
aeireral  pleas,  stating  in  substance  that  before  speaking  the 
words  of  the  plaintiff  he  was  and  had  been  for  some  time  in  his 
employ  as  a  tavern-keeper,  in  a  house  belonging  to  the  defend* 
ant;  that  he  had  fumiBhed  sugar,  coffee,  spooDS,  etc.,  for  the 
nae  of  said  tayem,  and  gaye  them  in  charge  to  the  plaintiff; 
that  he  had  wasted  and  destroyed  them,  and  mismanaged  the 
business  of  the  defendant  to  his  great  injury;  that  he  demanded 
an  account  of  the  plaintiff,  aud  in  the  settlement  with  him  had 
great  cause  of  complaint  on  account  of  the  loss  and  waste  of 
sugar,  coffee  and  tea-spoons  occasioned  by  the  neglect  and  mis- 
management of  the  plaintiff;  that  the  defendant  did,  afterwards, 
in  conversing  with  a  certain  John  Logan,  junior,  and  in  his 
presence  only,  on  the  subject  of  the  waste  and  destruction 
aforesaid,  and  the  mismanagement  and  breach  of  trust  which 
the  plaintiff  had  been  guilty  of  as  to  the  sugar,  coffee  and  tea- 
spoons that  had  been  thus  furnished  and  in  relation  to  no  other 
subject  whatever,  speak  the  words  charged  in  the  declaration. 
To  these  pleas  the  plaintiff  demurred,  the  defendant  joined, 
and  judgment  was  rendered  in  his  favor,  to  reverse  which  the 
plaintiff  prosecutes  this  writ  of  error.    The  sufficiency  of  the  pleas 
is  the  question  for  the  consideration  of  the  court.     It  is  not 
attempted  to  justify  the  truth  of  the  words  as  charged  in  the 
declaration.     The  defense  is  placed  on  the  ground  that  the 
words  were  spoken  free  from  the  imputed  malice,  in  a  sense 
not  defamatory,  the  defendant  relying  that  the  circumstances 
pleaded  showed  a  breach  of  trust  merely;  that  although  the 
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words  in  the  declaration  imported  felony,  the  conversation  in 
"which  thej  were  used  so  explained  them  as  to  satisfy  the  bearers 
that  no  Sich  charge  was  intended.  To  maintain  this  action  it 
is  essential  that  the  words  should  contain  an  express  impatataon 
of  some  crime  liable  to  punishment,  some  capital  offense,  or 
other  infamous  crime  or  misdemeanor.  An  imputation  of  the 
mere  defect,  or  want  of  moral  virtue,  moral  duties  or  obligations, 
is  not  sufficient.  Hence  it  has  been  decided  that  to  call  a  man 
a  thief  is  not  actionable  unless  it  be  intended  to  impute  felony 
to  him.  Where  the  expression  is  accompanied  with  other 
words,  which  dearly  denote  that  the  speaker  did  not  intend  to 
impute  felony  to  the  party  chaiged,  no  action  can  be  main- 
tained. 

In  an  action  of  slander,  the  words  proved  were:  ''He  is  a 
thief,  for  he  has  stolen  my  beer."  It  appeared  in  evidence  that 
the  defendant  was  a  brewer,  and  that  the  plaintiff  had  lived 
with  him  as  a  servant,  in  the  course  of  which  service  he  bad 
sold  beer  to  different'customers  of  the  defendant,  and  received 
money  for  the  same  which  he  had  not  duly  accounted  for.  The 
judge  directed  the  jury  to  consider  whether  the  words  weze 
spoken  in  reference  to  the  money  received  and  not  accounted 
for  by  the  plaintiff,  or  whether  the  defendant  meant  that  the 
plaintiff  had  actually  stolen  beer;  for,  if  they  referred  to  the 
money  not  accounted  for,  that  being  a  mere  breach  of  contract^ 
BO  far  explained  the  word  thief  as  to  make  it  not  actionable. 
So,  if  a  man  says  to  another,  "  Yon  are  a  thief,  for  yoa  stole 
my  tree,"  it  is  not  actionable,  for  it  seems  he  had  a  trespass 
and  not  a  felony  in  contemplation:  Selw.  N.  P.  1158,  1159. 
The  same  doctrine  is  recognized  in  the  case  of  Dexter  v.  Ibber, 
12  Johns.  240.  The  slanderous  words  in  that  case  were:  "  Yon 
are  a  thief."  The  witness  who  proved  the  speaking  of  these 
words  went  on  to  explain  in  what  connection  and  in  reference 
to  what  subject  the  words  were  spoken,  viz. :  **  You  are  a  thief; 
you  have  stolen  hoop-poles  and  saw-logs  from  off  Delancy's  and 
Judge  Myers's  land;"  alluding  to  certain  woodlands  belonging 
to  these  persons.  A  verdict  was  found  for  the  defendant,  and 
the  court  refused  a  new  trial  because  the  words  were  not  ac- 
tionable. 

Another  case  to  the  same  effect  is  reported  in  1  Johns.  Cas. 
279,  of  Vanransalear  v.  Dale,  the  words  charged  in  the  declara- 
tion were:  ''  John  Kateiug  is  a  damned  rascal  as  ever  lived,  and 
all  who  joined  his  party  in  the  procession  on  the  fourth  of  July 
(meaning  tbo  said  YauraDsalear,  and  the  party  and  procession 
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in  which  the  said  John  Eateing  acted  as  captain  on  the  said 
fourth  of  July)  are  a  set  of  hlack-bearted  highwaymen,  rohhers 
and  murderers."    On  the  part  of  the  defendant,  it  appeared 
that  previous  to  the  speaking  of  the  words  there  had  been  a 
public  procession,  in  which  Eateing  commanded  an  artillery 
company,  which  formed  part  of  the  procession,  attended  with 
music;  that  a  Mr.  Bird  claimed  one  of  the  instruments  of  music, 
a  bass  viol,  and  went  to  take  it,  bat  it  was  refused  and  retained 
by  force;  an  affray  ensued,  in  which  Bird  received  a  dangerous 
wound.     The  words  charged  were  proved  to  have  relation  to 
this  transaction,  and  that  the  words  "  highwayman,  robber  and 
murderer,"  were  used  in  reference  to  the  treatment  of  Mr.  Bird, 
in  withholding  the  bass  viol,  and  stabbing  him.     The  court  de- 
cided that  the  words  thus  explained,  as  to  their  meaning,  were 
not  actionable.     These  modem  decisions  are  in  conformity  with 
the  principles  settled  in  the  case  of  Lard  Cromwell^  4  Go.  14, 
and  which,  it  is  beheved,  have  been  maintained  by  a  uniform 
cause  of  decision  since  that  time. 

Although  these  matters  of  defense  may,  and  in  modem  prac- 
tice most  usually  are,  given  in  evidence  under  the  general  issue  of 
not  guilty,  yet  it  is  competent  for  the  defendant  to  rely  on  them 
by  a  plea  in  bar.     When  the  sense  of  the  words  is  collected  and 
fuUy  presented  in  the  plea,  it  is  the  province  of  the  court  to  decide 
whether  the  words  are  slanderous  or  not.    It  is  remarked  in  the 
case  referred  to  in  Coke,  where  a  plea  of  this  kind  was  held 
good,  *'  that  the  defendant  should  never  be  put  to  the  general 
issue,  where  he  confesses  the  words  and  justifies  them,  or  con- 
fesses the  words,  and,  by  special  matter,  shows  that  they  are 
not  actionable."    See  also  to  this  point,  1  Saund.  131,  n.  1. 
The  principles  advanced,  which  appear  to  be  so  well  settled  by 
repeated  adjudications,  must  be  regarded  as  decisive  of  the 
present  controversy.    The  possession  of  the  sugar,  coffee  and 
tea-spoons,  furnished  the  plaintiff  for  the  use  of  the  tavern,  be- 
ing lawfully  acquired,  they  were  subject  to  his  control,  and  no 
act  of  waste  or  embezzlement  could  subject  him  to  the  charge  of 
felony.     The  defendant  escapes  from  the  consequence  of  the 
words,  as  charged  in  the  declaration,  by  the  colloquium,  at  the 
time  of  speaking  them,  which  qualifies  them  and  shows  that  a 
felony  was  not  committed,  and  was  not  intended  to  be  charged 
on  the  plaintiff.     From  this  view  of  the  case,  we  should  have 
no  difficulty  in  affirming  the  judgment  of  the  circuit  court,  but 
for  a  defect  discovered  in  the  defendant's  first  plea.     In  the 
commencement,  it  refers  to  both  counts  of  the  declaration,  but 
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is  only  roBponsiYe  to  the  first,  and  does  not  iraTerse  the  cliAzg« 
in  the  second  oonnt.  The  demurrer  of  the  plaintiff  should  hare 
been  sustained  as  to  this  plea.  The  coort  erred  in  not  doin^  bo. 
For  this  cause,  the  judgment  is  reversed  with  costs;  the  cause 
remanded  with  directions  to  enter  judgment  on  the  demurrer  in 
faTor  of  the  plaintiff  as  to  the  first  plea,  with  leave  to  withdraw 
his  demurrers  as  to  the  second  and  third  pleas,  and  reply  to 
them,  if  he  elects  to  do  so,  and,  on  failure,  that  the  judgment 
against  him  on  those  pleas,  be  made  absolute. 


WoBDS  AcnoNABLS  PXR  SB.— See  the  note  to  Cobum  r.  ffarwood,  12 
Dootf  M,  where  this  tubjeot  ii  diiienwiBd.    See  tlao  SjmaXkw  r.  Aftdarmm^ 


Welch  v.  Welch. 

[a  T.  B.  XonoB,  8S.] 

Plu>OF  OF  Will.— Where  one  witness  to  a  will  deyising  land,  testified  that 
by  direction  of  the  testator,  and  in  her  presence,  and  that  of  •"*>^***q' 
witness,  he  signed  the  testator's  name,  and  snbecribed  his  own  as  a  wit- 
ness; and  the  other  witness  testified  that  he  heard  the  testator  aoknowl* 
edge  the  will,  and  that  he  sabsoribed  it  as  a  witness,  at  her  request,  and 
in  her  presence,  the  proof  wss  held  soffioient. 

Appsal  from  the  county  court.    The  opinion  states  the  easa 

Sharp,  for  the  appellant. 

By  Court,  Tbdiblb,  J.  A  writiug  purporting  to  be  the  last 
will  and  testament  of  Mary  Falker,  was  produced  in  the  countj 
court  of  Bullitt,  in  which  she  last  resided,  and  offered  for  prob* 
ate  by  William  Welch,  jun.,  one  of  the  devisees.  Another  man 
of  the  name  of  William  Welch,  and  John  Huston,  appeared  in 
court,  and  opposed  the  admission  of  the  will  to  record.  Upon 
heariug  the  testimony  of  the  subscribing  witnesses,  the  court 
were  of  opinion  that  the  proof  was  insufficient  to  establish  the 
will,  and  refused  to  permit  it  to  be  recorded.  Welch,  the  de- 
visee, has  appealed  to  this  court;  and  the  question  presented 
for  our  determination  is,  whether  the  proof  is  sufficient  to 
establish  the  will. 

One  of  the  subscribing  witnesses  proves  that  he  wrote  the 
will  pursuant  to  the  instructions  of  the  testatrix,  and  then  read 
it  over  to  her;  that  she  was  sick,  but  her  mind  was  unimpaired, 
and  that  she  recovered  of  her  illness,  and  afterwards  lived  for 
nearly  a  year;  that  he  signed  her  name  to  the  will,  in  her  pres* 
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enoe,  and  by  her  directions,  and  in  the  presence  of  the  other 
sabecribing  witness,  and  attested  it  bj  subscribing  his  name 
thereto,  in  her  presence.  The  other  subscribing  witness  states 
that  be  does  not  recollect  whether  the  will  was  signed  in  his 
presence  or  not,  but  that  the  testatrix  acknowledged  it  in  his 
presence,  and  that  he  attested  it  by  subscribing  his  name 
thereto,  in  her  presence,  and  at  her  request;  that  at  the  time 
of  the  acknowledgment  and  attestation  of  the  will,  she  was  sick,. 
but  her  mind  was  unimpaired.  As  the  will  contains  some  de* 
vises  of  land,  the  sufficiency  of  the  proof  must  be  tested  by  the 
act  of  assembly  concerning  wills.  The  first  section  of  that  act 
requires  that  a  will  in  which  lands  are  deyised  shall  be  signed 
by  the  testator  or  testatrix,  or  by  some  person,  in  his  or  her 
presence,  and  by  his  or  her  directions,  and  moreover,  if  not 
wholly  written  by  himself  or  herself,  shall  be  attested  by  two 
or  more  competent  witnesses  subscribing  their  names  in  his  or 
her  presence:  2  Dig.  L.  K.  1242. 

In  this  case  the  will  was  signed  in  the  presence  of  the  testa* 
trix,  and  by  her  directions,  and  although  but  one  of  the  wit> 
nesses  proves  the  signing  of  the  will,  the  other  proves  that  it 
was  acknowledged  before  him  by  the  testatrix,  and  they  both 
prove  that  it  was  attested  by  them,  and  that  they  subscribed 
their  names  thereto  in  her  presence.  This  is  certainly  suffi- 
cient proof  of  the  execution  of  the  will,  under  the  act  of  assem* 
biy;  and  consequently,  the  county  court  erred  in  refusing  to 
admit  it  to  record.  It  is,  therefore,  considered  by  the  court 
that  the  order  of  the  county  court  rejecting  the  probate  of  the 
said  last  will  and  testament  of  Mary  Falker,  deceased,  be  re- 
versed; that  the  said  will  and  testament  be  here  recorded  as 
fully  proved,  and  the  original  transmitted  to  the  county  court 
of  Bullitt  to  be  there  admitted  to  record  as  fully  proved  in  this 
court,  and  that  such  other  proceedings  be  had  thereon  as  the 
laws  direct  in  like  cases.  The  appellant  must  recover  his  costs 
in  this  court 


P&oviNa  Wn.L  BT  Oks  WrrNiss.~It  is  nndoabtedly  the  settled  doctrine' 
in  most  of  the  states,  that  a  will  of  realty  may  be  established  by  one  only  o§ 
the  attesting  witnesses,  if  he  can  testify  to  a  oomphanoe  with  idl  the  provis- 
ions of  the  statate  relating  to  its  execution:  Jaekaon  v.  Le  Orange,  10  Am.. 
Dea  237,  and  note;  Lindsay  v.  McCarmack,  12  Id.  387,  and  note;  Harj>€r  ▼• 
TFffom,  2  A.  K.  Marsh.  465;  HaU  ▼.  Svfm,  2  J.J. Marsh.  511;  Oviinn  ▼.  Rad-^ 
ford^  2  litt.  137;  Sv^fl  ▼.  FTOey,  1  B.  Mon.  116;  Jauncey  ▼.  Thome,  2  Barb. 
Ch.  40;  S.  0.  Bedf.  Am.  Gas.  on  Wills,  655;  NeUon  ▼.  MeOiffert,  3  Barb. 
Ch.  158;  Tlumpmm  ▼.  SetuUdt,  6  Tbomp.  &  C.  (N.  Y.)  78;  S.  C.  3  Hun,  395; 
Lamberts  ▼.  Cooper's  Executors,  29  Gratt.  61;  Doran  v.  Miller,  78  Bl.  342; 
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Dewey  v.  Dewey,  1  Met.  349;  and  see  the  note  to  Bunoell  v.  Corbin,  10  Am. 
Dec  516.  Thus,  in  Dewey  v.  Dewey,  1  Met.  349,  the  will  was  eatablished,  al* 
thoagh  one  witness  only  deposed  to  a  due  execution,  the  other  witness  testi- 
fying that  he  did  not  reoollect  attesting  the  instrument^  though  he  admitted 
his  signature  to  be  genuine.  So  in  Nelson  v.  McOiffert,  3  Barb.  Ch.  158;  and 
Thompson  v.  Seastedt,  6  Thomp.  &  G.  (N.  Y.)  78;  S.  C.  3  Hun,  395,  where 
only  one  of  the  witnesses  could  recollect  the  facts.  So  where  only  one  wit- 
ness oould  testify  that  he  saw  the  testator  sign:  Doran  v.  Mullen,  78  HI.  342. 
So  where  the  witnesses  contradicted  each  other  as  to  whether  there  was  a 
<lue  execution  of  the  will:  Trustees  qf  Theological  Seminary  v.  Calhoun,  25  N. 
Y.  422;  S.  C.  62  Barb.  381;  Tarrant  v.  Ware,  reported  in  a  note  to  the  case 
last  cited,  25  N.  Y.  422,  and  authorities  cited  in  the  opinion  of  Denio,  J.; 
Jenkins  Will,  43  Wis.  610. 

A  contrary  doctrine  seems  to  be  laid  down  in  Burwell  v.  Corbin,  10  Am. 
Dec.  494;  but  that  case,  on  this  point,  appears  to  have  been  repudiate^  in 
subsequent  decisions  in  the  same  state:  Dudleys  y.  Dudleys,  3  Leigh,  436; 
Lamberts  v.  Cooper*s  Executor,  29  Gratt.  61.  See,  also,  the  note  to  Burwell  v. 
Corbin,  In  Pennsylvania  it  has  long  been  provided  by  statute  that  a  will 
must  be  proved  by  two  witnesses.  The  rule  resulting  from  this  provision  is 
thus  stated  by  Gibson,  J.,  in  delivering  the  opinion  of-  the  court  in  ffock  v. 
Hock,  6  Serg.  &  R.  47:  "  Proof  of  execution  must  be  made  by  two  witnesses, 
•each  of  whom  must  separately  depose  to  all  facts  necessary  to  complete  the 
«hain  of  evidence,  so  that  no  link  of  it  may  depend  on  the  credibility  of  but 
one.  When  the  evidence  is  positive  there  can  be  no  difficulty,  for  the  wit* 
fiesses  then  attest  the  simple  fact  of  execution  itself;  but  where  the  evidence 
of  one  or  both  is  circumstantial,  each  must  make  proof  complete  in  itself,  so 
that  if  the  act  of  assembly  were  out  of  the  question,  the  case  would  be  well 
made  out  by  the  evidence  of  either.  Gircumstantial  proof  can  not,  therefore^ 
be  made  by  two  or  more  witnesses  alternating  with  each  other  as  to  the  dif- 
ferent parts  of  the  aggregate  of  circumstances  which  are  to  make  up  the  neces- 
sary sum  of  proof;  the  evidence  of  each  not  going  to  the  whole.  **  This  rule 
4S  approved  and  applied  in  Derr  v.  OreenawaU,  76  Pa.  St.  239.  It  is  not  neces- 
sary, however,  that  both  witnesses  should  be  subscribing  witnesses  in  order 
to  meet  the  requirements  of  the  statute:  Carson* s  Appeal,  59  Pa.  St.  493; 
and  circumstances  established  by  independent  testimony  may  supply  the 
place  of  one  witness:  Jones  v.  Murphy,  8  Watts.  &;  S.  295;  followed  in  Car^ 
.son*s  Appeal,  59  Pa.  St.  493.  In  Delaware  it  was  held  in  Bash  v.  Pumel,  2 
Harr.  448,  that  where  a  statute  requires  two  witnesses  to  the  execution  of 
a  will,  it  must  be  proved  by  two,  but  that  if  one  of  the  subscribing  witnesses 
should  deny  his  attestation  he  may  be  contradicted. 

If  None  of  thb  Witnessbs  Recollect  the  Facts,  or  if  they  all  testify 
that  the  will  was  not  duly  executed  in  some  particular,  it  may  still  be  estab- 
lished by  circumstantial  or  presumptive  evidence.  Thus,  where  subscribing 
witnesses  testify  that  they  do  not  remember  the  circumstances,  but  recognize 
their  signatures,  and  declare  that  they  never  would  have  attested  the  instru- 
ment without  seeingthe  testator  sign  it  or  hearing  him  acknowledge  it,  due  ex- 
ocution  may  be  inferred:  Patens  Administrator  v.  Joe,  3  J.  J.  Marsh.  113.  So, 
where  the  attestation  clause  states  that  the  requirements  of  the  statute  were 
complied  with,  and  the  signatures  are  genuine,  and  there  are  also  corroborat- 
ing circumstances,  and  no  evidence  to  the  contrary,  the  will  may  be  estab- 
lished, although  the  witnesses  testify  that  they  remember  nothing  of  the 
transaction:  Kdlum's  Will,  52  N.  Y.  517.  So,  where  only  the  handwriting 
of  the  witnesses  is  proved,  the  witnesses  being  dead:  Jackson  v.  Van  Dwten, 
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4  Am.  Dee.  390.  So,  where  the  witnesses  testified  that  the  testator  wm  not 
d  sound  mind,  the  will  was  established  by  proving  his  competency  cUiunde: 
Lmoe  T.  JoU^t,  1  W.  BL  365;  HawanTs  Will,  5  T.  K  Mon.  199. 

Agkhowledoino  Sionaturb  in  WrnfBssBs's  Presbncb  Sovvicunt. — 
It  is  not  necessary  that  the  will  should  be  actoally  signed  in  the  presence  of 
the  witnesses.  It  is  enough  if  he  acknowledge  his  signature  in  their  pres- 
ence: Burvfell  v.  Corhin,  10  Am.  Dec  494;  Jauneey  v.  Thorne,  2  Barb.  Ch. 
40;  S.  G.  Kedf.  Am.  Gas.  on  Wills,  655;  Raah  v.  Pumel,  2  Harr.  (Del.) 
441;  Dewey  v.  Dewey ^  1  Met.  349;  Hogan  v.  Qrosvenor,  10  Id.  54.  Referring 
to  these  decisions  and  to  the  principal  case  as  authorities  on  this  point,  Judge 
Bedfield  (1  Redf.  on  Wills,  226,  note  54),  states  the  doctrine  thus:  <<  A  dis- 
tinct acknowledgment  by  the  testator  of  his  signature  in  the  presence  of  the 
witnesses  is  the  same  as  making  it  in  their  presence.  And  it  seems  strange 
that  any  question  should  ever  have  been  made  on  this  point."  See  further, 
on  thia  sabjeot,  Don  v.  Drowns  poti,  and  cases  cited  in  the  note  thereto. 


Mabtin's  Administbatob  v.  United  States. 

[2  T.  B.  XoHBOB,  80.] 

AoTS  OT  Aoekt,  How  Fab  BiNDixo.—The  acts  of  an  agent,  whether  of  the 
government  or  of  an  individual,  are  binding  on  the  principal  only  to  the 
extent  of  the  authority  conferred. 

A  PowKa  TO  GoLLXCT  implies  only  an  authority  to  demand  and  receive  the 
thing  due  on  an  obligation,  and  not  an  authority  to  commute  for  any 
other  thing. 

A  GovKRincENT  GoLLBCTOB  OF  Revxntjb  has  no  power,  without  special  au- 
thority, to  receive  anything  but  money  on  a  demand  due  the  govern- 
mentb  Hence,  a  plea  of  payment  of  such  a  demand  to  a  collector,  in 
anything  but  money,  must  aver  a  special  authority  to  receive  it. 

Apfkai.  from  the  circuit  court.     The  opinion  states  the  case. 

Sharp,  for  the  appellant. 

Bibb^  Untied  States  district  aitomey,  contra. 

By  Court,  Blaqqis,  J.  Edward  Martin,  on  the  first  day  of 
Kovember,  1816,  executed  his  obligation  to  the  government  in 
the  penalty  of  four  hundred  dollars,  conditioned  for  the  pay- 
ment of  one  hundred  and  ninety-one  dollars  and  fifty  cents,  one 
year  after  date,  to  the  collecter  of  the  sixth  district,  or  such 
person  as  may  be  legally  authorized  to  receive  the  same,  being 
the  amount  of  duty  payable  by  him  under  an  act  of  congress 
of  the  nineteenth  of  April,  1816,  entitled,  "  An  act  to  abolish 
the  existing  duties  on  spirits  distilled  within  the  United  States, 
and  to  lay  other  duties  in  lieu  of  those  at  present  imposed, 
etc."  Tho  obligation  was  put  in  suit  in  the  Simpson  circuit 
court,  against  the  administrator  of  Edward  Martin.     The  de« 

Ak.  Dso.  Vol.  XV— 9 
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J>tteeji  T,  Dfftey,  1  U«t  3i9;  Md  *m  tbe  note  to  Bunoea  v.  CorMi.  10  &n. 
Dm.  SI6.  Tfana,  in  Devry  v.  Dnmy,  1  Met  349,  the  will  wu  crtkUtfxd,!!- 
tboogb  008  wittraa  only  depoMd  to  a  dae  uecntion.  the  othtr  wi&KH  tatt- 
fjing  that  ha  did  not  reoollect  Ktlaatiog  the  instnunent,  though  be  adisibtd 
his  lignatnTa  to  be  goiaioe.  So  in  Nrltoa  v.  McOifftrt,  3  Bvb^  Ch  ISS;  •ml 
T^ompsM  T.  .^mutaU,  6  Thomp.  &  C.  (N.  Y.)  78;  a  C.  3  Hnn,  39i  wbm 
onlj  one  of  the  witueMai  oonld  recollect  the  facta.  So  where  onlr  ooc  wit- 
oenoooldtMtifrthatbeuwthetMtetortigii:  I>oraM  r.  JtuUe*,  78  01341 
So  where  the  witneeeaa  ooDtndicted  each  other  aa  to  whether  tbae  ra  • 
line  eiecntioa  of  the  will:  Tnuteri  qf  Theologkal  Srminary  t,  CalkoKL,  25  S. 
Y.  422;  a  C.  S2BMb.  38Ij  Tarraat  y.  IPore,  reported  in  a  note  to  the  c«t 
Urt  cited,  2S  N.  Y.  422,  and  Mthoritiei  cited  in  tha  opinioa  of  DvicJ.; 
Jentiau'  Will,  43  Wia  610. 

A  oontrwy  doctriDS  eeeau  to  be  laid  down  in  Burtoeli  v.  Corbia,  10  An. 
Deo.  494i  bat  that  oaae,  on  thia  point,  sppeara  to  have  been  lepodUtd  in 
•nbeeqnent  deciiiona  in  the  «Mne  itate:  Dudlegt  ▼.  n^Uys,  3  Ixigli,  4X; 
LanberUr.  Cooprr'*  EkeetMor,  29  Onttt  61.  See,  alao,  the  note  to  Bunorii  f. 
Corbi*.  In  Pennaylvania  it  hM  long  been  provided  by  statate  that  >  eiH 
mnat  ba  proved  by  two  witneaaea.  The  rule  reanlting  from  thia  pravinai  a 
thua  Itated  by  Gibaon,  J.,  in  delivering  the  opinion  of  the  oonrt  in  Horl  *. 
Hoek,  6Serg.  ft  R.  4?:  '■  Proof  of  execntion  mnit  be  made  by  two  wihwrt 
«aoh  of  whom  mnat  aaparately  depoes  to  all  facta  ueo««aary  to  oomplete  tin 
ohaia  of  evidenoa,  ao  that  no  link  of  it  may  depend  on  the  credibility  of  bel 
one.  Whoa  the  evidence  it  poeitive  there  can  be  no  difficulty,  for  the  *it- 
oeaaea  then  atteat  the  aimple  fact  of  eiecntion  itaelf ;  bat  where  the  endeoM 
of  one  or  both  ia  circnmataatial,  each  moat  make  proof  complete  in  itaelf,  •• 
that  if  the  act  o(  aHembly  wen  ont  of  the  qaeation,  the  ca*e  wDold  be  «I] 
made  out  by  the  evidence  of  either.  Cirenmatantial  proof  can  not,  therefare, 
be  made  by  two  or  more  witneaaea  altematlDg  with  each  other  aa  to  the  dif- 
ferent parta  of  the  aggregate  of  circa mitancea  which  are  to  make  op  the  ncota- 
•ary  inmof  proof;  the  eridanoe  of  each  not  going  to  the  whole."  Thiiral" 
ii  approved  and  applied  ia  Drrr  v.  QrtatavnU,  76  Pa.  St  239.  It  U  not  new* 
tary,  however,  that  both  witncoae*  ihoald  bo  anbwiribing  witneawia  in  order 
to  meet  the  reqairomenti  of  the  atatute:  Carton'*  Appeal,  69  Pa.  St.  49J; 
and  oironmatanoua  eatabliahad   bv  ind8i>endent  testimony  may  aupply  t" 
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-«^^^^  ^«.  33a     So,  wbera  Uib  wituMMa  totified  that  the  teatator  wa  not 
■»-  fflma,  ths  will  was  establiihed  by  proving  hU  oompatency  alitLndt; 

*■  •'<'^'.  1  W.  BL  366i  Hmeanet  a'iii.  5  T.  B.  Hon.  199. 
■St  ia'^t*'^^''''™*  Sjohatdkb  15  WiTKBssBs's  Fbbbbhcb  Sdifichbt.— 
^^^    not  negoMKry  that  the  will  Bhould  b«  «ctaallj  tigued  id  the  pretence  at 
-.  o""*"     ^'  '*  enongh  it  ha  acknowledge  hiaiignatare  in  their  prca- 

^°*R  7."^''  ^"  '^'"*'"'  ^°  ^°'-  ^**^   *^:  /ouwey  V.  Tlun-ne,  2  Barb.  Ch. 
.  a-  C.   Kodf.   Am.  Cm,  od  Wills,  655;  R(uh  v.  Pumel,  2  Harr.   {Del.) 
^thZT""  ^'  ^^'^y-  *  Met.  340;  Ilogaa  v.  OrejKnor,  10  Id.  54.   Referring 

~     ^~^'J<lP'«U-on  Willi,  226.  note  64),  itatoi  the  doctrine  thus:  "Adi«. 

.^"^j^O'ledgment  by  the  testator  of  hii  signature  in  the  preeence  ot  the 

^j.,^  '■■°"  ■■  tliB  "tne  as  making  it  in  their  preeenoe.      And  it  teem*  etrange 

""V  f^y  quortion  should  ever  have  been  made  on  this  point."    See  further, 

***"  wibjoot,  J)a»  T.  Brown,  port,  and  caw*  dted  in  the  note  thereto. 
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(3T.B. 


(a  T.  B.  Momn,  «l 
^»  AoEtT,  How  Pab  BiHDnio.— The  acta  ot  an  agent,  whether  o(  the 
^•nunent  or  of  an  individual,  are  binding  on  the  principal  only  to  the 
*  P^Ttt   "'  **"*  »nthority  conferred. 

^^^^  J°  CoLLBcr  implie*  only  an  authority  to  denund  and  receive  tha 
o^»  *i!*-*  °°  ""  obligaticai,  and  not  an  authority  to  commate  for  any 

thoritir^^  "*i^i*JK)R  OF  RiVBNUB  baa  no  power,  without  special  aa> 

njant    '  H    '*^"  Mjthing  but  money  on  a  demand  duo  the  govem- 

'"^Tthin    ^°*^  ^  ^^  "'  payment  ot  anch  a  demand  to  a  oolleotor,  in 

8  hot  money,  must  aver  a  apeeial  authority  to  receive  it 
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c»y^^^  ^"^  ^-     So,  vhere  the  witnene*  testified  that  the  tertktor  wu  sot 

i:,^m~J^     mind,  tbe  will  was  Mtabliihed  by  proving  hU  oompetencj  aUuTide: 

^^-■™«  V-  Jolt^e,  1  W.  BL  36S;  Hoteanft  WiU.  6  T.  B.  Mon.  199. 

^^^CKMowijDono  Smbatdbb  iif  WiTHRasn'a  Pbbbehci  Sutficikht.— 

-^1       "^  nooowsiy  thst  the  wiU  should  be  mabatilj  signed  in  the  presence  o{ 

^^ncfl     w  ***"'     ''  **  "'°°8''  "^  *•*  Botnowlodge  his  ligiutnre  in  their  pre»< 

^Oa  7."™'"  '■  '^'"**"'  '**  ^'°-  ^"^  ^^J  J^a««'y  '.  Thorif,  2  B«b.  Ch. 

-441     VCL         "   *■"■  *^-  "■'  ^'"^  *^!  ^"^  '■  ^""x'.  2  Hmt.   (Del.) 

-tolh— -T^  *■-  ^lof!/,  1  Met.  349;  fl^ojnn  v.  Oramenor,  10  Id.  M.   Referring 

ftJi^.   *°'*'*™  "*^  **•  *''*  pn^cip"!  case  u  authorities  on  tbU  pobt.  Judge 

-      ^^™  <1  Eodf.  00  Wills.  228.  note  64}.  sUtea  ths  doctrine  thus.  "  A  dis- 

"^t  •cknowledgmont  by  tlie  tesUtor  of  his  signstnra  in  the  presence  of  the 

,^^«"w  is  the  same  as  making  it  in  their  presence.      And  it  seems  strange 

*~'.*°y  qnestion  should  ever  have  been  made  on  this  point"    See  torther, 

"»■  rebjeot,  J>i»  T.  Brovm,  poH,  snd  cases  cited  in  ths  nota  theretck 


^^^:s!J!i^a  Administratob  v.  United  States. 

[1  T.  B.  Manoa,  St.] 
<»»  AoKiT,  How  FiB  BntDMO.— The  acta  of  an  agent,  whether  el  th« 
B^Tominent  or  of  an  individual,  are  binding  on  the  principal  only  to  th« 
■A  P^^   "'  *''°  **"^"*y  conferred. 

^^^^^^^  TO  CoLLKTT  impUoB  Only  an  aathority  to  deniaitd  and  receiTS  ths 
o^B    th*"  **"  *"  "^''B'*'*'"!  and  not  an  authority  to  conunute  for  any 

*lw>ritv»'       '^■■*'™*  °'  BxTEHU'i  has  no  power,  without  special  an- 
mgQ«    '  -rr    '^"'^^a  scything  but  money  on  a  demand  due  the  govern* 
"Tthiiu,  ^°°'  *  ^'"^  °'  payment  of  snch  a  demand  to  a  collector,  in 
^™8  °°'  money,  must  aver  a  special  authority  to  rooeivo  it. 


130  Martin  v.  United  States.         [Kentucky, 

fendant  pleaded  payment;  and  also,  that  on  the  day  of 

,  1817,  the  intestate  paid  and  delivered  to  Amos  Edwards^ 

a  collector  of  the  sixth  district  of  Kentucky,  who  then  and 
there  held  the  said  obligation,  and  was  fully  aathonzed  to  col- 
lect the  same,  a  large  quantity  of  whisky,  to  wit,  four  hundred 
gallons,  which  he  accepted  in  discharge  of  the  obligation. 
Upon  the  first  plea  issue  was  joined,  and  a  verdict  and  judg- 
ment for  plaintiff.  To  the  second  plea  the  defendant  demurred, 
and  the  court  sustained  the  demurrer.  The  defendant  ap- 
pealed, and  the  validity  of  the  second  plea  is  the  only  question 
for  the  consideration  of  this  court. 

It  must  depend  entirely  upon  the  authority  of  the  collector 
to  receive  whisky  iu  payment  of  the  obligation.  So  far  as  the 
government,  or  an  individual,  shall  confer  an  authority,  so  far 
only  are  they  bound  by  the  acts  of  an  officer  or  agent;  and 
when  that  authority  is  transcended,  the  agent  becomes  alone 
responsible:  Livermore  on  Agency,  4-6.  The  plea  sets  forth 
no  special  authority,  and  none  can  be  presumed.  It  avers  in 
Edwards  the  power  to  collect,  which  we  understand  to  demand 
and  receive  the  thing  due  on  the  obligation;  and  money,  not 
whisky,  was  due  upon  the  vniting  in  suit,  agreeably  to  its 
tenor.  It  is  not  averred,  and  we  know  of  no  law  or  regulation 
applicable  to  the  departments,  which  authorized  the  coUector 
or  agent  of  the  United  States,  to  commute  for  whisky,  obliga- 
tions to  seciure  its  revenue. 

The  plea,  therefore,  failing  to  show  a  special  authority,  and 
the  government  having  conferred  none  by  its  acts,  we  are 
obliged  to  consider  the  agreement  set  forth  in  the  plea  of  no 
validity  against  the  plaintifiT.  Judgment  affirmed,  with  costs 
and  damages  at  the  rate  of  six  per  cent.,  etc. 


Agsnt  to  Ck)LLiBcrT  CAN  Bbgeivs  Nothino  but  MoinE7.— An  agent  who  is 
simply  empowered  to  collect  a  demand,  can  not  without  special  anthority^ 
commute  or  compromise  it  or  accept  anything  but  money  in  payment  of  its 
8toiy  on  Agency,  sec  99;  Ewell'a  Evans  on  Agency,  117;  Ward  v.  Evtina,  2 
Ld.  Eaym.  928;  S.  C,  2  Salk.  442;  Bridges  y.  Garrett,  h,  B.  5,  C.  P.  454; 
Coming  v.  Strong,  1  Ind.  329;  S.  C,  1  Smith's  Ind.  197;  Kirk  v.  ffiaU,  2 
Ind.  322;  McCarver  v.  Ifealey,  1  G.  Greene,  360;  Oraydon  v.  Patteraon,  13 
Iowa,  256;  AuUman  v.  Lee,  43  Id.  404;  McCuUoch  v.  MeKee,  16  Pa.  St.  289; 
Woodbury  v.  Lamed,  5  Minn:  339;  PcuHfield  v.  Green,  85  III  529;  Bodgers  ▼. 
Bom,  46  Tex.  505;  Waterhouse  v.  Citizens'  Bank,  25  La.  An.  77;  Ward  v. 
Smilh,  7  WalL  451.  Thus  in  Ward  v.  Evans,  2  Ld.  Baym.  928^  a  servant 
was  sant  with  a  claim  for  collection,  and  accepted  a  goldsmith's  note,  and  it 
was  held  that  the  principal  was  not  hound  unless  he  authorized  the  receipt  of 
such  note  or  ratified  it  by  acquiescence.  But  payment  to  an  agent  by  a  check, 
if  the  check  is  duly  honored  is  good:    Bridges  v,, Garrett,  L.  B.  5,  C.  P.  454» 
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per  Ckwkbnm,  C.  J.  An  agent  to  collect  a  claim  cannot  take  in  payment 
of  it,  A  note  to  himself:  Coming  v.  Strong,  1  Ind.  329;  S.  C,  1  Smith's  Ind. 
197;  McCuUoch  v.  McKee,  16  Pa.  St.  289.  Nor  can  he  permit  the  dehtor  to 
set  off  a  claim  against  the  agent  personally:  Bridges  v.  Oarrett,  L.  R.  5  C.  P. 
454;  or  take  horses,  wheat,  or  other  property  in  payment:  Kirk  v.  HiaU,  2 
Ind.  322;  AuUman  v.  Let,  43  Iowa,  404.  And  an  agent  to  sell  property  and 
roceive  payment  cannot  take  notes  for  such  payment:  Scoby  v.  Branch,  59 
Tenn.  (Bascter)  66,  or  exchange  the  property  for  other  property:  Lumpkin  v. 
Wilwn,  6  Heisk,  555,  or  apply  it  npon  debts  due  from  hi.'^self :  Stewart  v. 
Woodusard,  50  Yt.  76.  So,  an  agent  to  whom  a  note  is  intrusted  for  collec- 
tion cannot  sell  it  or  otherwise  dispose  of  it:  Haya  v.  Lynn,  7  Watts,  524. 
And,  if  after  recovering  judgment  on  the  note,  he  assigns  such  judgment  in 
satisfaction  of  his  own  debt,  it  was  held  in  Padfield  ▼.  Oreen,  85  IlL  529, 
that  the  assignee  might  be  enjoined  from  collecting  it. 

The  same  rule  applies  in  the  case  of  an  attorney  employed  to  collect  a  de* 
mand.  Without  special  authority,  his  power  is  limited  to  receiving  or  en- 
forcing payment  in  money.  He  cannot  compromise,  or  release  the  demaud 
until  the  money  is  paid;  Jackson  v.  BartUit,  8  Johns.  361;  Kellogg  v.  Gilbert, 
6  Am.  Dec  335;  Carter  v.  Taleott,  10  Vt.  471.  He  has  no  authority  to  take 
the  defendant's  note:  AfiUer  ▼.  Edmonston,  8  Blackf.  291,  or  a  note  on  him- 
self: McCarvery,  Nealey,  1  G.  Greene,  360;  Oulleity,  Lewis,  3  Stew.  (Ala.) 
23,  or  a  note  or  bond  of  a  third  person:  Langdonv,  Potter,  13  Mass.  319; 
WUkmaon  v.  HoUoway,  7  Leigh.  277;  Smjock  v.  Dade,  5  Eand.  639;  SmUh  ▼. 
LemherU^  7  Gratt.  138;  WUey  v.  MaJiood,  10  W.  Va.  206;  or  a  draft  or  order 
on  a  stranger:  McCarver  ▼.  Nealey,  1  G.  Greene,  360;  Drain  v.  Doggeti,  41 
Iowa»  682;  or  property  of  any  kind,  or  indeed  anything  but  money:  WrigJU  v. 
Daily,  26  Tex.  730;  Kent  v.  Ricards,  3  Md.  Ch.  392;  Harper  v.  Harvey,  4 
W.  Va.  539;  for  he  is  regarded  simply  as  a  special  agent:  GuUett  v.  Lewis,  3 
Stew.  (Ala.)  23. 

Aosztt's  AuTHORmr  to  Takb  Papeb  CntcniATiNa  as  Mokst.— Wherd 
bank  notes  or  other  forms  of  paper  currency,  not  a  legal  tender,  are  in  general 
ciicalation  as  money,  and  are  commonly  received  and  paid  out  in  business 
tranaactions  as  such,  on  a  par  with  coin,  or  not  materially  depreciated,  and 
that  fact  is  known  to  a  creditor  placing  a  demand  in  an  agent's  hands  for  col- 
lection,  an  authority  to  receive  such  notes  in  payment  of  the  demand  may  be 
implied,  unless  the  principal  expressly  forbids  it:  Rodgers  v.  Bass,  46  Tex. 
505;  Robinson  v.  International  Life  Assurance  Society,  42  N.  Y.  54.  Thus,  a 
sheri£f  with  an  execution  in  his  hands,  being  in  this  particular  merely  the 
agent  of  the  plaintiff,  may  receive  such  notes  in  payment,  unless  specially  in- 
stracted  otherwise:  Governor  v.  Carter,  14  Am.  Dec  588;  Atkin  v.  Mooney, 
PhiL  L.  (N.  C.)  But,  if  the  fact  that  such  notes  are,  in  general,  circulation 
as  money,  is  not  known  to  the  principal,  no  authority  to  the  agent  to  receive 
payment  therein  can  be  implied:  Graydon  v.  PaUerson,  13  Iowa,  256. 

Ck>HncDEKATX  NoTE& — ^Many  of  the  cases  in  the  United  States  on  the  sub- 
ject of  an  agent's  right  to  receive  paper  currency,  which  is  not  a  legal  tender, 
in  payment  of  his  principal's  demand,  have  arisen  with  reference  to  the  notes 
issued  by  the  late  southern  confederacy.  The  decisions  on  this  point  are  not 
harmonious.  Many  of  them  are  in  favor  of  the  doctrine,  that  if,  at  the  time 
and  place  of  the  payment,  the  notes  were  in  common  circulation  as  money,  no 
material  difference  being  made  in  business  transactions  between  them  and  coin, 
the  agent's  authority  to  receive  them,  unless  forbidden,  may  be  implied,  even 
tbou^  the  principal  did  not  reside  within  the  limits  of  the  confedeiacy: 
Robinson  v.  InUmational  Life  Assurance  Society,  42  N.  Y.  54;  Pidgeon  v. 
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WmSanu,  21  Om^  251;  IlaU  ▼.  Wall,  22  Id.  4SA;Aann  ▼.  Jfootify^  FhiL  I. 
(N.  C. )  31 ;  Bodgers  ▼.  ^om,  46  Tex.  505.  Thos,  in  the  case  last  cited,  a  prin- 
«ipftl  residing  in  DeUware  appointed  an  agent  in  Texas,  before  the  war,  to  s^ 
certain  land  and  to  receive  payment;  the  land  was  sold,  and  in  IB62,  abortlj 
•after  the  confederate  carrency  made  its  appearance  in  Texas,  and  when  it 
generally  received  and  paid  oat  as  money,  no  difference  being  made  beti 
it  and  coin,  the  agent  accepted  payment  in  confederate  notes,  and  the  |iay- 
tnent  was  held  good.  Moore,  J.,  delivering  the  opinion  of  the  ooart,  after 
Stating  that,  unless  there  were  special  instructions  requiring  payment  in  ipold 
and  silver,  an  agent  was  authorised  to  receive  "  current  bank  notes,  or  other 
tokens  generally  taken  and  received  in  payment  of  debts  and  current  in  boa- 
ness  transactions  as  money,"  said: 

"  The  creditor,  of  course,  has  the  right  to  exact  the  payment  of  his  debt 
'  in  such  money  as  the  law  declares  to  be  a  legal  tender.     Why,  then,  may  the 
•agent,  who  is  authorised  merely  in  general  terms  to  collect,  without  anything 
'4>eiug  said  as  to  the  character  of  the  money  in  which  he  is  to  do  eo^ 
teoeive  payment  in  that  which  is  not  a  legal  tender?    Unquestionably,  be- 
cause,  by  the  authority  given  the  agent,  without  restriction  as  to  the  kind  of 
money  he  shall  receive,  it  must  be  inferred  that  the  principal  intended,  and 
his  agent,  as  well  as  the  del  tor,  understood  that  he  was  willing  for  his  debt 
to  be  paid  in  such  bank  bills  or  other  currency,  as  was  generally  taken  and 
received  by  others,  in  payment  of  debts.     The  legal  inference  from  an  au- 
thority given  an  agent  to  collect  a  debt  is,  that  he  is  authorised  to  receiTO 
money,  current  and  at  par  with  coin,  usually  received  in  like  transactions  by 
the  community  in  general  where  the  debt  iB  paid.     The  agent,  therefore,  has 
no  authority  to  sell  or  barter  and  exchange  the  note  to  the  debtor,  or  any  one 
else,  for  drafts,  bills  of  exchange,  or  any  kind  of  personal  or  real  property. 
The  inference  to  be  deduced  from  the  general  authority  given  the  agent  to 
collect  is,  that  he  must  do  so  in  money.     But  in  what  kind  of  money  shall 
this  be  done  ?    Is  it  to  be  understood  that  in  such  cases  the  word  *  money ' 
is  to  be  taken  in  its  most  restricted  and  limited  sense,  and  should  be  held  to 
refer  to  such  gold  and  silver  coin,  or  notes  and  bills,  as  are  by  the  constitu- 
tion and  laws  declared  to  be  a  legal  tender;  or  is  it  to  be  taken  and  interpreted 
according  to  its  popular  use,  and  held  to  authorize  the  t«ceipt  of  currency 
and  bills  recognized  in  general  circulation,  where  the  debt  is  to  be  paid,  as 
money?    We  answer,  in  general,  unless  the  language  of  the  power  is  quali- 
fied or  restricted,  it  should  be  held  to  import  the  latter.    It,  therefore,  shows 
that  such  an  agent  is  authorized  by  the  power  to  receive  whatever  is  generally 
recognized  and  treated  in  business  transactions  as  money,  and  is  at  par,  and 
readily  convertible  into  money,  made  by  law  a  legal  tender,  for  the  payment 
of  debts,  or  where  the  discount  upon  it  is  so  little  as  to  have  no  material 
effect  on  its  general  circulation  and  value." 

So,  in  Robinson  v.  Life  Asfturance  Society,  42  N.  Y.  54,  an  agent  in  Vir- 
ginia of  an  English  insurance  company,  received  confederate  notes  in  payment 
of  premiums  on  a  policy,  at  a  time  when  they  were  in  general  use  and  were 
equal  in  value  to  circulating  bank  notes  of  Virginia,  but  were  five  per  cent 
below  gold,  and  it  was  held  that  he  had  a  right  to  do  so.  So.  in  HaU  v. 
Wall,  22  Gratt.  424,  an  agent  in  Virginia  of  a  principal  residing  in  one  of  the 
loyal  states,  took  confederate  notes  in  payment  of  a  claim  when  they  were  in 
general  circulation  as  money,  but  were  ten  per  cent,  below  gold,  and  it  was 
held  good.  To  the  same  effect  was  Pidgton  v.  WiUiavMy  21  Gratt  251.  So, 
in  Westhrooh  v.  Davis,  48  Ga.  471,  it  was  held  that  a  trustee  was  authorized 
to  accept  confederate  notes  when  they  were  in  general  circulation  as  money, 
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and   were  received  by  pradent  baiineas  men,   although  they  were  at  a 
disoooikt. 

On  the  other  baud,  in  Harper  y.  Hartley,  4  W.  Va.  539,  where  an  attorney 
residing  within  the  confederacy  accepted  payment  of  a  judgment  in  confed- 
erate notes,  his  client  being  a  loyal  citizen  of  the  United  States,  it  was  held 
that  soch  acceptance  was  unauthorized,  and  that  the  payment  did  not  satisfy 
the  jndjpnent.     So,  in  AUetf  v.  Hogers,  19  Oratt.  366,  where  the  owner  of 
certain  notes,  who  resided  in  one  of  the  northern  states,  left  them  with  a  Vir- 
ginia bank  for  collection  before  the  war,  and  payment  was  received  by  the 
bcmk  during  the  war  in  confederate  notes,  which  were  in  general  circulation 
as  money,  it  was  held  that  the  principal  was  not  bound.     So,  in  Frelz  v. 
Stover,  22  Wall.  198,  the  same  doctrine  is  laid  down.     In  Waterhouse  v.  CUU 
zetui*  Bank,  25  La.  An.  77*  a  bank  in  New  Orleans  having  a  claim  for  collec- 
tion, took  confederate  notes  at  a  time  when  they  were  the  only  currency  in 
circulation,  and  it  was  held  in  an  action  against  such  bank,  that  the  collec- 
tion should  have  been  made  in  lawful  money,  or  if  that  were  impossible,  the 
principal  should  have  been  notified,  or  that  the  principal  approved  the  ac- 
ceptance of  the  notes.     And  where  a  claim  was  expressly  payable  in  lawful 
currency  of  the  United  States,  and  was  placed  in  an  attorney's  hands  for  col- 
lection, ^th  authority  to  "exercise  his  discretion  as  to  the  procedure"  to 
"enforce  payment,"  an  acceptance  by  him  of  confederate  notes  in  payment, 
at  a  time  when  they  were  in  general  and  exclusive  circulation  as  money,  was 
declared  wrongful,  and  he  was  held  liable:  Mangum  v.  Ball,  43  Miss.  288. 
In  Webster  v.    Whitworth,  49  Ala.  201,  an  agent  was  held  liable  for  suffering 
oonfederates  notes,  received  upon  a  debt  due  his  principal,  to  remain  on  de- 
posit until  they  became  worthless. 

No  doubt  in  cases  where  both  principal  and  agent,  as  well  as  the  debtor, 
resided  within  the  limits  of  the  confederate  states,  an  authority  to   such 
agent  to  receive  payment  in  what  in  fact  was  the  common  currency  of  those 
states,  and  was  generally  received  in  business  transactions  as  money,  might 
well  be  presumed,  in  the  absence  of  any  positive  instructions  to  the  contrary. 
But  it  is  difficult  to  see  how  such  a  rule  can  be  applied  to  a  case  where  the 
principal  was  a  loyal  citizen  of  the  United  States  residing  within  the  federal 
lines,  and  where,  therefore,  communication  with  his  agent  was  not  only  im- 
practicable but  unlawful,  so  that  no  inference  could  reasonably  be  drawn 
against  him  from  the  fact  that  he  did  not  forbid  payment  in  confederate 
notes.     Upon  principle,  therefore,  the  doctrine  of  Harper  v.  Harvey,  4  W. 
Va  539;  AUey  v.  Rogers,  19  Gratt.  366;  and  Fretz  v.  Stover,  22  Wall.  198,  is 
preferable  to  that  laid  down  in  Bodgers  v.  Bass,  46  Tex.  605;  Pidgeon  v. 
WaUams,  21  Gratt.  251,  and  HaU  v.  Wall,  22  Id.  424. 

It  is  proper  to  remark  in  this  connection  that  in  Rodgers  v.  Bom,  46  Tex. 
605,  some  stress  was  laid  upon  the  fact  that  the  notes  upon  which  the  pay  • 
ment  was  made  were  drawn  to  the  agent,  and  he  was  the  ostensible  owner, 
but  it  was  known  to  the  maker  that  the  land  for  which  they  were  given  be> 
longed  to  the  principal.  Certainly  where  the  principal  clothes  the  agent 
with  the  apparent  ownership  of  the  demand,  and  the  fact  of  the  agency  is  not 
disclosed  to  the  debtor,  any  pa}rment  accepted  by  the  agent  will  bind  the 
principal  Thus,  where' a  judgment  was  assigned  to  an  agent  for  collection, 
and  he  accepted  confederate  notes  in  satisfaction,  without  making  it  known 
that  he  was  agent»the  payment  wiis  held  good:  DiUard  v.  dements^  58  Tenn. 
(Baxter)  137. 
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Bbibtow  V.  Patton's  Administb^tbdl. 

[2  T.  B.  MonoB,  91.1 

Upon  ihb  Death  of  a  Dkfbkdaxt  in  Executiok  the  sheriff  cuuiot  pro- 
ceed without  a  revivor,  even  where  a  levy  has  been  made,  and  if  ho  doet 
80,  the  execution  may  be  quaahed  and  restitution  ordered. 

Motion  to  Quash  Barred  bt  Lapse  of  Time. — A  motion  to  quaah  an  ex- 
ecution, for  an  irregularity  in  enforcing  it  without  a  revivor,  after  tha 
defendant's  death,  must  be  made  in  reasonable  time,  or  it  will  be  bairod; 
eleven  years  is  not  a  reasonable  time  for  such  purpose. 

Lapse  of  Time  is  always  regarded  upon  an  application  merely  to  oorreci  n^ 
regularities,  and  not  to  promote  substantial  justice. 

Appeal  from  the  circuit  court.    The  opinion  states  the 


Depew,  for  the  appellant. 
Ihul,  for  the  appellee. 

By  Court,  Babbt,  C.  J.  The  appellant,  after  judgment 
against  him  in  ejectment,  in  the  circuit  courts  in  faTor  of  William 
Payton,  had  commissioners  appointed  under  the  occupying 
claimant  laws,  who  reported  a  balance  in  bis  favor  of  six  hun- 
dred and  three  dollars  and  sixteen  and  one  half  cents,  for  which 
the  appellant  had  judgment  at  the  February  term,  1808.  This 
judgment  was  subsequently  reyived  by  scire  faciaa,  and  execu- 
tion issued  for  the  amount  against  Payton  in  November,  1810. 
A  small  amount  was  made  on  it.  A  second  execution  was  issued 
on  the  fourth  of  February,  1811,  upon  which  three  hundred  and 
ninety-one  dollars  and  eighty-one  cents  was  made.  A  third  ex- 
ec a  tion  issued  on  the  sixth  of  April  of  the  same  year  was  levied 
on  personal  estate,  but  not  sold  for  want  of  time  to  advertise. 
On  the  fifth  of  June,  1811,  a  fourth  execution  was  issued,  and 
the  balance  of  two  hundred  and  four  dollars  and  twenty-seven 
and  one  half  cents  was  made  by  the  sheriff,  and  paid  to  the 
plaintiff  on  the  eleventh  of  July,  1811. 

At  the  May  term  of  the  circuit  court,  1823,  Mary  Payton,  the 
administratrix  of  William  Payton,  had  a  rule  against  the  appel- 
lant to  show  cause  why  the  executions  of  the  fourth  of  Febmaiy 
and  fifth  of  June,  1811,  should  not  be  quashed,  because  the  said 
William  Payton  had  departed  this  life  before  their  emanation, 
lu  obedience  to  the  rule  the  appellant  appeared  and  opposed  the 
motion,  insisting  that  it  was  not  the  appropriate  remedy,  and 
that  it  was  barred  by  the  lapse  of  time.  It  was  proved  that 
William  Payton  died  on  the  tenth  of  June,  1811.  Upon  thib 
state  of  case  the  circuit  court  sustained  the  motion  so  far  as  to 
quash  the  execution  that  issued  on  the  fifth  of  June,  and  ordered 
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restitution  of   the  monej  that  had  been  made  under  it,  with  in- 
terest;  to  reverse  which  judgment  this  appeal  is  prosecuted. 
After  the  death  of  the  intestate,  Pajton,  it  was  irregular  for  the 
sheriff  to  have  proceeded  further  under  the  execution:  Waggon 
T.  McCoifs  execuiors,  2  Bibb,  198.     For  this  cause  the  execution 
might  well  have  been  quashed,  and  restitution  ordered  if  the 
motion  had  been  made  in  due  time.     Whether  the  statute  of 
limitations  applies  to  such  cases  is  a  question  that  does  not  ap- 
pear to  have  been  decided,  but  it  would  seem  proper  that  mo- 
tions of  this  nature  should  be  made  in  convenient  time.     It  is 
essential  to  the  ends  of  justice  and  to  the  quiet  and  repose  of 
litigants.      What  that  time  ought  to  be  it  is  not  necessary  now  to 
determine.     It  may  be  best  to  leave  each  particular  case  to  rest 
on  its  own  circumstances,  under  the  sound  discretion  of  the 
court.     A  distinction  has  been  taken  between  cases  where  the 
grounds  of  the  motion  appear  of  record,  and  where  tbej  are  to 
be  made  out  by  parol  proof.    In  the  former,  time  is  not  con- 
sidered so  important  as  in  the  latter.    In  the  case  of  Miller  y. 
Andencn,  Iiitt.  S.  C.  169,  where  execution  had  issued  after  the 
year  and  day,  without  reviying  the  judgment,  it  was  decided 
that  it  might  be  quashed  on  motion,  although  nearly  seven  years 
had  elapsed.     We  are  not  favored  with  the  reasons  of  the  judge 
and  cannot  readily  perceive  the  principle  that  justified  the  de- 
cision. 

In  the  case  of  McKinney  v.  Scott,  1  Bibb,  155,  a  motion  to 
quash  an  execution  for  an  acknowledged  irregularity  was  de- 
nied after  the  lapse  of  nine  years  from  the  time  it  occurred, 
and  of  ssTen  after  the  money  had  been  paid.     The  grounds  of 
the  motion,  as  in  the  present  case,  were  made  out  by  parol 
proof.    In  this  case  more  than  eleven  years  had  elapsed  after 
the  error  complained  of  before  the  motion  to  quash  was  made. 
Longer  time  ought,  in  reason,  to  be  given  to  the  representa- 
tives of  a  dead  man  than  one  who  stands  ready  to  assert  his 
nghts.    It  does  not  appear  when  the  appellee  administered  on 
the  estate  of   her  husband.     The  presumption  is  from  the 
emergency  of  such  cases  that  it  was  shortly  after  his  death. 
Allowing  her  one  year  to  look  into  the  condition  of  the  estate 
of  the  intestate,  and  a  still  longer  time  will  have  intervened 
between  the  irregularity  and  the  motion  to  quash  than  it  did  in 
the  case  referred  to,  of  McKinney  v.  Scott, 

When  the  policy  of  the  law  has  limited  to  a  much  shorter 
time  just  demands  for  redress  of  injuries  arising  from  actual 
^nor  in  judicial  proceedings,  courts  cannot  fail  to  regard  the 
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lapse  of  timOy  when  the  object  is  to  correct  mere  in^gnlarities, 
and  not  to  promote  substantial  justice.  From  the  view  taken 
we  are  satisfied  that  the  court  did  wrong  to  sustain  the  motion. 
The  judgment  of  the  circuit  court  is  reversed,  with  costs, 
and  the  cause  remanded,  with  directions  to  oTerrule  the  motion, 
with  costs,  etc. 


Bajxk  of  Limestone  v.  Penigk. 

[3  T.  B.  MomoB,  M.] 

SxTBBTr  Rbleasiko  Principal  to  Testht. — ^Though  a  releaae  opeimtes  aolf 
on  pretent  rights,  yet  where  a  surety,  beinj;  sued  alone,  relonsos  liii  prin- 
cipal from  liability  over,  for  the  purpose  of  making  him  a  witiie— ,  it  ia 
possible  that  the  release  may  operate,  because  as  the  surety's  ri^t  t» 
indemnity  arises  when  the  contract  is  made,  it  may  be  regarded  as  a 
present  right  to  take  effect  in  future. 

SuBKTY  Estopped  bt  Release. — ^Whether  such  release  be  an  abeolute  dis- 
charge or  not,  if  it  be  acoompanied  by  a  covenant  not  to  resort  to  the 
principal,  the  surety  will  be  estopped  from  demanding  remuaermliaB 
from  the  principal  in  case  the  action  goes  against  him,  and  the  principal 
is  therefore  a  competent  witness. 

Blank  Filled  up  without  Authority.  — Where  a  blank  note  is  filled  np 
by  the  payee  in  a  manner  not  contemplated  or  authorised  by  the  makwy 
it  is  not  binding  upon  him  unless  he  ratifies  it. 

A  Surety  Siokino  a  note  thus  filled  up  in  a  manner  not  anth<»iaed  by  ibe 
principal,  and  without  being  apprised  of  such  alteration,  is  not  boond, 
and  in  order  to  charge  him  the  payee  must  show  that  he  knew  the  fact. 

An  Unauthorized  Alteration  of  an  instrument  by  the  obligee,  thoo^ 
beneficial  to  the  obligor,  avoids  it;  as  where  a  new  surety  is  added. 

A  Surety  need  not  Sign  at  the  Same  Tdce  as  the  principaL 

Where  a  Surety  Signs  after  the  Discountino  of  a  note^  no  new  di»^ 
count  is  neoessary  to  bind  him. 

Ebbob  to  the  circuit  court.     The  opinion  states  the  case. 

(7.  S.  Bibb  and  Crittenden,  for  the  plaintiff  in  error. 

By  Court,  Hagoin,  J.  Bichard  Waters  had  an  accommoda- 
tion of  five  thousand  five  hundred  dollars  from  the  Bank  of 
Limestone,  secured  by  the  indorsement  of  William  Penick  and 
Israel  Jennings,  and  in  the  spring  of  the  year  1820,  being 
about  to  set  out  for  Orleans,  he  deposited  in  the  bank  several 
notes  drawn  by  him,  payable  to  Penick,  and  indorsed  by  Penick 
and  Jennings,  to  be  filled  in  renewal  of  the  transaction  while 
absent.  The  note,  which  was  under  discount  when  he  left  the 
country,  fell  due  on  the  eleventh  of  April,  1820,  and  the  cashier 
filled  up  one  of  those  blanks  in  the  manner  of  the  original  trans- 
action, and,  as  intended  by  the  parties  when  it  was  deposited^ 
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and  had  it   discounted  in  satisfaction  of  the  note  then  due; 
and  on  the  same  day,  he  so  altered  another  of  the  notes  which 
had  been  deposited  with  him  by  Waters,  as  to  make  it  upon  ita 
face  a  joint  and  several  note  of  Waters  and  Penick,  payable 
directly  to   the  institution,  pasted  a  piece  of  paper  at  the  foot 
of  it,  and  presented  it  for  the  signature  of  Penick,  who  ex- 
ecnted  it  accordingly,  and  in  the  month  of  June  following,  the 
cashier  inserted  the  name  of  Jennings  in  the  face  of  the  latter 
note,  as  an  additional  obligor,  and  obtained  his  signature  to  it. 
The  cashier  says  that  the  latter  note  was  substituted  for  the 
indorsed  one,  after  the  signature  of  Jennings,  but  no  order  was 
ever  made  discounting  it.     There  is  no  controversy  as  to  the 
consideration  of  the  two  last  notes,  and  that  in  the  shape  of  a 
joint  and  several  note  was  obtained  in  consequence  of  an  order 
of  the  board,  requiring  all  its  notes  in  that  form.     No  intima- 
tion of  this  order,  or  of  the  change  of  the  note,  had  been  given 
to  Waters  until  his  return,  which  was  in  the  month  of  June; 
but  circumstanoes  were  proved  which  left  it  doubtful  whether 
Penick  was  or  was  not  apprised  of  the  order  of  the  board,  and 
of  the  alteration  in  the  note  when  he  executed  it;  and  it  might 
possibly  be  inferred  from  the  proof  that  Waters  approved  of  it 
upon  bis  return.     To  recite  the  proof,  however,  upon  this  sub- 
ject, is  deemed  unnecessary,  for  its  weight  was  with  the  jury. 
The  cashier  of  the  bank  restored  to  Waters  all  the  blanks,  ex* 
cept  two  or  three,  one  of  which  had  been  filled  up,  indorsed 
and  discounted;  one  had  been  altered  and  used  as  above  men- 
tioned; and  the  other  was  produced  in  its  original  shape  on  the 
first  trial  of  this  suit.    Upon  the  note  so  changed  to  a  joint  and 
several  promise  of  Waters  and  indorsers,  and  executed  under 
the  circumstances  recited,  the  bank  instituted  a  separate  action 
ftgainst  Penick. 

He  pleaded:  1.  Payment  with  notice  of  set-off,  to  support 
^hich,  he  relied  upon  the  discount  of  the  indorsed  note;  2. 
That  the  note  in  suit  was  obtained  by  fraud;  8.  Non  esi/actum;^ 
and,  4.  As  in  the  second  plea,  stating  moreover,  that  the  note 
was  obtained  by  the  plaintiffs,  and  others  in  collusion  with 
them,  falsely  and  fraudulently  representing  to  the  defendant^ 
that  it  had  been  executed  by  Waters  and  delivered  to  the 
cashier  to  get  the  signature  of  the  defendant,  and  denying  that 
Waters  had  executed  it. 

On  the  trial  of  the  cause,  the  defendant  introduced  Waters 
as  a  witness,  delivering  him  a  release,  which  contained  like- 
wise a  covenant,  that,  notwithstanding  any  recovery  which 
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might  be  had  against  him,  he  woald  neyer  call  on  Waters,  or 
the  other  euppoaed  security,  for  one  cent.  The  testimony  of 
Waters  was  calculated  to  prove  that  the  notes  left  with  the 
cashier  by  him  were  understood  and  intended  to  be  filled  up  in 
the  original  form,  and  that  he  never  approved  or  ratified  the 
charge.  To  this  the  plaintiff  objected;  but  the  proof  vras  ad- 
mitted.    The  court  instructed  the  jury: 

1.  That  if  they  should  find  that  the  plaintiffs  had  filled  np 
the  note  of  Waters  without  his  consent,  binding  him  in  a  man- 
ner different  from  that  contemplated  or  authorized  by  him  when 
he  delivered  the  blank  to  the  plaintiffs,  the  obligation  thus  taken 
was  not  the  deed  of  Waters,  but  Toid  as  to  him,  unless  they 
should  believe  that  he  re-acknowledged  or  affirmed  the  same 
after  it  had  been  filled;  and  any  act  which  clearly  indicated  the 
assent  of  the  mind  to  stand  to  and  perform  a  contract  previoasly 
entered  into  was  a  confirmation. 

2.  That  if  the  jury  should  find  that  the  plaintiffs  or  their  agent 
did  not  inform  the  defendant  Penick  that  the  note  was  filled  up 
as  above  supposed,  provided  the  juiy  should  be  satisfied  that  it 
was  so  filled,  it  was  a  fraud  on  Penick,  and  rendered  the  obliga- 
tion void  as  to  him,  unless  they  should  be  satisfied,  from  the 
evidence,  that  Penick  was  fully  apprised  of  its  having  been  so 
filled,  without  the  authority  of  Waters,  and  the  proof  of  his 
having  been  so  apprised,  lies  on  the  plaintiff. 

3.  If  the  jury  should  find  that  after  the  execution  and  delivezy 
of  the  note  sued  on  by  Penick,  the  plaintiff  inserted  the  name  of 
Jennings,  as  a  new  party  thereto,  without  the  assent  of  Waists 
and  Penick,  it  rendered  the  obligation  Toid  as  to  them,  unless 
they,  or  one  of  them,  afterwards  confirmed  the  same;  and  in 
«ase  it  was  confirmed  by  one  only,  it  would  be  obligatory  on 
him  alone. 

4.  If  the  jury  should  be  of  opinion  that,  at  the  time  (to 
wit,  on  the  eleyenth  of  April)  this  obligation  was  ordered  to  be 
discounted,  it  was  not  executed  by  Penick,  his  subsequent 
signature  and  delivery  as  security  to  Waters  would  not  be  obli- 
gatory on  him,  unless  the  note  was  again  discounted  or  executed 
upon  some  consideration  operating  beneficially  to  himself  or  to 
his  principal,  or  injuriously  to  the  plaintiffs. 

The  jury  found  for  the  defendant.  Judgment  was  rendered 
accordingly.  The  plaintiffs  appealed,  and  it  now  becomes  the 
duty  of  this  court  to  consider  the  competency  of  Waters  as  a 
witness,  and  the  correctness  of  the  several  instructions  given 
on  the  trial.     We  have  been  referred  to  many  authorities  to 
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proTo  that  one  obligor  may  not  be  a  witness  for  another,  in  a 
separate  action;  but  they  are  all  i  neon  elusive  because  no  release 
appears  to  have  been  executed  in  any  of  them.     It  is,  bowcTer, 
contended  that  the  release  in  the  present  case  can  avail  nothing, 
upon  the  principle  that  a  release  can  only  operate  upon  a  pres* 
ent  right.      The  rule  is  unquestionable,  still  its  applicability  is 
not  BO  clear.    Upon  the  execution  of  the  note  in  suit,  if  genuine, 
Waters  incurred  an  obligation  to  indemnify  Penick,  bis  surety; 
and  it  is  possible  that  by  technical  law,  a  release  might  bear 
upon  that  duty,  as  a  present  right  to  take  effect  in  future:  Co. 
liit.  265';  9  Johns.  123;  4  Bibb,  331;  and  many  of  the  cases 
which  are  supposed  to  bear  upon  this  point  are  found,  upon 
examination,  to  present  only  questions  of  construction,  and  not 
to  depend  ux)on  the  ability  of  the  party  in  law  to  discharge  the 
demand.       To  determine,  however,   that  a  release  would  or 
would  not  discharge  Waters  from  all  responsibility,  does  not 
seem  to  be  indispensable.     The  heir  apparent,  it  is  acknowl- 
edged, cannot  release  to  disseisor  of  his  father,  nor  can  he 
make  a  valid  conveyance;  but  if  he  execute  a  release,  or  deed 
of  conveyance,  with  covenant  of  warranty,  he  would  be  es- 
topped to  assert  title  to  the  estate,  after  the  death  of  the  parent; 
and  we  cannot  perceive  how  it  would  be  possible  for  Penick, 
failing  in  this  suit,  successfully  to  demand  remuneration  from 
Waters,  notwithstanding  the  covenant  contained  in  his  release. 
We,  therefore,  suppose  the  witness  was  properly  admitted. 

We  likewise  concur  with  the  circuit  court  in  the  first  and 
second  instructions  given  the  jury.     If  the  note  was  made  and 
execated  in  the  manner  and  under  the  circumstances  supposed, 
it  was  certainly  inoperative  in  law,  and,  in  saying  this,  we  do 
not  consider  the  judge  as  invading  the  province  of  the  jury,  as 
contended  by  the  plaintiffs.     On  the  contrary,  every  fact  was 
leferred  to  the  jury;  nor  do  we  consider  it  exceptionable  in  the 
judge  to  have  required  proof  from  the  plaintiffs,  that  the  defend- 
ant was  apprised  of  the  circumstances  calculated  to  destroy  the 
note,  being  transactions  of    the  plaintiffs  and  their  agents. 
Touching  the  third  instruction,  we  apprehend  the  authorities 
are  conclusive.    Although  no  hardship  could  possibly  result  to 
Penick,  by  the  insertion  of  the  name  of  another  security,  yet,  to 
protect  deeds  and  written  evidences  from  all  possible  violence, 
the  law  has  forbidden  any  alteration,  however  immaterial,  by 
the  obligee:  11  Co.  27;   Shep.  Touch.  66.     Wo  do  not  very 
clearly  understand  the  object  or  effect  of  the  fourth  instruction 
given  by  the  circuit  court;  but  it  seems  to  maintain  that,  if  the 
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note  was  received  and  discounted  by  the  bank,  with  the  signa- 
ture of  Waters  only,  and  security  being  expected  or  required, 
Penick  called  and  executed  it  on  his  part,  a  second  discaiint  by 
the  bank  was  indispensable  to  bind  Penick,  unless  some  g^n  or 
loss  shall  have  been  subsequently  enjoyed  or  sustained  by  some 
of  the  parties.  We  cannot  concur  in  this.  We  cannot  perceive 
the  necessity  or  propriety  of  a  second  discount  of  the  noteu 
Nor  do  we  understand  why  the  obligation  of  the  suretj  sh&U 
depend  upon  his  execution  of  the  note,  at  the  same  time  it  was 
executed  by  the  principal.  Such  a  defense,  we  believe,  had  not 
been  recognized  by  the  common  law  or  chancery,  nor  can  any 
of  our  statutes  be  construed  to  give  it. 

Judgment  reversed,  with  costs,  and  further  proceedings  to  be 
had  consistent  with  this  opinion. 


Alteration  or  Instruments. — See  WoodwoHk  v.  Bank  ^f  Amariea,  10 
Am.  Dea  239,  and  note;  Stephetu  v.  Oraham^  Id.  486;  Doi  ▼.  Wright^  11  Id, 
546;  Campbell  v.  MeArthur,  Id.  737;  Babb  v.  CUmmm^  13  Id.  484.  See  alw 
the  note  to  Tuekerman  v.  Hariwell,  14  Id.  232L 


Saio>£bs  t;.  Morrison's  Executor. 

[3  T.  B.  MoifBOS.  109.] 

BsOBcnoN  OF  "  About  "  nr  Calls  of  Entry. — ^Where  an  entry  ealla  for  land 
on  a  certain  creek,  "about  seven  miles"  from  its  month,  the  word 
"about  '*  most  be  rejected,  and  the  distance  taken  in  a  steaig^t  line  &om 
the  month,  if  the  stream  is  of  sufficient  length. 

Meanders,  When  Followed. — In  such  a  case,  if  the  stream  is  a  lazge  river, 
or  is  not  of  sufficient  length,  the  meanders  may  bo  followed  in  maaoaxing 
the  distance. 

Appeal  from  the  circuit  court.    The  opinion  states  the  ease. 

Sharp,  for  the  appellant. 

Bibb,  and  Crittenden,  for  the  appellee. 

By  Court,  Haogin,  J.  This  is  a  conflict  between  interfering 
entries.  Sanders,  held  under  the  elder  grant,  and  Morrison 
filed  a  bill,  setting  forth  title  under  an  entry  in  the  name  of 
Andrew  Shrewer,  for  eight  hundred  acres  of  land,  of  the 
thirteenth  of  Janua^,  1783,  **  on  Eagle  creek,  a  north  branch 
of  Kentucky,  to  include  a  salt  lick  in  the  middle  of  a  square 
tract,  about  eight  or  nine  miles  from  the  mouth  of  said  creek." 
Sanders  controverted  the  specialty  of  this  entry,  and  likewise 
relies  upon  his  own  in  the  name  of  John  C.  Richardson,  for 
six  hundred  and  sixty-seven  acres  of  the  seventh  of  July,  1780» 
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*'  on  "EsLgle  creek,  about  Beven  nules  from  the  mouth,  begioning 

\>n  the  north  -west  side  of  said  creek,  one  hundred  and  fifty  poles 

therefrom,  and  to  run  south-east  a  distance  sufficieot  to  include 

the  quantity  in  a  square,  by  lines  at  right  angles  to  each  other." 

Entertaining,  as  we  do,  an  opinion  favorable  to  the  entry  of 

the   defendant,   we  deem  it  unnecessary  to  inquire  into  the 

Talidity  of  that  of  the  complainant;  because  the  defendant's  is 

the  elder,  and  when  properly  surveyed,  will,  we  apprehend, 

«OYer  all  the  land  in  controversy.     By  a  variety  of  adjudications, 

to  which  we  find  no  exception,  the  distance  of  seven  miles  is 

held  to  be  locative,  in  the  construction  of  this  entry;  the  word 

about  is  to  be  rejected,  and  no  part  of  the  land  to  approach 

within  less  than  seven  miles  of  the  mouth  of  the  creek,  upon  a 

direct  line:   Johnson  y.  Rowland^  Pr.  Dec.  62,  and  NichoU  v. 

WiUs,  Id.  307;  Whitaker  v.  Hall,  1  Bibb,  72;  Green  v.  Watson,  1 

Id.  107;  Lockharl  v.  Trabul,  2  Id.  250;  Smith  v.  Walian,  3  Id. 

153;  Carland  v.  Rowland,  3  Id.  127;  Stephens  t.  Hedden,  4  Id. 

107;  Meriwether  v.  Philips,  6  Litt.  182,  and  Johnson  t.  Pannel, 

2  Wheat.     In  the  case  of  Whitaker  t.  Hall,  an  opinion  delivered 

upon  rehearing  and  -with  great  deliberation  and  ability,  the 

words,  "  about  one  mile,  an  east  coiuse  from  Brashear's  creek, 

along  the  road  that  leads  from  Harrodsburg  to  Beargrass," 

were  located  in  a  square,  the  lower  hne  one  mile  with  the  road 

from  the  creek     Here  it  will  be  seen  that,  in  running  the  di8* 

tance,  peculiar  effect  is  due  to  the  road.     In  Oreen  t.  Watson, 

an  entry  on  Licking,  "  two  hundred  poles  aboye  McFall's  claim, 

running  up  the  creek,"  etc.;  the  distance  was  taken  in  a  direct 

line.     In  Lockhari's  heirs  v.  Trabul,  the  words,  **  one  and  a 

<iuarter  mile  below  McFall's,"  were  construed  to  require  a  direct 

Hue.     In  Stephens  ▼.  Hedden,  the  entry  on  Brashear's  creek, 

**  about  four  miles  aboTe  the  mouth "  was  held  to  require  a 

straight  line. 

In  Johnson  v.  Pannel,  the  supreme  court,  after  a  critical  re* 
view  of  the  state  of  adjudications,  required  the  entry  *'  begin- 
ning about  twelve  miles  below  the  mouth  of  Licking,  on  a  sugar 
tree  and  hickory,  running  up  the  river,"  etc.,  to  be  surveyed 
with  the  lower  point  precisely  twelve  miles  with  the  meanders, 
rejecting  the  word  about,  and  the  allusion  to  unmarked  trees, 
and  distinctly  declaring  that  if  the  stream  had  been  small,  the 
distance  could  have  been  token  on  a  direct  line,  and  approving 
the  construction  given  in  the  cases  recited  to  the  word  from. 
And  in  Meriwether  v.  Philips,  the  court  of  appeals,  in  expound- 
ing an  entry  on  Hardin's  creek,  ''  beginning  about  three  miles 
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above  Philip's  station,  on  said  creek,  mnning  thence  sonih-west, 
two  and  a  half  miles,  and  from  the  beginning  north-east,  then 
at  right  angles  from  the  extremity  of  each  line  for  qnantitj/* 
rejected  the  word  about,  recognized  the  direct  line,  and  ap- 
proved the  construction  given  to  the  word  from;  but  decided 
that  entry  bad,  because  of  the  want  of  some  intimation  upon 
which  side  of  the  base  line  the  land  was  to  lie;  most  clearly  in- 
dicating that  the  word  from  would  have  obviated  all  difficulty. 

We  are  apprised,  however,  of  one  other  exception;  as  where 
the  stream  is  not  of  sufficient  extent  to  admit  a  direct  line,  the 
meanders  may  be  pursued  in  ascertaining  the  distance.  The 
entry  of  Richardson  should  be  surveyed  in  a  square,  the  lower 
line  seven  miles  from  the  mouth  of  Eagle  creek,  in  its  lowest 
point,  to  begin  one  hundred  and  fifty  poles  from  the  creek  on 
the  north-west  side,  and  to  run  south-east,  and  at  right  angles 
north-east  for  quantity;  and  thus  surveyed,  it  seems,  from  the 
plat,  it  will  still  embrace  all  the  land  in  controversy. 

The  decree  reversed,  cause  remanded,  and  bill  to  be  dis- 
missed with  costs. 

Babbt,  O.  J.,  absent. 


PuQH  V.  Bell. 

[a  T.  B.  Monox,  136.] 

PcrjEtosASEB,  wrm  Notiok  or  Equitt. — When  a  defendant  porohaaea  land 
with  notice  of  the  plaintiff's  equitable  title,  and  that  his  vendor^a  only 
interest  arises  from  his  having  paid  part  of  the  consideratum  of  the  ooo- 
traot,  through  which  the  plaintiff  derives  title,  he  will  be  oompdled  ta 
convey  to  the  plaintiff  on  repayment  of  that  sum. 

A  PuBCHASX  IBOM  INFANT  PLAiNTirFB  avails  nothing. 

LnfTCATiONS  IN  EQurnr.— Statutes  of  limitations  do  not,  in  tenna,  apply  to 
equity  suits,  but  stale  demands  are  not  favored  by  courts  of  chanoeiy,  and 
such  courts  adopt,  with  respect  to  equitable  rights,  the  limitatioDa  pr^ 
scribed  by  statute  in  analogous  cases  at  law. 

Suns  RESPECTiNO  Land  abb  LncrrED  usually  by  the  shortest  period  allowed 
for  actions  to  recover  realty,  and,  in  general,  equitable  ri^ta  must  be 
asserted  within  twenty  years. 

Tdob  does  not  Begin  to  Run  against  heirs  continuing  in  possession  with 
the  widow,  under  a  bond  for  title,  under  which  the  father  held,  for  the 
purpose  of  barring  a  suit  against  a  purchaser,  with  notice,  until  the 
latter's  conveyance  is  executed. 

Dower  in  Equitablb  Title. — ^Dower  is  not  demandable  in  land  held  by  the 
husband,  under  a  bond  for  title,  unless,  before  his  death,  the  pnidiass- 
money  has  been  folly  paid. 

CoMFENSATiON  FOB  IMPROVEMENTS  ON  EvicmoN  IS  ALLOWED,  whore  they  have 
been  made  in  good  faith,  because,  though  in  law  they  belong  to  ths 
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owner  of  tHe  estate,  in  eqmty  and  conBcienoe  they  belong  to  lum  who 
made  them. 
iHFBOVEMsirTS  Made  bt  ▲  PuBCHASKB  WITH  NoTicx  of  an  equitable  titlei 
cannot  be  made  the  subject  of  compensation,  where  such  purchaser  is  the 
oomplainant;  but  if  the  owner  comes  into  equity  for  relief,  he  must  do 
equity  by  making  compensation  for  such  improvements,  for  his  gain  and 
the  defendant's  loss  by  the  improvements  are  the  same  as  if  they  were 
made  without  notice. 
Thx  VAI.UIB  OF  THE  Improybmkktb  at  the  time  of  eviction,  is  the  measure  of 

compenaation,  and  interest  has  no  place  in  the  computation. 
OoMFinrATioN  OF  Hemt  against  a  bona  Jide  oocupant»  should  begin  from  the 
filing  of  the  bill,  but»  against  a  mala  Jide  possessor,  from  his  entiy,  if  with- 
in the  period  prescribed  in  the  statute  of  limitations  for  actions  for  mesne 
profits^ 
BaEHT  xs  Chabokablb  only  on  the  premises  as  they  were  when  reoeived  by 
the  oocapant  or  his  grantor,  exclusive  of  improvements  made  by  ^moL 

A  DXCREB  -WILL  NOT  SB  OPENED  TO  TAKE  NeW  TESmMONT  SS  tO  the  ngSS  of 

complainants  who  lived  in  the  defendant's  neighborhood. 

Ebbob  to  the  circuit  court.    The  opinion  states  the  ease. 
Bibb,  for  the  plaintiff  in  error. 
Sharp,  for  the  defendants  in  error. 

By  Court,  Haooik,  J.    In  the  year  1789,  a  man  of  the  name 
of  Holsey,  contracted  for  the  sale  of  one  htmdred  acres  of  land  to 
Pogh,  the  same  quantity  to  Bell,  and  one  hundred  and  thirty 
acres  to  Banldn,  of  the  pre-emption  of  Townsend.     Holsej 
claimed  by  contract  with  Hoy,  who  purchased  from  Miller,  wha 
was  the  assignee  of  Townsend,  and,  being  about  to  leave  the 
country  (for  he  resided  in  South  Carolina)  Holsey  and  the  three 
to  whom  he  had  sold,  went  to  Hoy,  obtained  a  bond  from  Hoj 
to  conTey  to  Pugh,  Rankin  and  Bell,  their  respective  parcels, 
which  was  taken  in  charge  by  Pugh.    Bankin  sold  to  Shohem, 
and  about  the  same  period,  1789,  Pugh,  Shohem  and  Bell  settled 
on  their  land.    In  a  year  or  two  Bell  died,  leaving  four  chil« 
dren  and  a  widow,  who  married  Smith,  and  shortly  afterwarda 
Shohem  died  also.    In  the  year  1800,  Miller,  who  had  obtained 
his  grant  for  the  land,  called  on  those  who  had  purchased 
thiough  Hoy,  denied  that  Hoy  had  completed  the  payment  of 
the  price,  and  the  tenants  all  so  arranged  it,  that  Miller  con- 
veyed to  them  their  respective  tracts,  they  paying  or  securing  to 
him  their  portion  of  the  money,  which,  as  he  represented,  was 
due  from  Hoy.    Pugh  paid  fifty  dollars;  the  eldest  son  and  only 
child  of  Shohem,  then  of  full  age,  paid  sixty-five  dollars,  and 
received  a  deed  to  himself;  and  Smith  gave  his  bond,  with  secu- 
rity, for  the  payment  for  a  horse  worth  fifty  dollars,  which  he 
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afterwards  satisfied^  aod  Pagh  being  the  security  of  Smith,  by 
oonsent  of  the  latter,  the  deed  was  made  to  Pogh,  as  an  indem- 
nitv.  They  also  united  in  an  indemnifying  bond  to  MUler, 
against  Hoy's  heirs,  for  Hoy  was  then  dead.  In  October,  1801, 
Smith  sold  to  Pugh,  and  deliyered  him  possession,  and  in  1803 
and  1806,  Pagh  made  contracts  for  purchase  from  the  heirs  of 
Bell. 

In  May,  1807,  the  heirs  of  Bell  filed  their  bill  against  Pugh, 
praying  a  conveyance  of  the  land,  and  payment  of  rents,  etc. 
At  the  August  term,  1820,  an  interlocutory  decree  was  pro- 
nounced, agreeably  to  the  prayer  of  the  bill;  commissioners 
were  appointed  to  demark  boundaries,  assess  rents,  etc.,  and 
they  met  in  September  of  that  year.  At  the  May  term,  1801, 
notice  was  taken  of  the  death  of  Pugh,  and  an  order  of  reviTot 
against  bis  heirs,  who  presented  a  petition  to  open  the  decree, 
but  it  was  overruled.  Mrs.  Chiles,  one  of  the  heirs  of  Pagh, 
then  departed  this  life;  and  at  the  May  term,  1823,  the  follow- 
ing order  was  made:  "The  defendant,  Nancy  Chiles,  having 
departed  this  life,  by  consent  of  the  parties,  it  is  ordered  that 
this  cause  be  revived  in  the  names  of  and  against  Walter,  Eliza- 
beth, Thomas,  John,  Henry  and  William  Pugh,  her  heirs  and 
representatives."  At  the  August  term,  1823,  a  final  decree  was 
pronounced  for  a  conveyance  and  payment  of  rent,  reserving 
six  months  to  the  infant  defendants,  after  the  attainment  of  full 
age,  to  show  cause  against  it.  Pugh,  in  his  answer,  states  that 
when  they  went  to  Hoy's  to  make  the  arrangement  recited,  Hoj 
consented  to  give  his  bond,  and  before  he  finished  writing  it, 
Holsey,  who  had  sold  to  them,  set  off  for  Carolina;  but  that  wkeu 
it  was  completed,  they  refused  to  receive  it,  because  it  was  de- 
fective as  to  title,  and  mentioned  no  consideration,  and  Bell  and 
Bankin  started  home;  that  he  remained  and  remonstrated  with 
Hoy,  but  in  vain.  He  then  took  the  bond  as  prepared,  over- 
took Bell  and  Bankin,  but  they  still  disapproved.  He  denies 
that  writings  were  given  evidencing  the  previous  contracts,  and 
he  contends  that  the  conveyance  by  Miller  had  no  connection 
with  the  contract  between  Miller  and  Hoy. 

Wo  deem  it  unnecessary  to  repeat  the  circumstances  which 
conduce  to  the  result,  but  we  can  not  doubt  Hoy  executed  the 
boud  for  a  conveyance  in  satisfaction  of  his  previous  obligation 
to  Holsey,  aud  that  he  would  not  have  permitted  Pugh  to  take 
it,  but  in  trust  for  Bankin  and  Bell,  as  related  to  their  portions 
of  the  land;  and  were  it  admitted  that  no  writings  prcTiously 
passed,  still  the  transaction  assumed  a  valid  shape  in  the  execu- 
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lion  of  that  instrameiit;  and  it  seems  to  ns  equally  clear  that 
Miller  made  the  deeds  of  convejaiice  in  consummation  of  his 
contract  with  Hoy,  and  that  between  Hoj,  Pugh  and  Bell. 
This  conclusion  is  due  to  the  moral  character  of  the  parties. 
Nor  would  the  contrary  avail  them.  Pugh  was  fully  apprised 
of  the  equity  of  Bell's  heirs;  Hoy  was  botmd  to  them;  Miller 
to  Hoy,  and  Pugh  and  Smith  indemnified  Miller  against  Hoy. 
The  mostb  obvious  and  ample  justice  is  effectuated  by  the  pay- 
ment of  the  fifty  dollars  to  Smith,  with  its  interest,  and  a  con- 
veyance of  the  land  by  Pugh  to  Bell's  heirs.  But  Pugh  pur- 
chased from  Smith.  The  price  we  cannot  learn;  yet  would 
presome,  as  he  knew  the  interest  of  Smith  in  the  property  only 
amounted  to  fifty  dollars,  he  only  paid  him  about  that  sum,  and 
will  sustain,  from  that  cause,  no  essential  injury,  if  he  receives 
it.  Touching  the  purchase  from  the  complainants,  it  must 
suffice  to  say  that,  agreeably  to  the  proof  in  the  cause,  they 
were  all  infants  at  the  time  of  those  transactions. 

The  lapse  of  time  is  relied  upon  by  the  appellants,  in  bar  of 
this  suit.     The  tranquillity  and  prosperity  of  society,  justice 
itself,  require  that  there  should  be  a  limit  to  the  assertion  of 
adverse  titles.  All  well-regulated  governments  have  made  some 
provision  on  this  subject,  and  our  chancellor  looks  with  disap- 
probation upon  the  stale  demand.     But  it  is  expedient  that  the 
limitation  be  prescribed  and  certain.    Discretion  is  too  apt  to 
be  exercised  in  caprice.    Our  legislature  has  distinctly  defined 
the  period  in  which  suits  at  law  shall  be  commenced.     These 
statutes  do  not,  in  terms,  embrace  suits  in  chancery;  but  sensi- 
ble of  the  propriety  of  a  rule,  certain  and  uniform,  the  courts 
of  chancery  have  long  adopted,  in  relation  to  equitable  rights, 
the  legislative  sense  as  avowed  in  limiting  actions  upon  legal 
rights.     Difficulties,  however,  were  for  a  while  experienced  in 
controversies  relative  to  real  estate,  and  in  consequence  of  a 
much  longer  period  being  allowed  for  the  prosecution  of  some 
Buits  at  law  than  others,  for  that  kind  of  property.    They  have, 
however,  as  we  understand,  resolved  in  England,  and  in  this 
country  too,  upon  the  shortest;  perhaps  with  propriety.     All 
limitation  is  predicated  upon  the  supposed  satisfaction  of  the 
demand,  or  the  extinguishment  of  the  right,  and  the  loss  of  the 
testimony  by  which  it  may  be  proved;  and  the  law  has  required 
greater  solemnity  and  authenticity  in  such  evidences  as  are 
chiefly  used  in  real  actions,  and  adopted  better  means  for  their 
preservation  than  in  those  which  are  necessary  to  establish 
equities.     The  rule,  however,  is  at  present  well  settled,  that 
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equitable  rights  must,  in  the  general,  be  asserted  within  twentj 
years. 

We  do  not  decide  whether  to  give  effect  to  this  limitation 
there  mnst  be  an  actual  adverse  possession  or  not,  nor  is  it 
necessary.  Bell  died  in  full  possession,  in  the  year  1791  or 
1792;  his  widow  and  children  continued  upon  it,  evidently  in 
Tirtue  of  the  title  derived  from  him,  until  1800,  when  Miller 
conveyed  to  Pugh.  Suppose  there  had  been  no  infancy,  and 
that  the  limitation  commenced  with  that  deed,  still  twenty 
years  had  not  run  when  this  suit  was  instituted.  Time,  there- 
fore, proves  no  bar,  and  we  consider  the  complainant  entitled 
to  the  land.  The  questions  then  occur  touching  the  rents  and 
improvements.  It  is  contended  that  the  widow  is  entitled  to 
dower  in  the  land,  and  that  this  right  passed  to  Pugh  by  the 
sale  of  her  husband,  Smith.  The  claim  of  dower  we  deem  of 
the  highest  consideration  with  the  chancellor;  and  we  are  ap- 
prised of  cases  in  which  it  has  been  held  that  where  the  husband 
acquired  a  clear  equity  by  contract  for  purchase  and  payment 
of  the  price,  the  widow  was  entitled  to  dowry.  But  the  right 
of  Bell  was  not  perfect  in  equity.  Miller  had  not  been  paid 
the  whole  of  the  price.  We  can  not,  therefore,  concur  in  the 
recognition  of  the  widow's  right  to  dowry. 

It  seems,  from  the  commissioner's  report,  that  when  Pugh 
obtained  possession  there  were  about  fifteen  acres  of  this  land 
in  cultivation;  whether  opened  altogether  by  Bell,  or  in  part 
by  Smith,  we  can  not  ascertain;  and  that  Pugh  from  time  to 
time  extended  the  improvements  in  all,  as  cleared  by  him,  to 
seventy  acres.  The  commissioners  report  against  him  a  full 
rent  for  many  years,  referring  back,  as  we  suppose,  to  the  clear- 
ing. They  gave  him  credit  for  the  improvements;  but  he  is  in 
arrear  upon  the  items  of  improTement  and  rents,  many  hundred 
dollars.  Whoever  in  good  faith  improves  the  land  of  another, 
should  be  compensated  for  his  money  and  his  labor  devoted  to 
that  object,  when  he  shall  be  evicted:  4  Bibb,  199;  Litt.  B.  0*» 
820;  3  Marsh.  177  [GHffUh  v.  Depew,  13  Am.  Dec.  141];  4  litk 
846.  In  this  there  can  be  no  hardship,  because  he  is  thus 
much  enriched.  It  is  true  that  in  law  the  improvements  are 
all  in  him  who  holds  the  legal  title;  yet  in  equity  and  in  con- 
science, the  improvements  are  of  him  who  made  them.  But 
the  present  case  is  not  precisely  of  this  kind;  for  Pugh  had  no- 
tice of  the  prior  equity  of  the  complainant,  and  may  not  have 
improved  in  good  faith;  and  this  distinction  would  be  of  im- 
portant consideration  if  he  were  complainant.     It  might  then 
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be  said,  with  some  propriety,  that  the  chancellor  should  Dot  ex- 
tend his  aid  to  the  trespasser.  But  the  complainants  ask  the 
interpositiou  of  this  court,  and  to  obtain  it  thej  must  do  equity. 
The  improvements  are  imputable  to  no  merit  in  them.  They 
cost  the  defendant  all  the  expense  and  labor,  as  if  made  with 
the  utmost  purity  of  motive,  and  his  loss  will  be  the  same  if  he 
shall  not  now  be  compensated  for  them.  In  conscience  he 
should  be  paid.  Even  in  Oreen  v.  Biddle,  8  Wheat.  1,  the  su- 
preme court  says  that  at  law,  in  an  action  of  trespass  for  mesne 
profits,  improvements  may  be  allowed,  not  exceeding  the 
profits. 

And  it  would  seem  almost  to  follow  that  if  the  improvements 
may  in  equity  bo  viewed  as  the  property  of  the  tenant  be  should 
not  be  answerable  for  rent  upon  them,  until  he  has  been  paid 
their  value.    This  is  not  exactly  like  the  case  of  an  employer 
and  his  laborer,  where  an  action  may  at  any  time  be  brought 
for  compensation.    There  is  no  privity,  no  contract,  express  or 
implied,  the  tenant  can  maintain  no  suit  at  law,  and  his  right 
in  chancery  only  becomes  perfect  when  the  holder  of  the  better 
title  shall  assert  it.    AU  the  improvements  which  he  may  make 
are  at  his  own  peril.     He  builds  fences  and  houses,  and  they 
decay  with  time,  or  are  destroyed  by  lightning.     The  loss  must 
be  borne  by  the  occupant;  for,  when  the  commissioners  come, 
they  only  value  what  they  see,  and  in  its  present  condition, 
however  impaired.     To  compel  the  holder  of  the  better  title  to 
pay  the  prime  cost  of  improvements  essentially  decayed  or  en- 
tirely demolished,  is  to  outrage  the  maxim  upon  which  the 
whole  process  is  founded;  none  shall  be  enriched  by  the  loss  of 
another.    The  successful  claimant  must  pay  to  the  tenant  the 
value  of  his  improvements  on  the  land  when  regained;  for  thus 
much  he  is  enriched  and  no  more.     Nor  can  there  be,  with  pro- 
priety, any  computation  of  interest  in  favor  of  the  tenant,  pre- 
vious to  the  recovery;  for  all  the  objections  to  the  assessment 
of  improvements  destroyed  or  impaired,  at  cost,  apply  equally 
to  the  calculation  of  interest.    It  is  inconvenient,  and  even  ab- 
surd, for  other  reasons,  and  we  are  able  to  find  no  precedent 
for  it.    In  the  increased  comforts  and  profits  during  his  occu- 
pancy the  tenant  finds  his  only  indemnity  for  deterioration  of 
improvements,  and  these,  we  think,  he  should  enjoy. 

In  relation  to  the  period  when  the  computation  of  rent  shall 
commence,  some  diversity  is  to  be  found  in  the  books.  We, 
however,  understand  the  rule  to  be,  in  general,  that  the  bona 
fide  occupant  shall  account  only  from  the  time  of  filing  the  bill; 
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bat  the  mala  fide  poaBesaor,  from  the  time  he  entered,  giring 
full  eifeot  to  the  statute  of  limitationB,  which,  we  haTe  said,  ap- 
plies by  adoption  to  chancery  proceedings.  The  infants  had 
all  attained  full  age  more  than  five  years  before  the  commence- 
ment of  this  suit.  But  beyond  that  period,  the  rents  cannot 
extend;  for  that  would  be  the  limit  at  law,  in  a  suit  for  mesne 
profits:  1  Madd.  74.  We  are  therefore  of  opinion  that  Pngh 
is  chargeable  for  rents  upon  the  property  as  received  by  Smith, 
to  be  computed  back  five  years  from  the  commencement  of  the 
suit,  and  entitled  to  compensation  for  all  lasting  and  Taloable 
improvements  made  by  Smith  or  himself  upon  the  premises,  is 
the  condition  in  which  the  commissionerB  may  find  them.  The 
other  items  seem  to  be  correctly  settled. 

Touching  the  petition  to  open  the  decree,  to  take  recently 
discovered  testimony,  to  prove  the  ages  of  children  raised 
chiefly  in  the  neighborhood  of  the  defendants,  we  can  only  saj 
that  it  was  correctly  overruled.  We  forbear  to  say  anything 
of  the  order  of  the  revival,  and  the  appointment  of  guardians 
to  defend  for  infants,  if  there  were  any.  These  will  doubtless 
command  the  attention  of  counsel,  when  the  cause  shall  return 
to  the  circuit  court. 

Decree  reversed,  with  costs,  cause  remanded,  commissioners 
to  be  appointed  to  assess  rents  and  improvements,  and  further 
proceedings  in  conformity  with  this  opinion. 

LncTTATioini  in  Equitt. — See  Frame  v.  Ke/tny^  12  Am.  Beo.  367.  vd 
note;  and  Alien  v.  Beal,  13  Id.  203. 

Improvxhutis,  Oompxnbation  fob. — See  the  note  to  Jaekmrnr.  Locmitf 
potL 
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p  T.  B.  MOMBOB,  138.] 

Skndino  an  Execution  to  another  Countt  than  that  in  which  jndgmoit 

is  recovered,  in  cases  not  provided  for  by  statute,  is  an  enoneoas  pio- 

ceeding. 
A  Sale  under  an  Execution  so  sent  to  another  county  is  voidable,  bat 

not  void,  its  validity  depending  on  the  purchaser  having  or  not  having 

notice  of  the  irregularity. 
Where  the  Plaintiff  becomes  a  Purchaser  at  such  sale,  having  a  res- 

sonable  opportunity  to  know  of  the  irregularity,  the  sale  is  invalid,  and 

will  be  quashed. 
A  Partner  of  the  Plaintiff  in  such  Purchase  is  affected  with  the 

latter's  notice  of  the  irregularity,  and  the  oonaequenoes  as  to  both  are 

the  same. 
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Apfbai.  from  the  circuit  court.    The  opinion  atateB  the  case. 

Bibb^  for  the  appellants. 

Sharp,  for  the  appellees. 

By  Court,*  Babet,  C.  J.  The  appellants,  upon  notice,  moTed  to 
quash  an  execution,  and  set  aside  a  sale  had  under  it,  for  seyeral 
caases  assigned.  The  circuit  court  overruled  the  motion;  the 
appellants  excepted  to  the  opinion  of  the  court,  and  now  seek 
to  reverse  the  judgment.  The  principal  question  to  be  decided 
is,  whether  under  the  circumstances  of  the  case  the  sale  of  land 
to  the  appellees  is  valid.  The  judgment  was  obtained  in  Pen- 
dleton, the  appellants  lived  in  Scott,  and  the  execution  was 
sent  to  Orant  county,  where  the  land  was  levied  upon  and  sold, 
the  appellees  being  the  purchasers  at  the  sheriff's  sale. 

In  the  case  of  Mason  v.  Bogers,  4  Litt.  375,  it  is  decided, 
after  much  consideration,  that  &  fieri  facias  cannot  be  sent  out 
of  the  couDty  where  the  judgment  is  rendered,  except  in  cases 
specially  provided  for  by  statute,  as  where  the  defendant  re- 
moves himself  or  effects,  or  resides  out  of  the  county,  and  then 
it  is  to  be  directed  to  the  county  where  the  defendant  or  his 
goods  are  to  be  found.    From  the  principle  settled  in  this  case, 
it  would  seem  that  the  law  did  not  authorize  the  sending  of  the 
execution  to  Grant  county,  and  the  proceedings  under  it  are,  of 
course,  inoperative.    But  the  effect  of  this  on  the  purchasers 
is  to  be  considered.     In  the  case  of  Cox  v.  Nel*son^  1  Monroe, 
94,  the  authority  of  the  case  of  Mason  v.  Rogers,  is  recognized 
as  fixing  the  construction  of  the  statute  relative  to  the  trans- 
mission of  executions  to  other  counties;   but  the  distinction  is 
taken  between  irregular  and  erroneous  proceedings,  and  the 
issuing  an  execution  improperly  to  another  county,  classed 
among  the  latter.     A  sale  had  under  such  an  execution  is  de- 
cided to  be  voidable,  but  not  void,  and  its  validity  is  made  to 
depend  on  the  innocence  of  the  purchaser,  and  his  ignorance 
of  the  deviation  complained  of.     There  is  much  reason  in  this. 
Great  mischiefs  would  result  from  a  contrary  doctrine.     Pur- 
chasers would  be  subjected  to  inconvenience;  sales  of  property 
on  executions,  out  of  the  county,  would  become  hazardous;  a 
fair  price  would  not  be  had;  it  would  at  once  be  injurious  to 
the  debtor,  and  detrimental  to  the  creditor.     The  correct  doc- 
trine is,  as  laid  down  in  the  case  cited,  that  the  sheriff  and  pur- 
chasers have  a  right  to  presume  that  the  execution  has  been 

•The  ooart  ilttlxig  in  this  oaiue  wis  a  special  court  oonstttoted  \fy  the  consent  of  th« 
parties,  and  consisting  of  Babbt,  0.  J.,  ind  Davidob,  J. 
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legally  sent  out  of  the  county,  and  act  accordingly;  and  if  it 
should  thereafter  be  found  that  it  was  sent  improperly,  the 
title  sold  under  it  ought  not  to  be  disturbed.  Innocent  pur- 
chasers and  strangers  to  the  executions  are  thus  protected. 

But  the  rule,  yfe  apprehend,  is  different  where  the  purchaser 
is  a  party  to  the  execution  and  has  a  knowledge  of  the  deviatioz 
from  the  statute.  What  is  the  present  case?  The  plaintiff  in 
the  execution,  Buddie,  is  a  purchaser.  The  execution  has  is- 
sued on  a  judgment  bond  given  him  as  an  occupant  for  improye- 
ments  on  land,  the  title  to  which  he  had  been  litigating  with  the 
appellants.  Buddie  lived  only  thirty  miles  from  the  appellants. 
Walker,  Sanders,  and  John  Thompson  resided  in  Scott  county, 
and  owned  large  estates  there,  real  and  personal,  either  of  their 
estates  more  than  sufficient  to  satisfy  the  execution.  Thompson 
was  a  man  extensively  known,  having  served  in  both  branches 
of  the  legislature,  and  at  one  time  been  keeper  of  the  peniten- 
tiary. From  these  facts,  which  are  stated  in  the  bill  of  excep- 
tions, the  presumption  is  irresistible  that  Buddie  must  have 
known  the  residence  and  condition  of  the  parties;  that  in  send- 
ing the  execution  to  Grant,  he  willfully  deviated  from  the  statute 
and  cannot  claim  the  protection  due  to  an  innocent  purchaser. 
The  partner  of  the  plaintiff  in  the  purchase  will  be  affected  by 
his  knowledge  and  must  stand  or  fall  with  him.  Upon  the 
whole,  we  are  satisfied  that  injustice  has  been  done  to  the  ap- 
pellants. It  is  unnecessary  to  notice  other  grounds  relied  on 
by  the  appellants. 

The  judgment  of  the  circuit  court  must  be  reversed,  with  costs, 
the  cause  remanded  with  directions  to  quash  the  exeoation,  and 
set  aside  the  sale. 


Hale  v.  Ames. 

la  T.  B.  XonoB,  14S.] 

Flaimtiiv  Pbooubiho  Lkvt  on  Stbanosb's  PaoFBBTr. — ^A  plaintiff  in  ez« 

ecation  proonring  a  levy  to  be  made  oa  a  stranger's  goods  is  gnilty  of  a 

oonvenion,  whether  he  takes  possession  or  not. 
CoMVXBSiOH  is  any  wrongful  exercise  or  assumption  of  authority,  perwoaUy 

or  by  procurement,  over  another's  goods,  depriving  him  of  their  powoi 

sion. 

Ebbob  to  the  circuit  court.    The  opinion  states  the  case. 

Depew,  for  the  plaintiff  in  error. 

By  Court,  Davidob,  J.    This  was  an  action  of  trover  and  con- 
version by  the  plaintiff  in  error  to  recover  for  the  conversion  of 
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a  nmnber  of  hogs,  which  the  defendant  had  caused  to  be  sold 
under  a  distress  warrant,  as  the  property  of  a  certain  William 
F.  Hansford.  On  the  trial  of  the  cause  below,  the  defendant 
cnoTed  the  court  to  instruct  the  jury  as  in  case  of  a  nonsuit,  be- 
cause he  had  not,  at  any  time,  such  possession  of  the  hogs  as 
subjected  him  to  an  action  of  trover  and  conversion,  and  the 
court  accordingly  gave  the  instruction.  The  correctness  of  this 
decision  is  the  only  question  for  our  determination.  It  is  pre- 
sented by  a  bill  of  exceptions  taken  to  the  opinion  of  the  court 
below,  in  which  the  evidence  is  set  forth. 

It  appears  that  the  hogs,  which  were  the  subject  of  contro- 
versy, were  the  property  of  the  plaintiff;   that  the  defendant 
knew  it  and  procured  a  distress  warrant  to  be  levied  on  them, 
and  was  active  in  procuring  their  sale,  which  he  effected,  and 
one  Barnett  became  the  purchaser.     We  conceive  the  evidence, 
as  set  forth  in  the  bill  of  exceptions,  conduced  to  prove  that 
there  was  a  conversion  of  the  hogs,  and  consequently  it  should 
have  been  left  to  the  jury.    If  the  officer  converted  the  hogs  by 
the  agency  or  procurement  of  the  defendant,  he,  the  defendant, 
was  liable  to  the  action;  it  was  not  necessary  that  he  should 
have  had  the  actual  possession  of  them  to  render  himself  liable. 
We  apprehend  the  law  to  be,  that  any  actual  wrongful  exercise 
or  assumption,  by  a  person  himself,  or  by  another  by  his  pro- 
curement, over  the  goods  of  the  real  owner,  by  which  he  is  de- 
prived of  them,  is  a  conversion  for  which  the  action  of  trover 
will  He:   2  Saund.  49;   1  Chit,  on  Plead.  153;   6  Madd.  112;  2 
Phil.  Law  of  Ev.  119,  and  the  authorities  there  cited. 

The  judgment  must  be  reversed,  with  costs,  the  cause  re- 
manded to  the  court  below  for  new  proceedings  to  be  had  not 
inconsistent  with  this  opinion.  , 

CoHvxBSioK,  What  is. — *'  Any  distinct  act  of  dominion  wrongfolly  exerted 
'Over  one's  property  in  denial  of  his  right,  or  inconsistent  with  it  is  a  conver* 
sum*."  Cooley  on  Torts,  448.  Mr.  Abbott  defines  it  to  be  "a  wrong,  consist- 
ing in  dealing  with  the  property  of  another  as  if  it  were  one*s  own,  without 
eight:"  Abbott's  Law  Diet.  *'  Conversion. "  Mr.  Bigelow's  definition  is  very 
aimilar  to  that  given  by  Judge  Cooley.  He  says,  in  his  learned  and  instruc- 
tivB  note  to  Donald  v.  Suckling,  Bigelow's  Lea.  Cas.  on  Torts,  428:  "It  may 
^  laid  down,  as  a  general  principle,  that  the  assertion  of  a  title  to,  or  an  act 
of  dominion  over,  personal  property,  inconsistent  with  the  right  of  the  owner, 
IS  a  eon  version." 

Ths  Gist  or  CoNVSRSioir  is  thb  Owner's  Deprivatioh  of  his  rightful 
dominion  or  control  over  his  property.  It  is  not  necessary  that  the  wrong- 
doer should  derive,  or  seek  to  derive,  any  benefit  from  it.  Thus  in  Bristol  v. 
Btuif  5  Am.  Dec.  264,  the  conversion  consisted  simply  in  a  denial  by  a  revenue 
efBccr  of  the  owner's  right  to  remove  his  property  from  the  place  where  he 
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had  depoflited  them,  ooapled  with  a  menace,  and  show  of  force  to  prevent  the 
removal  nnleae  the  owner  woold  give  secnrity  to  take  the  goode  to  a  place 
designated  by  the  officer;  and  the  court  qnoted  with  approval  Mr.  QwiUim'a 
statement  of  the  law  of  the  subject  in  his  edition  of  Bacon's  Abridgment,  6 
Bao.  Ab.  677:  '*  It  is  not  necessary  to  a  conversion  that  there  should  be  a 
manual  taking  of  the  thing  in  question  by  the  defendant:  it  is  not  neoeesaiy 
that  it  should  be  shown  that  ho  has  applied  it  to  his  own  use.  Does  he  ezer^ 
cise  a  dominion  over  it  in  exclusion  or  in  defiance  of  the  plaintiff's  right?  If 
he  does,  that  is  in  law  a  conversion,  be  it  for  hid  own  or  another's  use." 

The  owner's  loss,  and  not  the  wrong-doer's  gain  is  the  point  chiefly  re- 
garded. It  is  the  interference  with  the  owner's  prerogative  of  doing  what  he 
will  with  his  own,  that  constitutes  the  chief  element  in  the  wrong.  Wherever 
there  is  an  "assuming  to  dispose  of  the  property  of  another,  or  the  least  in- 
termeddling with  it,  in  a  manner  subversive  of  the  dominion  which  the  owner 
has  over  it,"  there  is  "sufficient  evidence  of  a  conversion:"    Reid  v.  Caleock, 

9  Am.  Dec.  732.  Or,  properly  speaking,  such  wrongful  assumption  of  do- 
minion or  authority  is  itself  a  conversion,  and  not  merely  evidence  of  it:  JIare 
7,  Pearftony  4  Ired.  76. 

In  discussing  this  subject  in  FotUde»  v.  Willoughhy,  8  Mees.  &  Wels.,  Alder- 
lon  B.  says:  "Any  asportation  of  a  chattel  for  the  use  of  the  defendant,  or  a 
third  person,  amounts  to  a  conversion;  for  this  simple  reason,  that  it  is  an  act 
inconsistent  with  the  general  right  of  dominion  which  the  owner  of  the  chattel 
has  in  it,  who  is  entitled  to  the  use  of  it  at  all  times,  and  in  all  placesL  When» 
therefore,  a  man  takes  that  chattel,  either  for  the  use  of  himself  or  of  another, 
it  is  a  conversion.  So  if  a  man  has  possession  of  my  chattel,  and  refuses  to 
deliver  it  up,  this  is  an  assertion  of  a  riglit  inconsistent  with  my  general  do- 
minion over  it,  and  the  use  which  at  all  times,  and  in  all  places,  I  am  entitled 
to  make  of  it,  and  consequently  amounts  to  an  act  of  conversion.  So  the  de- 
itruction  of  the  chattel  is  an  act  of  converbion,  for  its  effect  is  to  deprive  me 
of  it  altogether."  Hence,  as  was  held  in  that  case,  if  the  owner's  right  ia 
recognized  and  submitted  to,  there  is  no  conversion. 

Some  Act  Necessary. — Although  no  actual  manual  taking  is  necessary  to 
constitute  a  conversion,  as  held  in  the  principal  case,  and  in  Brutol  v.  Burtf  5 
Am.  Dec  264;  Beynoldsv.  Shuler,  5  Cow.  326,  and  Cotma/i  v.  ffale,  23  Wend. 
462;  there  must  be  some  active  interference  with  the  owner's  dominion  or 
right  of  property  in  the  thing;  mere  nonfeasance  will  not  dot  Bowlin  v.  Nyep 

10  Gush.  416.  Thus,  a  ne^igent  loss  of  goods  by  a  carrier  is  not  a  conversionr 
Id.;  but  it  is  otherwise  if  he  deliver  them  to  the  wrong  person:  Dtverevx  v* 
Barclay,  2  Bam.  &  Aid.  702;  Hawkins  v.  Hoffman,  6  HilL  686;  Clajtm  v. 
Boston  etc  R.  R,  Co.  7  Allen,  341.  So  in  Simmona  v.  LiUysUme^  8  Exch. 
431,  certain  pieces  of  timber  imbedded  in  the  soil  had  been  cut  in  two^  simply 
because  it  was  claimed  that  they  were  an  obstruction  to  the  free  use  of  the  land, 
but  without  any  intention  to  deprive  the  owner  of  them,  and  the  water  after- 
wards rose  and  carried  them  away,  and  this  was  held  no  conversion.  In  de* 
livering  his  opinion,  Parke,  B.,said:  "In  order  to  constitute  a  conversion^ 
there  must  be  an  intention  of  the  defendant  to  take  to  himself  the  property  in 
the  goods,  or  to  deprive  the  plaintiff  of  it.  If  the  entire  article  is  destroyed, 
as,  for  instance,  by  burning  it,  that  would  be  a  taking  of  the  property  from  the 
plaintiff,  and  depriving  him  of  it,  although  the  defendant  might  not  be  con- 
tidered  as  appropriating  it  to  his  own  use.  In  this  case  nothing  is  done  but 
cutting  the  timber,  and,  by  accident,  it  is  washed  away  by  the  river,  not  pur- 
posely thrown  by  the  defendants  to  be  washed  away;  consequently,  we  think 
that  does  not  amount  to  a  conversion." 
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lLLU3rRATio2ra  ov  CoNVEBSiOH. — CoDvenion  of  a  chattel  may  happen  in 
varions  ways;  as  by  selling  it  without  authority;  for  the  right  of  selling 
is  erne  of  the  chief  attributes  of  ownership:  Clark  v.  WhUaker,  19  Conn.  319;. 
EarriM  v.  Saunders,  reported  in  a  note  to  Jaggers  v.  Ente*,  2  Strobh.  Eq.  370; 
Webber  v.  Iktvis,  44  Me.  H7;  GUman  v.  Hill,  36  N.  H.  311.    Thus,  where  a. 
sheriff  sells  property  wrongfully:  Cooper  v.  ChUiy,  1  Burr.  20;  Tomkinn  v. 
JTosfe,  3  Wend.  406;  Granger  v.  HUl,  4  Bing.  N.  C.  221.     So  if  he  sells  mor» 
than  is  required,  it  is  a  conversion  as  to  the  excess:  Stead  v.  Gascoigne,  ^ 
T^un.  527;  Batchelor  v.  Vyse,  4  Moore  &  S.  5o2;  Aldred  v.  ConMabU,  6  Q.  B. 
(Ad.  &  £L  N.  S.)  370.    So  where  a  tax  collector  makes  an  unauthorized  sale: 
Pickering  t.  Coleman^  12  N.  H.  148;  Tfiompson  v.  Currier,  24  Id.  237.     Bo 
where  a  mortgagor  sells  in  exclusion  of  the  mortgagee's  right:  WJUtev.  Phelpe, 
12  N.  H.  382.     So  where  a  mere  bailee  sells  the  thing  bailed:  BuchmaUer  ▼. 
Mower,  21  Vt.  404;  Crocker  v.  OuW/er,  44  Me.  491;  and  see  cases  cited  io 
the  note  to  JJe  TolUnere  v.  Fuller,  12  Am.  Dec  C21,  022.    So,  generally, 
where  one  having  only  a  limited  interest  in  goods  makes  an  absolute  sale  of 
them:  Coffey  t,  WUkeraon,  1  Met.  (Ky.)  101;  Whipple  v.  Gilpalrick,  19  Me. 
♦27;  Burbank  v.  Crooker,  7  Gray,  158;  but  see  Donald  v.  Suckling,  L.  R.  1 
Q.  R  585;  S.  C,  Bigelow*s  Lea.  Cas.  on  Torts,  394;  and  Mr.  Bigelow's  not» 
thereto.     And  where  property  is  thus  wrongfully  sold,  the  purchaser  will 
also  be  held  guilty  of  conversion  if  he  refuses  to  return  it  on  the  demand  of 
the  owner,  or  if  he  sells  it  again:  Hyde  v.  Noble,  13  N.  H.  494;  Clark  v.  Bide^ 
out,  39  Id.  238;  Clark  v.  WiUon,  103  Mass.  219;  CaHer  v.  Kingman,  Id.  517; 
WUUams  v.  Merle,  11  Wend.  80;  EvereU  v.  SaUus,   15  Id.  474;  SaUue  v. 
EvereU,  20  Id.  267;  MeCombie  v.  Davis,  6  East,  540.     So  it  has  been  held  a. 
conversion  to  sell  part  of  a  chattel,  or  of  a  mass  of  chattels,  under  such  cir- 
cumstances aa  to  imply  an  assertion  of  a  right  to  dispose  of  all:  Gentry  v. 
Madden,  3  Ark.  127;  Bowen  v.  Fenner,  40  Barb.  383.     So  a  misuser  of  a. 
bailed  chattel  has  frequently  been  held  to  be  a  conversion:  HaU  v.  Corcoran, 
107  Mass.  251;  Fisher  v.  Kyle,  27  Mich.  454;  Horsely  v.  Branch,  1  Humph. 
199;  but  see  on  this  subject  the  note  to  De  ToUenere  v.  Fuller,  12  Am.  Dec 
621.    So  a  wrongful  attachment  of  goods:  McPartland  v.  Bead,  11  Alien,. 
231;  Woodbury  v.  Long,  8  Pick.  542.     So  taking  goods  from  an  officer's  pos- 
session on  a  defective  writ  of  replevin:  Adams  v.  McGlinchy,  62  Mc  533. 
So  an  unauthorized  taking  of  possession  is  generally  evidence  of  a  conversion  r 
Ireland  t.  Horseman,  65  Mo.  511.    So  where  one  to  whom  a  watch  was  en- 
trusted hy  the  owner's  agent,  delivered  it  to  a  watchmaker,  in  whose  hand» 
it  was  seized  in  execution  for  a  debt  of  the  agent:  Spencer  v.  Blackman,  9^ 
Wend.  167.    So  where  a  bailee  of  goods  mortgages  or  pledges  them  for  hia 
own  debt :  Stevens  v.  Eames,  22  N.  H.  568.     So,  generally,  the  mortgaging  or 
pledging  of  goods  without  authority  from  the  owner:  Thrall  v.  Lathrop,  30 
Vt  307;  Carpenter  v.  Hale,  8  Gray,  157.     So  where  an  agent  sells  in  a  man- 
ner not  authorized:  Haas  v.  Damon,  9  Iowa,  589.     So  where  an  agent  to- 
collect  a  rote  seUs  it:  Seago  v.  Pomeroy,  46  Ga.  227;  or  where  one  pays  away 
a  note  belonging  to  anoth^  upon  his  own  debt:  Murray  v.  Burling,  10  Johns. 
172.    It  has  been  held,  also^  that  where  one  drew  part  of  the  liquor  out  of  a 
cask,  and  HUed  the  cask  with  water,  it  amounted  to  a  conversion  of  the  entire 
contents  of  the  cask:  Biehardson  v.  Atkinson,  1  Str.  576;  see  Philpott  v.  Kelly, 
3  Ad.  &  FL  106. 

These  cases  are^  perhaps,  sufficient  to  illustrate  what  is  meant  by  a  conver- 
sion, whi<4i  is  all  that  is  here  intended.  The  subject  is  exhanstively  dis- 
cussed in  the  learned  note,  before  mentioned,  to  Donald  v.  Suckling,  BigeloVa 
Lcfl^  Cp*  -yn  Torts,  420. 
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Mabtin  V.  Reeves. 

[8  1CAKOr,ir.a.S9.] 

WBAimmjarr  Sali — ^Bvidenok  or. — ^The  acts  and  dedantaooa  of  m  ymAat^ 
after  a  sale,  thoogh  not  in  the  presence  of  the  Tendee,  are  admiwiWe  m 
evidence  to  show  fraud  in  the  fanner,  bat  not  toshowfrand  in  the  latter. 

Appeal  from  the  court  of  the  fifth  district.  The  opinion  statei 
the  case. 

Baher  and  Davis,  for  the  plaintiff. 
Broumson  and  Lessassier,  for  the  defendants. 

By  Coort,  Mabxik,  J.  The  phuntiff  sets  forth  that  the  de- 
fendant. Beeves,  purchased  at  the  sale  made  bj  the  defendanty 
Yillejoin,  sheriff  of  the  parish,  on  four  executions  against  James 
Martin,  a  tract  of  land,  which  the  plaintiff  had  before  purchased 
from  said  James  for  a  valuable  consideration,  by  a  notarial  act 
duly  recorded;  he  prays  that  the  sale  may  be  rescinded  and  that 
he  may  be  quieted  in  his  possession.  The  defendants  severed 
in  their  pleas,  but  both  alleged  that  the  sale  from  James  Martin 
to  the  plaintiff  is  a  fraudulent  one,  made  to  defraud  the  said 
James's  creditors,  and  therefore  void.  The  district  court,  con- 
fiidering  it  so,  gave  judgment  for  the  defeodants,  and  the  plaint- 
iff appealed.  Exception  was  taken  to  the  admission  of  the  acts 
and  declarations  of  the  plaintiff's  vendors  out  of  the  plaintiff's 
presence. 

We  think  the  court  did  not  err.  There  can  not  be  fraud  in 
the  vendee  unless  there  be  fraud  in  the  vendor.  The  defend- 
ants have,  therefore,  to  establish  the  fraud  of  the  latter.    For 
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this  porpose  they  gave  eyidence  of  the  conduct  and  declarations 
of  the  latter  after  the  Bale  to  the  plaintiff,  his  continued  pos- 
session and  contrast  of  the  premises,  his  hiring  and  selling  part 
of  the  property  conveyed  to  the  plaintiff  in  the  same  deed  with 
the  premises,  his  acting  and  holding  himself  out  as  the  real 
owner  of  the  premises.  Fraud  is  seldom  established  by  direct 
evidence.  The  proof  of  it,  in  most  cases,  results  from  numer- 
ous grave  and  concordant  presumptions;  for  this  purpose  the 
conduct  of  one  of  the  parties  and  his  declarations  are  part  rerum 
gegtarum,  all  proper  evidence  to  establish  fraud  in  him.  They 
are  not,  however,  evidence  of  fraud  in  the  vendee;  and  if  there 
be  no  other  evidence,  the  fraud  of  the  latter  is  totally  destitute 
of  proof.  It  is  in  this  sense  that  what  fell  from  the  court  in  the 
case  of  Highlander  v.  Fluke,  5  Mart.  442,  is  to  be  understood. 
On  the  same  principle  the  existence  of  creditors  to  be  defrauded 
may,  and  in  many  cases  must,  be  established  by  the  admission 
of  the  vendor,  or  by  judgments  obtained  against  him,  which  are 
prima  facie,  though  not  conclusive  evidence  against  the  vendee, 
who  was  not  a  party  thereto.  After,  by  such  means,  the  fraud 
of  the  vendor  is  established,  the  party  seeking  relief  has  yet  to 
establish  that  of  the  vendee,  his  participation  in  that  of  the 
former;  for  this  purpose  the  evidence  excepted  to  can  not  avail. 

On  the  merits,  we  are  enabled  to  conclude  the  district  judge 
^ned,  A  great  number  of  witnesses  were  examined  on  both 
odes.  If,  in  questions  of  fact,  we  generally  regard  much  the 
conclusion  of  the  first  judge,  because  he  had  a  better  knowl- 
^e  of  the  character  of  the  parties  and  witnesses,  heard  and  saw 
the  latter,  it  is  still  safer  for  ns  to  rely  on  his  conclusions  in  cases 
of  fraud  where  direct  evidence  is  seldom  produced  and  the  truth 
is  to  be  elicited  by  a  comparison  of  the  weight  which  is  due  to 
the  evidence  of  the  several  witnesses  often  contradicting  each 
other. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  district  court  be  afl&rmed,  vrith  costs. 


Oa  the  admiflsibility  of  the  declarations  of  the  vendor  xu  the  abeeooe  of  the 
^vodoe,  see  notes  to  Frettch  v.  BarreU,  6  Am.  Dec.  244;  to  £ekkartY.  Ca$ta^ 
^9  Id.  406;  and  to  Doney  v.  Doney,  Id.  509. 
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[3  ICabtin,  N.  S.  336  ] 

RiPXAL^  BT  EirAOTiNO  A  CoDB. — ^Re-enacting  into  a  ooda  the  general  provii- 
ione  of  prior  lawa  doee  not  repeal  the  exceptiooa  to  wfaioh  theoe  genenl 
proviaione  were  aabject. 

Appeal  from  the  court  of  the  first  district.  The  opinion  atsteft 
the  case. 

LockeU^  for  the  plaintiflEs. 

Derbigny,  for  the  defendants. 

By  Oourt,  Pobteb,  J.  This  is  an  action  against  a  third  jxm- 
sessor  of  property,  on  which  the  plaintiffs  aver  they  have  a  lien 
or  privilege.  The  defendants  insist  that  the  plaintiffs  can  not 
recover  until  they  show  a  judgment  against  their  principal 
debtor;  they  also  plead  prescription  and  other  pleas.  This  case 
has  been  already  heard,  and  an  opinion  was  given  by  this  court 
at  last  May  term.  A  rehearing  was  granted,  and  the  parties 
have  been  again  heard  on  the  points  on  which  the  defendant 
required  a  re-examination. 

The  principal  ground  on  which  a  change  of  the  former  judg* 
ment  of  the  court  has  been  insisted  on  is,  that  no  judgment  has 
been  shown  against  the  principal  debtor,  and  that  the  debt  bus 
not  been  established.  To  this  the  plaintiffs  reply,  that  it  is 
impossible  for  them  to  procure  a  judgment  against  their  debtor, 
because  he  has  become  insolvent,  and  that  the  existence  of  the 
debt  is  shown  by  their  being  placed  on  the  bilan  of  the  bank- 
rupt, and  by  an  admission  of  the  defendants  on  record;  that  the 
items  mentioned  in  the  account  were  furnished  by  the  plaintifb 
to  Hart,  the  insolvent  debtor;  that  they  were  incorporated  in 
the  cotton  press,  of  which  the  defendants  have  become  the  puz 
chasers. 

We  have  held,  in  a  variety  of  cases,  that  the  re-enacting  in 
the  civil  code  of  the  general  provisions  found  in  the  ancient  laws 
of  this  country,  did  not  repeal  the  exceptions  with  which  the 
general  rule  was  limited,  and  in  the  opinion  lately  deliyered  in 
the  case  of  Herman  v.  Sprigg,  3  Mart.  N.  S.  205,  we  have  again 
gone  into  the  reasons  on  which  that  rule  has  been  established  in 
this  court.  An  application  of  this  doctrine  has  been  made  to  the 
subject  now  under  consideration,  in  the  case  of  Nathan  y.  Lee, 
2  Mart.  N.  S.  32,  and  we  are  now  unable  to  distinguish  on  prin- 
ciple that  case  from  this,  for  there  is  the  same  exception  in  the 
Spanish  law  to  the  necessity  of  a  judgment  in  case  of  insolyeney. 
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that  there  is  where  the  deed  of  mortgage  contams  the  fact  of 
rum  alienando:  Gar.  Phil.  2;  Tercero  Poseedor,  No.  13.  The 
existence  of  the  debt,  it  appears  to  us,  is  8a£9cientlj  established 
by  the  declaration  of  the  debtor  in  his  bilan,  taken  with  the 
confession  of  the  defendants  on  record. 

We  have  been  pressed  to  remand  the  cause,  because  the  decis- 
ion of  the  judge,  dismissing  the  case  for  want  of  the  plaintiffs 
showing  a  jiid^fment  against  the  principal  debtor,  prevented  the 
defendant  from  introducing  eyidence  to  show  that  the  claim 
sued  on  was  unfounded.  So  far  as  the  record  gives  information 
on  that  point,  and  to  it  alone  must  we  look  when  the  parties  do 
not  agree  in  their  statements,  the  judgment  appears  to  have 
been  rendered  after  the  evidence  was  gone  through.  We, 
therefore,  are  unable  to  discover  any  legal  ground  on  which  we 
can  remand  the  cause. 

The  former  judgment  of  the  court  does  not  require  any  alter- 
ation. 


What  Etvbct  Ks-KNAoniro  thb  Gxnxbal  Pbovisions  or  a  Statots  has 
CFON  THX  ExGSPnoNS  TO  BUGH  Gkkzral  PitovisiON& — ^The  doctrine  laid 
down  in  this  caae  has  been  uniformly  accepted  and  approved  in  Loniaiana.  In 
VaUain  v.  Clouiier,  3 La.  177,  the conrt  say:  "The  question  then  recurs,  does 
the  re-enactment  in  our  code  of  a  f^eneral  provision  existing  in  the  Spanish 
law,  repeal  the  exception  which  accompanied  it  in  that  law.  We  have  so  re- 
peatedly decided  the  contrary,  and  the  jurisprudence  of  the  court  is  so  lixed 
in  this  matter  that  it  is  unnecessary  to  refer  to  cases  in  which  the  principle 
has  been  settled."  The  coart  held,  in  Herman  v.  Sprigg,  3  Mart  N.  S.  190, 
that  "the  re-enactment  of  a  general  provision  contained  in  a  former  law,  to 
which  an  exception  was  attached,  does  not  repeal  that  exception;  because  the 
btention  to  repeal  is  never  presumed,  and  both  provisions  may  weU  stand 
together."  The  doctrine  of  these  cases  is  fully  sustained  by  the  following 
dedsions:  Nathan  v.  Lee,  2 Mart.  N.  S.  32;  Duncan  v.  Hampton,  6  Id.;  Vtrret 
▼.  Therioi,  15  La.  110;  Le  Blanc  v.  Landry,  7  Mart  N.  S.  668;  Urqvhari  v. 
Sargent,  2  La.  An.  201;  MeCnrty  v.  Steavn,  Cotton  Press  Co,,  51a,  2L 


Bkent  v.  Ebyin. 

[3  Haxixx,  N.  S.  803.] 

Lon  KoTSi. — An  action  on  a  lost  note  may  be  maintained  without  tendering 
the  defendant  any  indemnity,  if  it  appears  that  the  note  in  the  hands  of 
any  indorsee  would  be  subject  to  all  equities  existing  in  favor  of  the 
maker. 

Appeal  trom  the  court  of  the  fourth  district.    The  opinion 
states  the  case. 

WcUls  and  LobdeU,  for  the  plaintiff. 

Orymea,  for  the  defendant. 


168  Brent  v.  Eryin.  [Louisiana, 

By  CoTirt,  Martin,  J.  The  plaintiff  claims,  as  indorsee,  paj« 
ment  of  the  defendant's  note,  which  it  is  alleged  was  protested 
at  maturity,  and  afterwards  purloined  from  the  plaintiff's  pos- 
session. He  had  judgment  on  the  plea  of  the  general  issue,  and 
the  defendant  appealed.  On  the  trial  the  plaintiff  offered  in 
evidence  his  own  affidavit  of  the  manner  in  which  the  note  waa 
purloined  or  lost,  his  advertisements  for  recovery  of  it,  and  evi- 
dence of  his  conversation  with  a  person  near  him,  at  the  time  of 
this  alleged  purloining  or  loss.  These  documents  were  received, 
notwithstanding  the  defendant's  objections,  and  he  took  bills  of 
exceptions.  As  the  case  may  well  be  disposed  of,  we  have 
thought  it  proper  to  reserve  the  consideration  of  the  admissi- 
bility of  the  evidence  objected  to  for  a  case  in  which  the  oon* 
sideration  may  be  necessary.  The  written  evidence  not  objected 
to  consists  of  a  copy  of  the  note  and  protest,  and  three  letters 
of  the  defendant,  who  admitted  his  signatures  thereto.  The 
note  copied  on  the  back  of  the  protest  is  a  copy  of  that  which 
LB  annexed  to  the  petition,  and  the  protest  states  that  the  de- 
fendant, on  the  original  being  exhibited  to  him  by  the  officer,  on 
the  day  of  payment,  answered,  he  would  not  pay  said  note. 

The  defendant's  letters,  the  first  of  which  bears  date  a  few 
weeks  after  the  protest,  contain  offers  to  settle  the  plaintiff's 
demand  for  three  thousand  two  hundred  and  fifty  dollars,  the 
exact  amount  of  the  note  sued  on,  by  giving  other  notes,  or  an 
acceptance  at  twelve  months  in  New  Orleans;  and  in  the  latter^ 
the  defendant  announces  the  approach  of  Robertson,  his  son-in- 
law,  charged  with  the  explanation  of  his  intention  to  the  de- 
fendant.- 

The  parol  evidence  consists  of  the  testimony  of  the  officer 
who  protested  the  note,  who  declares  the  copy  of  it  and  of  the 
protest  annexed  to  the  petition,  is  a  true  one;  that  he  delivered 
the  original  to  the  plaintiff  after  the  protest;  that  he  knew  the 
signatures  of  the  defendant,  at  the  foot  of  the  note,  and  that  of 
the  payee  and  plaintiff's  indorser  on  the  back. 

The  testimony  of  Robertson,  the  bearer  of  the  last  letter  of  the 
defendant  to  the  plaintiff,  shows  that  the  proposition  made  by  the 
latter,  was  to  give  him  the  acceptance  of  a  mercantile  house  in 
New  Orleans,  at  twelve  months,  on  his  giving  security,  and  the 
use  of  four  negroes  during  one  year.  We  think  the  defendant, 
by  suffering  the  above  documents  and  testimony  to  be  admitted, 
has  relieved  the  plaintiff  from  the  difficulty  he  would  have  been 
in,  had  any  evidence,  written  or  oral,  of  the  contents  of  the  note, 
been  resisted,  till  its  absence  from  the  plaintiff's  hands  was  ao- 
oounted  for:  1  Vol.  446;  5  Mart.  492. 
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It  is  not  alleged  that  the  note,  or  any  part  of  it,  was  paid. 
The  only  points  at  issae  are  whether  the  defendant  made  the 
note  saed  on,  and  whether  it  was  indorsed  to  the  plaintiff  by 
the  payee.  We  think  the  production  of  the  protest  and  copy, 
and  the  testimony  of  the  officer  who  made  the  protest,  establish 
these  two  facts.  He  swears  he  knows  the  signatures  at  the 
foot  and  back  of  the  note;  and  we  conclude  that  this  is  evidenoe 
not  only  of  his  knowledge  or  acquaintance  with  the  handwrit- 
ing, but  also  of  his  belief  of  its  genuineness. 

The  defendant's  own  letters  strongly  corroborate  the  evidence 
resulting  from  these  documents  and  testimony.  He  admits  he 
owes  the  plaintiff  the  exact  amount  of  the  note,  and  offers  to 
settle  the  same,  if  time  and  security  are  given,  with  the  dou- 
ceur of  one  year's  labor  of  four  negroes.  Security  is  required; 
for  what  ?  The  answer  which  the  fact  of  the  case  suggests  is, 
against  the  chance  of  the  note  being  produced  by  a  finder,  or 
one  to  whom  it  might  have  been  transferred.  A  douceur;  for 
what  ?  As  a  compensation  for  relieving  the  plaintiff  from  the 
difficulty  in  which  the  absence  of  the  note  from  his  hands  placed 
him.  These  are  the  answers  which  the  facts,  as  explained, 
naturally  furnish.  It  appears  that  the  note  was  returned  by 
the  officer  to  the  plaintiff,  after  the  protest;  it  is  clear  any 
person  obtaining  it  afterwards  received  or  found  it  burdened 
with  the  obligation  of  allowing  any  equitable  plea,  which  might 
be  opposed  to  it,  in  the  hands  of  the  present  plaintiff;  the 
district  court  did  not  err  in  refraining  from  requiring  him  to 
give  seourity  for  the  defendant's  indemnification. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judg- 
ment of  the  district  court  be  affirmed,  with  costs. 

Ttrngwrniaa  oK  LosT  BoHDS  AND  KoTBS. — See  OB  thii  subjeot  the  notes  te 
Eiward9Y.  MeKee^  18  Am.  Deo.  479^  and  Bank  (if  U.  8.  v.  SiO,  Id.  47. 


Debuts  v.  Mollebe. 

[aMABxnr.N.S.  818.] 

IvsoBSiB,  Pboiobb  atter  Pbotbst. — A  proxniae  by  an  indoner  after  pco- 
teet^  to  pay  the  note,  ii  a  waiver  of  notice  of  protesti  and  it  prkna/oieiB 
evidence  that  due  notice  was  given. 

Afpsal  from  the  court  of  the  second  district.    The  opinion 
stotes  the  case. 

Carleton  and  Lockett,  for  the  plaintiff. 
IRc^ls,  for  the  defendant. 
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By  Court,  Mathews,  J.  In  this  suit,  the  plaintiff  claims  from 
the  defendant  three  hundred  and  two  doUars  and  eleven  cents. 
The  petition  contains  two  counts;  one  on  a  negotiable  note, 
charging  the  defendant  as  indorser,  to  the  amount  of  one  hun- 
dred and  sixty  dollars;  the  other  on  an  account  stated,  amount- 
ing to  one  hundred  and  forty-two  dollars  and  eleven  cents. 
The  cause  was  submitted  to  a  jury,  in  the  district  court,  who 
found  for  the  plaintiff  only  on  the  latter  count;  and  judgment 
being  accordingly  rendered,  he  appealed. 

The  declaration  on  the  note  is  in  the  ordinaiy  form,  on  which 
the  plaintiff  seems  to  have  failed  to  prove  actual  notice  duly  given 
to  the  indorser,  of  the  refusal  of  the  maker  of  the  note  to  pay ;  but 
he  relies  on  a  subsequent  promise  made  by  the  defendant.  The 
record  contains  three  bills  of  exception;  one  in  relation  to 
the  summoning  of  the  jury.  The  question  arising  out  of  this 
exception  has  been  already  settled  by  a  decision  of  this  court 
favorably  to  the  plaintiff's  pretensions,  and  needs  no  further 
discussion. 

Another  to  the  admission  of  parol  evidence  to  prove  the  sub- 
sequent promise  on  the  existing  pleadings  of  the  cause;  and  a 
third,  to  an  opinion  of  the  judge  a  quo  expressed  to  the  jaiy. 
We  are  of  opinion  that  there  is  no  error  in  allowing  the  te^ 
timony  to  go  to  the  jury,  by  which  a  promise  by. the  indorsei 
to  pay.  made  subsequent  to  tbe  protest,  was  proven.  The 
judgment  to  be  rendered  in  the  case  depends  on  his  liability  as 
such;  and  not  exclusively  on  the  subsequent  promise.  Whether 
the  judge  did  or  did  not  err  in  his  charge  to  the  juxy,  it  is  un- 
necessary to  determine,  because  the  whole  cause  is  now  fairly 
before  this  court,  and  final  judgment  may  be  rendered  ac- 
cording to  its  merits.  The  evidence  in  the  case  shows  that  the 
defendant,  subsequent  to  the  protest  of  the  note,  agreed  to  secure 
to  tbe  plaintiff  the  amount  specified  in  it  by  a  mortgage  on 
his  property,  which,  for  some  cause  or  other,  was  not  exec- 
uted. This  agreement  is  equivalent  to  a  promise  to  pay;  and 
it  only  remains  to  ascertain  the  legal  effect  of  such  a  promise. 
The  appellee  must  have  known  whether  he  was  duly  notified 
of  the  protest.  If  he  were  not,  by  promising  to  pay,  he  waived 
the  advantage  which  such  negligence  would  otherwise  have 
given.  But  the  promise  itself  is  prima  facie  evidence  of  due 
notice;  thus,  if  he  did  not  receive  regular  notice,  he  is  liable 
under  his  subsequent  promise;  and  if  such  promise  afford  evi- 
dence of  proper  notice,  he  is  then  most  clearly  bound  by  his 
indorsement,  because  he  never  was  in  a  situation  to  be  dis- 
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charged  from  the  liability  which  it  created:  See  Chittj  on  Bills, 
Am.  ed.,  1821,  803,  804  and  805,  and  the  authorities  there 
referred  to. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judg« 
menfc  of  the  district  court  be  avoided,  reversed  and  annulled; 
and  it  is  further  ordered,  adjudged  and  decreed,  that  tlie 
plaintiff  and  appellant  do  recover  from  the  defendant  and 
appellee  the  sum  of  three  hundred  and  two  dollars  and  eleven 
cents,  with  legal  interest  from  the  judicial  demand,  and  costs 
in  both  courts. 


See  Fothermgham  v.  /Vice,  1  Am.  Deo.  619,  and  note;  Fleming  v.  MeCbtrt^ 
2Id.  671;  MiUtr  v.  HackUy,  4  Id.  372;  Orani  v.  Shaw,  8  Id.  142;  note  to 
Trimbk  ▼.  TAome,  8 Id. 304;  HoUy.  Freeman,  10 Id.  621. 


Lagboix  t;.  Menabd. 

18  ILonoi,  K.  S.  880.] 

Ibtebvxnob,  Jubt  Trial. — ^An  intervenor  is  entitled  to  a  joxy  trial,  thoogh 
none  ia  demanded  by  the  plaintiff  or  defendant. 

Affxal  from  the  court  of  the  first  district.  The  opinion 
■tates  the  case. 

Denis,  for  the  plaintiff. 

Derbigny,  for  the  defendant. 

By  Court,  Porter,  J.  The  onlj  question  presented  in  this 
case  is,  iirhether  a  party  who  intervenes  in  a  suit  can  demand 
that  the  facts  at  issue  be  tried  by  a  jury.  The  petition  of  in* 
tervention  in  this  case  was  filed  on  the  thirteenth  of  November, 
and  on  the  nineteenth  the  cause  was  called  for  trial.  The 
judge  refused  to  let  it  go  to  a  jury,  on  the  ground  that  neither 
the  original  plaintiff  nor  defendant  had  prayed  for  one. 

It  appears  to  us  the  court  below  erred.  It  is  true  the  stat- 
ute, in  prescribing  the  mode  in  which  the  parties  to  a  cause 
may  have  their  case  submitted  to  a  jury,  speaks  only  of  the 
plaintiff  and  defendant;  and  an  intervening  party,  technically 
speaking,  is  neither  one  nor  the  other.  But  it  is  not  less  true, 
that  he  either  approves  the  pretensions  of  one  or  both  of  the 
parties  litigating,  and  that  considered  in  this  light,  he  stands 
in  the  situation  of  a  plaintiff;  or  at  least  he  is  an  actor  in  the 
cause.  But  by  whatever  appellation  he  be  designated,  it  ap- 
pears to  us  a  necessary  consequence  of  admitting  him  as  a 

Am.  Dxc.  Vol.  ZV— U 
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partj,  that  he  should  have  the  same  right  in  proving  his  case, 
in  trying  it,  and  in  enforcing  his  judgment,  as  those  who  were 
originally  plaintiffs  and  defendants.  Were  we  doubtful  on  this 
point,  the  regard  which  we  entertain  for  the  trial  by  jury,  and 
the  high  opinion  we  hold  of  its  -value  in  ascertaining  facts,  would 
induce  us  to  support  the  citizen  who  claims  its  aid,  and  the  in- 
yestigation  of  bis  rights:  2  Martin's  Dig.  144;  9  MarL  381. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judg- 
ment of  the  district  court  be  annulled,  avoided  and  reversed; 
and  is  further  ordered,  adjudged  and  decreed,  that  this  case  be 
remanded  to  the  court  below,  with  instructions  to  the  district 
judge  to  submit  the  case  to  a  jury,  as  prayed  for  in  the  bill  of 
intervention;  and  it  is  further  ordered  that  the  appellee  paj 
the  costs  of  the  appeal. 


Who  Mat  Bboomb  iNTxavBMORS. — Any  third  person  who  haa  a 
interest  involved  in  the  matter  in  dispute,  between  the  partiea  to  a  suit 
already  commenced,  may,  by  leave  of  the  court,  intervene  in  such  suit, 
either  as  plaintiff  or  defendant,  or  in  opposition  to  both,  to  protect  such  inter- 
est, and  may  claim  a  decree  disposing  of  his  rights:  Ltgg  v.  JUcNeiU,  2  Tex. 
428;  Chandler  v.  Fulton,  10  Id.  2;  Stich  v.  Goldner,  38  CaL  608;  Stoddart  v. 
McMalvan,  35  Tex.  2C7;  Mussina  v.  Goldthwaite^  34  Id.  125.  The  interest 
which  will  entitle  a  party  to  intervene,  must  bo  one  directly  involved  in  the 
pending  suit:  Carraby  v.  Morgan,  5  Mart.  N.  S.  500;  Pierre  v.  Maue^  7  Id. 
196;  Brown  v.  Saul^  4  Id.  434;  Gasquet  v.  Johntion,  1  La.  425.  In  the  last 
case  the  court  say:  "This,  we  suppose,  must  be  a  direct  interest  by  which 
the  intervening  party  is  to  obtain  immediate  gain,  or  suffer  loss  by  the  judg^ 
ment  which  may  be  rendered  between  the  parties;  otherwise,  the  strange 
anomaly  would  be  introduced  into  our  jurisprudence  of  suffering  an  aocurnn* 
lation  of  suits  in  all  instances  where  doubts  might  be  entertained,  or  enter 
into  the  imagination  of  subsequent  plaintiffs,  that  a  defendant,  against  whook 
a  previous  action  was  under  prosecution,  might  not  have  property  sufficieni 
to  dischaige  aU  his  debts;  for,  as  the  first  judgment  obtained  might  give  a 
preference  to  the  person  who  should  obtain  it,  all  the  subsequent  suitof^ 
down  to  the  last,  would  liave  an  indirect  interest  in  defeating  the  action  of 
the  first.     This,  certainly,  was  not  the  intention  of  our  legislatoi&'* 

How  Parties  icat  become  IirncRVBNOBS. — ^An  exparle  order  may  be  mad* 
allowing  an  intervention  to  be  filed:  Spanagel  v.  Rtay,  47  Cal.  606L  A  peti- 
tion to  intervene  is  filed  simply  by  leave  of  the  court,  and  need  not  be  veri- 
fied by  affidavit  of  the  inter\'enor:  Smith  v.  AUen,  28  Tex.  497. 

Bights  of  Iktervenors  as  Pabtibs  to  the  Suit. — ^They  have  a  right 
to  interpose  a  general  demurrer  or  exception,  going  to  the  merits  of  th» 
action:  Hanchett  v.  Gray^  7  Tex.  552.  Where  the  petition  of  interventioo* 
traverses  the  complaint  of  the  plaintiff,  he  must  prove  his  case,  otherwise  the 
intervener  is  entitled  to  judgment:  Speyer  v.  ThmeUf,  21  CaL  281.  When 
the  intervener  has  filed  his  petition,  and  given  notice  to  the  other  parties  ta 
the  suit,  he  can  claim  the  benefit  of  the  original  suit,  and  has  the  right  U# 
prosecute  it  to  final  judgment  Nor  can  the  plaintiff,  by  dismissing  or  dis- 
continuing the  suit,  deprive  him  of  this  right:   Field  v.  Gautier,  8  Tez.  74s 
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gOM  ▼.  Iven,  6  Key.  287;  Poehlmann  ▼.  Kennedy,  48  CaL  201.    If  an  inter- 
▼SDor  oocapies  the  poeition  of  &  defendant,  he  it  allowed  the  same  latitude  that 
te  glinted  to  an  original  defendant,  in  pleading  as  many  inconaiatent  pleas  as 
be  chooees,  so  long  as  they  are  pertinent  and  in  dae  order  of  pleading:  SmUh 
7.  SubUttf  28  Tez.  169.    Interrogatories  exhibited  to  the  defendant  by  the 
plaintiff,  and  taken  pro  eon/eseo,  becaase  he  refused  to  answer  them,  can  not 
be  read  in  evidence  against  an  intervener  in  an  issue  solely  between  the  latter 
and  the  plaintifif:  OarthwaUe  v.  Hart,  24  Tez.  314.     After  having  gone  to 
trial  upon  answers  filed  by  the  intervenors,  without  objection  on  the  part  of 
a  party  to  the  suit,  it  is  too  late  for  the  latter  to  object  to  the  right  to  inter- 
vene, for  the  first  time  in  the  supreme  court:  SmUh  v.  Penny,  44  CaL  161. 
But  interveners  are  not  allowed  to  plead  exceptions  having  for  their  object 
the  dismissal  of  the  action:  WejU  v.  HU  Creditors,  8  Rob.  (Ia.)  123;  Lee  v. 
Bradlee,  8  Mart  0.  S.  55;  Teatrnan  v.  Estill,  3  Ia.  An.  222;  Clamageran  v. 
Bucks,  4  Mart.  N.  S.  487.     In  the  case  last  named,  the  court  say:  "  We  are 
also  of  opinion  that  an  intervening  :reditor  can  not  plead  peremptory  excep- 
tions, the  only  object  of  which  is  to  have  the  cause  dismissed  for  irregularities 
in  the  proceedings.    These  were  matters  for  the  consideration  of  the  defend- 
ants, or  those  who  represented  them,  and  if  they  thought  fit  to  waive  a  de- 
fense which  should  not  be  used  in  a  just  action,  no  other  party  can.    It  is 
exercising  rights  which  do  not  belong  to  him,  and  which  no  law  that  we  are 
acquainted  with  confers."    So  too,  "an  intervening  party  has  no  right  to 
take  advantage  of  the  insufficiency  of  the  oath  or  bond  on  which  process  of 
attachment  issues:"   Valsain  v.  CUnUier,  3  Mart  O.  S.  170;  Emerson  v.  Fox, 
3  La.  178.    Nor  will  parties  be  allowed  to  intervene,  when  permitting  them 
to  do  so  would  retard  the  principal  suit  so  as  to  operate  injustice  to  otherss 
Eeeles  v.  HiO,  13  Tex.  65;  SmcUley  v.  Taylor,  33  Id.  66a     Nor  will  they  be 
allowed  to  intervene  after  a  suit  has  been  settled,  and  the  judgment  to  be  en« 
tered  agreed  upon  by  the  original  parties:  Henry  v.  Case  Co.^  M,  A  E,  Co,,  42 
Iowa»  33L 


Mellon  v.  Gboghan. 

[3HA»Eni,N.8.ia8.] 

Dbmavd^  at  ▲  Pabtioulab  Place.— If  a  note  be  made  payable  at  a  partioa* 
lar  places  a  demand  at  that  place  must  be  made  to  anthoriae  a  recovery 
against  either  maker  or  indoiser. 

Appxal  from  the  ooort  of  the  first  district.  The  opinion 
states  the  case. 

LockeU,  for  the  plaintiff. 

Pierce^  for  the  defendant. 

By  Court,  Pobteb,  J.  The  petition  in  this  case  sets  out,  that 
the  defendant  is  justly  indebted  to  the  plaintiff  in  the  sum  of 
six  hundred  and  eighty-six  dollars  and  fifteen  cents,  the  amount 
of  a  promissory  note,  drawn  and  subscribed  by  said  defendant 
in  favor  of  the  petitioner,  dated  New  Orleans,  January  1, 1823, 
payable  twelve  months  after  date,  as  will  appear  from  a  copy 
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annezod,  and  made  a  part  of  the  petition,  the  amount  whereof 
the  said  Croghan  neglected  to  pay  when  amicably  demanded. 

The  note  annexed  corresponds  with  that  set  out,  except  in 
being  made  payable  in  the  Louisiana  state  bank.  The  defend- 
ant admits  the  facts  alleged  in  the  petition,  but  denies  they 
establish  any  liability  on  his  part  to  pay  the  note  sued  on.  The 
judge  below  was  of  opinion,  that  a  demand  at  the  place  speci- 
fied in  the  note  was  a  condition  precedent  to  the  plaintiff's  right 
to  recover,  and  gave  judgment  for  the  defendant.  The  former 
appealed.     The  case  has  been  submitted  without  argument. 

This  is  a  most  controverted  question,  and  hardly  any  subject 
has  been  presented  to  us  on  which  a  greater  weight  of  authority 
is  found  arrayed  for  and  against  the  principle  which  the  judge 
a  quo  decided  the  cause.  The  following  are  cases  to  show  that 
if  the  place  of  payment  be  embodied  in  the  note,  a  presentment 
at  the  place  must  be  averred  and  shown,  to  charge  the  maker: 
14  East,  500;  Starkie's  N.  P.  468;  16  East,  110;  5  Taunton.  30; 
Id.  344;  8  Mau.  &  Sel.  150;  4  Id.  462. 

It  has,  however,  been  decided  in  the  cases  hereafter  quoted, 
that  a  demand  at  the  place  specified  in  the  instrument  is  not  neo- 
essary  to  charge  the  maker:  2  Campb.  498;  4  Mau.  &  Sel.  150; 
3  Johnson's  Cases,  71;  6  Mass.  524;  8  Id.  480;  13  Id.  56G;  17 
Johns.  248. 

The  difference  in  opinion  to  be  discovered  in  these  cases 
appears  to  be  principally  confined  to  the  courts  of  England. 
In  our  sister  states  the  preponderance  of  authority  seems  greatly 
in  favor  of  the  position,  that  a  demand  at  a  particular  place  is 
not  necessary.  There  has  been  a  case  lately  decided  in  the 
house  of  lords  in  England,  where  the  law  on  this  subject  re- 
ceived a  very  full  examination.  The  yery  point  now  before  the 
court  was  much  discussed,  though  the  question  presented  for 
decision  was  not  the  same.  It  arose  there  between  the  indorsee 
and  acceptor  of  a  bill  of  exchange.  As  all  the  judges  delivered 
their  opinions,  the  case  would  be  one  entitled  to  great  respect 
as  evidence  of  the  commercial  law,  were  it  not  for  the  extraor- 
dinary diversity  of  sentiment  which  it  exhibits.  Indeed,  there 
are  scarcely  two  that  agree  on  all  the  points  submitted  to  their 
consideration. 

It  is  stated  by  several  of  these  learned  persons,  that,  if  a 
promissory  note  be  made  payable  at  a  particular  place,  a  de- 
mand at  that  place  is  a  condition  precedent  to  recovery  against 
the  maker;  but  that  it  is  not  absolutely  necessary  it  should  be 
made  on  the  very  day  on  which  it  falls  due,  the  time  only  being 
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of  imporiiance  when  the  iadorser  is  to  be  charged :  2  Brod.  and 
B.  165. 

The  judges  who  contest  the  necessity  of  making  a  demand  at 
the  place  specified,  and  who  hold  that  the  making  of  a  note  renders 
the  maker  aniversallj  liable,  in  answer  to  this  argument,  declare 
that  thej  are  unable  to  distinguish  between  place  and  time. 
That  if  the  former  be  required,  so  must  the  latter,  and  hence 
they  conclude,  the  holder  would  lose  his  right  forever,  if  he  did 
not  demand  payment  on  the  very  day  the  note  fell  due.  The 
supreme  court  of  New  York,  which  establishes  a  different  rule, 
seem  also  to  think  that  such  would  be  the  inevitable  conse* 
quence  of  recognizing  the  doctrine,  that  a  demand  at  the  place 
is  a  condition  precedent  to  the  right  of  recovery:  18  Johns.  246. 

If  this  consequence  were  to  follow  the  requiring  a  demand  at 
the  place  specified,  it  would  furnish  a  strong  argument  against 
adopting  the  rule;  but  we  are  unable  to  discover  any  ground 
for  this  apprehension,  and  we  think  the  distinction  on  this  head 
clear  between  the  obligation  of  the  indorser  and  the  maker.  By 
the  law-merchant  the  contract  of  the  former  is  not  absolute,  but 
conditional.  He  becomes  responsible  only  on  default  of  the 
maker  to  pay,  and  due  notice  being  given  of  that  default.  His 
engagement  is  stricti  jurifif  and  so  anomalous  that  it  will  neither 
furnish  analogy  for  ascertaining  rights  under  other  contracts, 
nor  be  elucidated  by  reference  to  legal  obligations  flowing  from 
them.  It  is  entirely  the  creature  of  commercial  usage,  and  wad 
introduced  for  the  ease  and  convenience  of  trade,  it  being  con- 
sidered or  supposed  that  it  was  of  great  importance  to  the  facil- 
ity of  its  operations,  that  the  indorser  should  have  immediate 
notice  of  his  liability.  By  a  parity  of  reasoning  it  has  been  held 
by  some,  he  is  discharged  if  demand  of  the  maker  be  made  at 
any  other  place  than  that  specified  in  the  instrument.  That 
question  is  not  presented  for  decision  here,  therefore  it  is  im- 
proper it  shoidd  be  now  settled;  but,  admitting  he  is,  what 
analogy  does  his  case  present,  by  which  the  obligations  of  the 
maker  can  be  ascertained  ?  He,  instead  of  coming  under  a  con- 
ditional obligation,  makes,  by  the  very  terms  of  the  instrument, 
an  unqualified  promise  to  pay  the  payee,  or  whomsoever  he  may 
direct.  His  obligations  are  entirely  distinct  from  those  created 
by  the  law-merchant.  They  would  be  the  same  if  that  law  were 
stricken  from  our  code  of  jurisprudence,  and,  in  testing  the 
extent  of  his  liability,  under  the  promise  contained  in  the  note 
signed  by  him,  we  do  not  see  bow  it  can  be  distinguished  from 
an  obligation  which  did  not  contain  words  that  made  it  nego- 
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iiable*  Indeed,  those  who  maintain  this  doctrine  do  not  place 
it  on  the  ground  that  it  flows  from  any  of  the  rules  peculiar  to 
negotiable  paper.  But  it  appears  to  us  that  those  who  contend 
for  such  a  rule  overlook  or  confound  two  things  entirely  distinct, 
the  substance  of  the  contract,  and  the  mode  by  which  it  is  to  be 
discharged.  To  those  acquainted  with  the  doctrines  of  our  juris- 
prudence, nothing  can  be  more  familiar  than  the  distinction  be- 
tween those  things  which  are  of  the  essence  of  the  contract, 
and  those  which  are  accidental  to  it.  Among  the  latter,  sayi 
Pothier,  are  the  liberty  of  paying  by  installments,  the  allowing 
a  certain  time  for  the  payment  of  money  and  the  like.  On  this 
principle,  the  Roman  jurists  considered  that  the  specification 
« of  a  particular  place  for  payment  was  supposed  to  be  made  for 
•the  advantage  of  the  creditor,  as  well  as  the  debtor,  and,  there- 
lore,  the  latter  could  not  compel  the  former  to  receive  it  else- 
where; but  the  creditor  might  demand  payment  at  any  other 
place,  making  compensation  to  the  debtor  for  any  damage  he 
might  sustain  by  the  change,  and  could  enforce  the  contract 
elsewhere  by  a  suit  under  this  condition :  Dig.  liv.  13,  tit.  4, 1.  1 
and  9;  Pothier  on  Obligations,  No.  8. 

The  principal  reasons  on  which  the  law  has  been  lately  settled 
in  England,  that  a  demand  is  necessary  at  the  place  appointed 
for  payment,  are:  1.  That,  according  to  their  jurisprudence 
it  is  a  condition  precedent;   and,  2.  The  serious  inconvenience 
that  would  result  from  a  diflferent  rule.     The  latter  considera- 
tion appears  to  us  entitled  to  great  weight.     It  consists  princi- 
pally in  this:  That  merchants  who  are  traveling  from  place  to 
place,  cannot  conveniently  carry  funds  with  them;  that  for  ease 
and  convenience  they  deposit  their  money  at  a  banker's  or  mer- 
chant's, where  they  make  all  their  acceptances  or  notes  payable, 
ttud  that  it  might  expose  them  to  loss,  inconvenience,  and,  in 
some  instances,  the  ruin  of  their  credit,  if  demand  of  payment 
could  be  made  of  them  elsewhere.     As  in  the  case  of  a  merchant 
of  New  Orleans  going  on  business  to  London,  Paris  or  New 
York  who  makes  a  note  here  before  he  sets  out,  payable  at  his 
domicile  or  his  banker's.     If  demand  be  not  necessary  at  the 
place  designated,  the  bill  might  be  sent  after  him,  and  he 
arrested  iii  another  country  the  moment  it  fell  due.     This  rea- 
son loses  somewhat  of  its  weight,  when  the  domicile  of  the 
obligor  is  in  the  same  place  where  the  bank  is  fixed,  at  which 
the  note  is  made  payable,  and  the  personal  demand  is  made  at 
the  residence  of  the  maker;  but  some  general  rule  must  be  fol- 
lowed, for  the  facility  of  commerce,  and,  we  think,  after  mature 
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reflection,  that  it  is  safer  to  adopt  that  we  have  just  stated.  It 
imposes  no  hardship  on  the  payee,  for,  if  he  choose,  he  may  re* 
fuse  an  obligation  in  this  way,  and  thus  retain  his  right  to 
demand  payment  whenever  his  debtor  be  found.  It  must  be 
supposed  such  a  clause  is  introduced  for  some  purpose,  and  no 
other  can  be  imagined  than  that  it  is  at  the  place  designated,  the 
obligor  will  have  funds  to  meet  his  obligation,  and  there  the 
obligee  will  seek  them.  A  contrary  rule  would  require  the 
obligor  to  have  funds  at  two  places  to  meet  his  engagements. 
Deciding  in  this  way  is  in  conformity  with  the  rules  of  our  own 
law,  which  do  not  consider  the  debtor  in  fault  (en  mora)  until 
demand  is  made  at  the  place  fixed  for  payment:  Curia  Phil.,  lib. 
2,  cap.  7,  paga.  No.  20. 

The  judge  below  gave  final  judgment  against  the  plaintiff;  we 
think  there  should  have  been  one  of  nonsuit.  He  ought  to  be 
permitted  to  yet  make  a  demand  at  the  bank,  and,  if  not  paid, 
to  sue  the  defendant  and  recover  the  amount  due. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judg- 
ment of  the  district  court  be  annulled,  avoided  and  reversed, 
and  it  is  further  ordered,  adjudged  and  decreed,  that  there  be 
jadgment  against  the  plaintiff  as  in  case  of  nonsuit,  the  appel- 
lee paying  costs  in  this  court,  and  the  appellant  those  of  the 
court  below. 


The  principfll  qneatioii  decided  in  this  case  has  been  much  diBcnssod  by  the 
ooorte,  and  their  decisions  have  not  heen  nniform,  either  in  this  country  or  in 
England.  In  E<uhnan  v.  Fifield,  14  Am.  Dea  37 1»  the  court,  after  discussing 
several  English  and  American  cases,  reach  the  conclusion,  "  that  when  a  note 
is  made  payable  at  a  particular  time  and  place,  no  demand  is  necessary."  See 
note  to  Easlman  v.  FifiM,  eupra,  and  cases  there  cited. 


Whttehubst  v.  Hioeet. 
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KuLLETT  OF  JxTDOUSNT. — The  failure  to  give  the  reasons  on  which  a  Jadg* 
ment  is  founded  is  a  relative  nullity  only. 

Shxbifv's  Bond. — ^A  parish  judge's  certificate,  that  a  sheriff's  bond  has 
been  executed  with  the  concurrence  of  the  justices,  is  evidence  that  the 
sureties  were  approved  by  them. 

OmciAL  BoivD — ^Thb  Failubb  to  Rboobd  an  official  bond  does  not  invali- 
date it. 

Appeal  from  the  court  of  the  third  district.    The  opinion 
states  the  case. 

WaU8  and  LobdeU,  for  the  plaintiff. 

Duncan,  for  the  defendants. 
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By  Oourt,  Mathews,  J.  This  is  a  suit  brouglit  against  the 
ourafcor  of  the  estate  of  the  late  F.  Ameburg,  who  was  sheriff  of 
the  parish  of  East  Baton  Boage,  and  against  the  sureties  of  the 
latter  as  sheriff  aforesaid.  The  petitioner  claims  remuneration 
for  the  loss  and  damage  occasioned  by  the  negligence  and  mis- 
conduct of  the  sheriff  in  the  execution  of  judicial  process,  where- 
in the  interest  of  the  former  was  concerned.  Judgment  was 
rendered  in  the  court  below  against  the  curator,  and  in  favor  of 
the  sureties,  from  which  latter  part  of  said  judgment  the  plaint- 
iff appealed. 

The  case  has  been  held  longer  than  usual  under  advisement 
by  the  court,  in  consequence  of  believing  that  it  involved  a  very 
important  question  in  relation  to  the  jurisdiction  of  the  district 
and  probate  courts  of  the  state.  The  circumstance  which  led  to 
this  belief  is  the  appearance  of  a  bill  of  exceptions  on  the  part 
of  the  curator  to  the  judgment  rendered  after  the  verdict  of  a 
jury,  to  which  the  case  had  been  submitted,  on  the  ground  of 
incompetence  in  the  court.  This  is  in  truth  an  exception  to  a 
final  judgment,  which,  as  has  been  repeatedly  decided,  cannot 
regularly  be  taken.  In  examining  the  record  more  minutely, 
we  discover  that  the  curator  is  no  party  to  this  appeal,  either  as 
appellant  or  appellee,  and,  therefore,  no  notice  can  be  taken  of 
his  interest  in  the  cause.  It  is  to  be  considered  only  in  relation 
to  the  sureties  who  are  appellees.  In  their  answer  to  the  peti- 
tion, after  pleading  the  general  issue,  they  further  allege  thai 
the  sheriff's  bond  relied  on  by  the  plaintiff  is  illegal  and  void. 

The  case  comes  regularly  before  this  court  on  several  bills  of 
exceptions  taken  to  the  opinions  of  the  judge  a  quo  given  in  the 
course  of  the  trial  below:  1.  That  by  which  he  permitted  the 
record  of  the  suit  carried  on  to  judgment  and  issuing  execution, 
wherein  the  sheriff  is  charged  with  negligence  and  misconduct, 
to  be  given  in  evidence  to  the  jury.  2.  To  that  by  which  he  re- 
jected the  copy  of  a  bond,  proven  to  have  been  subscribed  by 
the  defendants  as  sureties  for  the  sheriff.  3.  To  the  opinion 
whereby  he  refused  parol  evidence  to  prove  that  the  parish 
judge  did  assemble  the  justices  as  required  by  law  to  approve 
the  security  offered  by  said  sheriff. 

As  to  the  first  of  these  exceptions,  we  are  of  opinion  that 
the  judge  did  not  err  in  admitting  the  record  in  evidence.  The 
ground  on  which  its  admissibility  was  opposed,  is  alleged  nul- 
lity in  the  judgment  on  account  of  no  reason  being  adduced  in 
its  support.  Admitting  that  such  nullity  exists,  it  is  only  rela- 
tive, and  can  not  be  taken  advantage  of  by  the  present  de- 
fendants. 
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Tke  opinion  of  tbe  judge,  as  represented  in  the  second  bill 
of  exceptions,  we  believe  to  be  erroneous. 

Tbe  truth  and  correctness  of  tbe  copy  of  the  bond  offered  in 
evidence,  the  real  existence  of  the  original  at  a  former  period, 
and  its  loss  without  fault  of  the  plaintiff,  or  by  a  fortuitous 
event,  were  amply  proven  on  the  trial  of  tbe  cause  in  the  court 
below,  as  shown  by  the  record;  and  the  judge  seems  not  to 
have  rejected,  the  evidence  on  account  of  any  defect  of  proof  in 
relation  to  the  copy,  but  under  an  impression  that  the  original 
itself  was  void  and  invalid,  in  consequence  of  defects  in  its  exe- 
cution. In  testing  this  opinion,  we  are,  therefore,  compelled 
to  enter  into  a  discussion  of  tbe  law  which  requires  sheriffs  to 
give  bonds,  and  points  out  the  manner  in  which  they  ought  to 
be  executed.  The  act  of  1813  requires  every  sheriff  in  tbe  state 
to  give  two  bonds,  one  for  tbe  faithful  discharge  of  bis  min- 
isterial functions  in  tbe  execution  of  judicial  process,  the  other 
for  collection  of  taxes.  Both  are  ordered  to  be  recorded  in  tbe 
offices  of  the  clerks  of  the  parish  courts:  1  Mart.  Dig.  696. 

The  bond  now  under  consideration  is  alleged  to  have  no 
binding  force  on  tbe  persons  who  have  subscribed  as  sureties, 
as  being  defective  in  its  execution,  and  void  because  not 
recorded,  etc.  The  act  above  cited  directs  bow  sheriffs'  bonds 
are  to  be  executed,  and  tbe  security  offered  approved :  1  Mart. 
698,  art.  8.  The  parish  judge  is  bound  to  convene  a  court,  as 
it  is  termed,  to  consist  of  himself  and  a  majority  of  the  justices 
of  the  peace  of  tbe  parish,  who  are  required  to  judge  of  tbe  suf- 
ficiency of  the  sureties  offered,  and  to  approve  or  reject  as,  iik 
their  opinion,  propriety  and  tbe  general  interests  may  dictate* 
This  court  is  not  by  the  law  compelled  to  reduce  to  writing,  or 
to  make  out  any  proces  verbal  of  their  proceedings.  The  jus- 
tices of  the  peace  appear  to  be  called  in  aid  of  the  parish  judge, 
to  assist  in  judging  of  tbe  sufficiency  or  insufficiency  of  the  se- 
curity to  be  offered  by  the  sheriff;  but  are  not  required  to  sign 
the  bond  if  accepted  by  the  court  A  bond  shown  to  have  been 
rejected,  would  not  be  binding  en  tbe  subscribers;  the  want  of 
tbe  justices'  names  to  tbe  instrument  is,  however,  no  evidence 
that  the  sureties  have  been  adjudged  insufficient  and  tbe  bond 
rejected.  A  certificate  of  the  parish  judge,  showing  that  bonds 
thus  taken  have  been  executed  with  tbe  concurrence  of  tbe  jus- 
tices of  the  peace,  ought  to  be  good  evidence  of  approval  of  the 
sureties,  and  consequent  validity  of  their  obligations.  The 
copy  offered  in  evidence  in  tbe  present  case,  purporting  the 
original  was  signed,  sealed  and  delivered  in  tbe  presence  of  tbe 
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pariah  judge  and  justices  of  the  peace,  who  approved  the  secur- 
ity given  by  the  sheriff,  is  sufficient,  having  the  signature  of  the 
judge. 

We  are,  therefore,  of  opinion  that  it  is  good  and  valid  accord- 
ing to  the  strictest  forms  of  law.  It  now  only  remains  to  consider 
whether  this  validity  is  affected  by  the  want  of  recording,  in  re- 
lation to  the  obligors.  All  the  solemnities  required  in  the  exe- 
cution and  recording  of  these  bonds  are  instituted  solely  for  the 
benefit  of  the  obligees,  viz:  the  public.  A  failure  to  comply 
with  them  may  lessen  public  security,  but  certainly  ought  not 
to  be  so  construed  as  to  exonerate  sureties  from  obligations  vol- 
untarily contracted.  It  has  been  already  decided  by  tbis  court 
that  promisors  must  remain  bound  in  the  manner  which  they 
may  have  thought  fit  to  bind  themselves,  if  the  contract  be  not 
illegal. 

In  relation  to  the  lost  bill  of  exceptions  we  are  inclined  to 
think  that  oral  testimony  might  have  been  properly  received  in 
corroboration  of  the  fact  declared  by  the  parish  judge  in  exe- 
cuting the  bond,  that  the  justices  of  the  peace  present  approved 
that  which  was  done.  But  if  the  solemn  declaration  of  the  judge 
in  the  instrument  itself,  be  sufficient  to  establish  its  legal  exe- 
cution, additional  testimony  would  be  useless. 

According  to  this  view  of  the  case  the  judgment  of  the  district 
court  must  be  reversed,  and  as  the  cause  was  tried  before  a  jury, 
and  legal  testimony  rejected,  it  appears  to  this  court  to  be  most 
consistent  with  its  uniform  practice  to  send  it  back  for  a  new 
trial. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judg- 
ment of  the  district  court,  so  far  as  it  relates  to  the  appellees, 
be  avoided,  reversed  and  annulled,  and  that  the  cause  be  re- 
manded to  the  said  court  to  be  tried  de  novo  between  the  parties 
to  this  appeal,  with  instruction  to  admit  in  evidence  the  copy  of 
the  bond,  etc;  and  it  is  further  ordered  that  said  appellees  pay 
the  costs  of  appeal. 

iNFOBMALiTiBa  WHICH  DO  NOT  INVALIDATE  OFFICIAL  BoNDS. — "The  tend- 
ency of  the  legislation  and  the  decisions  of  the  courts  of  the  different  states^ 
is  to  hold  the  obligors  upon  official  honds,  liable  as  upon  statutory  under- 
takings, and  to  disregard  objections  purely  technical  in  their  character. 
Those  bonds  are  given  for  the  benefit  of  the  public  against  the  f rands  and 
peculations  of  persons  in  official  positions,  •  •  •  jm^}  only  upon  the  moet 
cogent  and  satisfactory  grounds  should  they  be  held  invalid :"  The  State  v. 
Fredericks,  8  Iowa,  553.  It  is  held  that  although  an  official  bond  is  not 
taken  in  the  manner  nor  by  the  persons  required  by  law  to  take  it,  yet  it 
will  be  held  good  as  a  voluntary  bond  and  bind  the  sureties:  The  State  ▼• 
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McAipin,  4  IrecL  140;  TJte  State  ▼.  Perhhu,  10  Id.  333.  The  failnre  of  the 
-proper  officers  to  approve  an  official  bond,  or  its  approval  by  a  different  per- 
«on  from  the  one  whose  duty  it  is  to  approve  it,  will  not  invalidate  it  nor  re- 
lease the  saietiefl  from  their  liability:  Oreen  v.  WardweU,  17  HL  278;  Mar- 
skaUy,  Hamiltan^  41  Miss.  229;  Jones v,  TheState,  7  Mo.  81;  People y,  Johr,  22 
Mich.  461;  People  v.  Edwards,  9  GaL  286;  Mendocino  Co,  v.  Morris,  32  Id. 
145.  In  the  last  case,  the  court  say:  "The  liability  of  the  sureties  does  not 
depend  upon  the  approval  of  the  bond  by  the  proper  officers."  And  in  the 
•case of  The  People  v.  Edwards,  Field,  J.,  says:  "The  object  of  requiring 
the  approval  is  to  insure  greater  security  to  the  public,  and  it  does  not  lie  in 
the  defendants  to  object  that  their  bond  was  accepted  without  proper  exami- 
nation into  its  sufficiency  by  the  officers  of  the  law.** 

So  the  fact  that  an  official  bond  was  not  signed  and  acknowledged  in  the 
presence  of  a  particular  officer,  as  required  by  law,  does  not  affect  its  validity. 
""It  was  not  for  the  benefit  of  the  surety  that  he  was  required  in  person  to 
acknowledge  the  bond  before  the  commissioners,  but  it  was  to  prevent  him 
from  afterwards  making  any  question  concerning  the  genuineness  or  the  valid- 
ity  of  the  instrument  as  against  him:**  The  Stale  v.  Blair,  32  Ind.  313.  Al- 
though the  bond  is  given  several  months  before  it  is  required  by  statute  to 
be  given,  it  is  nevertheless  valid:  Moore  v.  The  State,  9  Mo.  330.  And  it  is 
equally  so  though  not  given  until  after  the  expiration  of  the  time  prescribed 
by  the  statute:  The  State  v.  Rhoades,  6  Nev.  352;  Monteith  v.  Commonwealth, 
15  Gratt.  172;  State  v.  Cooper,  53  Miss.  615.  The  validity  of  the  bond  will 
not  be  affected  by  the  fact  that  the  officer  by  whom  it  was  given  did  not 
take  the  oath  of  office:  Bonia  v.  Mereer  Co,  Ct,,  7  Bush,  576;  Marshall  v. 
HamUton,  41  Miss.  229.  Nor  by  the  failure  to  affix  to  it  a  United  States 
revenue  stamp:  TJie  State  v.  Oarton,  32  Ind.  1.  An  official  bond  whose  con- 
dition is  not  strictly  in  the  form  required  by  the  statute  is  nevertheless  bind- 
ing, if  it  is  in  substantial  accordance  with  such  requirements:  Probate  Court 
V.  Strong,  27  Vt.  2(»;  Place  v.  Taylor,  22  Ohio  St.  317. 

A  surety  who  signs  the  bond  while  there  are  blanks  in  it  for  other  sureties, 
and  delivers  it  in  that  condition  to  the  principal  obligor  who  fills  up  tho 
blanks,  will  be  held  liable:  The  State  v.  Pepper,  31  Ind.  76;  W(bh  v.  Bavrd, 
27  Id.  368;  WriglUv.  Harris,  31  Iowa,  272.  And  a  bond  given  by  a  public 
officer,  though  not  good  as  a  statutory  bond,  may  be  recovered  on  as  a  volun- 
tary obHgatiou:  Ooodmmv,  Carroll,  2  Humph.  490.  In  SkelUngerv,  Yendes, 
12  Wend.  306,  Savage,  G.  J.,  says:  "  The  statute  declares  that  the  bond  shall 
be  filed  within  ten  days  after  the  election,  and  before  the  constable  enters 
upon  the  duties  of  his  office;  yet,  the  bond  has  been  held  good,  though  not 
filed  within  the  ten  days,  and  it  can  not  be  doubted  that  the  constable  him- 
self would  be  responsible  for  any  act  done  by  him  before  filing  the  bond. 
The  statnte  being  directory  to  the  officer  himself,  he  can  not  take  advantage 
of  his  own  omission;  nor  is  there  any  reason  why  the  sureties  should  not  be 
liable,  notwithstanding  the  want  of  a  compliance  with  the  statutory  provision; 
in  this  case  it  seems  that  the  town  clerk  neglecu;d  to  indorse  his  approval  of 
the  sureties.  That  provision  was  intended  for  the  benefit  of  those  who  should 
put  executions  into  the  hands  of  the  constable,  and  has  no  connection  with 
Che  liability  of  the  sureties;  their  signature  was  all  that  was  necessary  to  make 
them  liable.  If  the  bond  was  not  approved  and  filed,  the  omission  might  be 
considered  a  refusal  to  serve,  and  the  vacancy  might  be  filled;  but  there  is 
nothing  in  the  language  or  the  policy  of  the  statute  which  renders  void  any 
such  instrument  executed  for  the  security  of  the  execution-creditors.  It  is 
*1bo  objected  that  the  instrument  executed  by  the  defendants  was  not  sealed 


172  Mabiont  V,  Bemt.  [Louisiana, 


nor  in  the  fonn  oontained  in  the  statute.  To  this  objection  I  give  the 
iniwer  as  above;  it  is  sufficient  that  the  substance  is  there.  The  sabstance 
of  the  instmment  required  by  the  statute  is,  that  the  constable  and  his  sue* 
ties  shall  be  responsible  for  all  such  sums  as  the  constable  shall  become  liable 
to  pay,  by  reason  of  any  execution  delivered  to  him  for  collection.  The  ia- 
strument  executed  in  this  case  contains  unnecessary  recitals;  they  do  no  harm 
and  are  mere  Burpluaago." 


Mahiqny  v.  Rebct. 

[SKAKlM,N.8.60r.] 

Ck>NTRACT,  Who  icat  Sub  ok. — One  may  maintain  an  action  on  a  itipnlatHin 
in  his  favor,  to  which  he  is  not  a  party. 

Appeal  from  the  court  of  the  first  diatriot.  The  opinioD 
states  the  case. 

Dumoulin,  for  the  plaintiff. 
Cannon,  for  the  defendant. 

By  Court,  Mabtxn,  J.  The  plaintiff  states  that  the  defendant 
having  purchased  from  the  plaintiff's  intermediate  vendee,  two 
lots  and  a  half  of  ground,  engaged  in  the  deed  of  sale,  to  pay 
the  price  to  the  plaintiff  in  lieu  of  his,  the  defendant's  vendor, 
and  afterwards  sold  the  premises  to  Bureau.  That  neither  the 
capital  nor  interest  being  paid,  the  plaintiff  obtained  jadgment 
against  Bureau,  on  which  the  premises  were  sold,  and  there  re* 
mains  due  to  the  plaintiff  on  said  judgment,  four  hundred  and 
fifteen  dollars  and  ninety-three  cents,  which  he  claims  from  the 
defendant,  with  damages  and  costs. 

The  defendant  pleaded  the  general  issue,  and  had  a  Terdici 
and  judgment.  The  plaintiff  appealed.  The  allegations  of  the 
petition  appeared  proved  by  notarial  acts,  and  the  record  of  the 
suit  against  Bureau.  It  appears  that  the  judge  a  quo  charged 
the  jury  in  favor  of  the  defendant,  stating  the  plaintiff  had  no 
cause  of  action;  as  the  defendant  in  the  bill  of  sale,  he  received 
from  the  plaintiff's  immediate  vendor,  did  not  bind  himself  to 
the  plaintiff,  and,  consequently,  there  was  no  privity  of  contract 
between  the  parties  to  the  suit.  The  plaintiff's  counsel  ex- 
cepted to  this  part  of  the  judge's  charge. 

We  are  unable  to  see  any  difference  in  the  facts  of  this  case, 
and  that  of  the  Mayor  v.  Bailey,  5  Mart  321,  in  which  we  held 
that  one  may  have  a  direct  action,  on  a  stipulation  in  his  favor, 
in  a  deed  to  which  he  was  not  a  party:  See,  also,  Duchamp  ▼. 
Nicholson,  2  Mart.  N.  S.,  672;  Variae  Resol.   700,  n.  18;  1 
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Pothier  on  Obligations,  45,  n.  56, 60;  Id.  54,  n.  71,  72;  ff.  45, 1, 
38,  sec.  20,  22;  7  Hulot,  19;  Paillette,  Code  Civil,  7,  art.  1121 
and  1165;  10  Pandectes  Francaises,  160, 161;  6  Toullier,  164,  n. 
448,449,  and  our  own  Civil  Code,  262,  art.  21. 

The  defendant's  liability  was  not  dissolved  by  the  plaintiff 
recovering  part  of  his  claim  from  the  former  vendee.  We  con- 
sider the  district  judge  erred. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judg- 
ment be  annulled,  avoided  and  reversed,  the  verdict  set  aside, 
and  the  case  remanded,  with  directions  to  the  judge  to  proceed 
thereon  as  if  there  had  been  no  trial,  and  not  to  charge  the  jury 
that  the  plaintiff  had  no  cause  of  action,  because  the  deed  of 
sale  to  the  defendant  containing  no  stipulation  by  which  he 
bound  himself  to  the  plaintiff,  the  latter  can  not  have  a  direct 
action  against  the  defendant,  for  want  of  privity,  and  it  is  or- 
dered that  the  defendant  and  appellee  pay  costs  in  this  court. 

See  SchemerKom  v.  Vanderheyden,  and  note^  8  Am.  Deo.  804;  AmM  v. 
Lifmam,  9  Id.  154,  and  notei 


Satjlet  V.  Dreux's  Syndics. 

[8  ICakdi.  N.  S.  61S.] 

BiVBBSAL  or  A  JuDGMorr  appointing  a  syndic  does  not  operate  retrospeo- 
tively,  and  avoid  his  aota  done  while  the  judgment  was  in  foioe. 

Appbai.  from  the  court  of  the  first  district.  The  dpinion 
states  the  case. 

Trabuc,  for  the  plaintiff. 

Morelj  for  the  defendant. 

By  Court,  Mabhh,  J.  The  plaintiff  seeks  to  be  relieved 
from  the  payment  of  two  notes,  which  he  gave  to  the  defend- 
ants, for  the  purchase  of  a  slave  of  the  insolvent,  purchased  at 
sale  made  by  the  defendants,  on  account  of  the  illegality  of 
the  sale.  The  general  issue  was  pleaded;  there  was  judgment 
for  the  defendants,  and  the  plaintiff  appealed. 

The  facts  of  the  case  are  as  follows:  Wiltzand  Ferrier having 
applied  for  the  homologation  of  the  proceedings  of  the  meeting 
of  the  insolvent's  creditors,  at  which  they  alleged  they  were 
duly  appointed  syndics,  J.  Dreux,  an  hypothecary  creditor,  op- 
posed the  homologation,  alleging  that  Wiltz  and  he  were  legally 
appointed  syndics,  and  not  Wiltz  and  Ferrier.  He  succeeded 
in  his  opposition,  and  the  court  declared  Wiltz  and  him  the 
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legal  syndics  on  the  thtrty-first  of  May,  1823.  On  their  peti- 
tion, the  court  ordered  a  sale  of  the  property,  to  take  place  oir 
the  ninth  of  July  following.  Ferrier  appealed,  but  gave  secu- 
rity for  the  costs  only.  On  the  ninth  of  July,  Boothuny's 
heirs  obtained  an  injunction  for  staying  the  sale,  but  it  was  dis- 
solved on  the  twelfth,  and,  on  the  petition  of  Wiltz  and  Drenx, 
the  sale  was  ordered  to  take  place  on  the  twenty-sixth.  Bou- 
thuny's  heirs  appealed  from  the  judgment,  setting  the  injunc- 
tion aside.  The  sale  took  place  on  the  twenty-sixth,  whcfi 
the  plaintiff  purchased  the  slave.  The  heirs  of  Bouthuny  failod 
in  their  appeal,  and  Fenier  succeeded  in  his  appeal,  the  suprei  je 
court  declaring  Wiltz  and  him  the  legal  syndics. 

On  these  facts  the  plaintiff 's  counsel  urges:  1.  That  J.  "Dnax 
never  was  a  syndic,  the  decree  of  the  inferior  court,  who  lie- 
clared  him  such,  having  been  reversed;  2.  That  Ferrier's  ap- 
peal suspended  the  execution  of  the  decree  of  the  inferior  co  jrt; 
8.  That  the  first  order  of  sale  was  void,  being  given  before  the 
decree,  declaring  the  appointment  of  the  syndics  was  signed; 
4.  That  the  second  order  did  not  authorize  the  sale,  as  it  or- 
dered it  in  so  short  time  that  thirty  day's  notice  could  not  be 
given;  6.  The  injunction  of  Bouthuny's  heirs  suspended  the 
sale. 

1.  The  judgment  of  this  court,  reversing  that  by  which  J. 
Dreux  was  declared  syndic,  can  not  have  any  retrospective 
effect,  so  as  to  vitiate  acts  done  by  him  in  the  meanwhile. 

2.  Ferrier  having  given  security  for  costs  only,  his  appeal  was 
not  suspensive,  but  devolutive. 

8.  As  no  sale  took  place  under  the  first  order,  it  is  useless  to 
inquire  into  its  legality. 

4.  No  law  is  cited,  and  none  is  recollected,  which  fixes  the 
number  of  days,  during  which  the  estate  of  a  bankrupt  is  to  be 
advertised.  In  directing  the  second  sale,  the  court  might  oon- 
sider  the  previous  notice  already  given. 

5.  The  order  under  which  the  property  was  offered  for  sale 
was  posterior  to  the  injunction,  and  was,  perhaps,  giveft  on  the 
consideration  of  subsequent  facts.  It  was  not  opposed,  or,  if 
it  was,  no  appeal  was  taken  from  the  opinion  of  the  eourt,  over- 
ruling the  opposition. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  C  ^  the  judg- 
ment of  the  district  court  be  affirmed,  with  costs. 


See  PhiUipi  v.  Johnmm,  and  note,  12  Am.  Deo.  606w 
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Ghiqgs  V.  AusTm. 

[3  PioxnniOft  ao.] 

FRuaBTy  Bktuhdino  oy. — ^If  freight  be  paid  in  advance  it  mnit  be  refunded^ 
iif  without  fault  of  the  shipper,  the  goods  are  never  carried  to  their  point 
of  destination. 

Ak  AaaxBMXsrr  to  Waivb  the  right  to  reclaim  money  paid  in  advance  for 
freight*  is  not  to  be  inferred  from  a  clause  in  the  bill  of  lading,  stating 
that  the  goods  are  to  be  delivered  safely,  "  the  dangers  of  the  sea  ex- 
cepted.** 

Pbxioht  is  thb  Comfknsation  for  the  carriage  of  goods. 

Pbdgrt  oh  MxBCHAiffBiSE  L08T  by  shipwreck  or  standing;  or  by  pirates  or 
enemies,  can  not  be  coUected^  and,  if  wholly  or  partly  paid  in  advance^ 
most  be  refunded. 

Ajx  Adtancb  ov  Fbkioht  means  the  same  thing  as  a  payment  of  freight  be- 
forehand, and  neither  implies  a  stipulation  that  the  amoant  paid  ov 
advanced  shall  not  be  returned  if  the  goods  are  not  carried. 

AflBUMPBiT,    The  opinion  states  the  case. 

W.  Prescott  and  J.  T.  Austin^  for  the  defendants,  cited  Wai^ 
Ban  Y.  Duybinck,  3  Johns.  835;  Andrew  ▼.  MoorhouLse^  5  Taun. 
435;  De  SUvale  v.  KendaU,  4  Mau.  &  Sel.  37;  Manfidd  y.  MaiOand^ 
4  Bam.  &  Aid.  582;  Gibbon  y.  Mendez,  2  Bam.  &  Aid.  17; 
Blakdy  y.  Dixm,  2  Bos.  &  P.  321;  Anon.^  2  Show.  291. 

8.  Hubbard,  corUra,  cited:  Abbott,  273;  Lane  t.  Penniman,4 
Ufass.  91;  Mashiier  y.  BiUler,  1  Campb.  84;  Waiaon  y.  Duytinck,, 
3  Johns.  335;  Howland  y.  The  Brig  Lavinia,  1  Pet.  Adm.  126; 
Bocctis,  note  80;  Inst,  an  Droit  Marit.  par  Boncher,  p.  264,. 
art.  966. 

Parceb,  0.  J.    This  action  is  indebUaiua  assumpeii  on  money 
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counts.  It  is  brought  to  recover  back  a  sum  of  money  paid  by 
the  plaintiffs  to  the  defendants,  for  the  freight  of  a  number  of 
barrels  of  apples,  taken  on  board  their  ship,  the  Topaz,  bound 
from  Boston  to  Liverpool.  It  is  proved  by  the  bill  of  lading, 
signed  by  the  master,  and  an  account  made  out  by  the  owners, 
with  their  receipt  upon  it,  that  the  whole  freight  agreed  upon 
was  paid  before  the  sailing  of  the  vessel,  and  the  report  finds 
that  before  the  vessel  arrived  at  her  port  of  delivery  abroad, 
ehe  was  stranded  or  wrecked  on  a  beach  within  six  miles  of  her 
port,  by  means  of  which  a  large  portion  of  the  plaintiff's  apples 
were  destroyed  or  rendered  worthless  by  the  salt  water. 

This  brief  statement  presents  the  principal  question  which  has 
been  argued;  there  are  other  facts  in  the  report  material  to  some 
inferior  questions,  which  will  be  stated  in  their  proper  place. 

The  plaintiffs  contend,  that  the  consideration  for  the  payment 
of  the  money,  was  the  agreement  on  the  part  of  the  owners  to 
transport  the  apples  in  their  ship  to  Liverpool,  and  that,  having 
failed  to  do  this,  they  are  bound  in  conscience  to  return  the 
money,  and  that  an  action  at  law  lies  for  it,  upon  the  ground  of 
failure  of  consideration.  The  defendants  insist  that  the  pay- 
ment of  the  freight  in  advance  imposes  all  risks  upon  the  owner 
of  the  goods,  and  that  the  failure  of  transportation  and  delivery 
baviug  happened  without  their  fault,  there  is  no  legal  or  equi- 
table principle  which  obliges  them  to  refund.  Some  reliance  in 
support  of  their  defense  is  placed  upon  the  condition  expressed 
in  the  bill  of  lading,  that  the  goods  are  to  be  delivered  safely, 
**  the  dangers  of  the  seas  excepted;"  but  as  this  condition  has  in 
practice  been  applied  only  to  the  contract  in  relation  to  the 
goods  themselves,  so  as  to  protect  the  ship-owner  from  a  de- 
mand for  their  value  in  case  of  loss  by  perils  of  the  sea,  and  has 
never  been  construed  to  bear  upon  the  rights  of  the  parties  in 
relation  to  the  freight,  we  can  not  see  anything  in  that  instru- 
ment which  can  affect  the  question  before  us.  This  must  stand 
upon  the  principles  of  marine  or  mercantile  law,  so  far  as  they 
may  have  been  recognized  and  adopted,  or  may  be  found  agree- 
able to  the  rules  and  maxims  of  the  common  law. 

It  is  certainly  a  clear  principle  of  the  common  law,  that  when 
money  is  paid  or  a  promise  made  by  one  party  in  contemplation 
of  some  act  to  be  done  by  the  other,  which  is  the  sole  considera- 
tion of  the  payment  or  promise,  and  the  thing  stipulated  to  be 
done  is  not  performed,  the  money  may  be  recovered  back,  or  the 
promise  founded  on  such  consideration  may  be  avoided  between 
the  parties  to  the  contract     This  general  principle  is  the  foun- 
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dation  of  perhaps  the  largest  class  of  cases  which  have  been  sas- 
tained  under  the  action  for  money  had  and  received.  Excep- 
tions may  be  made  by  a  stipulation  of  the  parties,  but  without 
such  exceptions  the  rule  seems  to  be  universal.  And  this  broad 
principle  of  justice  has  been  adopted  in  the  marine  law  in  rela- 
tion to  this  subject  of  freight,  upon  the  continent  of  Europe,  as 
is  very  fully  proved  by  the  researches  made  and  the  cases  cited 
by  Chief  Justice  Kent,  in  the  case  of  Watson  v.  Duybinck^  3 
Johns.  335. 

It  would  be  but  an  affectation  of  learning  to  go  over  the 
ground  which  has  been  so  ably  preoccupied  in  the  opinion 
given  in  that  case,  especially  as  the  same  ground  has  been  trav« 
ersed  by  Mr.  Justice  Story,  in  a  note  in  his  edition  of  Abbott, 
on  Merchant  Ships,  etc.,  which  note  was  avowedly  supplied  from 
the  opinion  of  Chief  Justice  Kent,  above  cited.  I  wish  for  one, 
since  books  are  so  prodigiously  multiplied,  to  spare  the  pro- 
fession and  the  public  the  expense  of  reiterated  citations  on 
points  indubitably  settled,  when  both  text  and  comment  maybe 
foand  in  almost  every  book  in  a  lawyer's  library.  It  is  sufficient 
then,  to  say,  that  by  reference  to  the  above  cited  opinion,  and 
the  note  of  Mr.  Justice  Story,  it  will  be  found  to  be  the  estab- 
lish^ law  of  the  maritime  countries  on  the  continent  of  Europe, 
that  freight  is  the  compensation  for  the  carriage  of  goods,  and 
if  it  be  paid  in  advance,  and  the  goods  be  not  carried  by  reason 
of  any  event  not  imputable  to  the  shipper,  it  is  to  be  repaid, 
unless  there  be  a  special  agreement  to  the  contrary. 

The  commercial  principle  recognized  by  the  continental  na- 
tions, is  reduced  into  the  form  of  a  maxim  in  the  Napoleon 
Code  de  Commerce,  tit.  8,  art.  302.  "  No  freight  is  due  for 
merchandise  lost  by  shipwreck  or  stranding,  plundered  by 
pirates  or  taken  by  enemies.  The  master  is  bound  to  restore 
freight  which  shall  have  been  advanced,  if  there  is  no  agree- 
ment to  the  contrary/'  This,  like  most  of  the  provisions  in  the 
modem  French  codes,  is  not  the  introduction  of  a  new  princi- 
ple, but  the  new  promulgation  of  antecedent  law  in  a  more  con- 
Tenient  form,  as  was  the  case  with  the  Digest  and  other  works 
executed  under  the  auspices  of  Justinian,  of  whom  the  Emperor 
Napoleon  was  in  this  respect  an  imitator. 

It  is  admitted  in  argument  that  such  is  the  law  of  the  con- 
tinental powers,  but  is  suggested  that  it  has  not  been  introduced 
into  the  English  law,  and,  therefore,  there  is  no  evidence  that 
it  belongs  to  our  common  law.  It  is  true  there  are  few  cases 
in  the  English  books  touching  this  point,  but  it  is  equally  true 
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that  ttie  principle  has  never  been  denied  tbere;  on  the  contraiy, 
in  the  case  cited  from  1  Campb.,  Lord  Ellenborougb,  who  was 
a  great  mercantile  judge,  recognizes  it  in  the  full  extent  of  the 
Code  de  Commerce,  and  the  cases  cited  from  4  Mau.  &  Sel.,  2 
and  4  Bam.  &  Aid.,  and  5  Taun.,  proceed  upon  the  ground  of 
a  stipulation  in  the  several  contracts  which  were  under  discus- 
sion, similar  to  the  exception  in  tbo  continental  rule  above 
cited,  and  the  obiter  remark  of  Mr.  Juutice  Bajley,  in  the  case 
of  De  Silval  v.  Kendall,  that  wherever  there  is  an  express  stipu- 
lation  that  freight  shall  be  paid  in  advance,  there  must  be  an 
express  stipulation  that  it  shall  be  recovered  back  if  the  goods 
be  not  carried,  if  such  be  the  intention,  will  be  found  not  to 
militate  against  the  general  principle. 

A  distinction  was  raised  in  the  argument  between  payment  of 
freight  and  an  advance  of  it,  it  being  supposed  to  be  recoverable 
back  in  the  latter  case,  but  not  in  the  former;  but  we  do  not 
find  this  distinction  supported  by  authorities,  nor  do  we  see 
any  sound  reason  for  it.  We  think  an  advance  of  freight  means 
the  same  thing  as  payment  of  freight  beforehand  or  in  advance^ 
and  whether  the  whole  is  paid  or  a  part,  we  think  makes  no 
differeucG. 

In  the  English  cases  cited,  a  very  nice  discrimination  has 
been  adopted  between  a  contract  for  freight,  which  includes  an 
obligation  to  transport  and  deliver,  and  a  contract  to  receive 
the  goods  on  board  the  vessel.  That  a  contract  of  the  latter 
nature  may  be  made,  so  that  it  will  be  considered  as  executed 
by  the  mere  lading  of  the  goods,  we  do  not  doubt;  but  we 
can  not  think  that  such  a  contract  can  be  implied  from  the 
mere  fact  of  the  freights  being  paid  down,  because  reasons 
may,  and  often  do  exist  for  exacting  this,  without  any  inten- 
tion to  vary  the  legal  liabilities  of  the  parties.  If  persons  apply 
for  a  passage  in  a  vessel,  as  is  often  the  case  between  this 
country  and  Great  Britain,  whose  responsibility  may  be  doubt- 
ful,  and  they  are  received  on  board  at  the  customary  price  on 
condition  of  advancing  the  passage-money,  and  the  vessel 
should  be  wrecked  immediately  on  commencement  of  the 
voyage,  so  that  the  passengers  would  have  to  seek  another 
vessel,  and  pay  their  passage-money  again,  we  can  not  think 
that  the  master  or  ship-owner  would  have  a  right  to  retain  the 
money,  unless  there  were  an  express  agreement  to  that  effect. 
The  case  of  Watson  v.  Duykinck,  above  cited,  is  somewhat  of 
this  nature.  In  that  case,  the  voyage  was  broken  up  two  dayt» 
«fter  its  commencement,  and  the  passenger,  instead  of  being 
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carried  to  the  island  of  St.  Thomas,  was  landed  in  Connecticut. 
He,  however,  was  not  allowed  to  recover  back  the  passage- 
money  which  had  been  paid  in  advance,  on  the  ground  that 
the  consideration  was  an  agreement  on  the  part  of  the 
master  to  suffer  him  to  proceed  in  the  sloop,  etc.,  and  that 
the  master  had  suffered  him  to  come  on  board,  which  was  an 
execution  of  the  contract.  1  confess  this  does  not  seem  to  me 
to  be  the  most  obvious  effect  of  the  contract;  but  it  was  bj  this 
construction  only  that  the  defendant  prevailed,  the  court  being 
clear  that  were  it  a  common  case  of  passage-money  paid  in  ad- 
vance, by  the  principles  of  the  marine  law  engrafted  into  the 
common  law,  it  must  have  been  recovered  back.  The  same 
principle  applies,  with  equal  force,  to  money  paid  in  advance 
for  the  freight  of  goods.  Such  payment  does  not  import  a  re- 
linquishment of  any  right,  for  it  may  have  been  exacted,  be- 
cause the  goods  themselves  might  not  be  a  sufficient  security 
for  the  freight,  and  the  owner  of  the  goods  might  not  be  re- 
sponsible. 

The  case  before  us  is  likely  to  have  been  of  that  kind.  Fruit 
was  the  subject  of  the  contract;  it  was  of  a  perishable  nature, 
ind  liable  to  great  uncertainty  as  to  its  value  in  a  foreign 
market;  the  owner  of  it  may  have  been  a  person  of  no  prop- 
erty; and  for  these  reasons  the  payment  down  may  have  been 
exacted. 

But  one  of  the  counsel  for  the  defendant  has  put  the  case  on 
ground  which  admits  the  general  principle,  that  freight  may  be 
recovered  back  when  the  goods  are  not  delivered,  unless  there 
be  an  agreement  to  the  contrary,  but  he  insists  that  such  an 
agreement  does  appear  from  the  evidence;  that  is,  from  the 
bill  of  lading  and  the  receipt  on  the  account.  But  we  think  they 
famish  no  evidence  of  such  an  agreement;  they  merely  prove 
that  the  freight  was  paid  in  advance. 

Indeed,  it  will  be  seen  at  once  that  if  the  payment  of  freight 
thus  proved  were  to  be  construed  into  a  stipulation  that  it 
should  not  be  recovered  back,  the  whole  doctrine  of  the  marine 
law  on  this  subject  would  be  useless.  The  maxim  is  that  freight 
paid  in  advance,  if  the  goods  be  not  carried,  shall  be  returned, 
unless  there  be  a  stipulation  to  the  contrary.  Now,  if  the  mere 
payment  proved  such  stipulation,  there  would  be  no  case  for 
the  rule  to  operate  upon.  So  that,  when  Mr.  Justice  Bayley 
says  that  where  there  is  an  express  stipulation  to  pay  freight  in 
advance,  there  must  also  be  an  express  stipulation  to  pay  it 
back  in  order  to  entitle  the  shipper  to  recover,  he  means  some- 
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thing  more  than  the  mere  payment  of  the  freight,  which  may 
be  equivocal.  He  means  undoubtedly  an  express  stipulation 
in  the  contract,  because  it  might  be  inferred  from  such  a  stipu- 
lation that  the  parties  had  calculated  hazards,  and  that  an 
equivalent  had  been  obtained  in  some  form  for  the  adyance  of 
money,  which  otherwise  would  be  due  only  on  a  contingency. 
And  he  was  there  reasoning  upon  a  case  which  might  fairly  sus- 
tain such  an  argument. 

It  is  said  that  the  rate  of  exchange  between  this  country  and 
England  gave  an  advantage  to  the  plaintifGs  which  may  have 
been  the  consideration  for  paying  freight  in  advance.  That 
fact  does  not  appear  in  the  report,  and  if  it  did,  it  could  not 
affect  our  decision.  If  the  intent  of  the  pardes  had  been 
submitted  to  the  jury,  as  was  done  by  Chief  Justice  Gibbs,  in 
the  case  cited  from  5  Taun.  435,  it  might  have  been  material, 
but  we  do  not  find  that  the  fact  was  offered  to  be  proved  at  the 
trial,  so  that  we  do  not  see  that  any  use  can  now  be  made  of  it 

Judgment  for  the  plaintiffs. 


Cited  in  Brawn  v.  Harris,  2  Gray,  860;  MkUmm  v.   ITafTai  /«c  Cow»  2 
AOmkt  89;  and  in  LedeieY.  Sears^  109  MaaL  42& 
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(8  PlOEMMBKO,  80.] 

JunoMiNT  AoAiHBT  ▲  CONSUL  of  a  foreign  nation  upon  definlt  ia  valid,  ffii 
not  appearing  and  pleading  to  the  joxiBdiotion  of  the  courts  la  a  waiver  of 
the  want  of  jnriadiotion  over  him. 

Scms  VAOiAs  against  Young  as  bail  of  George  Manners  to  a 
writ  issued  from  the  court  of  common  pleas.  Pleas,  that  at  tiie 
time  of  the  impetration  of  the  original  writ,  Manners  was,  and 
ever  since  has  been,  consul  of  the  king  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  duly  accredited  to  the  president 
of  the  United  States;  and  nul  tiel  record.  Demurrer  to  the  first 
plea;  issue  joined  on  the  second.  Plaintiff  produced  the 
record  of  the  action  of  Hall  against  Manners,  from  which  it  ap- 
peared that  Manners  had  pleaded  to  the  jurisdiction  of  the 
court  that  he  was  a  consul,  and  that  upon  a  continuance  from 
term  to  term  Manners  was  defaulted,  and  judgment  rendered 
against  him.  The  common  pleas  decided  against  Young  on 
both  of  the  issues;  whereupon  he  took  exceptions. 

Bliss,  for  the  defendant.     The  courts  of  the  United  States 
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hare  exclasive  jurisdiction  in  cases  relating  to  consuls:  U.  S. 
Laws,  1  Cong.  1  Sess.  c.  20,  sec.  9;  Manhardt  v.  Sodersirom, 
lBinn.138;  United  States  r.Bavara,  2  1)911297;  CommomveaUh 
T.  Kodnff,  5  Serg.  &  B.  545;  Uniied  States  v.  Lathrop,  17  Johns. 
4.  The  arrest  was  therefore  a  nullity:  Pearce  v.  Atwood,  13 
Mass.  344;  Winslow  v.  Eaihaway,  1  Pick.  211;  Turner  v.  Felgaie, 
1  Lev.  95.  If  the  original  writ  were  voidable  only,  and  on  the 
ground  of  a  personal  privilege,  the  bail  are  nevertheless  entitled 
to  be  discharged:  Crossley  v.  Shaw,  2  W.  Bl.  1087;  Merrick  v. 
Vaucher,  6  T.  R.  50;  Robertson  v.  PaUerson,  7  East,  405;  Cowi- 
monweaUh  v.  Biddle,  1  Serg.  &  R.  311.  The  bail  may  take  ad- 
vantage of  the  want  of  jurisdiction:  Davol  v.  Davol,  13  Mass. 
264;  SmiJth  v.  Bice,  11  Id.  514;  Martin  v.  CommonweaUh,  1  Id. 
347;  Laivrenoe  v.  SmUh,  5  Id.  362. 

Washburn,  contra.    Upon  a  scire  facias  advantage  cannot  he^ 
taken  of  anything  which  might  have  been  shown  as  a  defense 
to  the  original  action:  Wilcox  v.  MUls,  4t  Mass.  218;  Thatcher  v. 
Gammon,  12  Id.  269;  McFarland  v.  Irwin,  8  Johns.  77;  Me- 
chanics' Bank  v.  Hazard,  9  Johns.  392. 

By  Ck>art,  Pabeeb,  0.  J.  If  it  had  been  shown  upon  a  plea 
to  the  jurisdiction  in  the  original  action  that  Mr.  Manners  was 
a  consul,  a  judgment  against  him  would  have  been  erroneous,, 
and  the  bail  would  be  discharged.  But  the  fact  does  not  ap- 
pear on  the  record  in  that  action,  and  the  agreement  to  be  de- 
faulted was  a  waiver  of  the  want  of  jurisdiction.  It  is  said  that 
all  courts  are  to  take  notice  of  a  person's  being  a  consul,  on  ac- 
count of  his  exequatur,  but  he  may  be  a  consul  one  day  and 
cease  to  be  such  the  next,  and  yet  his  exequatur  may  not  be 
taken  from  him.  When  therefore  he  is  sued,  if  he  would  avail 
himself  of  his  privilege,  he  must  make  it  appear  that  he  was  a 
consul,  unless  the  other' party  shows  it,  as  by  calling  him  consul 
in  the  original  writ. 

Judgment  affirmed. 

Followed  in  Springfield  Card  Mfg.  Co.  v.  Wut,  1  Ciuh.  38a 
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[3  PiCKBBliro,  08.] 
Ba5K  Books — Evibbncb. — Entries  in  the  books  of  bankers  are  evidence  to 
show  receipts  and  payments  of  money  in  an  action  against  a  depositor  for 
overdrawing.  If  the  clerk  who  made  the  entries  is  dead  or  insane,  or  out 
of  the  jurisdiction  of  the  court,  the  books  may  be  admitted  on  proving 
his  handwriting. 
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Bank  Books,  Bight  to  Insraor.— The  depoaiton  §ie  entitled  to  iaspaet  th* 
booke  of  the  bftnk  on  til  proper  occadona,  and  the  offioen  having  ehaigv 
of  the  booka  are,  ao  far,  agenta  of  both  partiea. 

JEzOLnBiON  OP  Wmma.— A  derk  of  the  bank  who  ia  anppoaed  to  hare  madm 
a  miatake,  through  which  a  depoaitor  waa  enabled  to  oveidimw.  ia  not» 
on  thataccoont,  inoompetent  to  be  a  witneaa  for  the  l^mV  in  an  ^^^j^fw 
againat  the  depoaitor. 

Open  Running  Acoount— LnoTATiONa.— When  an  aoconnt  between  bht- 
chants,  or  between  banker  and  depositor  haa  been  balanced,  and  th« 
balance  carried  forward,  it  is  no  longer  an  open  mnning  aoconnt.  Th« 
parties  can  not  go  behind  the  settlement  withont  leave  obtained  in  ehaa* 
oezy,  and  the  atatate  of  limitations  nins  againat  the  balance  from  the  aefe- 
tlement  of  the  account. 

Cbbdits  IK  ▲  Dkpositob's  book  are  aa  biiidLig  on  the  bank  aa  a  fotmal 
receipt. 

A  Stated  Account  is  an  agreement  of  both  parties  that  all  the  chaigea  are 
true^  and  is  conclusive  until  leave  ia  given  to  aurchaige,  falsify  or  open  it. 

Assumpsit  for  money  had  and  received.     Pleas,  the  general 
issue,  and  the  statute  of  limitations.    The  defendant  had  been  a 
depositor  in  the  plaintiff's  bank,  and  this  action  was  bronght 
to  recover  an  amount  of  money  overdrawn  by  the  defendant, 
with  which  sum  he  had  been  credited  on  the  books  of  the 
bank,  through  mistake.     The  journal  and  the  ledger  of  the 
bank  were  offered  and  received  in  evidence  against  defend- 
ant's objection.     From  the  ledger  it  appeared  that  the  cash  to 
defendant's  credit  in  November,  1817,  when  correctly  added, 
amounted  to  one  thousand  dollars  less  than  the  actual  footing. 
A  balance  was  struck  every  month,  and  the  sum  of  one  thous- 
sand  dollars  was  included  in  and  carried  forward  on  each  ac- 
count.    The  relations  of  the  bank  and  of  the  defendant  ceased 
in  February,  1824,  when  a  small  balance  of  twelve  dollars  and 
tweDiy-four  cents  in  the  latter' s  favor  was  paid  on  his  check. 
The  journal  contained  similar  items  of  charge  and  credit  with 
the  ledger,  except  the  footing  at  the  end  of  each  month,  and 
it  was  stated  by  the  plaintiffs,  and  not  denied,  that  if  the  sums 
drawn  out  or  charged  on  the  one  side,  and  the  deposits  on  the 
other,  were  respectively  added  from  Nov.  1, 1817,  to  Feb.  1, 
1824,  the  balance  of  nine  hundred  and  eighty-eight  dollars  and 
seventy-six  cents  would  be  found  overdrawn.     The  blotter  of 
the  receiving  teller,   containing  entries  of   deposits,  was  re- 
ceived in  evidence   against   the   defendant's  objection.      The 
receiving  teller  was  alleged  to  be  insane,  and  his  handwriting 
was,  therefore,  allowed  to  be  proved.     From  the  blotter  it  ap- 
peared that  the  deposits  therein  entered  corresponded  with  the 
credits  given  the  defendant  on  the  journal. 
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The  plainiifia  notified  the  defendant  to  produce  his  bank 
books,  and  defendant  made  affidavit  that  he  could  find  none 
eaye  two,  commencing  with  1823,  which  two  he  produced  in 
court. 

One  Adams  testified  for  the  plaintifEs  that  he  had  been  cashier 
of  the  bank  since  1819;  that  it  was  customary  with  banks  to 
take  a  trial  balance  once  a  month,  but  that  none  had  been  coi- 
rectlj  taken  at  this  bank  for  seyeral  years  before  he  was  made 
cashier;  and  he  stated  that  the  error  in  question  had  been  dis- 
covered by  means  of  the  trial  balance.  Emmons,  the  clerk  who 
had  made  the  mistake,  was  offered  as  a  witness  to  testify  to  the 
mode  of  keeping  the  ledger.  He  was  objected  to  on  account  of 
his  interest,  and  on  being  asked  whether  he  expected  to  gain  or 
lose  by  the  event  of  the  suit,  said  that  he  did  not  know  whether 
he  was  accountable  to  the  bank  or  not,  but  that  if  the  bank 
should  lose  and  should  require  it  of  him,  be  would  sell  anything 
he  had.  He  was  admitted  and  testified  that  he  had  been  head 
clerk  for  thirty-two  years,  and  that  it  had  been  his  custom  to 
look  in  the  ledger  before  striking  the  balance  in  a  depositor's 
book.  The  journal  of  1817  was  offered  in  evidence  and  Em- 
mons allowed  to  testify  to  the  handwriting  of  the  clerk  who 
kept  it,  he  being  dead. 

Verdict  fox  the  plaintiff.     Motion  for  a  new  trial. 

Pre9caU,  in  support  of  the  motion. 

Loring  and  S.  Hubbard,  contra.  The  ledger  and  journal  are 
competent  evidence;  they  are  the  only  evidence  plaintiff  can 
have;  the  checks,  upon  which  payments  have  been  made  are 
returned  to  the  depositor  according  to  the  custom  among  banks, 
and  the  deposit  book  is  in  his  possession  and  cannot  be  pro- 
duced without  his  consent.  The  checks  are  given  up  on  the 
ground  that  they  have  been  entered  in  the  books,  and  that  his 
books  are  a  counterpart  of  the  books,  so  that  he  tacitly  consents 
that  the  bank  may  substitute  their  books  for  evidence  of  those 
checks:  Price  v.  Ibrringion,  1  Salk.  285;  Welsh  v.  BarreU,  15 
Mass.  380;  Etans  v.  Lake,  Bull.  N.  P.  282;  Dix<m  v.  Cooper,  3 
Wils.  40;  Benjamin  v.  Portens,  2  H.  Bl.  590;  Wyndham  v.  Chet- 
wind,  1  Burr.  422;  MaHin  v.  HorreU,  1  Str.  647;  PouUney  v. 
jRo88, 1  Ball.  239;  Gurren  v.  Crawford,  4t  Serg.  &  B.  3;  Vosbargh 
V.  Thayer,  12  Johns.  461 ;  Cogswell  v.  DoUiver,  2  Mass.  217  [3 
Am.  Dec.  45];  Herman  v.  Drinkwaier,  Greenl.  27.  The  journal 
and  the  blotter  were  properly  admitted.  The  death  or  insanity 
of  the  clerks  who  kept  them  was  immaterial,  their  handwriting 
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being  proved:  Lewis  v.  Norlon,  1  Wash.  76;  Prill  v.  Fairclough, 
8  Campb.  305;  Wehh  v.  BarreU,  15  Mass.  380;  Kennedy  y.  Fair- 
man,  1  Hajw.  458;  Adam  v.  Rogers,  1  Bay,  480.  Emmons  was 
a  competent  witness:  Union  Bank  v.  Clossey,  12  Johns.  271; 
Pederson  v.  Slofflea,  1  Campb.  144;  Phil,  on  Ev.  50,  51;  Oilpin 
V.  Vincent,  9  Johns.  219.  To  exclude  a  witness,  the  interest 
must  be  such  as  could  be  used  in  a  subsequent  suit  against  him: 
StockJiam  v.  Jones,  10  Id.  21;  Case  v.  Reeve,  14  Id.  79;  RexY. 
Cole,  Peake's  Cas.  217;  Rex  v.  Teasdale,  3  Esp.  68;  Netdand^s 
case,  1  Leach,  353.  In  regard  to  the  statute  of  limitations,  this 
is  an  open  account;  every  new  item  is  an  admission  of  an  un- 
settled account:  Catling  y.  Skoidding,  6  T.  B.  189;  Cogswell  v. 
DoUiver,  2  Mass.  217  [3  Am.  Dec.  45]. 

By  Court,  Putnam,  J.  We  are  in  the  first  place  to  consideTy 
whether  the  books  of  the  bank  were  competent  evidence.  It 
was  said  by  Lord  Eenyon,  in  Cooper  t.  Marsden,  1  Esp.  1: 
"  That  the  rule  of  evidence  was  clear,  that  entries  in  the  books 
of  bankers  or  persons  keeping  books  respecting  their  trade  or 
business,  could  only  be  proved  by  the  clerks  who  had  made  the 
entries,"  and  he  rejected  evidence  of  the  handwriting  of  the 
clerk  who  had  been  in  India.  It  seems  to  have  been  taken  for 
granted,  in  that  case,  that  the  books  of  bankers  were  to  be  re- 
ceived in  evidence,  if  properly  proved.  No  other  objection  was 
made,  but  that  the  clerk  who  made  the  entries  was  not  in  court 
to  prove  them.  It  was  not  suggested,  that  if  he  had  been 
present  and  had  proved  them,  the  books  would  not  have  been 
competent  evidence. 

We  think  the  remark  that  such  books  could  only  be  proved 
by  the  clerk  who  made  the  entries,  requires  some  qualification. 
If,  for  example,  he  had  deceased,  it  seems  very  clear  from  the 
cases  cited  by  the  plaintiffs'  counsel,  that  proof  of  his  handwrit- 
ing would  have  been  admitted;  and  the  same  judge,  in  Digbyy, 
Sledman,  1  Esp.  328,  admitted  the  book  of  a  watchmaker,  which 
was  in  his  own  handwriting,  as  competent  evidence  in  corrobora- 
tion of  the  testimony  of  his  servant,  who  testified  to  the  deliveiy 
of  a  watch  charged  in  the  book.  In  the  case  cited  of  Cooper  v. 
Marsden,  the  testimony  of  the  clerk  might  have  been  obtained. 
He  was  living,  although  beyond  seas.  In  Pennsylvania  proof  of 
the  handwriting  would  be  admitted,  if  the  clerk  were  dead  or 
out  of  the  jurisdiction  of  the  court:  SterreU  y.  Bull,  1  Binn.  137. 

Many  cases  are  to  be  found,  where  the  entries  of  servants, 
stewards,  and  attorneys,  in  the  books  of  their  principals,  or  in 
books  kept  by  and  for  themselves  have  been  admitted  as  evidence 
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after  their  decease.  Thus  in  Doe  v.  Robson,  15  East,  82,  where 
the  point  in  controversy  was,  when  a  certain  lease  was  deliyered, 
the  chaige  of  the  attorney,  who  had  deceased,  was  admitted  to 
prove  that  it  could  not  have  been  written  when  it  bore  date.  In 
Levois  V.  Norton,  1  Wash.  76,  it  is  laid  down  as  a  general  pro* 
position,  that  "  ever  since  the  decision  in  Lord  Torrington'H  case^ 
the  law  has  been  settled,  that  a  book  of  accounts  in  the  hand- 
writing of,  and  kept  by  a  clerk  who  is  since  dead,  is  proper 
evidence  upon  those  facts  being  proved." 

The  case  cited  by  the  plaintiffs'  counsel,  of  the  Assignees  of 
Sir  Stephen  Evans  v.  Lake,  Bull.  N.  P.  282,  is  strong  to  this 
point.  The  question  was,  whether  eight  shares  which  Lake  had 
purchased  in  his  own  name  were  in  truth  for  the  account  of 
Evans.  Six  of  the  receipts  were  in  the  hands  of  Evans,  upon 
which  his  bookkeeper,  who  was  proved  to  be  dead,  had  made 
memoranda  referring  to  the  book  of  Evans,  wherein  was  a  charge 
of  the  payment  of  the  money  by  Evans.  The  book  was  ad* 
mitted  not  merely  as  to  the  six,  but  likewise  as  to  the  two  which 
were  in  the  hands  of  Lake's  son.  So  a  memorandum  upon  a 
paper  purporting  to  be  a  copy  of  a  license,  made  by  a  merchant's 
clerk  who  was  deceased,  was  admitted  as  evidence  tending  to 
prove  that  he  had  sent  the  original,  according  to  his  usual 
manner  of  transacting  the  business:  Eagedom  v.  Reid,  3  Campb. 
379. 

So  the  entries  of  a  steward,  who  had  afterwards  deceased,  of 
sums  paid  by  trespassers,  were  held  competent  evidence  in  a 
cause  relating  to  the  title  of  his  master:  Barry  v.  BebbingtoUy  4  T. 
B.  514.  The  case  in  our  own  books  of  WeUh  v.  BasseU,  15  Mass. 
380,  is  to  the  same  point.  There  the  memoranda  of  a  messen- 
ger of  a  bank,  who  had  deceased,  was  admitted  as  tending  to 
prove  notice  to  indorsers.  And  there  is  a  peculiar  reason  in  the 
case  at  bar,  why  the  books  of  the  bank  should  be  given  in  evi* 
dence,  for  the  bank  furnishes  transcripts  of  them  to  its  deposit 
tors,  which  in  effect  operate  as  the  mutual  acknowledgment  of 
the  parties,  as  to  their  money  dealings.  In  this  respect,  it  is 
like  the  case  of  WUteie  v.  Adamson,  where  Lord  Eenyon  ad* 
mitted  in  evidence  a  book  kept  by  servants  at  an  inn,  for  arti- 
cles delivered  to  a  club,  it  appearing  that  the  members  of  the 
club  had  access  to  the  book:  1  Phil,  on  Ev.  (sixth  ed.)  252.  And 
we  are  of  opinion,  that  the  books  are  to  be  open  for  the  several 
depositors,  and  that  the  bank  is  bound  to  produce  them  on  all 
proper  occasions.  The  officers  of  the  bank  having  the  charge  of 
the  books,  are  to  be  so  far  considered  as  agents  for  both  parties. 
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But  it  18  objected  that  Nathaniel  Emmons  was  not  a  compe- 
tent witness  to  prove  the  entries  made  by  him  in  the  ledger 
which  he  kept,  on  account  of  interest.  In  answer  to  the  ques- 
tion, whether  he  expected  to  gain  or  lose  by  the  event  of  the 
«ait,  he  said^  "  that  he  did  not  know  whether  he  was  account- 
able or  noty  aud,  if  this  money  should  be  lost,  he  would  sell  his 
house  or  anything  else,  if  required  by  the  bank;"  he  said,  **  the 
error  was  of  his  making."  If  it  was  error  only,  and  not  a  breach 
of  trust,  he  would  not  be  liable  for  it:  President  etc.  of  Union 
Bank  v.  Clossey,  10  Johns.  271.  It  was  also  at  most  a  condi- 
tional liability,  depending  upon  the  requisition  of  the  bank, 
which,  it  is  not  to  be  presumed,  would  be  made  in  a  case  of  mere 
mistake,  and  which,  if  made,  would  be  fruitless.  The  witness 
was  under  a  mistaken  notion  that  he  was  bound  in  honor  to  com- 
pensate for  his  innocent  mistake;  but  such  an  opinion  does  not 
•disqualify  a  witness:  Pederson  v.  Stoffles,  1  Gampb.  166.  It 
must  be  a  direct  interest  which  is  to  render  a  witness  incompe- 
tent: Id.  innotis.  But  it  is  further  objected,  that  the  clerk  who 
made  the  entries  in  the  blotter  is  not  produced,  and,  therefore, 
that  the  blotter  should  not  have  been  admitted  in  evidence;  but 
it  is  alleged  and  not  denied,  that  he  has  become  insane.  If  he 
were  dead  his  handwriting  might  be  proved,  as  was  done  in  the 
•case  of  the  clerk  who  kept  the  journal,  and  who  has  deceased: 
Pitman  v.  Maddox,  2  Salk.  690.  His  insanity  renders  him  as 
unable  to  testify  as  his  death  would  have  done.  His  handwrit- 
ing was,  therefore,  properly  proved  by  another  witness. 

The  objection  that  the  entries  were  not  made  by  the  persons 
who  paid  out  the  money  charged,  we  think  ought  not  to  pre- 
vail, because,  according  to  the  course  of  the  business,  the  cor- 
rectness of  the  charges  of  the  bank  is  to  be  ascertained  by  the 
depositor  from  his  checks,  which  are  delivered  up  every  month 
when  his  bank  book  is  settled,  and  if  he  is  careful  to  preserve  his 
bank  book,  he  has  the  means  of  detecting  any  error.  The  credit 
which  is  given  to  him,  being  in  the  handwriting  of  some  one 
authorized  by  the  bank  to  make  it,  is  as  obligatory  upon  the 
bank  as  a  formal  receipt  g^ven  for  every  sum  deposited  would 
be.  The  books  having  been  authenticated,  as  before  stated, 
were  properly  submitted  to  the  jury  as  competent  evidence,  and 
they  were  the  judges  of  the  weight  of  the  evidence. 

It  will  be  perceived  that  this  decision  does  not  touch  or  en- 
large the  doctrine  of  the  admissibility  of  the  books  of  a  merchant 
or  other  person,  who  makes  the  entries  himself,  and  who  is  per- 
mitted, according  to  the  practice  in  Massachusetts,  and  in  most. 
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if  not  ally  of  the  New  England  States,  to  make  his  suppletory 
oaih  respecting  the  charges.  In  regard  to  cash,  the  sums  to  be 
proved  in  that  manner  have  been  limited  in  this  state  to  forty 
shillings,  or  six  dollars  and  sixty-six  cents.  But  this  decision 
proceeds  upon  the  ground  before  stated,  warranted  by  the  au- 
thorities of  the  common  law,  and  independently  of  our  local 
usage,  which  admits  the  pariy  in  certain  cases  to  verify  his  books 
of  account  by  his  own  oath. 

There  is,  however,  another  matter  of  defense  which  we  think 
a  sufficient  answer  to  this  action,  and  that  is  the  statute  of  lim- 
itations. It  appears  that  the  supposed  mistake  was  committed 
in  November,  1817.  The  defendant  has  pleaded  that  the  cause 
of  action  accrued  more  than  six  years  prior  to  the  commence- 
ment of  this  suit.  The  plaintiff  has  replied  that  the  defendant 
has  promised  within  six  years,  and  he  contends  that  the  account 
is  open,  mutual,  and  running  from  that  time  until  January, 
1824.  If  that  is  true,  the  law  is  well  settled  that  every  charge 
within  six  years  is  to  be  considered  as  an  acknowledgment  that 
there  is  an  unsettled  account,  and  as  evidence  of  a  promise  to 
pay  the  balance.  Thus  in  Catling  v.  SkoiUding,  6  T.  B.  189,  the 
testator  was  an  attorney,  and  his  demand  against  the  defendants 
was  for  rent.  The  defendants  filed  a  set-off  for  articles  of  mer- 
chandise furnished  by  them  as  vintners  and  tallow  chandlers. 
But  the  case  finds  expressly  that  there  never  was  any  settle- 
ment of  accounts  between  the  testator  and  the  defendants.  It 
appeared  that  the  last  half  year's  rent  on  one  side,  and  one  or 
two  articles  of  merchandise  on  the  other  side,  were  charged 
within  six  years.  Lord  Kenyon  delivered  the  opinion  of  the 
court,  and  said  that  "  every  new  item  and  credit  in  an  account 
given  by  one  party  to  the  other,  is  an  admission  of  there  being 
some  unsettled  account  between  them,  the  amount  of  which  is 
afterwards  to  be  ascertained;  and  any  act  which  the  jury  may 
consider  as  an  acknowledgment  of  its  being  an  open  account  is 
sufficient  to  take  the  case  out  of  the  statute."  And  he  made  the 
proper  distinction  between  that  case  and  the  case  of  Cotes  v. 
Harris^  Bull.  N.  P.  149,  where  the  items  were  all  on  one  side,  hold- 
ing that  in  such  case  the  last  item  within  six  years  should  not 
draw  after  it  those  items  which  were  of  longer  standing.  This 
-case  seems  to  us  to  have  been  rightly  decided. 

But  we  do  not  think  that  the  facts  in  the  case  at  bar  do  prove 
this  account  to  have  been  open  and  running  from  November, 
1817,  to  January,  1824.  On  the  contrary,  it  is  proved  that  the 
accounts  have  been  stated  and  settled  monthly,  and  that  the 
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checks,  which  were  the  vouchers  for  all  the  charges  against  the 
defendant,  were  then  given  up.  It  is  contended,  however,  bj 
the  counsel  for  the  plaintiffs,  that  as  the  accounts  did  not 
exactly  balance  each  other  at  the  end  of  each  month,  and 
as  the  money  was  not  in  fact  paid  by  the  one  to  the  other 
party,  who  happened  to  be  the  creditor,  but  the  differences 
were  carried  forward  from  time  to  time,  therefore,  the 
accounts  must  be  considered  as  open  and  running  on,  notr 
withstanding  those  monthly  settlements;  and  we  are  referred 
to  the  case  of  Farrington  v.  Lee,  1  Mod.  269,  and  2  Id.  312,  as 
authority  for  the  position. 

That  was  an  action  of  assumpsit  grounded  upon  an  account 
which  had  been  stated  more  than  six  years  before.  The  de- 
fendant pleaded  the  statute  of  limitations.  The  plaintiff  re- 
plied that  the  account  was  between  merchants,  and  concerned 
trade  and  merchandise,  and  so  was  excepted  from  the  operation 
of  the  statute;  but  the  court  gave  judgment  for  the  defendants, 
and  held  that  where  the  account  is  once  stated  (as  it  was  in  that 
case)  the  plaintiff  must  bring  his  action  within  six  years.  That 
was  decisive  of  the  case  in  favor  of  the  defendant;  but  the  court 
undertook  to  settle  a  point  not  required  to  be  decided  in  thai 
case,  which  is  now  relied  upon  by  the  counsel  for  the  plaintiff, 
viz.,  that  "  if  the  account  be  adjusted,  and  a  following  account 
is  added,  in  such  case  the  plaintiff  shall  not  be  barred  by  the 
statute,  because  it  is  a  running  account."  But  to  what  is  the 
following  account  to  be  added  ?  Not  to  the  former  account  as 
it  stood,  but  to  the  balance  of  the  former  account  as  it  had  been 
settled.  That  balance  constitutes  one  of  the  items  of  the  new 
account,  and  if  the  new  account  shall  run  on  mutually  to  a  time 
within  six  years,  that  balance,  although  arising  more  than  six 
years  before,  will  be  saved  and  drawn  out,  as  it  is  sometimes  ex- 
pressed, from  the  operation  of  the  statute,  by  the  charges  which 
are  within  six  years.  If  that  case  is  to  have  this  construction, 
it  is  to  be  supported,  and  is  conformable  to  the  doctrine  laid 
down  by  Lord  Kenyon  in  CcUling  v.  Skoulding,  before  cited. 
Por  example,  suppose  that  the  balance  of  the  account  stated  in 
November,  1817,  had  been  carried  to  a  new  account,  which  had 
continued  to  run  on  mutually  until  January,  1824,  without  any 
intervening  settlement.  In  such  case,  the  law  would  infer  a 
promise  to  account  for  all  the  items  in  such  new  account,  and 
to  pay  the  balance  of  the  same;  but  this  construction  will  not 
avail  the  plaintiff,  because  the  account  which  was  added  to  the 
balance  of  November,  1817,  did  not  continue  open  and  running 
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aniil  January,  1824,  but  was  open  and  running  only  for  a 
month  at  a  time.  Three  or  four  statements  and  settlements 
were  made  by  the  parties  between  November,  1817,  and  the 
commencement  of  the  six  years  next  before  this  suit  was  brought. 

The  plaintiff  cannot  prevail  unless  we  adopt  the  argument  of 
his  counsel,  which  has  been  pressed  with  much  force  and  in- 
genuity, that  where  accounts  are  settled  by  carrying  the  balances 
forward,  instead  of  paying  the  same  in  cash,  they  are  to  be 
considered  as  open  and  running  accounts  from  the  beginning, 
and  so  not  within  the  statute  of  limitations.  We  do  not  think 
this  inference  is  to  be  drawn  from  the  case  of  Farringtan  v.  Lee, 
cited  for  the  plaintiff;  but,  if  it  is,  we  should  consider  that  this 
point  was  as  erroneously  decided  as  was  another  in  the  same 
case,  namely,  that  the  saving  clause  in  the  statute  as  to  mer- 
chants' accounts  extends  only  to  actions  of  accounts.  It  is  now 
fletUed  that  the  exception  is  to  be  applied  to  actions  of  assump- 
sit, as  well  as  to  actions  of  account:  HdndeviUe  v.  WUson^  5 
Cranch,  18.  Indeed,  contradictory  and  unsound  opinions  touch- 
ing the  exception  in  the  statute,  are  not  only  to  be  found  in  that 
ease,  but  they  abound  in  the  books  of  law.  Lord  Eldon,  in 
Foider  v.  Eodgson,  19  Yes.  184,  thinks  that  the  opinions  in  re- 
gard to  the  question,  whether  the  same  law  that  applies  to  open 
accounts  applies  to  merchants'  accounts,  are  not  to  be  recon- 
ciled, one  opinion  being,  that  accounts  between  merchants 
axe  not  within  the  statute  at  all,  but  stand  just  as  they  would  if 
no  statute  of  limitations  had  been  made,  while  another,  and  it 
aeems  to  us  the  better  opinion,  is,  that  they  are  barred  by  the 
statute,  if  more  than  six  years  have  passed  since  the  dealing 
ceased :  Barber  v.  Barber,  18  Ves.  286;  Wd>ber  v.  TiviU,  2  Wms's 
Sand.  127,  and  notes  6  and  7. 

But,  however  that  may  be,  the  point  now  under  consideration 
is,  whether  the  accounts  between  these  parties  were  open  and 
enrrent  from  November,  1817,  so  as  to  warrant  the  direction 
to  the  jury  that  the  law  inferred  a  promise  to  pay  within  six 

years. 

We  have  met  with  no  case  where  accounts,  which  had  been  so 
settled,  were  held  to  be  open  from  the  beginning,  because  the  bal- 
ances were  carried  forward  instead  of  being  paid  in  cash.  Nor  is  it 
reasonable  that  it  should  be  so.  Lord  Hardwicke,  in  Welford  v. 
Liddel,  2  Yes.  sen.  400,  considered  that  the  exception  in  the 
statute  relating  to  merchants'  accounts  "was  to  prevent  divid- 
ing the  account  between  merchants,  where  it  was  a  running  ac- 
count, when  perhaps  part  might  have  begun  long  before  and  the 
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account  never  settled,  and  perhaps  there  might  have  been  deal- 
ing and  transactions  within  the  time  of  the  statute/'  Now  it 
would  be  just  as  contrary  to  the  meaning  of  the  statute  to  open 
an  account  stated,  as  it  would  be  to  divide  a  running  acooant. 
And  can  it  be  said  that  the  parties  in  this  case  have  not  settled? 
Are  there  accounts  unliquidated  as  if  no  statement  of  them  had 
been  made?  A  stated  account  is  an  agreement  by  both  parties 
that  all  the  articles  are  true:  Tnieman  y.  Hurst,  1  T.  B.  42.  And 
upon  an  imsimul  compuiasserU  the  plaintiff  is  not  obliged  to  give 
evidence  of  the  articles.  It  is  sufficient  if  he  prove  the  account 
stated:  BarileU  v.  Emery ^  1  T.  B.  42,  in  noHa,  *'An  account  be- 
tween partners  in  trade,  after  the  death  of  one  of  them,  shall  be 
taken  only  from  the  time  the  same  was  last  balanced:"  Beak  y» 
Beak,  1  Vin.  Account  (D.  a.),  PL  3. 

A  stated  account  was  formerly  held  to  be  conclusive,  and  it  ia 
now  BO  considered,  until  leave  is  given  to  smx^harge,  falsify  or 
open  it.  That  is  obtained  by  a  bill  in  chancery  for  that  pur- 
pose. In  a  bill  before  Lord  Thurlow,  to  open  an  account  which 
had  been  settled,  he  held  that  the  expression  of  "errors  ex- 
cepted" did  not  prevent  its  being  a  settled  account;  and  he  con- 
sidered the  fact,  that  the  balance  had  been  carried  over,  as 
showing  that  the  account  had  been  settled:  Johnson  v.  Curtis,  3 
Bro.  C.  C.  266. 

The  acknowledgment  which  is  to  be  inferred  f ron^  the  mutual 
and  open  accounts  within  six  years,  should  be  limited  to  the 
items  appearing  in  the  same.  If,  for  example,  one  of  the  items 
should  be  a  sum  of  money,  being  the  balance  of  a  former  ac- 
count, settled  more  than  six  years  before  the  action,  it  would  be 
protected  from  the  operation  of  the  statute  by  the  items  which 
are  within  six  years.  In  such  a  case  the  law  would  infer  a 
promise  to  settle  for  all  the  items  of  the  new  account.  The 
promise  and  acknowledgment  may  be  reasonably  extended  so 
far;  but  not  to  the  various  charges  and  disbursements  in  former 
times,  from  which  the  balance  charged  in  the  open  account 
arose.  What  of  doubt  now  appears,  might,  in  the  time  of  the 
transaction,  have  been  explained  by  papers,  vouchers  or  wit- 
nesses; but  it  would  be  doing  great  violence  to  go  behind  the 
account  which  is  open  and  current,  and  behind  a  hundred  or 
more  stated  accounts,  to  inquire  if,  at  some  former  period  dur- 
ing the  trade  between  the  parties,  perhaps  some  twenty  or  forty 
years  ago,  a  mistake  did  not  happen  in  one  or  more  of  the  settle- 
ments, which,  if  corrected,  would  make  the  balance,  oonstitut- 
iug  one  item  in  the  open  account,  to  be  either  too  little,  or  too 
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great,  or  on  the  other  side.  We  do  not  think  the  case  of  jFar- 
ringlon  t.  Lee  will  warrant  such  a  construction;  and  if  it  will^ 
we  cannot  yield  to  its  authority.  Such  a  decision  would  lead 
to  great  perplexity,  vexation  and  uncertainty  in  commercial  con* 
cams,  and  would  open  a  door  to  endless  litigation. 

We  are,  therefore,  of  opinion  that  a  new  trial  should  b» 
granted. 


Upon  thb  Qcteshons  of  evidence  arifling  in  the  Union  Bank  v.  Knapp, 
leferenoe  to  the  decision  has  been  made  in  North  Bank  v.  AbboU,  13  Pick» 
471;  Bums  v.  Fay,  14  Id.   12;  Shave  v.    mUy,  18  Id.  564;  MeKavlin  v. 
BrtuUn,  8  Gray,  178;  Amherst  Bank  v.  Boot,  2  Met.  544;  Watmm  v.  Phcemof 
Bank,  8  Id.  221;  HoWrook  v.  Gay,  6  Gush.  217;  Ilolbrook  v.  Jaekeon,  7  Id. 
147;  and  in  Jones  v.  Howard,  3  Allen,  224.     In  regard  to  the  application  of 
the  statute  of  limitations  to  open  and  mutual  accounts,  the  principal  case  ia 
relied  upon  in  Belehertown  v.  Bridgman,  118  Mass.  488. 

IkK>KB  or  AccouiTT  AS  EvmsKCE.— It  is  the  generally  accepted  law  in  thia 
country  that  entries  made  in  the  usual  course  of  business  by  a  clerk  are  ad- 
missible in  evidence  after  his  death  on  proof  of  his  handwriting:    Welch  v. 
Barrett,  15  Mass.  380;  WaHer  v.  CuHvt,  1 16  Id.  98;  Clarke  v.  Rial,  3  McLean,. 
492;  Livingston  v.  Amoux,  56  N.  Y.  518;  Fisher  v.  Afayor,  67  Id.  73;  May* 
ton  Y.  Beazley;  27  Miss.  106;  1  GreenL  £v.,  sec  117,  et  acq.     In  many  of 
the  states  the   rule  prevails  that    books    of  original  entries  made  by  a 
party  in  the  regular  course  of  his  business  may  be  received  in  evidence 
after  his  death,  the  foundation  being  laid  that  the  books  in  question  are 
books  of  original  entry  and  are  proven  to  be  in.  the  handwriting  of  the 
decedent:   Hoover  v.  Gehr,    62  Pa.   St  136;   Patrick  v.  Jack,  82  III  8U 
BenOey  v.  HoUenbaek^  Wright  (O.),  168;   BnckUy  v.  Buckley,  12  Kev.  423; 
and  New  Haven  etc   Co.   v.    Goodwin,   42  Conn.  230;  State  v.  Phair,  4^ 
Vt.  366,  instances  of  entries  made  by  a  partner,  in  the  one  case,  without 
the  jurisdiction  of  the  courts  in  the  other  case,  dead;  and  in  other  jurisdio- 
cions  where,  as  will  be  subsequently  shown,  the  books  would  have  been  ad- 
missible if  supported  by  the  oath  of  the  party  himself.    The  editors  of  the 
sixth  edition  of  Smithes  L.  Cas.,  in  their  note  to  Price  v.  Earl  of  Torrington^ 
vol  1,  see.  397>  go  still  farther,  and  state:    "Taking  the  American  cases 
together,   the  principle  derivable  from  them  is,  that  entries  made  in  the 
regular  course  of  the  person^s  business  or  emplojrment^  though  he  was  not  ik 
public  officer  and  though  it  was  not  his  duty  to  make  the  entries,  are  admis* 
sible  evidence  after  his  death." 

The  reason  of  the  rule  admitting  in  evidence  the  original  entries  of  a  de» 
ceased  clerk  is  stated  in  Welsh  v.  Barrett,  15  Mass.  380,  to  be  as  followst 
"The  principle  seems  to  be  founded  in  good  sense  and  in  public  convenience. 
What  a  man  has  said  when  not  under  oath  may  not  in  general  be  given  in 
evidence  when  he  is  dead;  because  his  words  may  be  misconstrued  and  mis- 
recollected;  as  well  as  because  it  cannot  be  known  that  he  was  under  any 
strong  motive  to  declare  the  truth.  Yet  there  are  well  known  exceptions  ta 
this  rule  as  in  questions  concerning  pedigree.  But  what  a  man  has  actually 
done  and  committed  to  writing,  when  under  obligation  to  do  the  act,  it  beingp 
in  the  course  of  the  business  he  has  undertaken,  and  he  being  dead,  there 
seems  to  be  no  danger  in  submitting  to  the  consideration  of  the  jury."  It  i» 
noticeable  that  this  rule  proceeds  upon  the  motive  of  the  one  making  the 
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entries;  and  not  npon  the  question  whether  the  entries  refer  to  the  perKm'i 
own  basinees,  or  to  that  of  others  by  whom  he  was  empLoyed.  Kor,  so  far  as 
the  Bonndnees  of  the  principle  there  announced  is  conoemed,  la  any  such  dis- 
tinction of  interestednees  necessary.  Entries  made  at  the  time  acts  took 
place,  by  one  whose  duty  it  was  to  keep  a  record  of  auch  acts,  or  by  the 
tradesman  whose  habit  it  was,  in  the  course  of  his  business  dealings,  to  pre- 
aerve  a  minute  of  them  himself,  ought  equally  to  be  reoeiTed  as  evidence  of 
those  acts.  The  mere  fact  that  the  accounts  in  the  latter  case  may  be  to  the 
interest  of  the  party  making  them  should  not  of  itself  cause  their  rejectkML 
In  the  former  case,  it  is  uniformly  urged  in  support  of  the  adnussibility  of 
the  books  of  items,  that  it  will  be  presumed  that  he  who  was  in  duty  bound 
to  keep  a  faithful  transcript  of  events  has  performed  hia  duty.  The  pre- 
sumption, drawn  from  honesty  of  purpose,  appears  to  be  just  as  strong  in  the 
latter  case  where  the  merchant  writes  up  his  own  books  of  debts  and  credits, 
■and  at  least  should  not  be  overthrown  by  the  mere  appearanoe  of  a  balance 
in  his  favor.  It  is  nevertheless  settled  in  several  states,  that  the  doctrine 
-of  interestedness  should  apply  where  one  offers  books  kept  by  himself;  and 
in  those  states,  of  course,  the  books  can  have  no  higher  value  after  the  death 
ot  the  party,  by  proof  of  his  handwriting,  than  theyoonld  possess,  when  sap- 
ported  by  the  oath  of  the  party  himself. 

The  rule  of  evidence  applicable  to  the  entries  of  persons  since  deoeased 
has  not  been  confined  to  purely  mercantile  transactions.  It  has  been  ex- 
tended to  many  other  entries  made  in  conformity  to  the  reasons  set  forth  in 
Welsh  V.  BarretL  In  Leland  v.  Cameron,  31  N.  T.  119,  a  turning  point  was 
the  issuance  of  a  certain  execution.  The  only  evidence  on  that  subject  was 
the  entiy  of  the  attorney  in  his  register.  The  attorney  was  dead,  and  in 
ruling  the  register  competent,  MuUin,  J.,  speaking  of  such  entries,  said: 
"That  all  entries  or  memoranda  made  in  their  course  of  business  or  duty,  by 
4my  one  who  would  at  the  time  have  been  a  competent  witness  of  the  fsefe 
which  he  registers,  are  competent.  In  these  are  included  entries  of  notaries 
4md  bank  receivers,  as  to  the  demand  and  protest  of  notes:  15  Mass.  383;  7 
Wend.  160;  merchants'  clerks,  surveyors  and  engineers,  and  commerdal 
Agents:  1  Oreenl.  Ev.,  sees.  115-117.  That  it  is  the  practice  of  lawyers  to 
keep  entries  of  the  proceedings  in  a  cause  is  as  well  known  as  that  merchants 
keep  books  in  which  are  entered  goods  sold  on  credit.  It  is  aa  mnch  the 
•duty  of  the  lawyer  to  keep  a  record  of  such  proceedings,  as  of  the  notary  of 
the  time  of  making  demand  of  payment  of  a  bill  or  note,  or  of  the  time  and 
•manner  of  serving  notice  of  non-payment.**  This  conclusion  is  adopted  in 
LivinggUm  v.  Amotix,  56  K.  T.  518^  and  in  Fisher  v.  Jlayor  <if  New  York,  67 
id.  7a 

The  memoranda  of  the  result  of  the  examinations  and  oaloolations  made 
t>y  a  surveyor,  since  deceased,  in  the  course  of  his  employment  under  the 
■agreement  of  the  parties,  were  received  in  evidence  in  Walker  v.  Curtis,  116 
Mass.  98.  And  the  entries  in  a  physician's  book  for  professional  services,  he 
being  dead,  were  admitted  in  Augusta  v.  Windsor,  19  Me.  317. 

The  cases  heretofore  referred  to  are  ones  involving  the  admissibility  of  the 
account  books  of  persons  deceased.  The  principle  governing  the  admission 
of  such  books  upon  proof  of  the  handwriting  has,  in  the  majority  of  states, 
been  extended  to  include  entries  made  by  clerks  without  the  jurisdiction  of 
the  court:  Clarke  v.  Jiist,  3  McLean,  492;  Chc^ee  v.  CniUd  States,  18  Wall 
•516,  541;  Cummings  v.  Fullam,  13  Vt.  434;  Bartholomew  v.  FaruxU,  41  Conn. 
107;  New  Haven  etc  Co.  v.  Goodwin,  42  Id.  230,  where  the  books  offered  had 
l)een  kept  by  a  partner  who  had  "gone  to  parts  unknown.**    Chief  Justice 
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Park,  m  admitting  the  books,  aaid  that  the  same  neoessity  existed  for  receiv- 
ing them  in  evidence  that  would  have  existed  had  the  partner  been  dead.** 
If  sach  had  been  the  case,  they  wonid  nndonbtedly  have  been  evidence:  I 
Smith's  L.  Cases,  225,  231;  LivingsUm  v.  Tyler,  14  Conn.  493;  Stiles  v. 
Homer,  21  Id.  507;  Buller  v.  The  Comwcdl  Iron  Co.,  22  Id.  335;  Ashmead  v. 
Colby,  26  Id.  287;  BaHkolomew  v.  FarweU,  41  Id.  107.  In  Pennsylvania, 
Alter  V.  Berghaus,  8  Watts,  77,  absence  from  the  state,  as  far  as  it  affects  the 
admissibility  of  secondary  evidence  is  said  to  have  the  ''same  effect  as  the 
death  of  the  witness."  So,  also,  in  Maryland:  Reynolds  v.  Manning,  15  Md. 
523;  an<l  South  Carolina:  Elms  v.  Chevis,  2  McCord,  349;  Foster  v.  SinhUr, 
1  Bay,  40;  but  not  if  the  witness  is  in  the  state:  Tunno  v.  Rogers,  1  Bay, 
48a 

Insanity  \b  regarded  equivalent  to  death  in  entitling  a  party  to  produce 
entries  on  proof  of  the  handwriting:  Holbrook  v.  Oay,  6  Cush.  216;  Chaffe% 
V.  Umted  StaUs,  18  WaR  516,  541;  Mahaska  Co,  v.  IngaUs,  16  Iowa,  95. 

The  value  of  original  entries  is  said  by  1  Greenleaf  on  £v.,  1  vol.  120,  to  be 
in  the  fact  that  they  were  contemporaneous  with  the  principal  fact  done, 
forming  a  link  in  the  chain  of  events,  and  being  part  of  the  res  gestce;  that 
they  are  not  merely  the  declarations  of  the  party,  but  are  verbal  contem- 
poraneous acts,  belonging  ordinarily  and  naturally  to  the  principal  thing; 
and  that  therefore  it  can  make  no  difference  as  to  their  admissibility  whether 
the  party  who  made  them  be  living  or  dead,  or  was  or  was  not  interested  in 
making  them.  In  certain  of  the  states,  this  statement  is  not  accepted  in  its 
full  meaning,  and  the  admissibility  of  entries  and  memoranda,  placed  upon 
the  necessity  of  the  case  where  the  person  who  made  them  is  dead.  If  such 
person  be  alive,  though  out  of  the  state,  he  must  be  called,  or  examined  on 
comnussion,  otherwise  his  entry  can  not  be  received:  Broosterv,  Doane,  2 
Hill,  537,  citing  Wilbur  v.  Selden,  6  Cow.  162;  Merrill  v.  Ithaca  etc,  R,  R. 
Co.,  16  Wend.  595.  This  ruling  of  the  New  York  Courts  is  opposed  to  that 
of  the  states  permitting  proof  of  the  handwriting  where  the  party  is  alive,  but 
is  out  of  the  state,  or  is  insane. 

From  the  reasons  given  for  the  admissibility  of  entries,  first,  that  they  are 
part  of  the  res  gestce,  and  second,  that  necessity  and  general  convenience 
compels  their  admittance,  it  seems  conclusively  to  follow  that  the  entries  if 
thown  by  competent  proof  to  have  been  made  by  one  whose  duty  it  was  to 
make  them,  and  at  such  a  time  and  in  such  a  mode  that  they  must  be  regarded 
as  original  entries,  ought  to  be  admitted  in  evidence,  whether  the  person 
who  made  them  is  produced  in  court  or  not,  or  whether  his  absence  be  ac- 
counted for  or  not,  especially  when  it  is  shown  that  his  books  are  generally 
correct.  The  presence  or  absence  at  the  trial  of  the  clerk  who  made  the 
entries  does  not  make  them  any  more  or  less  a  part  of  the  res  gestas.  Others 
as  well  as  he  may  testify  that  they  were  made  by  him  in  the  course  of  his 
duty;  that  they  were  made  at  the  time  the  transactions  to  which  they  refer 
occurred;  that  they  are  original  entries;  that  his  records  and  books  were 
oonectly  and  faithfully  kept,  and  that  his  reputation  for  accuracy  and 
honesty  is  deservedly  high.  In  the  event  of  the  clerk's  death  his  handwrit- 
ing is  universally  held  essential  to  be  proved,  and  from  the  establishment  of 
that  fact,  the  presumption  of  correctness  and  regularity  in  the  accounts 
arises,  there  being  nothing  on  their  face  to  repel  such  presumption.  The 
elerk,  if  alive  and  present,  would  not  be  required  to  remember  the  particular 
transaction  set  forth  in  his  books.  Those  books  might  be  correctly  admitted 
in  evidence,  although  he  had  no  recollection  of  any  one  of  the  items  or  trans* 
actions  in  controversy.     His  evidence,  if  taken,  might  be  confined  to  the 
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formal  proofs  vis.,  that  the  hooka  were  booka  of  origiiial  entty,  and 
kept  by  him  in  the  perfonnanoe  of  hia  duty,  and  that  the  entriea  wete  made 
at  or  near  the  timea  when  the  aalea  or  other  tranaactiona  took  plaoe.  U  aO 
theae  facta  be  proved  by  other  competent  witneaaea  why  not  admit  tha 
booka  f  The  anthoritiea,  however,  ao  far  aa  diaoovered,  aeem  to  hold  othei^ 
wiae,  and  to  require  the  pcraon  who  made  the  entriea  to  be  prodnoed  aa  a 
witneaa,  nnleaa  his  abeenoe  be  aooounted  for  by  proof  of  hia  death,  or  inaaa- 
ity,  or  of  aome  other  fact  rendering  impoasible  the  production  of  hia  evi- 
denoe:  CJuiffee  v.  United  Stale*,  18  WalL  510.  ri41.  Pmt  the  opinion  of  the 
Murt  in  thia  caae  upon  this  point  ia  a  mere  dictum,  bucuuae  the  booka  which 
were  held  to  be  inadmiaaible,  were  made  up  by  certain  collectors,  who  had 
no  personal  knowledge  of  the  facta,  and  who^  in  making  their  entriea,  acted 
apon  statements  made  by  others  to  them.  In  such  a  case  the  booka  wars 
inadmissible,  whether  the  collectors  were  present  as  witneaaea  or  not.  In 
truth,  the  collector  waa  sworn,  and  from  hia  evidence  the  inadmiaaibility  of 
the  books  was  established  beyond  controversy. 

Memoranda  Resheshino  Memory. — ^The  admissibility  of  memoranda  to 
enable  a  witness  to  refresh  his  memory  in  regard  to  the  facts  to  which  they 
relate  proceeds  upon  a  different  theory  from  that  which  we  hAve  been  ODn- 
lidering.  In  this  instance,  if  the  witness  does  actually  recall  the  transac- 
tions through  the  aid  of  the  memoranda,  he  thereafter  testifies  to  matteis 
within  his  knowledge,  and  the  weight  of  his  testimony  is  to  be  regarded  in- 
dependently of  the  memoranda.  These  memoranda,  therefore,  may  aa  well  be 
oopicB  as  originals,  there  being  no  especial  importance  attaching  to  them 
other  than  their  power  to  awaken  the  memory  of  the  witness:  BuUoek  v. 
HunUr,  44  Md.  416, 

Again,  the  witness  may  not  remember  the  facts  as  recorded  by  the  memo- 
randa, but  still  may  have  such  confidence  in  entries,  which  he  has  kept,  as  to 
undertake  to  testify  to  their  truth.  In  such  a  case  the  testimony  and  the 
memoranda  should  both  go  to  the  jury,  and  for  that  purpose  the  entriea  mast 
be  original,  and  made  about  the  time  the  acts  transpired.  This  question 
arose  in  Lapham  v.  Kelly ^  35  Vt.  195,  200,  and  the  court  approving  the  ad* 
mission  in  evidence  of  a  certain  pass-book,  to  refresh  the  memory  of  a  wit- 
ness, said:  "Formerly  the  rule  in  England  seems  to  have  been  th^t  anch  a 
memorandum  could  only  be  used  by  the  witness,  and  if,  on  reference  to  it  for 
the  purpose  of  refreshing  his  memory,  he  could  not  recollect  the  facta  cod> 
tained  in  it,  his  testimony  was  excluded,  and  whether  he  had  a  present 
recollection  of  the  facts  or  not,  the  memorandum  could  not  be  used  or 
allowed  to  go  to  tho  jury.  But  a  more  liberal  rule  aeems  now  to  prevail 
there.  It  is  now  there  left  to  the  witness  to  say  whether  he  has  anch  oonfi- 
donce  in  the  accuracy  of  the  memorandum  that  he  ia  willing  to  teatify  to  the 
fact;  if  so,  his  evidence  is  received,  although  he  at  the  same  time  says  that  he 
has  not  a  present  recollection  of  the  facts.  The  rule  that  haa  latterly  pra- 
vailed  in  this  country  is  equally  liberal,  and,  in  one  respect,  more  so,  aa  the 
memorandum  or  entry  is  often  allowed  to  go  to  the  jury  with  the  teatimoay 
of  the  witness.  If  the  witness  testifies  that  the  facts  were  within  hia  knowl- 
edge and  recollection  at  the  time  he  made  the  entry,  is  confident  he  made  it 
correctly  about  the  time  of  the  transaction,  and  atill  recollects  the  transao-  I 

tion  generally,  although  not  all  the  details  of  the  entry,  his  evidence  is  re- 
ceived in  connection  with  the  memorandum,  and  both  go  to  the  jury,  and 
the  memorandum  is  regarded  as  auxiliary  to  or  confirmatory  of  the  witness 
and  may  also  be  used  as  evidence  of  the  details  to  supply  the  present  want 
of  recollection,  particulary  as  to  names  and  dates.    There  are  caaea  which  go 
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luther,  aad  hold  that  it  may  be  used  iii  connection  with  laeh  evidence  mm  to 
iti  baviiig  been  correctly  made  at  the  time  of  the  transaction,  although  the 
witnew  cannot  recall  to  hie  recollection  any  of  the  facta  indicated  by  it. 
Such  entries  are  sttnliary  eTidenoe^  also^  when  the  witness  still  pfofessea 
to  leoollect  the  facts,  as  many  of  the  cases  hold.  This  is  reasonable,  as  on 
inspection  of  the  entry  by  the  jnry,  it  may  contain  internal  evidence  as  to  the 
time  when  it  was  made,  and  if  made,  at  the  date  of  the  transaction,  it  tends 
to  confirm  the  witness,  as  he  would  be  less  likely  to  have  forgotten  the  trans- 
action when  he  made  the  entry  than  when  called  on  to  testify  after  a  lapse 
of  time,  without  any  contemporaneous  entry  or  memorandum  to  refresh  liis 
recollection.  Hence  it  is  proper  that  the  entry  should  be  submitted  to  the 
jury."  This  decision  is  re-affirmed  in  Cro8s  v.  Bartholomew,  42  Vtw  206.  The 
same  doctrine  is  asserted  in  Lewia  v.  IngeraoU,  1  Keyes,  357. 

As  suggested  in  the  opinion  quoted  from  Lapham  v.  KeUff,  there  is  a  still 
farther  extension  of  the  rule  pertaining  to  the  admission  in  evidence,  of  entries 
and  memoranda,  where  the  clerk  is  present  in  court.  It  is,  as  stated  in 
JSpann  v.  BaUzell,  1  Fla.  321,  when  the  entries  have  been  made  in  the  usual 
mode  of  business,  and  are  duly  authenticated  by  the  oath  of  the  party  who 
made  them,  they  are  admissible  in  evidence,  though  the  party  making  them 
can  remember  and  testify  nothing  as  to  the  facts  contained  therein.  The 
paper  must  be  an  original  one,  made  at  the  time  the  facts  contained  in  it 
are  alleged  to  have  taken  place,  and  confirmed  by  the  oath  of  the  witness, 
that  he  believes  it  contains  a  true  statement  of  the  facts.  The  true  criterion 
sppears  to  be  this,  as  to  the  admissibility  of  the  entrieai,  whether,  after  the 
death  of  the  maker  of  them,  they  would  be  admisaible;  if  so,  when  verified 
by  the  oath  of  the  party,  they  are  also  admissible.  The  same  principle  is  an- 
nounced in  HaUey  v.  Si/webauyh,  15  K.  Y.  488,  and  Moots  v.  /State,  21  Ohio 
St.  653;  NeweU  v.  HouUon,  22  Minn.  19. 

The  conclusion  to  be  reached  from  the  authorities  cited  may  be  stated  as 
follows:  Origiiial  entries  made  in  the  regular  course  of  business  by  a  third 
person,  and,  in  some  jurisdictions,  by  the  party  in  interest  himself,  are  admissi* 
blein  evidence  after  his  death,  insanity,  or  absence  from  the  state,  upon  proof 
of  his  handwriting.  If  the  person  who  made  the  entries  is  alive  and  within 
reach  of  the  process  of  the  court,  he  must  be  called  to  authenticate  them. 

A  Pabtt'b  owir  Books  Suppobtbd  by  his  oath  are  now  generally  received 
in  evidence  in  support  of  his  claim.  This  rule  is  a  departure  from  the  com- 
mon law  prohibition  against  testifying  in  one's  own  behalf,  but  has  been 
adopted  in  most  of  the  states,  cither  by  statute  or  by  the  force  of  judicial 
dedsion:  1  GreenL  on  Ev.,  sec  118,  and  note  (1);  1  Wharton  on  £v.,  sec. 
678.  As  is  said  in  Nichols  v.  Haynes,  78  Pa.  St.  174, 176,  speaking  of  the  act 
making  the  parties  witnesses:  *'  Now,  the  party  himself  is  a  competent  wit- 
ness, and  may  prove  his  own  claim  as  a  stranger  would  have  done  before  the 
act  of  1869.  That  the  facts  contained  in  the  book,  either  of  charge  or  dis-  < 
charge  of  cash  or  goods,  or  whatever  else  is  in  his  personal  knowledge,  might 
be  proved  by  a  stranger,  no  one  doubts.  A  clerk,  for  instance,  could  prove 
the  aoooant,  including  cash  items  from  his  own  knowledge,  and  might  use 
the  book  to  refresh  his  memory.  The  party  now  stands  by  force  of  the  act  on 
the  same  plane  of  competency  as  the  stranger  stood  upon,  and,  therefore,  may 
make  the  same  proof  as  a  stranger  could."  Therefore,  it  is  conceived,  that  in 
those  states,  where  the  disability  of  a  witness,  by  reason  of  interest,  is  re- 
moved, the  samo  general  rules  regarding  the  admissibility  of  original  entries 
and  memoranda  to  refresh  the  memory,  must  prevail,  as  has  been  applied  to 
the  case  of  third  persons. 
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In  Maryland,  however,  notwithstanding  the  le^^isUtiue  has  enacted  thai 
all  parties  are  competent  witnesses  without  r^^ard  to  their  interest  in  the 
matter  in  qnestion.  Chief  Justice  Bartol,  pronouncing  the  court's  opinioa  in 
Jiamer  v.  Jaeckseh,  39  Md.  586,  says  that  the  rule  of  the  common  law  relative 
to  entries  has  not  been  departed  from  in  that  state;  that  it  applies  to  entriet 
when  made  by  a  clerk  or  other  disinterested  party  only,  and  that  the  act 
removing  the  bar  of  a  party*s  interest,  cannot  be  construed  as  applying  to  an^ 
cases  "except  those  of  witnesses  testifying  under  oath,  and  subject  to  the 
test  of  cross-examination.*'  The  case  then  before  the  court  manifests  the 
strictness  with  which  this  interpretation  of  their  laws  on  the  subject  is  en- 
forced. The  entries  sought  to  be  introduced  were  made  by  a  deceased  parttM 
of  the  plainti£ 

There  are  certain  qualifications,  limiting  the  kind  of  entries,  which  are  ad 
missible  within  the  view  of  the  subject  heretofore  taken;  and  they  arei,  thai 
the  entries  be  in  a  book  of  original  entiy;  that  they  be  made  at  tlie  time  the 
transactions,  to  which  they  refer,  took  place;  that  they  be  made  in  the  conne 
of  business,  and  that  they  be  made  by  persons  having  personal  knowledge  oi 
the  facts. 

TuK  Books  Must  bb  Books  of  Orioikal  Emtrt. — ^They  must  be  the  fiirt 
permanent  transcript  of  the  act  to  which  they  relate:  Woodbury  t.  Woodbury, 
50  Vt.  152;  KotwUz  v.  Wright,  37  Tex.  82;  WaU  v.  Dovey,  60  Pa.  St  212; 
Lawhorn  v.  Carter,  11  Bush,  7*  The  ledger  or  other  book  into  which  the 
sntries  have  been  copied  from  the  day-book  or  memorandum  of  sales  and 
eredits  is  not  an  original  entry:  Woodhury  v.  Woodbury,  60  Vt.  152;  WaUx. 
Dovey,  60  Pa.  St.  212.  But  the  fact  that  the  charges,  in  the  first  instancy 
were  made  on  rough  pieces  of  paper  or  on  a  slate,  and  were  subsequently 
transferred  to  the  book  offered  on  the  trial,  does  not  destroy  the  character  of 
tach  book  as  one  of  original  entries.  The  distinction  taken  is,  that  the  slate 
minutes  are  mere  memoranda  to  assist  the  memory  until  the  items  are  trans- 
ferred to  the  books,  and  are  not  intended  to  be  permanent:  Faaoon  v.  HoUit, 
13  Mass.  427;  PiUabury  v.  Locke,  33  N.  H.  96,  and  cases  cited;  HaU  v. 
Glidden,  39  Me.  445;  Stroud  v.  Tilton,  3  Keyes,  139;  Sickles  y.  Mather,  20 
Wend.  72;  Davison  v.  Powell,  16  How.  (N.  Y.)  467;  Landia  ▼.  Turner,  14 
Cal  575;  Hartley  v.  Brooks,  6  Whart.  189;  Ingraham  v.  Bockius,  11  Am. 
Dec.  730,  and  note  reviewing  the  Pennsylvania  authorities  on  the  subjecsfc  of 
original  entries.  The  rough  memoranda,  although  in  existencOy  need  not  be 
produced  in  evidence;  that  fact  not  of  itself  making  the  book  into  which  they 
have  been  copied  secondary  evidence:  1  Whart.  Kv.,  sec  682.  The  time 
within  which  the  transfer  from  the  slate  or  jottings  should  be  made  is 
differently  stated.  The  Pennsylvania  rule  is  strict,  requiring  that  the  per- 
manent record  should  be  made  not  later  than  two  days  after  the  slate  entry. 
In  other  states  it  has  been  held  that  if  the  transfer  had  been  "  long  delayed," 
that  circumstance  without  satisfactory  explanation  would  constitute  a  valid 
objection  to  the  admission  of  the  book:  Landis  v.  Thimer,  14  CaL  576.  The 
lapse  of  from  two  to  four  weeks  before  the  entries  were  transcribed,  was  held 
not  to  render  the  book  incompetent,  in  Hall  v.  OUdden,  39  Me.  445.  Where 
the  books  produced  were  proven  to  be  the  "only  books"  of  the  deceased, 
such  proof  was  held  equivalent  in  Patrick  ▼.  Jack,  82  111.  81,  to  prove  that 
they  were  books  of  original  entry,  the  court  saying,  per  Judge  Scott,  **  Evi- 
dence that  they  were  the  *  only  books'  kept  by  the  decedent  in  his  bosiness, 
is  sufficient  proof  of  that  fact.     Any  other  conclusion  would  be  an  absnrdify. " 

The  Eni'ribs  should  bb  Made  at  thb  Timb  the  transaction  occurred, 
or  as  soon  after  as  is  consistent  with  the  course  of  the  business.     The  entry 
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need  not  be  made  exactly  at  the  time  of  the  occarrence;  it  Boffices  if  it  be 
within  a  reasonable  time,  so  that  it  appear  to  have  taken  place  while  the 
memory  of  the  f jict  was  recent,  or  the  sonrce  from  which  a  knowledge  of  it 
was  derived,  unimpaired.  If  done  at  or  about  the  time,  it  is  sufficient:  Jone$ 
V.  Long,  3  Watts,  325;  Hall  v.  Glidden,  39  Me.  446.  The  law  fixes  no  pre- 
cise time  when  the  entry  should  be  made.  It  is  enough  if  it  be  made  ''at  or 
near  the  time  of  the  transaction:*'  Curren  v.  Crawford,  4  S.  &  R.  3,  5;  I 
GreenL  £v.,  sec.  117,  note;  Wharton  on  Ev.,  sec.  683.  See,  also,  the  cases 
dted  under  the  previous  head. 

Extrhs  in  Coxtbss  of  Business. — ^It  is  also  essential  that  the  entriea 
should  be  made  in  the  regular  course  of  one's  business,  duty,  or  emplymentr 
Shoemaker  v.  Kellog,  11  Pa.  St  310.  A  siiu^le^  independent  item  will  not 
render  the  book  therein  it  is  written  one  of  original  entries:  Karr  v.  Stivers^. 
24  Iowa,  123;  nor  a  recent  entry  in  an  old  book  of  accounts,  that  has  been 
laid  aside,  and  used  only  for  the  entry  in  question:  Kibbe  v.  Bancrqfl^  TI 
IU.18. 

The  book,  to  be  admissible,  it  is  said,  in  Hart  v.  Livingston,  29  Iowa,  217» 
must  be  a  registry  of  business  actually  done,  and  not  of  orders,  executoiy 
contracts  and  things  to  be  done  subsequent  to  the  entry,  and  in  support  of 
this  announcement  are  cited:  1  GreenL  Ev.,  sec  118,  note  1;  Morse  v.  Potter, 
4  Gray,  292;  FairehUd  v.  Denniaon,  4  Watts,  258;  WinsorT,  Dillaway,  4  Met 
221;  Earle  v.  Sawyer,  6  Cush.  142.  The  principle  was  applied  to  a  book 
offered  to  show  how  many  hogs  had  been  sold  to  plaintiff,  and  at  what  price. 
The  entry  was:  "Bo't  of  Livingston,  twenty 'five  fat  hogs;  twelve  head  deliv- 
ered immediately,  balance  when  fattened;  pd.  $15.00;"  and  the  book  con- 
taining it  was  rejected.  The  doctrine  is  re-affirmed  in  Whisler  v.  Drake,  35 
Iowa,  103. 

Personal  EInowledge  of  the  Transaction,  on  the  part  of  the  one  mak- 
mg  the  entry,  is  also  essential:  Chaffee  v.  United  States,  18  WalL  541;  Marsh 
V.  Case,  30  Wis.  531;  Luce  v.  Doane,  38  Me.  478;  Lofig  v.  ConkUn,  75  UL  32; 
Peters  v.  Oalloi/Iter,  37  Mich.  407. 

Tee  Books  should  be  Reqttlab  on  thxib  Face.— "When  a  book  of 
original  entries  is  offered  in  evidence,  supported  by  the  oath  of  the  party, 
the  court  examines  to  see  if  it  appears,  prima  facie,  to  be  what  it  purports 
to  be.  If  there  are  erasures  and  interlineations,  and  false  or  impossible 
dates,  touching  points  that  are  material,  or  if  for  any  reason  it  clearly  ap- 
pears not  to  be  a  legal  book  of  entries,  the  court  may  reject  it  as  incom- 
petent: Churchman  v.  SmUh,  6  Whart.  146;  Curren  v.  Crawford,  4  Serg.  & 
R.  3w  If  this  does  not  clearly  appear,  it  is  to  be  submitted  to  the  jury  to 
judge  of,  and  then  it  is  competent  for  the  adverse  party  to  show  its  general 
character  by  pointing  to  charges  and  entries  affecting  other  parties,  and  by 
calling  witnesses  to  prove  such  entries  false  and  fraudulent  That  this  in- 
Festigation  may  not  run  into  excessive  departure  from  the  issue  on  trial,  the 
court  should  limit  it  to  the  time,  or  near  the  time  covered  by  the  account  in 
suit,  and  should  suffer  no  more  examination  of  collateral  cases  than  would 
bear  directly  on  the  general  character  of  the  book:"  Funk  v.  Ely,  45  Fa.  St 
444,  448.  A  clear  exposition  of  the  law,  as  existing  in  Mississippi,  is  mads 
by  Judge  Ellett,  in  Moody  v.  Poberts,  41  Miss.  74,  77.  After  a  review  of  the 
various  rules  and  reasons  enunciated  in  different  jurisdictions,  his  honor  pro- 
ceeds: "We  will  state  what  we  apprehend  to  be  the  proper  rule  on  the  sub- 
ject When  direct  proof  of  a  claim  for  goods  sold,  or  for  services  rendered, 
can  not  be  made  by  the  oath  of  the  party,  or  of  other  witnesses,  the  books  of 
acoonnt  of  the  party  are  admissible,  not  as  conclusive  evidence  of  the  claim. 
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Imt  M  tastimoiij  toMling  to  ettaUiah  it^  the  credit  of  whidh  k  to  be  mi^Mtd 

hj  the  jniy.    The  oompetenoy  of  the  books  m  evidenoe  in  the  pertimiler  cen^ 

ii  *  qaection  for  the  oonrt,  and  in  order  to  justify  their  receptian  it  most  appev 

that  they  ere  the  regaUr  books  of  aoconnt  of  the  perty,  oonteining  the  originsl 

entry  of  his  trenseotions  from  day  to  day  in  the  regubur  coarse  of  his  bnsinras, 

joid  made  at  or  near  the  time  of  the  transaotions  to  be  proved,  and  that  they 

Are  &irly  and  honestly  kept.    The  entries  mnst  purport  to  be  made  with  a  view 

Tto  chaige  the  opposite  party,  and  alterations  and  additions  in  the  aoooont  seed 

'  on,  apparent  on  their  face,  most  be  satisfactorily  acooonted  for.     Ko  mode  is 

prescribed  by  law  in  which  a  book  most  be  kept  to  make  it  evidence^  and  the 

question  of  competency  mnst  be  determined  by  the  appearance  and  cbaractsr 

of  the  book,  regard  being  had  to  the  degree  of  edncation  of  the  party,  the 

.nature  of  his  employment,  the  manner  of  his  chaiges  sgainst  other  people^ 

;and  all  the  dronmstanoes  of  the  case;  and  it  will  not  be  eYidenoe  of  any 

^charge  not  within  the  regular  coarse  of  the  bosiness  of  the  party,  nor  of  any 

t^ct  that  may  arise  collaterally  in  the  case.** 

^e  fact  that  the  books  do  not  contain  any  reference  to  the  transaetioai  in 
dispnte,  can  not  be  urged  as  evidence  that  the  alleged  transaction  never  took 
place.  The  entries  are  not  admissible  to  establish  a  n^gpitive  propositMB; 
Lawhim  y^CarUr,  11  Bash»  7;  iferss  v.  Potter, 4  Gray,  292;  ifatfodbv. 
flyman,  18  Vt  98. 


MoMechai^  V.  Gbiffino. 

[S  Pzozmnra,  149.  J 
Ak  Uhbbookdid  Dxsd,  as  between  the  parties,  passes  the  estate  immsdi- 

ately  on  its  delivery;  and  upon  being  recorded,  relates  back  to  the  time 

of  its  delivery,  to  all  intents  and  purposes,  unless  the  grantor  has,  in  the 

meantime,  made  a  conveyance  to  a  subsequent  bonafde  purchaser,  orths 

property  has  been  attached  or  otherwise  incumbered. 
KoncB  09  AH  Unrkoobded  Dekd  binds  a  purchaser  to  the  same  extent  sa 

a  registry  thereof,  for  the  taking  of  a  legal  estate  after  notice  of  a  pricr 

right  makes  a  mala  fide  purchaser. 
Notice  may  be  either  express  or  implied. 
Express  Notice  must  be  shown  by  clear  and  unequivocal  proot 
Implied  Notice  of  an  unrecorded  deed  arises  when  an  entry  is  made  under 

the  deed  and  is  succeeded  by  visible  improvement  of  the  land,  and  taking 

the  profits  thereof. 
PoasKSioN  UNDER  AN  UNRECORDED  Debd,  if  Open  and  notorious,  is  generally 
suflScient  to  raise  a  presumption  of  notice;  but  the  change  of  poesession 
must  be  visible.  If  one  who  is  the  owner  and  in  possession  of  a  part  of 
a  lot  of  land,  purchase  the  residue  (there  being  no  partition  fence),  and 
do  nothing  after  the  purchase  but  repair  the  fence  around  the  lot,  de- 
pasture cattle  in  it,  sell  some  trees  and  remove  an  old  hovel,  these  facts 
are  insufficient  to  charge  a  subsequent  purohaser  with  notice. 

Ektbt  mr  disseisin.  The  demandant  and  tenant  both  derived 
title  under  one  Timothy  Griffing,  the  former  by  virtue  of  a  writ 
of  execution  under  an  attachment  levied  upon  the  tract  of  land 
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in  qnestion,  in  Maj^  1822.  The  tenant  Martin  and  Timothy 
were  brothers.  Their  father  died  in  1820,  leaving  the  demanded 
premises  and  other  realty  to  his  five  children.  On  the  ninth  of 
May,  1821,  the  children  made  an  amicable  division  of  the  prop- 
erty, and  executed  to  one  another  qait  claim  deeds  for  the  sev- 
eral parcels.  Timothy  on  the  same  day  executed  to  Martin  a 
deed  for  his,  Timothy's,  share,  including  the  premises  in  ques- 
tion, but  this  deed  was  not  recorded  until  July,  1822.  The  ten- 
ant allied  that  he  had  held  the  continued,  open,  peaceable  and 
exclusive  possession  of  this  lot  ever  since  the  date  of  the  deed, 
and  was  in  such  possession  at  the  time  the  attachment  was 
levied.  In  support  of  this  allegation,  the  tenant  introduced 
witnesses  who  testified  that  the  partition  among  the  children 
was  well  known  among  the  neighbors,  and  also  that  Timothy 
had  conveyed  his  land  to  Martin;  that  the  tenant  had  repaired 
the  fence  about  the  lot  bought  of  Timothy,  and  depastured  his 
cattle  on  that  lot;  had  cut  wood  himself  therefrom,  and  had 
sold  some  of  the  timber  to  others,  and  that  Martin,  and  no  one 
else,  had  improved  the  land  ever  since  the  making  of  the  deed. 

The  demandant  oflfered  evidence  to  prove  that  he  had  no 
actual  notice  of  the  prior  conveyance,  when  he  attached,  and 
that  the  land  was  remote  from  observation.  It  was  agreed  that 
the  Timothy  tract  was  not  divided  by  any  fence  from  the  por- 
tion assigned  to  the  tenant;  that  the  greater  part  of  the  pasture- 
land  was  in  the  latter  portion,  the  other  being  principally  wood- 
land, and  that  after  the  conveyance,  Timothy  returned  to  New 
York,  where  he  resided,  and  had  never  since  claimed  the  pos- 
session nor  profits  of  the  conveyed  tract. 

The  only  question  at  the  trial  was,  whether  the  tenant,  at  the 
time  of  the  attachment,  had  implied  notice  of  the  unregistered 
deed.  The  jury  were  instructed,  that  if  the  tenant  took  posses- 
sion of  the  conveyed  tract,  immediately  under  the  deed,  and 
had  continued  in  the  open,  peaceable  and  exclusive  possession 
thereof  up  to  the  time  of  the  attachment,  such  possession  was, 
in  law,  implied  notice  of  the  deed.  The  jury  found  for  the 
tenant. 

E.  E.  Mills  and  Dewey,  for  the  demandant,  moved  for  a  new 
trial. 

Jarvis,  contra. 

By  Court,  Wilde,  J.  By  the  provincial  statute  of  9  Will,  in, 
c.  7,  it  is  provided  that  no  bargain,  sale,  or  mortgage,  or  other 
conveyance  of  houses  or  lands,  made  and  executed  within  this 
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proYince,  shall  be  good  and  effectual  in  law  to  hold  such  houses 
or  lands  against  any  person  or  persons,  but  the  grantor  or 
grantors,  and  their  heirs  only,  unless  the  deed  or  deeds  thereof 
be  acknowledged  and  recorded. 

A  provision  nearly  similar  is  contained  in  St.  1783,  c.  37, 
directing  the  mode  of  transferring  real  estates  by  deed,  and  for 
preventing  fraud  therein.  It  is  said  that  it  was  formerly  held 
by  some  that  under  the  provincial  statute  the  estate  did  not 
pass  until  the  registry  of  the  deed,  but  it  was  at  an  early  period 
determined,  and  has  long  since  been  settled  as  undisputed  law, 
that  the  estate,  as  between  the  parties,  passed  immediately  on 
the  delivery  of  the  deed;  and  that  when  recorded,  the  deed  was 
rendered  valid  from  the  beginning,  by  relation  back,  to  all  in- 
tents and  purposes,  unless  the  grantor,  in  the  meantime, 
should  have  conveyed  the  estate  to  a  subsequent  bona  fide  pur- 
chaser, or  it  should  have  been  attached,  or  otherwise  incum- 
bered as  his  property.  It  was  also  determined,  and  it  is  equally 
well  settled  as  the  sound  construction  of  the  statute,  that,  as 
the  registry  was  designed  only  to  give  notice,  and  thereby  to 
prevent  purchasers  being  imposed  upon  by  prior  conveyances, 
any  notice  of  the  first  conveyance  to  a  subsequent  purchaser, 
before  his  purchase,  is  equivalent  to  the  registry  of  the  deed: 
Trowbridge's  Beading  on  the  Statute,  3  Mass.  573.  If  the  sub- 
sequent purchaser  thus  affected  with  notice  should  nevertheless 
complete  his  purchase,  intending  to  get  his  deed  recorded  be- 
fore the  first  purchaser,  and  thereby  to  hold  the  estate,  it  would 
be  a  manifest  fraud  upon  the  first  purchaser,  and  therefore  void 
as  to  him.  **  Valid  transactions,  as  between  the  parties,"  says 
Lord  Mansfield,  '*may  be  fraudulent  by  reason  of  covin,  col- 
lusion, or  confederacy  to  injury  a  third  person:  for  instance,  A. 
buys  an  estate  from  B.,  and  forgets  to  register  his  purchase 
deeds;  if  C,  with  express  or  implied  notice  of  this,  buys  the 
estate  for  a  full  price,  and  gets  his  deeds  registered,  this  is 
fraudulent,  because  he  assists  B.  to  injure  A. :"  Warseley  v.  De 
Mattos,  1  Burr.  474.  C/s  deed,  in  the  case  supposed,  being 
fraudulent,  can  not  be  set  up  against  A.,  who  afterwards  gets 
his  deed  recorded,  without  supposing,  what  can  never  be  sup- 
posed, that  the  statute  was  intended  to  sanction  fraud. 

In  the  case  of  Le  Neve  v.  Le  Neve^  Lord  Hardwicke  says: 
'^  That  the  taking  of  a  legal  estate,  after  notice  of  a  prior  right, 
makes  a  person  a  mala  fide  purchaser.  This  is  a  species  of 
fraud,  and  dolus  maXus  itself;  for  he  knew  that  the  first  pur- 
chaser had  the  clear  right  of  the  estate,  and  after  knowing  that. 
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he  takes  awaj  the  right  of  another  person  by  getting  the  legal 
estate.  And  this  exactly  agrees  with  the  definition  of  the  ciril 
law  of  dolus  malua :  Dig.,  lib.  4,  tit.  3,  lex.  2.  Fraud,  or  mcUa 
Jides,  therefore,  is  the  true  ground  on  which  the  court  is  goT- 
emed  in  cases  of  notice:"  3  Atk.  654. 

On  this  ground  numerous  cases  hare  been  decided  both  in 
this  country  and  in  England,  and  the  principle  is  too  well  sup- 
ported by  authority,  and  too  clear,  to  admit  a  reasonable  doubt: 
Jackson  v.  Sharp,  9  Johns.  168  [6  Am.  Dec.  267J;  Famsworih  v. 
CkUds,  4  Mass.  637  [3  Am.  Dec.  249];  Norcross  v.  Widgery,  2  Id. 
506;  Davis  v.  BlurU,  6  Id.  489  [4  Am.  Dec.  168];  PrescaU  r. 
Beard,  10  Id.  60;  Jackson  v.  Burgoit,  10  Johns.  457  [6  Am.  Dec. 
349];  Dey  v.  Dunham,  2  Johns.  Ch.  190. 

To  determine  what  notice  is  sufficient  to  supply  the  place  of  a 
prior  registry,  is  more  difficult.    The  notice,  say  the  author* 
ities,  must  be  either  express  or  implied.     As  to  express  notice, 
it  has  been  uniformly  held  that  the  proof  must  be  clear  and 
unequirocal.      *' Suspicion   of   notice,   though   a  strong  sus- 
picion," says  Lord  Hardwioke,  in  the  case  of  Hine  v.  Dodd,  2 
Atk.  275,  **  is  not  sufficient  to  justify  the  court  in  breaking  in 
upon  an  act  of  parliament."    In  that  case,  which  depended 
upon  the  registry  act,  7  Anne,  c.  20,  there  was  proof  that  the 
defendant  acknowledged  notice  of  the  plaintiff's  judgment  prior 
to  the  execution  of  the  mortgage  set  up  by  the  defendant,  but 
as  he  in  his  answer  swore  to  his  belief  that  he  had  not  notice . 
the  proof  was  held  to  be  insufficient.    So  in  the  case  of  Jackson 
V.  Oiven,  8  Johns.  107  [5  Am.  Dec.  328],  it  was  proved  that 
Williams,  under  whom  the  defendant  claimed,  had  said,  in  a 
conversation  with  a  third  pers(^,  about  the  time  of  the  pur- 
chase, that "  he  had  understood  that  XJmphrey  (his  grantor)  had 
fooled  away  the  lot,  and  had  sold  it  several  times,  and  did  not 
consider  it  worth  his  trouble  to  look  about  it."    And  it  was  de- 
cided that  this  conversation  was  too  loose  to  justify  the  infer- 
ence of  notice.     Chief  Justice  Kent  cites  with  approbation 
the  decision  of  Lord  Hardwicke  in  the  case  of  Hine  v.  Dodd; 
and  the  same  is  much  approved  of  likewise  in  the  case  of  Jolr 
land  V.  Slainbridge,  3  Ves.  jun.  478.     In  the  case  of  Norcross  v. 
Widgery,  Chief  Justice  Parsons  says  that:  "  When  a  prior  con- 
veyance, not  recorded  until  after  one  of  a  subsequent  date,  is 
attempted  to  be  supported  on  the  ground  of  fraud  in  the  second 
purchaser,  the  fraud  must  be  very  clearly  proved:"  2  Mass.  509. 
This  remark  applies  as  well  to  implied  as  to  express  notice. 
The  principle  is  the  same  in  both.     The  fact  of  notice  must  be 
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proTed  bj  indubitable  eridence,  either  bj  direct  eTidence  of  the 
bet,  or  bj  proving  other  facts,  from  which  it  may  be  deailj 
inferred.  It  is  not  in  snch  case  sufficient  that  the  inference  is 
probable,  it  must  be  necessary  and  unquestionable.  The  gen- 
eral rule  in  respect  to  implied  notice  is  correctlj  laid  down  bj 
Justice  Trowbridge,  though  like  all  general  rules,  it  admits,  I 
apprehend,  of  some  exceptions.  "If/'  says  he,  ''one  seised 
in  fee  of  land,  for  a  Taluable  consideration,  by  deed,  bargains 
and  sells  the  land  to  another  in  fee,  the  deed  gives  the  bar- 
gainee a  right  to  enter,  and  when  he  enters  by  force  of  that 
right,  he  then  is  possessed  of  the  land,  and  complete  tenant  in 
fee;  and  such  entry,  being  followed  by  a  visible  improvement 
of  the  land,  and  taking  the  profits  thereof,  is  such  an  eridence 
of  an  alteration  of  the  property,  as  will  amount  to  implied 
notice  thereof:"  B  Mass.  675.  Such  a  possession  without  the 
deed  would  amount  to  a  disseisin,  and  nothing  short  of  this 
can  amount  to  implied  notice.  It  is  obvious  that  this  is  the 
opinion  of  Justice  Trowbridge,  and  he  certainly  extends  the 
doctrine  of  implied  notice  to  its  utmost  legal  limits. 

He  admits  that  the  statute  will  have  effect,  **  not  only  where 
the  bargainee,  without  recording  his  deed,  suffers  thebazgainoz 
to  remain  in  possession,  but  also  where  land  lying  waste  is  sold, 
and  the  purchaser  neither  records  his  deed,  nor  enters  and 
makes  a  visible  improvement:"  8  Mass.  581.  But  it  is  not  al- 
ways true  that  a  possession,  which,  if  adverse,  would  constitute 
a  disseisin,  would,  under  a  deed  not  recorded,  amount  to  im- 
plied notice.  The  cases  depend  on  different  principles.  Bj  a 
maxim  of  the  common  law  for  the  avoidance  of  maintenance 
and  stirring  up  of  suits,  nought  of  entiy  or  re-entry  can  be 
granted  or  assigned  to  a  third  person.  And  if  a  disseisee  makes 
a  grant  of  the  land,  it  is  immaterial  whether  the  grantee  has 
notice  of  the  disseisin  or  not.  But  when  a  grantee  or  bar- 
gainee records  his  deed,  and  a  prior  deed,  not  registered,  is  set 
up  to  defeat  his  title,  notice  of  such  prior  deed  is  not  only  ma- 
terial, but  is  indispensable  to  give  it  validity.  The  first  deed  is 
void,  by  the  statute,  as  to  the  subsequent  purchaser,  and  the 
possession  under  it  does  not  amount  to  a  disseisin,  because  the 
possession  is  not  adverse  nor  tortious.  If,  therefore,  the  sub- 
sequent purchaser  is  not  affected  by  notice,  he  has  priority  by 
virtue  of  the  registering  of  his  deed,  and  the  express  provision 
of  the  statute. 

I  admit  that  generally  the  open  and  notorious  possession  of 
the  first  purchaser  under  his  deed  would  be  sufficient  to  xnise  a 


Hept  1825.]         MoMechan  v.  OBiFnH0.  203 

legal  presnmption  of  notice.  Bat  suppose  that  a  lessor  should 
grant  the  fee  of  the  land  to  the  lessee^  he  beiug  in  possession 
nnder  the  lease,  and  the  next  day  should  make  a  seoond  grant 
to  a  third  person,  who  well  knew  that  the  lessee  the  day  before 
was  in  possession  under  the  lease,  how  does  his  continued  pos- 
session famish  cTidence  of  notice  of  his  purchase?  To  imply 
notice  in  such  a  case,  is  to  presume  a  fact  without  proof  and 
against  probability. 

But  the  present  case  does  not  require  us  to  consider  this  or 
any  other  exceptions  to  the  general  rule;  for  we  are  of  opinion 
that  nothing  appears  by  the  evidence  which  will  warrant  the 
application  of  the  rule  itself.    There  is  no  evidence  to  show 
that  the  tenant,  at  the  time  of  the  attachment,  or  at  any  time 
proTious,  had  the  open,  Tiaible  possession  and  improTement  of 
the  premises.     If  there  had  been  no  deed  from  Timothy,  the 
possession  of  the  tenant  would  not  hare  beea  such  as  to  have 
constituted  a  disseisin.     The  repairing  of  the  fence,  setting 
aside  the  deed,  would  have  been  neither  a  disseisin  nor  a  tres- 
pass.    This  was  an  ancient  fence,  and  inclosed  the  lots  as  a 
general  field,  there  being  no  partition  fence  between  the  allot- 
ments to  Martin  and  Tunothy;  and  as  Timothy  improved  no 
part  of  his  allotment,  which  was  principally  woodland,  he  was 
not  bound  to  repair  the  fence,  nor  had  a  right  to  prevent  Mar- 
tin from  repairing  it,  so  as  thereby  to  leave  his  field  exposed  to 
cattle:  Vide  St.  1785,  c.  63,  concerning  general  and  common 
fields,  sec.  12.     Nor  was  the  depasturing  of  the  small  strip  of 
improved  land  included  in  Timothy's  allotment  either  a  dis- 
seisin or  a  trespass.     The  tenant  had  a  right  to  turn  his  cattle 
into  bis  own  pasture;  and  if  they  strayed  into  Timothy's  por- 
tion of  the  pasture,  ifc^was  no  trespass.    As  to  cutting  the  trees 
and  removing  the  old  hovel,  they  were  mere  trespasses,  suppos- 
ing there  had  been  no  deed  from  Timothy.     The  deed  from 
Timothy  was  not  followed  by  any  apparent  change  in  the  pos- 
session.   If  it  had  not  been  made,  no  doubt  the  visible  posses- 
sion and  occupation  would  have  remained  the  same.     The  old 
fence  would  not  have  been  removed,  and  there  would  have  been 
no  partition  fence,  for  it  would  have  been  useless.    To  Martin 
it  would  have  been  an  expense  without  profit;  and  it  could  have 
been  of  very  little  profit  to  Timothy.    The  little  strip  of  cleared 
land  which  fell  to  his  share,  could  not  have  been  made  to  yield 
a  profit  equivalent  to  the  expense  of  fencing  it.     The  tenant's 
possession,  therefore,  considering  the  attending  circumstances, 
is  hardly   sufficient  to  put  a  party  upon  inquiry,  and  is  very 
fdight  ground  for  implied  notice  of  a  prior  deed. 
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We  are,  therefore,  of  opinion  that  there  is  no  legal  preeump- 
tion  of  notice  arising  from  the  facts  in  the  case,  and  that  the 
verdict  can  not  be  sustained. 

We  have  been  led  to  this  conclusion  without  considering  the 
evidence  on  the  part  of  the  demandant  That  evidence  is  rery 
strong  to  negative  the  fact  of  notice.  Whether,  if  the  pooooo 
sion  had  been  such  as  to  raise  a  legal  presumption  of  notice,  it 
might  not  be  rebutted  by  other  evidence,  is  a  question  npoD 
which  we  give  no  opinion. 

Verdict  set  aside  and  a  new  trial  granted. 


Palmeb  V.  Stebbinb. 

(S  Pioijcamo,  188.] 

CoHTRAOT  nr  BxtFTBAnrr  of  Trade,  made  on  good  ooniidetatioii,  and  not 
extending  beyond  the  obligee's  sphere  of  actual  bosinesa,  is  valid.  A 
condition  in  a  bond  that  M.  shaU  cease  to  have  any  concern  in  the  boai* 
ness  of  boating  on  the  Connecticnt  riirer,  and  shall  give  the  obligees  aU 
the  frei);hting  of  his  goods  at  customary  price,  etc.,  and  shall  not  dinotly 
or  indirectly  aid,  countenance  or  promote  any  other  boatman,  is  not  void. 

Debt  on  a  bond  conditioned  for  the  payment  of  six  hundred 
dollars.  The  condition  was  as  follows:  "  If  the  said  Miner 
shall  from  this  time  cease  to  have  any  concern  in  the  business 
of  boating  on  Connecticut  river,  and  shall  give  them  all  the 
freighting  of  his  goods,  wares  and  merchandise  up  and  down 
Connecticut  river,  at  the  customary  freight,  and  to  be  paid  in 
goods  at  the  usual  price,  and  shall  aid  and  countenance  them 
in  their  business,  and  shall  not  directly  or  indirectly  promote 
any  other  boatman  to  compete  with  them  in  the  business  of 
boating,  then  the  bond  to  be  void,"  etc. 

The  defendant  pleaded  performance;  reply,  assigning  breaches. 
Demurrers  were  then  interposed  which  were  waived  on  the  ar- 
gument. 

E.  H,  Mills,  Bice  and  J.  H.  Ashmun,  for  the  defendant,  con* 
tended  that  the  bond  was  void,  being  in  restraint  of  trade: 
MUchel  V.  Bq/nolds,  1  P.  Wms.  181;  Pierce  v.  Fuller,  8  Mass. 
223;  Chesman  v.  Nainby,  2  Str.  739;  Clerk  v.  Comer,  Cas.  1,  H. 
48;  Davia  v.  Mason,  5  T.  R.  118;  Colgate  v.  Batchelor,  Cro.  Eliz, 
872 

DwighJL  and  Bliss,  jun,,  contra,  urged  that  contracts  restrict- 
ing trade  within  reasonable  bounds  were  not  void:  Ounmaher^ 
Company  v.  Fell,  Willes,  384;  Davis  v.  Mason,  5  T.  B.  118;  Bunn 
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V.  Gmj,  4  East,  190;  Pierce  t.  Fuller,  8  Mass.  223  [5  Am.  Dec. 
102];  FerJdns  v.  Lyman,  9  Id.  522;  Steams  v.  BarreU,  1  Pick. 
443  [11  Am.  Dec.  223]. 

By  Court,  Wilde,  J.  [after  stating  the  facts]:  So  that  the 
only  question  is,  whether  the  breach  is  well  assigned  and 
whether  the  condition,  as  to  this  part  of  it,  is  valid  in  law,  foz 
it  is  admitted  that  if  it  is,  it  is  not  vitiated  by  any  illegality  in 
the  other  stipulations  in  the  condition.  The  question  then  is, 
whether  any  agreement  which  may  be  supposed  to  discourage 
competition  in  trade,  is  unlawful,  and  is  such  a  restraint  ol 
trade  as  is  inconsistent  with  public  policy. 

In  the  cash  of  MUcheU  v.  Reynolds,  1  P.  Wms.  181,  Parker, 
C.  J.,  lays  down  the  reasons  why  restraints  of  trade  are  not 
allowed.  "  The  tme  reason,"  says  he, ''  of  the  distinction  upon 
which  the  judgments  in  these  cases  of  voluntary  restraints  are 
founded,  are:  First.  The  mischief  which  may  arise  from  them, 
first  to  the  party,  by  the  loss  of  his  livelihood,  and  the  subsis- 
tence of  bis  family;  secondly,  to  the  public,  by  depriving  it  of  a 
useful  member. 

"  Another  reason  is,  the  great  abuses  these  voluntaiy  re- 
straints are  liable  to,  as,  for  instance,  from  corporations,  who  are 
perpetually  laboring  for  exclusive  advantages  in  trade,  and  to 
reduce  it  into  as  few  hands  as  possible.  As  likewise  from  mas- 
ters, who  are  apt  to  give  their  apprentices  much  vexation  on  this 
account,  and  to  use  many  indirect  practices  to  procure  suck 
bonds  from  them,  lest  they  should  prejudice  them  in  their  cus- 
tom, were  they  to  set  up  for  themselves. 

**  Thirdly.  Because,  in  a  great  many  instances,  they  can  be 
of  no  use  to  the  obligee,  which  holds  in  all  cases  of  general  re« 
straint  throughout  England,  for  what  does  it  signify  to  a  trades- 
man in  London,  what  another  does  at  Newcastle  ?  And  surely 
it  would  be  unreasonable  to  fix  a  certain  loss  on  one  side,  with- 
out any  benefit  to  the  other. 

*'  Fourthly.  The  fourth  reason  is  in  favor  of  these  contracts, 
and  is  that  there  may  happen  instances  wherein  they  may  b^ 
useful  and  beneficial,  as  to  prevent  a  town  from  being  over- 
stocked with  any  particular  trade." 

These  are  the  principal  reasons  given  for  the  rules  of  law,  in 
respect  to  the  restraint  of  trade  by  voluntary  contract,  and 
nothing  important  can  be  added  from  the  later  cases  on  the 
subject.  They  were  collected  to  a  recent  date  by  Chitty  in  his 
Digest  of  laws  relating  to  commerce,  and  none  of  them  have 
much  bearing  upon  the  question  under  consideration. 
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It  mast  therefore  be  decided  on  general  principles,  rather 
than  by  express  authority.  Whether  competition  in  trade  be 
useful  to  the  public  or  otherwise,  will  depend  on  circumstances. 
I  am  rather  inclined  to  believe,  that  in  this  country  at  least, 
more  eril  than  good  is  to  be  apprehended  from  encouraging 
competition  among  rival  tradesmen  or  men  engaged  in  com- 
mercial concerns.  There  is  a  tendency,  I  think,  to  oyerdo  trade, 
and  such  is  the  enterprise  and  activity  of  our  citizens  that  smaU 
discouragements  will  have  no  injurious  effect  in  checking  in 
some  degree  a  spirit  of  competition.  An  agreement  with  a 
tradesman  to  give  him  all  the  promisor's  custom  or  business 
upon  fair  terms,  and  not  to  encourage  a  rival  tradesman  to  his 
injury,  can  hardly  be  considered  as  a  restraint  of  trade.  Certainly 
it  is  not  such  a  restraint  as  would  be  injurious  to  the  public,  for 
in  proportion  as  it  discourages  one  party  it  encourages  another. 
A.S  to  the  public  therefore  such  a  contract  9lai  indifftrenter.  It 
would  be  extravagant  to  suppose  that  any  one,  by  multiplying 
contracts  of  this  kind  could  obtain  a  monopoly  of  any  particular 
trade.  But  admitting  that  such  a  contract  is  a  restraint  of  trade, 
yet  it  is  clearly  a  limited  restraint,  and  is  not  binding  by  the 
terms  of  it  beyond  the  sphere  of  the  obligee's  actual  business. 
Such  a  particular  restraint  made  by  voluntar}'  contract  on  good 
consideration,  is  valid  in  law,  and  the  consideration  appearing 
by  the  condition  in  this  case  is  as  we  think  a  reasonable  one, 
and  sufiScient  to  support  this  part  of  the  agreement.  The 
plaintiffs  agreed  on  their  part  to  do  all  the  defendant's  freighting 
up  and  down  Connecticut  river,  at  the  customary  freight,  and 
to  be  paid  in  goods  at  the  usual  price.  This  agreement  on  the 
plaintiff's  part  is  to  be  inferred  by  their  acceptance  of  the  bond, 
in  which  the  defendant  agrees  to  give  them  his  freighting,  and 
to  aid  and  countenance  them  in  the  business  of  boating,  and 
not  to  promote  any  other  boatman  to  compete  with  them  in  the 
business  of  boating.  This  seems  to  be  a  fair  and  equal  bargain, 
founded  on  a  good  and  adequate  consideration.  If  there  is  any 
inequality,  the  hardship  and  inconvenience  are  evidentiy  on  the 
part  of  the  plaintiffs,  who  are  bound  to  be  ready  at  all  times  to 
take  the  defendant's  freight,  however  inconvenient  it  may  be  to 
them  so  to  do. 

But  it  is  said  that  this  is  a  useless  and  unnecessary  contract, 
and  therefore  not  to  be  enforced  by  law;  that  the  plaintiffs  have 
not  shown  in  the  pleadings  any  actual  damages.  But  the 
plaintiffs  in  assigning  a  breach  are  not  obliged  to  set  out  their 
claims  for  damage;  it  is  sufficient  to  assign  a  breach,  and  the 
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fareaeh  is  io  snbetance  well  aasigned;  if  there  be  any  fomud  de* 
feot  it  cannot  be  taken  notice  of  on  general  demorrer. 

Aa  to  tlie  first  branch  of  the  condition  we  do  not  decide.  That 
may  be  the  subject  of  further  consideration  on  a  hearing  in 
chancery,  in  which  case  it  may  be  necessary  to  ascertain  other 
facts  than  those  appearing  on  the  pleadings.  One  fact  in  par- 
ticular appears  to  be  important,  namely,  whether  the  plaintiffs 
are  in  fact  engaged  in  boating  up  and  down  the  river  co-exten- 
sively  to  the  terms  of  the  condition.  If  not,  the  question  will 
arise,  whether  a  restraint  can  be  valid  which  can  be  of  no  use 
to  the  plaintifis,  and  which  may  be  prejudicial  to  the  rights  ol 
the  defendant. 

Replication  adjudged  good. 


WnmNQ  V.  EabiiE. 

[8  Punuoavo,  301.] 

Waivxb  ov  Right  to  £AB]n:7Gs  of  a  Minor. — ^If  a  minor  aon  makei  a  oon- 
tract  for  his  servioes  on  hia  own  account,  with  the  knowledge  and  with- 
oat  the  objection  of  hia  father,  there  is  an  implied  assent  that  the  minor 
shall  have  hia  earnings. 

Action  against  John  Earle,  principal,  and  Howard,  trustee, 
to  subject  certain  moneys  in  the  latter's  bands  due  to  Enoch 
Earle,  a  minor  son  of  John,  to  the  payment  of  Whiting's 
claim  against  John.  Howard  answered  that  he  had  hired 
Enoch,  then  a  minor  living  with  his  father,  at  the  rate  of 
one  dollar  a  day  and  board;  that  at  the  time  of  the  service  of 
the  writ,  he  owed  Enoch  forty-eight  dollars  for  wages  and  board; 
that  the  contract  of  hire  was  made  with  Enoch.  In  answer  to 
interrogatories  put  by  the  son,  who  moved  to  be  made  a  party 
io  the  suit,  Howard  replied  that  the  father,  since  the  service  of 
the  writ,  had  told  him  he  had  given  his  son  his  time  before 
Howard  employed  him,  and  had  relinquished  all  right  to 
Enoch's  earnings;  and  that  Enoch  had  supported  himself,  and 
had  paid  his  father  for  his  board. 

A.  Denny,  contended  that  a  father's  right  to  a  son's  services 
was  not  lost  by  his  neglect  to  support  his  son,  nor  by  permit- 
ting him  to  make  a  contract  for  such  services;  that  there  was 
no  evidence  of  an  assignment  of  the  son's  earnings,  and  that 
such  an  assignment  would  have  been  fraudulent  as  against  the 
father's  creditors:   Benson  v.  Remington,  2  Mass.  113;  Nighiin-- 
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^ate  ▼.  WiihmgUm,  16  Id.  272  [8  Am.  Deo.  101];  Jmmeg  t.  Alden^ 
12  Id.  378;  Beeve's  Dom.  Belai.  291. 

J,  Davis  and  AUen,  contra. 

Pabseb,  0.  J.,  saidy  in  substanoe,  that  although  the  general 
principle  is  clear  that  a  father  is  entitled  to  the  earnings  of  a 
eon  while  under  age,  yet  the  coart  thought  it  equally  dear  Uiat 
he  might  transfer  to  the  son  the  right  to  receive  them.  This  is 
necessary  for  the  encouragement  of  young  men;  and  it  is  often 
convenient  for  a  father  wishing  to  be  relieved  from  the  burden 
of  supporting  his  son,  to  allow  him  in  this  manner  to  support 
himself.  Where  such  contract  is  entered  into  without  any 
fraud  for  the  advantage  of  the  son,  on  the  prindples  of  com* 
mon  justice,  and  according  to  decided  cases,  he  is  entitled  to 
the  profits  of  his  own  labor.  We  go  so  far  as  to  say  that  where 
a  minor  son  makes  a  contract  for  his  services  on  his  own  ac- 
count, and  the  father  knows  of  it,  and  makes  no  objection, 
there  is  an  implied  assent  that  the  son  shall  have  his  eamingB. 

Trustee  discharged. 


Cook  t;.  Hull. 

(SPiaKnorQ,9a9.] 

Watsb,  Bight  to  Drvaar.  — If  water  ham  been  lued  for  move  than  Ibrij 
yean  for  the  pnipoae  of  driving  a  mill,  the  owner  of  land  bosdering  on 
the  stream  haa  no  ri^t  to  divert  the  water  so  as  to  impede  thepperrtkn 
of  the  milL 

Oasb  for  diverting  water  from  the  plaintiff's  mill.  Plea,  the 
general  issue,  and  verdict  for  the  plaintiff.  The  case  appears 
from  the  opinion. 

Steams  and  T,  Bigdaw^  for  the  defendant,  in  support  of  a 
motion  for  a  new  trial,  cited  Weston  v.  Alden^  8  Mass.  136; 
Thurston  v.  Hancock,  12  Id.  220  [7  Am.  Dec.  67];  8  Dane's  Ab. 
16. 

Hoar,  contra,  cited  Colbum  v.  Bichards,  18  Mass.  420  [7  Am. 
Dec.  160];  Brotm  v.  Best,  1  Wils.  175;  Bealey  v.  Shaw,  6  East, 
208. 

By  Court,  Pabxeb,  0.  J.  There  can  be  no  doubt  that  the 
verdict  is  right  in  principle.  The  plaintiff  had  enjoyed  the  use 
of  water  for  the  purpose  of  driving  his  mill  for  more  than 
forty  years.  The  defendant  had  enjoyed  the  use  of  the  same 
fitream  after  it  left  bis  own  mill,  situated  above  the  plaintiff's 
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milly  for  the  pnipose  of  izrigating  his  lands;  but  in  1817,  to 
inoiease  the  privilege  for  the  benefit  of  his  lands,  he  took  the 
water  from  its  usual  channel  bj  means  of  a  ditch  which  con* 
Toyed  it  so  far  through  his  lands  as  by  absorption  and  evapora- 
tion to  diminish  the  quantity  which  before  that  time  came  to 
the  plaintiff's  mill,  so  materially  as  to  injure  and  stop  his  works. 
The  right  to  do  this  is  claimed  by  the  defendant  as  resulting 
Lrom  the  decision  of  this  court  in  the  case  of  Weston  v.  Alden. 
There  is  a  material  difference  between  that  case  and  the  one 
before  us.  The  plaintiff  Weston  had  not  erected  any  mill;  the 
injury  complained  of  was  only  that  less  water  came  through  his 
land  than  used  to  flow  before  the  defendant  made  his  sluices, 
and  the  damage  complained  of  was  only  the  natural  conse- 
quence of  the  lawful  use  of  the  water  by  the  defendant.  It  did 
not  appear  that  the  plaintiff,  or  those  before  him  in  the  estate, 
had  erected  any  work  of  art  upon  the  stream,  or  had  appn^ 
priated  the  water  running  through  his  land  by  any  artificial 
means.  Whereas,  in  the  case  before  us  the  plaintiff,  and  those 
whose  estate  he  holds,  had  erected  and  maintained  mills  at 
great  expense,  and  they  could  be  profitably  used  only  by  en* 
joying  the  customary  flow  of  water,  and  this  use  had  been 
acquiesced  in  by  the  defendant,  and  those  who  preceded  him  in 
his  estate,  for  more  than  forty  years. 

The  plaintiff's  counsel  in  this  case  seemed  to  admit  that  if 
the  case  of  Weston  v.  Alden  is  law,  they  had  no  right  of  action, 
and  relied  upon  the  case  of  CoJbum  y.  Richards  as  having  over- 
ruled it;  but  we  do  not  consider  this,  latter  case  in  that  light. 
The  circumstances  were  materially  different,  particularly  in  this, 
that  in  the  case  of  Colbum  v.  Richards^  the  defendant,  who  was 
sued  for  removing  the  dam,  had  a  grist-mill  which  had  stood 
fifty  years,  the  working  of  which  was  impeded  by  the  measures 
taken  to  irrigate  his  land.  The  two  cases  may  well  stand  together, 
and  the  latter  of  the  two  governs  the  case  now  before  us. 

Judgment  according  to  the  verdict. 


White  v.  Hale. 

[8  PioxBBcra,  291.] 

JonsT  Dkbt. — ^An  acknowledgment  by  one  of  several  joint  debton  wfll,  ai 
against  all,  take  the  debt  out  of  the  statute  of  limitations. 

AssxJUPSTF  for  money  had  and  received.    Plea,  the  statute  of 
limitations.    The  money  had  been  borrowed  by  the  agent  of  the 
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defendants  in  1814,  then  a  volantaiy  association;  and  to  take 
the  case  out  of  the  statute,  plaintiff  proved  an  acknowledgment 
of  the  debt  by  two  of  the  defendants  within  six  years.  Verdict 
for  the  plaintiff. 

Merrick,  for  the  defendants,  contended  that  the  contract  was 
entire,  and  to  take  the  case  out  of  the  statute,  it  should  be 
proved  that  all  the  defendants  promised:  Bland  v.  Hasdrig^  2 
Vent.  151;  Baxter  v.  Fenniman,  8  Mass.  134. 

W.  Baylies  and  H.  Cushman,  contra,  to  show  that  the  acknowl* 
edgment  of  one  joint  debtor  is  sufficient^  cited  8mUh  v.  Ludlow^ 
6  Johns.  267;  Johnson  v.Beardslee,  15  Id.  8;  Whiicomb  v.  WkiU 
ing,  2  Doug.  652;  Jackson  v.  Fairbanks  2  H.  BL  840;  Wood  y. 
Braddick,  1  Taun.  104.     « 

By  Court,  Pabseb,  0.  J.  There  was  competent  evidence  for 
the  jury  to  find  a  new  promise  upon,  provided  the  adknowledg* 
ment  by  Nichols,  and  one  other,  is  sufficient  to  charge  the 
whole  of  the  company;  and  we  think  the  authorities  cited  by 
the  plaintiff's  counsel  clearly  maintain  that  position.  The  case 
cited  from  Yentris  is  not  of  a  different  character.  The  case  is, 
if  indebiiahis  assumpsit  be  brought  against  four  persons,  all  of 
whom  plead  the  statute  of  limitations,  and  the  juiy  find  that 
one  promised  within  six  years,  there  can  be  no  judgment 
against  him.  And  this  is,  because  the  vezdict  does  not  pursue 
the  issue;  and  besides,  the  contract  being  joint,  all  or  none 
should  be  charged.  The  fault  was  in  not  considering  4ie 
promise  of  one  as  binding  upon  all.  This  is  explained  in  a 
note  to  the  case  dted  from  Douglas. 

Judgment  according  to  the  verdict. 


I  :>i  :{•!  [>v  >jai  10 1 CH  :<•!  D 


W.P] 

[3  PxasxBXVO,  9M.] 

A  SlvoBCX  WILL  BB  DsHiBD,  even  on  the  grookid  of  adnltety,  if  the  wiqq^ 
fal  act  was  caused  by  the  oompLamant. 

LzBBL  for  a  divorce  a  vinctdo  for  the  adultexy  of  the  wife.  The 
opinion  states  the  case. 

W.  Baylies,  Parsons  and  BusseU,  for  the  libellani. 

S.  CvLshman  and  P.  B.  Hunt,  contra. 

Pabxbb,  0.  J.    A  majority  of  the  court  are  against  granting 
a  divorce.    One  instance  of  adultery  was  proved,  but  there  i* 
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reason  to  thinlc  that  the  hasband  was  the  cause  of  its  being  com- 
mitted. It  would  be  a  dangerous  jmnciple  to  establish  that  a 
husband  who  has  suspicions  of  the  infidelity  of  his  wife  shall 
be  allowed  to  lay  a  train  which  may  lead  her  to  the  commission 
of  adultery,  in  order  that  he  may  take  advantage  of  it  to  obtain 
a  divorce.  As  we  are  clear  that  the  adultery  proved  was  com- 
mitted with  the  knowledge  and  consent  of  the  libellant,  and 
probably  with  his  connivanoOy  a  divorce  will  not  be  granted. 


DzmrsBS  nr  Divobcx— MisooNnrcr  07  FLAnnmrr. — ^It  is  a  well-«Btftb« 
ished  principle  that  conduct  on  the  part  of  the  plaintiff,  amounting  to  a  con* 
niTing  at  the  act  urged  aa  a  ground  for  granting  a  divorce,  will  be  a  good 
defense  to  the  action:  2  Biahop  on  Mar.  and  Div.,  sec.  5  et  teq.  The  defense 
of  oonnivanoe  ocourB  most  frequently  in  suits  to  dissolve  the  marriage  rela- 
tion for  adultery,  but  is  available  in  all  divorce  causes.  The  uncertainty 
among  the  decisions  prevails,  however,  not  where  there  has  been  positive 
connivance,  but  where  the  conduct  of  the  complainant  has  been  such  as  ta 
provoke  the  act  complained  of,  although  such  conduct  may  not  have  been 
planned  with  a  view  to  take  advantage  of  the  comnussion  c^  the  act  in  pro« 
oeedings  for  a  divorce.  It  may  be  stated  as  settled,  at  least  in  this  country, 
that  if  the  oomphdning  party  has  violated  the  marriage  contract  to  the  ex- 
tent that  the  violation  would  constitute  a  good  cause  for  a  divorce,  this  fact 
may  be  set  up  as  a  defense  on  the  principle  of  recrimination:  2  Bishop  on 
Mar.  and  Biv.,  ch.  5.  80  far  as  the  matrimonial  contract  is  concerned,  the 
oonrts  cannot  distingnish  between  the  breaches  thereof,  furnishing  grounds 
for  divorce^  whatever  difference  there  may  be  in  a  moral  point  of  view; 
therefore,  the  several  offenses  declared  by  statute  to  constitute  such  grounds 
aie  equally  pleadable  in  bar  to  the  action:  Conant  v.  Conani,  10  OaL  249, 
2S6;  NeagU  v.  Neagle,  12  Mo.  63.  So  willful  desertion  for  a  time,  sufficient 
to  cueate  a  cause  for  divorce^  may  be  pleaded  in  bar  to  an  action  brought  for 
the  adnltaiy  of  the  defendant:  HM  v.  ffall^  4  Allen,  39;  Clapp  v.  Clapp,  97 
Msss.  53L  Adultery  may  be  pleaded  in  bar  to  a  chaige  of  cruelty:  Holmu 
V.  Holmeg,  Walk.  474;  Johm  v.  Johns,  29  Ga.  718;  and  adultery  to  a 
ohaige  of  adultery:  Smith  v.  Smith,  4  Paige,  432;  Flavdl  v.  FlaveU,  6  C.  B. 
Or.  21L 

Where  the  plaintiff  has  been  so  guilty  that  his  conduct  oould  be  made  the 
bans  of  an  aotioii  for  divorce,  there  is  little  or  no  conflict  in  the  application 
of  the  principles  of  recrimination.  But  it  is  upon  the  misconduct  of  the 
piainti£^  not  glaring  enough  to  make  a  foundation  for  divorce  proceedings, 
yet  in  itself  wrongful  and  leading  to  the  commission  of  the  defendant's  error, 
that  the  courts  are  conflicting,  when  such  misconduct  is  relied  upon  as  a  de« 
fense.  In  Cfrove^t  Appeal,  87  Pa.  St  443,  447,  a  biU  was  filed  by  the  wife 
for  a  divorce  from  the  bonds  of  matrimony,  on  the  ground  that  her  husband 
had  turned  her  out  of  doors,  and  had  refused  to  allow  her  to  return  and  live 
with  him.  A  plea  of  justification  was  interposed,  concerning  which  the  courts 
per  Strong  J.,  said:  "If  there  be  a  justification  of  this  act  done  by  the  hus- 
band, it  must  be  found  in  the  passionate  conduct  of  the  libellant,  her  un- 
kind treatment  of  her  step-children,  and  her  inexcusable  departure  from  her 
home  about  the  middle  of  September,  1856.  We  make  no  attempt  to  apolo- 
gize for  these  things.  Admitting  all  their  culpability  as  fully  as  it  is  shown 
in  the  testimony,  the  question  still  remains,  do  they  justify  the  husband  in 
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"^tuning  his  wife  out  of  doors  ?    We  can  not  ssy  thst  tfaey  do.    Nothing  lesi 
ifill  answer  for  a  jastification  than  that  which  would  he  a  snfficient  canse 
for  a  divorce  at  the  salt  of  the  hashand.     We  have  adopted  the  same  princi- 
ple which  rales  in  the  English  ecclesiastical  coorta.     In  that  coontry,  when 
oohahitation  is  suspended  hy  either  the  husband  or  wife,  of  his  or  her  own 
notion,  without  a  sufficient  reason,  a  suit  for  restitution  of  conjugal  rigfati 
may  be  maintained  by  the  injured  party.     Nothing  amounts  to  a  bar  agaioBt 
such  a  suit,  except  such  facts  as  would  entitle  the  defendant  to  a  divoroe: 
^^Iwe  v.  Olive,  1  Haggard  Con.  R.  361;  Dyaart  v.  DysaH,  1  Robertson's  E& 
- 106.     Nothing  short  of  such  facts  will  justify  a  willful  separation  or  a  con- 
^'tinuance  of  it.    The  interests  of  society,  the  happiness  of  the  parties,  and 
vthe  welfare  of  families,  demand  such  a  rule.     Separation  is  not  to  be  toler- 
tated  for  light  causes,  and  all  causes  are  light  which  the  law  does  not  recognise 
as  ground  for  the  dissolution  of  the  marriage  bond.    We  are  constrained, 
therefore,  to  hold  that  the  respondent  had  no  sufficient  cause  for  taming  his 
wife  out  of  doors,  or  refusing  to  permit  her  to  return  when,  repentant,  she  de- 
sired to  do  so. "    And  in  Butler  v.  BuUer,  1  Pars.  Sel.  Cas.  329,  where  the 
question  was  very  ably  considered,  it  was  decided  that  that  only  waa  a  rea- 
sonable cause  justifying  a  husband  or  wife  in  abandoning  each  other,  which 
would  entitle  the  injured  party  to  a  divorce. 

Such,  also,  is  the  law  of  Kentucky,  where  the  justification  of  cruelty  was  set 
up  to  the  wife's  bill  for  a  divorce  on  the  ground  of  desertion.  The  cruelty 
referred  to  was  examined  by  the  court  and  pronounced  insufficient  to  main- 
tain an  action  for  divorce  on  the  husband's  part.  Whereapon,  RobertaoD» 
C.  J.,  says:  "That  acts  or  words  which  would  not  authorize  a  separation  by 
decree,  could  not  furnish  a  legal  excuse  for  voluntary  abandonment.  TIm 
same  principle  of  policy  and  rule  of  law  apply  with  equal  effect  to  the  p»- 
sonal  and  judicial  remedy."  Proceeding  upon  the  same  principle,  are: 
Afoores  v.  Moares,  16  N.  J.  R  (1  C.  R  Gr.)  275. 

On  the  other  hand,  the  misconduct  of  the  party  seeking  a  divorce  has  been 
regarded  as  contributing  to,  or  being  the  cause  of  the  wrongful  acta  of  the  de- 
fendant, and  the  petition  has  been  denied  in  instances  where  that  miaoonduct 
would  not  itself  be  a  ground  for  divorce.  In  Mom  v.  Moss,  2  Ired.  55,  the 
abandonment  and  desertion  of  the  wife  by  the  husband  were  held  sufficient 
to  deny  his  bill  for  her  adultery  committed  subsequisnt  to  the  abandonmenl 
The  court  say:  "By  his  own  unfounded  accusation  and  cruel  expuluon  of  his 
wife  from  his  roof,  he  probably  may  have  caused  the  'criminal  fact*  which 
forms  the  gravamen  of  the  libeL"  In  Foy  v.  Foy,  13  Id.  90,  96,  tho  wife 
asked  a  divorce  for  abandonment  and  adultery  bj^  her  husband.     He  denied  i 

the  desertion  and  adultery,  and  replied  that  she  had  left  him  because  he  bad 
been  accused  of  forgery.  The  court  say  that,  if  a  wife  leave  her  husband  and 
refuse  to  livo  with  him,  "without  sufficient  cause,"  and  he  afterwards  lives  in 
adaltery,  this  is  no  cause  of  divorce,  for  the  consequence  may  be  ascribed  to 
her  prior  violation  of  the  duty  of  wife.  What  is  * 'sufficient  cause,"  the  court 
do  not  state;  but  they  hold  that  the  husband  being  accused  of  a  crime,  or 
his  being  guilty  thereof,  is  no  sufficient  cause.  Where  the  cruelty  alleged 
against  the  defendant  was  caused  by  the  conduct  of  the  plaintiff^  "well  cal- 
culated to  provoke  the  ill-treatment  of  which  she  complains,"  the  divorbewas 
not  granted:  Johnson  v.  Johnson,  14  CaL  459.  The  failure  of  the  husband  to 
provide  a  home  to  which  his  wife  could  return,  his  boarding  in  another  fam- 
ily, and  the  disposition  of  his  property,  which  "seemed  to  have  been  made 
with  a  view  to  affect  the  very  object  he  has  attained,  and  of  which  he  now 
complains,"  were  regarded  as  warranting  the  court  in  denying  the  divoroo  for 
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deiertion  by  the  wife  in  OUlmwaiers  ▼.  OiWnwaiera,  28  Mo.  60.  This  caac 
cftnnot  be  said  to  be  decided  on  the  ground  of  connivanoe,  notwithstanding 
the  language  in  qnotations.  The  husband's  intent  is  not  wholly  relied  npon» 
the  ooort  in  a  sabeeqnent  portion  of  the  opinion,  saying:  "The  conduct  of  • 
husband  toward  his  wife  may  be  such  as  would  warrant  her  in  leaving  him^ 
although  it  would  not  entitle  her  to  a  divorce." 

It  is  asserted  in  Skhmer  v.  Skinner,  5  Wis.  449,  451,  to  be  "well  settled," 
that  the  cruelty  which  lays  a  just  and  legal  foundation  for  a  divorce  mast 
be  unmerited  and  unprovoked;  and  that  when  the  wife  is  ill-treated  oo 
account  of  her  own  misconduct  her  remedy  is  a  reform  of  her  manners,  un- 
less the  return  from  her  husband  is  wholly  unjustified  by  the  provocation, 
and  quite  out  of  proportion  to  the  offense.  To  support  this  statement  the 
court  cite  Poor  v.  Poor,  8  N.  H.  307;  B&U  v.  Best,  1  Adams,  410;  Ilolden  v. 
Holden,  1  Hag.  £c.  453;  Wood  v.  Wood,  2  Paige,  108;  Bedell  v.  Bedell,  1 
J.  C.  R  604;  Watkms  v.  Watkins,  2  Atk.  96.  The  cruelty  complained  of  in 
Skinner  v.  Skinner,  was  the  beating,  abuse,  and  the  calling  of  vile  names,  to 
which  she  was  subjected  by  her  drunken  husband;  the  misconduct  of  the  wife, 
considered  to  have  brought  about  and  justified  this  treatment,  was  her  visiting 
houses  of  ill-fame,  associating  with  prostitutes,  and  riding  with  them  through 
the  public  streets  in  the  day-time,  and  absenting  herself  from  her  home 
for  weeks,  without  her  husbimd's  consent.  Where  the  plaintiff  "willfally 
provoked  **  the  cruelty  of  which  she  complained,  the  divorce  was  denied: 
Beed  v.  Beed,  ^'Sev,  395;  and  the  same  principle  was  applied  in  VanOlahn  v. 
Van  Olahn,  46  HL  136,  a  petition  for  divorce  on  the  ground  of  cruelty.  The 
court  therein  say,  that  the  question  whether  the  defendant's  violence  had 
been  inflicted  under  wanton  provocation  from  the  plaintiff,  and  was  only  the 
working  of  ordinary  human  passion,  brought  into  exercise  by  her  misconduct, 
"is  the  very  marrow  of  the  case;"  and  they  affirm  that  "the  law  upon  thia 
point  is  not  a  subject  of  dispute,"  and  that  "  no  court  has  dissolved  the  mar- 
riage tie  at  the  prayer  of  the  wife,  because  of  violence  provoked  by  her  own 
misconduct,  even  though  such  violence  should  proceed  to  blows. "  Although 
it  is  regarded  as  "  settled  "  in  all  of  these  cases,  where  cruelty  was  the  grava- 
men, that  the  misconduct  of  the  complainant  might  excuse  the  violence  of 
the  defendant,  yet  in  each  it  is  admitted  to  be  necessary  to  consider  whether 
the  amount  of  violence  was  out  of  proportion  to  the  provocation.  And  it 
seems  that  conduct  on  the  part  of  the  defendant  which  would  otherwise  jus- 
tify a  divorce,  is  out  of  proportion  to  a  provocation,  itself  not  sufficient  to 
form  a  ground  for  divorce. 

A  case  representing  the  limit  to  which  this  doctrine  of  palliation  or  excuse 
has  been  carried  is  that  of  Knight  v.  Knig/U,  31  Iowa,  451.  The  wife  insti- 
tated  proceedings  for  a  divorce  on  the  ground  of  the  cruelty  of  the  husband. 
The  petition  was  denied  for  two  reasons:  insufficiency  of  the  evidence  to 
pfove  the  requisite  degree  of  cruelty,  and  the  plaintiff's  own  misconduct. 
The  misconduct  consisted  in  her  being  very  self-willed,  of  her  not  control- 
ling her  temper,  and  in  her  continued  disregard  of  her  husband's  injunctions 
not  to  associate  with  a  certain  man.  On  one  occasion  the  wife,  with  her 
sister,  was  found  by  the  defendant  in  the  parlor  with  the  person  he  disliked. 
And  the  plaintiff  acknowledged  that  at  that  time,  she  was  partly  undressed,, 
and  had  her  hair  down  and  her  shoes  off,  preparatory  to  going  to  bed.  It 
did  not  appear  that  the  plaintiff's  motives  were  at  all  impure.  Chief  Justice- 
Day  says:  "  Another  reason  why  the  plaintiff  is  not  entitled  to  the  relief 
asked,  is  found  in  the  fact  that  her  own  conduct,  in  our  opinion,  brought 
upon  her  all  the  ill-treatment  of  which  she   complains.     We  have  not  a 
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particle  of  doubt  that  if  she  bad  jastly  appreciated  the  responaibilitieB  aad 
dntiee  of  her  position,  had  properly  regarded  the  feelinga  of  her  hnaband, 
and  had  restrained  her  pride  and  guarded  her  temper,  she  mi^t  have  re- 
mained one  among  the  most  honored  and  most  cherished  of  wivesw  While  we 
do  not  approve  or  justify  the  conduct  of  the  defendant,  yet  we  most  allow 
that  we  find  much  to  palliate  and  excuse  it  in  the  conduct  of  the  plaintifEl* 
On  this  latter  proposition,  Miller,  J.,  dissented,  being  of  opinion  that  no 
provocation  would  justify  cruelty  to  the  wife.  1  Bishop  on  Mar.  &  Div.,  sec. 
7C4,  says  that  the  defense  of  justification  in  divorce  causes  for  cmettj 
grow  out  of  the  "peculiar  nature"  of  these  suits,  although,  as  was  decided 
by  Judge  Field  in  ConarU  v.  Conant,  10  CaL  249,  from  a  legal  point  of  view, 
there  could  be  made  no  distinction  between  the  difierent  grounds  of  divorce. 

The  weight  of  authority,  as  heretofore  shown,  is  undoubtedly  in  favor  d 
making  the  complainant  come  into  court  with  clean  hands.  Where  desertioD 
has  been  relied  upon,  the  conduct  of  the  husband  towards  the  wife,  which  con- 
strained her  to  remain  away,  has  been  successfully  interposed  |as  a  defense: 
Taylor  v.  Taylor^  28  K.  J.  K  (1  Stewart)  207,  the  vice-chancellor,  iTMriirfJng 
that  to  constitute  desertion,  the  separation  must  have  been  against  the  will 
of  the  complainant,  and  that  if  the  husband  does  not  attempt  a  reconciliation, 
he  can  not  complain  of  his  wife's  staying  away  from  him,  though  she  may 
have  left  without  cause.  That  the  husband  did  not  seek  to  effect  a  reconcilia- 
tion and  induce  his  wife  to  return,  was  pronounced  a  good  bar  to  the  proceed- 
ings based  upon  the  wife's  alleged  desertion,  in  Cornish  v.  ComUh^  23  N.  J.  R 
(8C.  E.  Gr.)  208;  Tfiorpe  v.  Thorpe,   9  R.  L  67. 

In  divorce  suits  for  adultery,  much  refinement  of  distinction  has  been  in- 
dulged in  by  the  courts  in  endeavoring  to  determine  whether  the  complain- 
ant's conduct  amounted  to  connivance,  or  was  nothing  other  than  the  behav- 
ior of  a  man  testing  the  faithfulness  of  his  wife,  without  any  ulterior  view  to 
a  divorce.  The  decisions,  English  and  American,  pertaining  to  this  branch 
of  the  subject  will  be  found  collected  in  2  Bish.  M.  and  Div.  sec  6,  et  acq.  The 
conduct  of  the  complainant,  that  will  excuse  the  adultery  of  the  defendant  and 
may  be  successfully  relied  upon  in  defense,  has  not,  so  far  as  is  known,  re- 
ceived an  express  judicial  definition.  But  it  is  conceived,  that  even  in  the 
light  of  those  adjudications  which  receive  in  justification  evidence  of  the  pro- 
voking behavior  of  the  plaintiff,  the  heinous  crime  of  adultery  would  be  out 
of  all  proportion  to  treatment  which  would  not  be  a  good  canse  lor  ievering 
the  marriage  relation. 


Commonwealth  v.  Blanding. 

[S  PZOXSBIKO,  804.] 

LiBXi^  Wbbbb  Published. — If  the  libel  be,  at  the  request  of  the  defendaoti 
inserted  in  a  newspaper  published  in  an  adjoining  state,  which  usually 
circulates,  and  which,  in  fact,  was  circulated  in  this  state,  he  is  guilty  of 
a  publication  in  this  state. 

Malicious  Intent  is  to  be  inferred  as  a  conclusion  of  law  from  the  publica- 
tion of  a  libel,  where  there  is  no  evidence  to  show  the  truth  of  the  alleged 
libel,  or  its  publication  from  some  warrantable  purpose. 

A  Libel,  though  True,  is  a  public  offense,  hence  the  truth  of  the  libel  oab 
not  ordinarily  be  shown  in  defense. 
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Tbe  Lzbxrtt  ot  the  Press  goannteed  by  the  oonatitntioii,  does  not  seoaxe 
to  Hbelen  immanity  from  civil  or  criminal  prosecution. 

Pboceedikos  IX  Lgoislativb  AasnciTBT.nw,  or  in  courts  of  Justice,  whether 
written  or  printed,  are  privileged,  and  can  not  be  made  the  basis  fof  ac- 
tions of  libel  or  slander;  but  the  rule  is  otherwise  if  this  privilege  is 
abused  for  malicious  purposes. 

Tbz  Tbttth  of  an  Allbged  Lilsl  may  be  given  in  evidence  as  a  defense, 
when  it  appears  that  the  matter  complained  of  was  communicated  from 
a  sincere  and  honest  purpose,  free  from  malice,  to  some  person  who  had 
a  right  to  act  upon  it,  and  whose  duty  and  interest  are  concerned  in  it. 
A  promiscuous  promulgation  of  the  same  facts,  would  of  itself  be  the 
strongest  evidence  of  malice.  Whether  any  particular  case  is  a  proper 
one  in  which  to  receive  proof  of  the  truth  of  the  libel,  is  for  the  court  to 
determine,  and  if  the  court  receive  the  proof,  the  jury  must  decide 
whether  the  publication  was  made  with  good  motives,  and  for  justifiable 
purposes. 

The  Publication  of  Judicial  Proceedings,  if  accompanied  by  comments 
and  insinuations  of  a  defamatory  character,  make  the  publisher  guilty  of 
UbeL 

On  an  Indicthbnt  for  PuBiJSHiNa  in  a  newspaper  a  libel  charging  an  inn- 
keeper with  misconduct,  for  which  he  is  liable  to  punishment,  the  truth 
of  the  libel  is  not  admissible  in  evidence. 

Ikdictmekt  charging  the  defendant  with  making,  framing  and 
causing  to  be  published  in  a  newspaper  called  The  Providence 
Gazette,  at  Ilehoboth,in  the  county  of  Bristol,  on  the  twentieth 
of  February,  1822,  a  false,  scandalous  and  libelous  paragraph, 
concerning^  one  Enoch  Fowler,  he  then  being  an  innholder  in 
that  county,  and  a  good  and  peaceable  citizen.  It  was  proved 
that  the  defendant  delivered  the  writing  complained  of  to  the 
printer  of  the  paper,  at  Providence,  Bhode  Island;  that  it  was 
published  at  the  request  of  the  defendant,  who  was  the  author 
of  it,  and  that  the  paper  circulated  in  Behoboth,  and  had  so  cir- 
culated prior  to  the  publication  of  the  article  referred  to,  and 
that  the  number  containing  such  article  was  received  and  cir« 
eulated  in  that  town.  Evidence  of  the  truth  of  the  charges  con- 
tained in  the  article,  was  rejected. 

The  jury  were  instructed,  that  causing  the  writing  to  be  pub- 
lished in  Bhode  Island,  knowing  that  the  paper  would  be  circu- 
lated in  Bristol  county,  was  a  sufficient  publication  in  that 
county,  and  that  the  malicious  intent  charged  in  the  indictment 
was  an  inference  of  law,  it  not  being  competent  for  the  defend- 
ant to  prove  the  truth  of  the  facts  alleged,  and  that,  although 
the  jury  were,  with  the  advice  of  the  court,  the  judges  of  the 
law  and  the  fact,  they  should  decide  according  to  the  law  as  ac- 
tually established,  whatever  might  be  their  opinion  of  its  policyg 
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and  tbey  should  receive  the  law  from  the  jadge,  unless  thejy 
knew  it  to  be  otherwise.    Verdict  for  the  commonwealth. 

W.  Baylies,  for  the  defendant,  moved  to  set  aside  the  verdiet 
and  for  a  new  trial. 

Morion,  aUorney^general,  contra. 

By  Court,  Pabseb,  C.  J.  As  to  tlio  fn^t  question,  which  re- 
lates to  the  publication  of  the  supposed  libel,  we  think  the  ad- 
mitted facts,  that  it  was  at  the  request  of  the  defendant  inserted 
in  a  public  newspaper  printed  in  Providence,  which,  though  in 
another  state,  borders  on  the  county  of  Bristol,  and  that  that 
paper  usually  circulates  in  the  town  of  Rehoboth,  in  that 
county,  and  that  the  number  containing  the  libel  was  actually 
received  and  did  circulate  in  that  town,  were  competent  and 
conclusive  evidence  of  a  publication  in  the  county  of  BristoL 
In  this  respect  the  case  is  like  that  of  Bex  v.  BurdeU,  4  Bam.  & 
Aid.  95. 

As  to  that  part  of  the  instructions  of  the  judge,  which  states 
that  the  malicious  intent  charged  in  the  indictment  (there  being 
no  evidence  admitted  to  prove  the  truth  of  the  facts  alleged)  was 
an  inference  of  law;  this  is  certainly  the  common  law  doctrine, 
and  it  never  bus  been  repealed  by  any  statute  of  this  common- 
wealth, nor  overruled  by  any  decisiou  of  this  court;  and  if  the 
doctrine  be  true,  that  the  gist  or  essence  of  the  offense  of  libe) 
is,  that  it  tends  to  provoke  a  breach  of  the  peace,  and  this  cer- 
tainly is  maintained  iu  all  tbe  books,  tlien  it  must  follow  that 
when  the  publication  complained  of  is  of  a  libelous  nature,  it 
must  be  taken  to  be  of  a  malicious  character,  unless  the  de- 
fendant shall,  within  some  of  the  known  provisions  of  law,  be 
admitted  to  prove,  and  shall  in  fact  prove,  that  the  allegations 
made  are  true,  and  that  he  had  some  warrantable  purpose,  in- 
consistent with  a  malicious  intent,  iu  causing  the  publication* 

There  are  certain  cases  in  which  the  defendant  in  a  prosecu- 
tion for  libel  may  acquit  himself  by  showing  an  honest  pur- 
pose and  proving  the  truth  of  his  allegations.  The  general 
principles  upon  which  such  a  right  depends,  are  stated  in  the 
case  of  CommonwedUh  v.  Clap,  4  Mass.  168  [3  Am.  Dec.  212J: 
though,  without  doubt,  there  are  cases,  other  than  those  men- 
tioned in  the  opinion  of  the  court  in  that  case,  as  illustrations 
of  the  general  doctrine,  in  which  the  same  principles  will  apply. 
The  law,  as  laid  down  in  the  case  before  cited,  has  stood  be- 
fore the  public  nearly  twenty  years,  and  successive  legislature:! 
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must  be  presumed  to  have  acquiesced  in  its  wisdom  and  policy, 
or  it  would  have  been  altered  bj  the  statute. 

The  general  principle  decided  is,  that  it  is  immaterial  to  the 
character  of  a  libel  as  a  public  offense,  whether  the  matter  of  it 
be  true  or  false;  not,  as  some  have  affirmed,  because  the  law 
makes  no  distinction  between  truth  and  falsehood,  but  because 
the  interest  of  the  public  requires  that  men  not  invested  with 
authority  by  the  laws  shall  nut  usurp  the  power  of  public 
accusation,  and  arraign  before  the  public,  with  malicious  mo- 
tives, their  neighbors  and  fellow  citizens,  exposing  them  to  par- 
tial trials  in  forms  not  warranted  by  the  constitution  or  laws, 
and  condemning  them  to  a  species  of  ignominy  which  is  often 
a  heavier  punishment  than  the  law  would  inflict  for  the  offenses 
or  misconduct  of  which  they  are  thus  officiously  accused.  And 
Burely,  so  long  as  preventive  justice  shall  be  deemed  more  salu- 
tary than  vindictive,  all  wise  governments  will  hold  it  necessary 
to  curb  the  disposition,  always  too  prevalent,  to  excite  ill- 
temper  and  ill-blood  by  exposing  the  offenses,  faults  or  foibles 
of  men,  who,  if  guilty  of  any  violation  of  law,  are  amenable  to 
punishment  in  the  ordinary  way,  and  if  liable  to  censure  for 
private  vices,  irregularities  of  temper  or  unaccommodating 
manners,  should  be  left,  as  the  law  leaves  them,  to  the  correc- 
tion of  conscience,  and  those  silent  but  powerful  punishments 
which  their  misconduct  itself  will  supply. 

No  state  of  society  would  be  more  deplorable  than  that  which 
would  admit  an  indiscriminate  right  in  every  citizen  to  arraign  the 
conduct  of  every  other,  before  the  public,  in  newspapers,  hand- 
bills, or  other  modes  of  publication,  not  only  for  crimes,  but  for 
faults,  foibles,  deformities  of  mind  or  person,  even  admitting 
all  such  allegations  to  be  true.  When  the  accusation  is  made 
by  public  bodies  or  officers,  whose  duty  it  is  by  law  to  detect 
and  prosecute  offenses,  the  charge  and  the  investigation  are  sub- 
mitted to,  and  no  spirit  of  revenge  is  produced;  but  if  private 
intermeddlers,  assuming  the  character  of  reformers,  should  have 
the  right  to  become  public  accusers,  and  when  called  to  account, 
to  defend  themselves  by  breaking  into  the  circle  of  friends,  fam- 
ilies, children  and  domestics,  to  prove  the  existence  of  errors  or 
faults  which  may  have  been  overlooked  or  forgiven  where  they 
were  most  injurious,  the  man  who  is  thus  accused,  without  lawful 
process,  might  be  expected  to  avenge  himself  by  unlawful  means, 
and  duels  or  assassinations  would  be  the  common  occurrences  of 
the  times.  Instances  are  recollected  where  violence,  and  even 
death,  has  ensued  from  such  proceedings.     It  was  with  a  wise 
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regard  to  these  evils,  that  the  common  law  has  pat  a  dieck 
apon  the  lioentioasness  of  the  press,  and  the  expression  of  opin- 
ion by  writing,  painting,  etc.,  when  the  effect  and  object  is  to 
blacken  the  character  of  any  one,  or  to  disturb  his  comfort,  the 
public  good  not  being  the  end  and  purpose  of  such  publication, 
or  if  that  is  professed,  the  public  peace  requiring  a  different 
mode  of  accusation. 

Nor  does  our  constitution  or  declaration  of  rights  abrogate 
the  common  law  in  this  respect,  as  some  have  insisted.    The 
sixteenth  article  declares  that,  ''The  liberty  of  the  press  is  es- 
sential to  the  security  of  freedom  in  a  state;  it  ought  not,  there- 
fore, to  be  restrained  in  this  commonwealth."    The  liberty  of 
the  press,  not  its  licentiousness;  this  is  the  construction  which  a 
just  regard  to  the  other  parts  of  that  instrument,  and  to  the  wis- 
dom of  those  who  formed  it,  requires.     In  the  eleventh  article 
it  is  declared,  that  every  "subject  of  the  commonwealth  ought 
to  find  a  certain  remedy  by  having  recourse  to  the  laws  for  all 
injuries  or  wrongs  which  he  may  receive  in  his  person,  property 
or  character."    And  thus  the  general  declaration  in  the  six- 
teenth article  is  qualified.     Besides,  it  is  well  understood,  and 
received  as  a  commentary  on  this  provision  for  the  liberty  of  the 
press,  that  it  was  intended  to  prevent  all  such  previous  restraints 
upon  publications  as  had  been  practiced  by  other  governments, 
and  in  early  times  here,  to  stifle  the  efforts  of  patriots  tovraids 
enlightening  their  fellow  subjects  upon  their  rights  and  the  du- 
ties of  rulers.     The  liberty  of  the  press  was  to  be  unrestrained, 
but  he  who  used  it  was  to  be  responsible  in  case  of  its  abuse; 
like  the  right  to  keep  firearms,  which  does  not  protect  him  who 
uses  them  for  annoyance  or  destruction. 

The  common  law,  therefore,  is  left  unimpaired  by  the  consti- 
tution, except  as  will  hereafter  be  stated,  and  by  that  law,  un- 
questionably, the  propagator  of  written  or  printed  tales  to  the 
essential  prejudice  of  any  one  in  his  estate  or  reputation,  is  a 
public  offender,  and  is  not  allowed  to  excuse  himself  by  the  ad- 
ditional wrong  of  proving  in  a  court  of  justice,  in  a  collateral 
way,  the  facts  which  he  has  unwarrantably  promulgated. 

And  yet  there  are  some  exceptions  to  this  general  rule,  recog- 
nized by  the  common  law,  and  others  which  are  rendered  neces- 
sary by  the  principles  of  our  government.  These  exceptions 
are  all  founded  in  regard  to  certain  public  interests,  which  are 
of  more  importance  than  the  character  or  tranquillity  of  any  in- 
dividual.  All  proceedings  in  legislative  assemblies,  whether  by 
fipeech,  written  documents,  or  otherwise,  are  protected  from 
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ecrutiny  elsewhere  than  in  those  bodies  themselves,  because  k  is 
essential  to  the  maintenance  of  public  liberty,  that  in  such  assem- 
Uiee  the  tongue  and  the  press  should  be  wholly  unshackled. 
So  proceedings  in  courts  of  justice,  in  which  the  reputation  of 
individuals  may  be  involved,  are  to  be  free  from  future  animad* 
versions,  because  the  investigation  of  right  demands  the  utmost 
latitude  of  inquiry,  and  men  ought  not  to  be  deterred  from 
prosecuting  or  defending  these  by  fear  of  punishment  or  dam- 
ages. Yet,  in  these  instances,  if  this  necessary  indulgence  is 
abused  for  malicious  purposes,  a  pretense  only  being  made  of 
the  form  of  legislative  or  judicial  process,  the  party  so  conduct- 
ing himself  is  amenable  to  the  law.  The  right  also  of  complain- 
ing to  any  public  constituted  body,  of  the  malversation  or  op- 
pressive conduct  of  any  of  its  officers  or  agents,  with  a  view  to 
redress  for  actual  wrong,  or  the  removal  of  an  unfaithful  officer, 
may  be  justified,  because  the  case  will  show  that  the  proceed- 
ing does  not  arise  from  malicious  motives,  or  if  it  does,  because 
the  common  interest  requires  that  such  representations  should 
be  free.  And  there  are  cases  of  mere  private  import,  such  as  an 
honest,  though  mistaken,  character  of  a  servant,  which,  when 
requested  by  any  one  having  an  interest,  the  law  considers  in- 
nocent. These  cases  are  all  provided  for  by  the  common  law, 
and  they  go  far  to  render  harmless  that  most  decried  rule,  that 
the  truth  is  no  defense  in  a  prosecution  for  libel:  Bex  v.  Wright^ 
8  T.  R.  293;  Bex  v.  Creevey,  1  Mau.  &  Sel.  273;  Lake  v.  King,  1 
Saund.  131;  AaOey  v.  Younge,  2  Burr.  807;  Rogers  v.  Clifton,  8 
Bos.  &  P.  507;  Esp.  Dig.  (third  ed.)  505;  Thorn  v.  Blanchard, 
6  Johns.  508;  Bex  v.  Fisher,  2  Campb.  568;  Starkie  on  Slander, 
c.  11. 

That  by  the  common  law  always,  so  far  as  it  can  be  traced 
back,  the  doctrine  as  now  mentioned  in  regard  to  excluding  the 
truth  of  the  matters  alleged,  as  a  defense  in  a  public  prosecu- 
tion for  libel,  with  the  exceptions  stated,  has  been  recognized 
and  enforced,  vnll  be  denied  by  no  lawyer  who  has  thoroughly 
examined  the  subject:  De  Libeliis  Famosis,  5  Oo.  125;  4  Bl. 
CSom.  150.  Indeed,  it  has  always  been  objected  as  one  of  the 
imperfections  of  that  system,  by  those  who  have  chosen  to  ques- 
tion its  title  to  veneration;  but,  like  most  other  principles 
of  the  common  law,  it  is  founded  in  common  sense  and  common 
justice,  and  is  not  peculiar  to  that  system,  for  it  prevails  in  the 
civil  law,  and,  indeed,  the  code  of  no  civilized  country  would 
repudiate  it.  It  may  be  altered,  or,  as  may  be  thought,  miti- 
gated by  legislative  enactments  in  some  states;  but  this  very 
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Idgisltttive  interference  is  grounded  upon  the  existence  of  the 
principle  at  common  law.  If  an;  reformation,  therefore,  is 
wanted,  which,  under  the  judicial  expositions  in  this  common- 
wealth may  well  be  doubted,  none  but  the  legislature  is  compe- 
tent to  make  it. 

For  a  Teiy  tensible,  learned  and  manly  discnsmon  of  thiE 
subject,  I  refer  to  the  opinion  of  the  court  of  appeals  in  South 
Carolina,  delivered  by  Waties,  J.,  in  the  case  of  The  State  y, 
Lehre,  published  in  4  Hall's  Law  Joum.  48.  The  doctrine  so 
laid  down  had  the  sanction  of  the  intelligent  bar  of  the  state. 
The  truth  is,  that  the  rule,  with  the  exceptions  stated,  bae 
never  been  complained  of,  except  when  applied  to  prosecutions 
for  libel  of  political  bearing  and  character.  In  such  proeeca- 
tioDs  the  passions  of  men  are  always  much  inflamed,  and  there 
is  a  desire,  on  one  side  or  the  other,  to  break  through  those 
wholesome  restraints  which  the  law  has  devised  for  the  protec- 
tion of  private  character  and  the  preservation  of  the  public 
peace.  An  attack  upon  public  men,  even  in  regard  to  their 
private  characters,  has  been  viewed  as  a  right  growing  out  of 
our  free  institutions,  and  essential  to  the  support  of  them. 
A.nd  so  far  forth  as  this  notion  is  correct  and  salutary,  it  has 
been  incorporated  into  our  law,  and  serves  to  form  an  exception 
to  the  general  rule,  not  distinctly  admitted  by  the  common  law. 
though  not  at  all  inconsistent  with  its  general  character.  Tbe 
case  of  CommontoeaUh  v.  Clap  was  the  first,  since  the  adoption 
of  the  constitution,  which  called  for  a  discussion  of  these  prin- 
ciples, and  in  that  case  it  is  very  clearly  and  distinctly  seUled, 
that  if  the  truth  only  is  told  of  public  elective  officers,  or  of 
acknowledged  candidates  for  offices,  in  a  decent  manner  and 
with  a  view  properly  to  influence  an  election,  it  is  justifiable. 
For  the  reasons  upon  which  that  doctrine  is  founded,  we  refer 
to  ihf^  case  above  cited.  The  force  of  them  will  not  be  dis- 
puted. 

But  there  are  certain  other  cases,  not  yet  distinctly  adjudi- 
cated upon,  where  the  truth  of  charges  is  a  legitimate  ground 
of  defense,  by  clear  inference  from  principles  recognized  by 
the  common  law  and  our  own  tribunals.  In  ComnumweaUh  v. 
Clap,  it  is  stated,  '*  that  a  man  may  apply  by  complaint  to  the 
legislature  to  remove  an  unworthy  officer;  and  if  the  complaint 
be  true,  and  made  with  the  honest  intention  of  giving  useful 
information,  and  not  maliciously,  or  with  intent  to  defame,  the 
complaint  will  not  be  a  libel."  This  is  put  for  illustration  of 
Hie  principle,  not*to  exhibit  the  only  instance  in  which  it  is  to 
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be  applied.  A  complaint  to  the  executive  against  an  officer 
holding  his  place  at  its  pleasure;  to  a  court  against  an  officer 
whom  they  have  the  power  to  dismiss;  to  any  body  of  men 
having  power  over  its  officers;  the  subject  of  the  complaint 
being  of  a  public  nature,  or  the  person  complaining  having  a 
particular  interest  in  it,  falls  within  the  same  principle. 

Thus,  if  a  minister  of  the  gospel  should  be  guilty  of  gross  im* 
moralities,  and  one  of  his  parish  should  complain  to  the  church 
in  order  that  an  inquiry  might  be  instituted,  or  if  a  candidate 
for  the  ministry  should,  from  vicious  habits,  be  unfit  for  the 
station  he  seeks,  since  all  are  interested  in  the  purity  of  minis- 
terial character,  information  to  those  whose  duty  it  is  to  deter* 
mine  his  qualifications,  would  not  be  libelous  if  communicated 
in  a  spirit  of  truth  and  candor.  Yarious  other  cases  might  be 
put,  in  which,  if  it  appeared  that  the  purpose  was  sincere  and  up- 
right, and  wholly  free  from  malice,  the  truth  of  the  facts  stated 
would  be  a  good  defense.  But  in  all  such  cases,  the  information 
is  to  be  given  to  those  who  have  a  right  to  act  upon  it,  and  whose 
interest  and  duty  are  concerned  in  it;  for  a  promiscuous  promul- 
gation of  the  same  facts  would  of  itself  be  the  strongest  evidence 
of  malice,  and  in  such  cases  tbe  court  must  judge  whether  the 
occasion  is  a  fit  and  proper  one  for  the  admission  of  such  de- 
fense, and  the  juiy  must  determine  the  motives  and  the  end. 

With  this  exposition  of  the  law  of  libel  in  this  commonwealth, 
m  which  we  are  warranted  by  the  common  law,  by  the  constitu- 
tion, and  by  judicial  decisions,  there  seems  to  be  no  reason  for 
complaint  against  the  general  rule,  which  is  so  often  the  theme 
of  popular  declamation.  A  further  relaxation  can  scarcely  take 
place  without  involving  the  community,  families  and  individuals, 
in  those  contentions  and  acrimonious  conflicts  which  will  render 
the  social  state  little,  if  at  all,  better  than  the  savage. 

The  principal  difference  between  the  common  law  as  admit- 
ted here,  and  the  statute  provisions  of  the  state  of  New  York,  is, 
that  there  the  jury  are  to  judge  of  the  occasion,  as  well  as  the 
motives  and  ends  of  the  publication,  whereas,  with  us,  it  must 
appear  first  to  the  court  that  the  case  is  a  proper  one  for  the  ad- 
mission of  the  truth  in  evidence.  The  difficulty  vnth  the  New 
York  system  is,  that  in  every  prosecution  for  a  libel,  whether  of 
a  public  or  a  private  nature,  the  whole  matter  must  be  made  the 
subject  of  open  investigation,  so  that  a  man's  whole  domestic 
relations  may  be  brought  before  the  public  in  order  to  ascertain 
whether  the  motives  of  the  alleged  libeler  were  good  and  his 
end  justifiable;  whereas,  our  system  proceeds  on  the  ground  that 


222  CoiCMONWEALTH  V.  Blandino.  [Mass. 

privato  individuals  have  nothing  to  do  with  the  conduct  of  their 
neighbors  as  it  may  affect  the  public,  unless  they  proceed  in  due 
course  of  legal  process  against  them  in  some  tribunal,  where,  in- 
stead of  being  crushed  by  public  opinion  factitiously  made  up 
on  newspaper  paragraphs,  they  will  have  full  opportunity 
to  indicate  their  innocence,  or  if  guilty,  meet  only  the  punish- 
ment which  the  law  has  awarded  for  their  offense.  If  the  public 
sentiment  in  this  commonwealth  is  in  favor  of  a  more  relaxed 
system,  the  power  is  in  the  hands  of  the  legislature,  which  can 
mold  the  law  at  its  pleasure. 

Having  thus  attempted  to  vindicate  the  biw  of  libel,  as  estab- 
lished in  this  commonwealth,  from  the  aspersions  which  are 
frequently  cast  upon  it,  we  will  consider  its  application  to  the 
case  before  us,  in  order  to  determine  whether,  upon  either  of 
the  grounds  assumed,  a  new  trial  ought  to  be  granted.  The 
first  ground,  to  wit,  the  want  of  legal  proof  that  the  libel 
was  published,  as  allied,  within  the  county  of  Bzistol,  has 
been  considered  and  overruled;  as  has  also  the  objection  to  the 
charge  to  the  jury. 

The  other  objection,  which  opens  the  general  question,  is 
that  the  judge  refused  to  admit  in  evidence  the  inquisition 
which  is  alluded  to  in  the  publication,  and  vrith  a  view  to 
prove  the  truth  of  the  facts  therein  stated.  Had  the  inquisi- 
tiou  been  published  without  any  defamatory  comment,  it  cer- 
tainly would  not  have  furnished  ground  for  this  prosecution;  for 
it  does  not  of  itself  contain  any  libelous  matter,  and  it  is  in  the 
nature  of  a  judicial  inquiry,  the  publication  of  which  would 
not  be  criminal,  unaccompanied  by  direct  proof  of  malice.  The 
inquisition  merely  states  that  a  deceased  stranger,  who  vras 
found  dead  in  a  tavern  kept  by  Fowler,  came  to  his  death  by 
intoxication.  Now,  this  may  be  true,  vrithout  any  implication 
against  Fowler;  for  every  innholder  is  liable  to  have  drunken 
people  come  to  his  house,  and  if  they  die  there,  he  may  be  en- 
tirely innocent  of  the  cause  of  their  death.  But  the  remaiks 
made  by  the  defendant  charge  Fowler  vnth  having  administered 
the  liquid  poison,  and  thus  being  the  cause  of  the  death  of  the 
stranger;  and  the  public  are  warned  against  resorting  to  the 
house  where  such  practice  is  allowed;  and  the  municipal  au- 
thorities are  invoked  to  exert  their  power  by  taking  away  or 
withholding  the  license  of  Fowler  to  keep  a  public  house.  The 
matter  of  this  publication  is  certainly  libelous,  as  it  insinuates 
gross  misconduct  against  Fowler,  and  directly  charges  him  vdth 
a  violation  of  his  duty,  and  exposes  him  to  the  loss  of  his  liveli- 
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hood,  so  far  as  that  depends  npon  the  reputation  of  hb  inn  for 
regularity  and  order.  Admitting  the  account  of  the  inquisition 
to  be  correct  as  published,  yet  the  addition  of  comments  and 
insinuations^  tending  to  asperse  Fowler's  character,  renders  it 
libelous:  Thomas  v.  CrotiweU,  7  Johns.  264  [5  Am.  Dec.  269]. 

But  it  is  said  that  this  is  a  matter  of  public  concern,  and 
that  the  defendant  was  impelled  by  a  sense  of  public  duty  to 
warn  traTelers  and  others  from  a  house  which  was  thus  de- 
senredly  stigmatized.  The  answer  is,  that  the  defendant  did 
not  select  a  proper  yehicle  for  the  communication.  The  natural 
effect  of  a  publication  of  this  sort,  in  a  newspaper,  is  to  procure 
a  condemnation  in  the  public  mind  of  the  party  accused,  and 
his  punishment,  by  bringing  his  house  into  disrepute,  without 
any  opportunity  of  defense  on  his  part,  so  that  the  accuser  be- 
comes judge  and  executioner  at  one  stroke,  and  his  purpose,  ii 
a  malicious  one,  is  answered,  without  any  means  of  relief;  for 
the  mischief  to  the  person  libeled  would  be  quite  as  great  if 
he  were  innocent  as  if  he  were  guilty.  If  it  should  be  said  in 
answer,  that  all  this  is  right  if  the  allegation  be  true,  and  if  not 
true,  he  may  reooyer  his  damages  in  an  action  of  slander,  it 
may  justly  be  replied,  that  this  remedy  is  uncertain  and  incom- 
plete; for  in  many  cases  the  slanderer  will  be  unable  to  respond 
in  damages,  and  the  suffering  party  will  be  subjected  to  the  ad- 
ditional injury  of  a  troublesome  and  expensiye  lawsuit,  with 
little  or  no  hope  of  recompense. 

There  may  be  cases  where  (there  being  no  other  mode  by  which 
great  mischief  can  be  warded  off  from  the  public)  a  newspaper 
communication,  made  with  the  sole  view  of  preserving  the  dti- 
lens  from  injury  to  their  life  or  health,  would  be  justifiable.  Such 
might  be  the  case  of  an  apothecary  celling  and  distributing  poi- 
son in  the  fonn  of  medicine,  stated  by  a  distinguished  member 
of  the  late  conyention  for  revising  the  constitution.  This  is  an 
extreme  case,  where  to  delay  information  until  the  forms  of  law 
should  be  pursued  might  endanger  the  lives  of  hundreds,  and 
such  a  case  would  be  a  law  to  itself,  the  public  safety  being  the 
supreme  law,  and  it  being  eveiy  citizens'  duty  to  give  warning 
in  such  cases.  There  may  be  cases  of  gross  swindling,  where 
nothing  but  immediate  notice  would  secure  the  public  against 
depredation,  which  would  be  governed  by  the  same  principle. 

But  in  the  case  before  us  there  was  no  such  urgent  necessity. 
The  statute  regulating  licensed  houses  provides  the  restrictions 
and  the  punishment  which  the  legislature  has  thought  adequate 
to  the  offenses  of  the  nature  contained  in  this  libel.    For  suffer- 
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ing  ezoessiTe  drinkmg  in  his  house,  the  innkeeper  is  subject  to  a 
penalty.  For  a  second  offense,  he  is  to  be  put  under  bond  fox 
good  behavior,  in  addition  to  a  pecuniary  mulct.  For  a  third, 
he  is  to  forfeit  his  license,  and  shall  be  disqualified  to  keep  a 
public  house  for  two  years;  and  l>eside8  all  this,  if  his  miscon- 
duct is  continued,  so  as  to  constitute  his  house  disorderly,  or  so 
that  he  violates  the  law  for  regulating  it,  he  forfeits  the  penalty 
of  his  recognizance.  Other  guards  and  securities  are  provided 
in  the  statute,  to  prevent  the  abuse  of  the  license,  and  a  com- 
plaint may  be  made  to  the  selectmen,  to  a  justice  of  the  peace, 
or  to  a  grand  jury,  by  any  person  who  has  knowledge  of  such 
offenses,  without  incurring  the  risk  of  a  prosecution  for  libel. 
There  was  then  no  necessity  for  this  newspaper  publication,  and 
the  defendant,  by  resorting  to  it,  has  taken  the  law  into  his  own 
hands  unwarrantably,  instead  of  resorting  to  those  tribunals 
which  the  laws  have  constituted  for  the  correction  of  these 
offenses.  This,  then,  is  a  case  in  which  the  defendant  can  not 
be  allowed  to  excuse  himself  by  showing  the  truth  of  the  accu- 
sation, which  he  has  unjustifiably  made.  He  had  no  right  to 
arraign  the  prosecutor  before  the  public  in  the  form  which  he 
adopted,  and  thus  destroy  the  reputation  of  his  house,  without 
leaving  him  any  means  of  showing  his  innocence  of  the  charges 
made  against  him.  The  occasion  was  not  a  proper  one  for  a 
newspaper  denunciation. 

Motion  for  a  new  trial  overruled. 


Venue  in  Libel. — The  action  of  libel  is  traxwitoiy.  The  venae  should 
be  laid  in  the  county  in  which  the  parties,  or  some  of  them,  reside,  01  if  none 
of  them  reside  within  the  state,  then,  in  such  county  as  the  plaintiff  may  des- 
ignate, subject  in  every  case  to  the  power  of  the  court  to  change  the  place  of 
trial:  Townshend  on  Slander  and  Libel,  sec.  268.  With  respect  to  newspaper 
libel,  the  cases  are  not  numerous  but  are  explicit  to  the  point  that,  the  cir- 
culation of  a  newspaper  in  the  place  where  the  plaintiff  resides,  is  a  sufficient 
publication  in  that  place,  notwithstanding  the  paper  was  printed  and  pub- 
lished in  another  county  or  state:  Clinton  v.  Crosstcell,  2  Am.  Dec.  23 J ;  I^oot 
V.  Kingt  4  Cow.  403;  Lucan  v.  Cavendish^  10  Irish  Law  Times,  537;  Putcine^ 
V.  Collins,  I  T.  R.  571;  Cli88old  v.  Clissold,  Id.  647.  And  the  doctrine  of  the 
principal  case,  relative  to  the  commission  of  the  offense  in  the  place  where 
the  libelous  article  was  circulated,  is  approved  in  Commonwtalth  v.  Macloon, 
101  Mass.  6;  Covimonwealth  v.  PetteSy  114  Id.  311.  The  question  of  place  of 
publication  is  important  only  in  criminal  prosecutions  for  libel,  as  the  injury 
wliich  may  be  redressed  by  a  civil  action  follows  the  persons,  and  the  fact  of 
publication  without  the  state  is  in  this  regard  immaterial  In  1  Arch.  Pr. 
369,  it  is  laid  down  that  in  an  indictment  for  publishing;  a  libel,  the  venue 
must  be  in  the  county  where  it  was  published;  and  the  note  to  this  section 
states:  In  an  indictment  for  a  libel,  if  the  defendant  has  once  authorized  the 
publication,  ho  is  guilty  of  a  publication,  in  whatever  county  the  libel  is  after- 
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wards  in  conaequence  published:  BalL  N.  P.  6;  6  East,  56.  And  if  a  party 
writes  and  composes  a  libel  in  one  county  with  an  intent  to  publish,  and  after* 
warda  publishes  it  in  another,  he  may  be  indicted  in  either:  4  B.  and  A.  95; 
and  see  3  Id.  717.  A  mere  acknowledgment  by  the  defendant  in  the  county 
in  whieh  the  venue  is  laid  of  the  fact  of  publication,  which,  in  truth,  was  in 
another  county,  is  not  sufficient  to  warrant  the  trial  in  the  first  county:  7 
East,  68.  Nor  is  the  post-mark  on  a  libelous  letter,  of  a  particular  place 
within  the  county  where  the  venue  is  laid,  sufficient  evidence  of  the  publica- 
tion there  by  the  defendant;  but  if  it  be  sent  to  the  prosecutor  at  a  place 
without  the  county,  and  yet  actually  received  by  him  within  it,  that  will  be 
sufficient  to  support  the  indictment:  1  Campb.  215,  216. 

In  criminal  prosecutions  for  libel,  a  change  of  venue,  as  in  other  criminal 
cases,  rests  largely  upon  statute.  With  respect  to  the  right  to  have  the  venue 
changed  on  the  ground  of  disqualification  of  the  presiding  judge,  or  of  the 
probability  of  not  obtaining  a  fair  and  impartial  trial,  see  Pomeroy's  notes  to 
1  Arch.  Pr.  231.  That  the  convenience  of  witnesses  is  not  a  good  ground  for 
changing  the  place  of  trial  in  an  indictment  for  libel,  is  determined  in  Lucan 
V.  Cavendish,  10  Irish  Law  Times,  537.  And  in  People  v.  Harris,  5  Denio, 
150, 153,  the  court  affirm  generally  that:  "The  convenieuce  of  the  prosecutor, 
the  accused,  or  the  witnesses,  has  never  been  allowed  either  here  or  in  En- 
gland aa  a  ground  for  changing  the  place  of  trial  in  a  criminal  case;  and  we 
do  not  feel  at  liberty  to  make  such  a  precedent.  The  statute  has  introduced 
no  new  rule.  The  practice  has  been  the  same  since  1830  that  it  was  before 
that  time.** 

In  civil  suits  for  libelous  publications,  the  convenience  of  the  suitors  and 
the  saving  of  expense  are  to  be  considered  in  chauging  the  place  of  triaL 
Thus,  where  the  plaintiff  did  not  reside  nor  have  any  witnesses  in  the  county 
where  the  venue  was  laid,  he  was  put  to  his  election  to  select  either  the  place 
of  the  residence  of  himself  and  his  witnesses,  or  that  of  the  defendant  and 
his  witnesses:  Nicholson  v.  Lathrop,  3  Johns.  139.  In  Duryee  v.  OrcuU,  9 
Johns.  248,  the  general  rules  regarding  venue  in  transitory  actions  were 
stated,  and  in  speaking  of  these  actions  in  which  the  court  included,  "libels 
dispersed  in  several  counties,*'  they  recognize  this  principle:  **  In  these  cases 
the  venue  will  not  be  changed  but  upon  special  grounds,  as  where  the  wit- 
nesses of*  both  parties  reside  in  the  county  to  which  the  defendant  wishes  to 
bring  the  venue.  If  the  plaintifTs  witnesses  reside  in  the  county  in  which 
he  has  laid  the  venue,  unless  there  is  a  great  and  striking  preponderance 
«gainst  him,  the  venue  will  not  be  changed."  This  decision  is  quoted  and 
followed  in  Root  v.  Kbig,  4  Cow.  403,  where  the  motion  to  change  the  place 
of  trial  was  denied,  the  balance  of  number  or  convenience  of  witnesses  or 
parties  not  being  sufficiently  marked  to  require  the  change. 

In  Perqf  v.  Seward,  6  Abb.  Pr.  326,  actions  of  libel  were  brought  at  the 
same  time  in  each  county  of  the  state  against  the  same  defendants  for  the 
publication  of  the  same  libel,  and  on  defendant's  motion  the  actions  were 
eoDsolidated  and  tried  in  the  county  in  which  all  the  parties  resided. 

Section  9  of  article  I  of  the  recently-adopted  constitution  of  California 
declaies  that  "Indictments  found,  or  information  laid,  for  publication  in 
newspapers,  shall  be  tried  in  the  county  where  such  newspapers  have  their 
publication  office,  or  in  the  county  where  the  party  alleged  to  be  libeled 
resided  at  the  time  of  the  alleged  publication,  unless  the  place  of  trial  shall 
be  changed  for  good  cause." 
Ax.  Dae.  YoL.  XT— 16 
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POTTEB  V.  HaIX. 

[3  PmsBtira,  wa.] 

A  Staob  Coach  is  Liabli  to  Attachxxnt,  althooj^  p«rt  ol  fbs  hanm 
are  hitched  on,  and  the  passengen  engaged,  bnt  not  seated;  aln  if  it 
has  reached  its  destined  place,  though  two  pasaengers  yet  remain  seatai 
in  the  expectation  of  being  taken  to  their  residences. 

Tbespass  against  the  Bheriff  for  attiicbin;;  two  atageooacboe 
under  the  following  circumstances:  One  of  the  coaches  was 
attached  near  the  time  of  starting  from  Boston  to  Salem»  when 
some  of  the  horses  were  fastened  to  it  and  eight  or  nine  passen- 
gers were  ready  to  go  in  the  coach.  The  other  had  arrired  from 
Salem,  and  was  attached  while  in  the  yard  into  which  it  was 
ordinarily  driven  after  the  passengers  had  been  distributed;  but 
at  the  time  of  the  attachment,  two  ladies  were  in  the  coach 
waiting  to  be  carried  to  their  residences,  and  the  horses  were 
still  hitched  to  it.  The  defendant  submitted  to  a  default,  sub- 
ject to  the  opinion  of  the  court. 

Oliver  and  Cummins,  for  the  plaintiff.  Our  law  of  attachment 
is  borrowed  from  the  English  law  of  distress;  and  according  to 
such  law,  whatever  is  in  present  use  or  occupation  is  exempt: 
Simpson  v.  Harlop,  Willea,  613;  Story  v.  Uobinson,  6  T.  B.  139; 
OorUnx  V.  FaUener,  4  Id.  565;  Haichins  v.  Cliambers,  1  Burr.  579; 
Co.  Lit.  47,  a. 

SdUonaallt  contra.  An  attachment  under  our  hiws  was  orig- 
inally like  a  distress,  but  afterwards  the  property  attached  waa 
made  security  for  the  judgment,  and  very  little  analogy  remained. 
Our  statute  of  exemption  being  in  derogation  of  the  rights  ol 
creditors  is  to  be  strictly  construed:  Com.  Dig.  Distress,  C;  2 
Inst.  132;  Buckingham  v.  Billings,  13  Mass.  85;  5  Dane's  Ab. 
86;  Badlam  v.  Tucker,  1  Pick.  389  [11  Am.  Dec.  202];  Daily  v. 
May,  5  Mass.  313;  PenJiallow  v.  Dwighl,  7  Id.  34  [5  Am.  Dec* 
21];  Campbell  v.  Johnson,  11  Id.  184. 

By  Court,  Pabser,  C.  J.  If  the  coaches  were  not  liable  to  attach- 
ment, it  must  be  because  they  were  chattels  actually  in  use,  not 
because  they  could  not  be  returned  in  the  same  plight,  which  was 
the  ground  on  which  Bond  v.  Ward,  7  Mass.  28  [5  Am.  Dec.  28], 
was  settled.  If  anything  is  capable  of  being  returned  in  the 
same  plight,  it  is  such  a  vehicle,  for  being  kept  under  cover,  it 
wUl  be  more  valuable  than  if  in  the  use  of  the  owner.  As  to  their 
being  actually  in  use,  we  should  not  be  willing  to  decide  that 
on  that  account  alone  they  were  not  attachable,  for  the  sama 
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reason  will  apply  with  eqaal  force  to  ships,  steamboats  and 
other  marine  vehicles  employed  in  the  transportation  of  goods  or 
passengers,  and  I  believe  it  has  never  yet  been  doubted  that 
under  our  laws  such  property  is  attachable.    We  think,  how* 
ever,  that  it  is  not  necessary   to  decide  the  question  thus 
broadly,  viz.,  that  a  ship  or  vessel  actually  underway  with  freight 
or  passengers,  or  a  stage-coach  actually  on  the  road  traveling, 
is  attachable.     There  is  a  difficulty  in  that  question  on  both 
sides,  but  we  feel  clear  that  neither  of  the  coaches  was  so  in  use 
when  attached  as  to  be  exempted.    One  was  preparing  to  go  out 
with  two  of  the  horses  hitched  on,  and  the  passengers  eng'aged, 
but  not  seated.    We  see  not  why,  if  the  horses  were  in  the 
barn,  harnessed  and  ready  to  be  put  to  the  coach,  or  the  passen- 
gers had  entered  their  names  on  the  stage-book  the  day  before, 
the  same  reason  for  exemption  would  not  exist.     With  respect 
to  the  other  coach,  it  had  arrived  at  its  destined  place,  and 
although  two  female  passengers  were  remaining  in  it  expecting  to 
be  carried  to  their  places  of  residence,  yet  this  was  not  necessary, 
for  they  might  have  walked  home,  or  the  driver  might,  without 
much  inconvenience,  if  he  was  bound  to  see  them  at  their  houses, 
have  provided  other  means  of  conveying  them  and  their  baggage. 
It  is  said  that  property  thus  situated  was  not  subject  by  the 
common  law  to  distress  for  rent,  and  that  the  same  law  is  to  de- 
termine what  property  is  or  is  not  attachable  under  our  statutes. 
The  principles  of  the  common  law  will  undoubtedly  apply,  be- 
cause founded  on  reason,  but  the  application  of  these  principles 
may  be  different  now  from  that  which  was  made  several  hun- 
dred years  ago,  when  the  rule  was  laid  down.    The  state  of  the 
country  then  required  larger  exemptions  than  at  present;  every- 
thing then  was  subservient  to  agriculture.     Now  commerce  and 
credit  assume  an  equal  rank,  and  things  which  were  necessary 
for  a  man's  living  at  a  former  period,  have  ceased  to  be  so. 
And  the  parliament  of  Great  Britain  has  regarded  the  change 
of  circumstances  in  that  kingdom,  by  providing  in  St.  2  W.  & 
M.9  c.  5,  that  sheaves  or  shocks  of  com,  or  corn  in  the  straw  or 
loose,  or  hay  upon  a  hovel,  stack  or  rick,  or  otherwise,  on  the 
land,  may  be  distrained  for  rent  on  a  demise,  lease  or  contract, 
and  by  St.  11,  Oeo.  II,  c.  19,  landlords  are  empowered  to  dis- 
train all  sorts  of  corn,  grass  or  other  product  growing  on  the 
estate  demised,  and  to  cut  and  gather  them  when  ripe.     These 
atatates,  it  is  true,  do  not  operate  in  this  country,  but  the  im- 
memorial usage  of  the  commonwealth  under  the  various  attach- 
ment laws  has  a  force  equally  binding,  and  several  judicial  decis- 
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ions  have  ooonrred  in  which  it  has  been  considered,  Ihat  as  the 
reasons  of  the  old  common  law  have  ceased,  so  also  has  the  law 
ceased.  Thus,  in  the  case  of  Campbell  v.  Johnson^  11  Mass. 
184,  it  was  determined  that  hay  in  a  barn  is  liable  to  be  attached 
on  mesne  process,  and  Sewall,  0.  J.,  expressly  states  as  a  ground 
of  decision,  that  the  condition  of  husbandry  with  us,  and  the 
circumstances  of  the  country,  did  not  require  the  application  of 
the  rule,  which  the  ancient  common  law  was  supposed  to  fnr- 
nish.  And  in  the  case  of  PenJiallow  v.  Dwighl,  it  was  decided, 
that  corn  standing  in  the  field,  if  ripe,  might  be  cut  down  and 
seized  in  execution. 

The  cases  put  in  Com.  Dig.,  to  illustrate  the  general  position 
that  chattels  in  actual  use  are  not  to  be  taken  in  distress,  show 
that  the  rule  was  applied  to  things  comparatively  of  small 
value,  and  such  as  could  not  be  taken,  without  great  incon- 
venience, and  in  some  of  the  cases  they  were  other  person's 
property  accidentally  upon  the  land;  a  horse  actually  in  riding, 
or  going  to  mill,  or  standing  at  the  miller's  door,  etc.  To  apply 
a  rule  which  had  protected  such  kind  of  property  to  articles  of 
luxury,  or  of  great  value,  would  be  contrary  to  the  reason  of 
the  common  law.  Stage-coaches  are  often  of  great  value,  and 
many  of  them  owned  by  the  same  person.  Ships,  steamboats, 
etc.,  come  within  the  same  reason;  creditors,  and  credit  itself, 
would  be  exceedingly  injured  if  they  were  held  free  from  attach- 
ment. 

Our  legislature  seems  to  have  considered  the  common  law  in 
this  respect  as  obsolete,  or  repealed  by  usage,  in  the  several 
statutes  they  have  enacted,  exempting  articles  of  small  value, 
but  of  great  necessity,  from  attachment. 

Plaintiff  nonsuit. 


BoDWELL  V.  Osgood. 

[8  PzcsmHO,  879.] 

LiBBL. — A  false  complaint  made  with  ezpresa  malice,  or  without  probaUt 
cause,  to  a  body  having  power  to  redress  the  wrong  oomplained  o(  may 
be  the  subject  of  an  action  of  libeL 

The  Question  or  ^alick,  in  publishing  a  libel,  is  to  be  decided  by  tiie 
jury.  The  deliberate  publication  of  a  calumny,  knowing  it  to  be  £idae, 
or  without  having  reason  to  believe  it  true,  is  oonduBivo  evidenoe  of 
malice. 

Mauoe,  Evtoencb  of. — Taking  depositions  with  the  view  to  prove  the 
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truth  of  a  libel,  and  then  abandoning  this  defense  at  the  trial,  may  prep* 
erly  be  referred  to  the  jury  on  the  question  of  malice,  bat  not  on  that  oi 
damages. 
Kxw  Trial  on  the  Grounb  of  Ezgessivk  Daicaobb,  awarded  by  a  jury 
to  plaintiff  for  a  libel,  will  not  be  granted,  unless  a  strong  case  is  mads 
out. 

Case  for  a  libel;  plea,  the  general  issae.  The  plaintiff  waa 
a  achoolmisiress  in  Methnen,  and  a  yonng  lady  of  good  edaca- 
tion  and  respectable  connections.  She  had  been  employed  as 
teacher  in  Methuen  and  other  towns  for  nine  or  ten  years.  The 
defendant  had  been  for  many  years  a  representative  from  his  town 
in  the  general  court,  was  a  magistrate  of  very  respectable  char- 
acter, and  the  most  wealthy  inhabitant  of  Methuen.  The  sup- 
posed libel  was  a  written  communication  addressed  to  the  com- 
mittee of  a  school  district  in  Methuen,  wherein  the  defendant, 
after  stating  that  he  had  learned  that  the  committee  had  em* 
ployed  the  plaintiff  to  teach  in  that  district,  remonstrates 
against  the  appointment,  accuses  the  plaintiff  of  want  of  chas- 
tity in  seyeral  instances,  and  pledges  himself  to  prove  the 
charges. 

The  defendant  did  not  endeavor  to  prove  the  truth  of  the 
chaxges,  but  rested  his  defense  on  the  entire  absence  of  malice. 
Evidence  was  introduced  on  both  sides  concerning  the  plaint- 
iff's general  character  for  chastity,  and  as  to  malice  on  the  de- 
fendant's part.  It  appeared  that  after  the  commencement  of 
this  action,  defendant  caused  a  number  of  witnesses  to  be  ex- 
amined in  a  public  manner  before  a  magistrate  in  Methuen,  in 
Older  to  prove  the  truth  of  the  charges  and  the  plaintiff's  bail 
character,  when  no  legal  cause  existed  for  taking  such  deposi- 
tions; the  defendant  merely  suggesting  that  he  was  appre- 
hensive that  the  witnesses  might  leave  the  commonweidth, 
although  there  was  no  foundation  for  such  apprehension.  De- 
fendant's counsel  urged  that  even  if  he  knew,  at  the  time  of 
making  the  charges,  that  they  were  false,  no  action  would  lie, 
because  the  complaint  was  made  to  persons  having  competent 
authority  to  redress  the  grievance  complained  of. 

PtmcAK,  J.,  before  whom  the  cause  was  tried,  charged  the 
jury,  that  as  the  defendant  did  not  contend  that  the  charges 
were  true,  the  verdict  should  be  for  the  plaintiff,  if  she  had 
proved  that  they  were  made  and  published  maliciously;  but  that 
if  the  jury  believed  the  defendant  wrote  and  published  the  sup- 
posed libel,  under  a  belief  that  the  charges  were  true,  and  with 
an  honest  intent  to  cause  the  plaintiff  to  be  removed  from  the 
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school  for  want  of  chastity^  the  yerdiot  shotild  be  for  the  de- 
fendant; tbat  if  it  was  necessary  to  proTC  that  the  libel  was 
malicious  as  well  as  false,  and  that  if  the  plaintiff  did  not  pro^e 
the  malice  beyond  a  reasonable  doubt,  such  doubt  should  oper- 
ate in  favor  of  the  defendant,  adopting  the  principle  that  it  was 
of  the  utmost  importance  that  instructors  of  youth  should  be  of 
pure  morals.  The  judge  also  stated,  that  malice  might  be  im- 
plied or  expressed,  and  upon  the  subject  of  implied  malice,  he 
referred  the  jury  to  the  evidence,  that  defendant  had  caused 
his  son  to  make  inquiries  before  the  charges  were  preferred, 
and  that  defendant  had  formerly  undertaken  to  prove  the  charges, 
but  did  not  put  their  truth  in  issue.  Verdict  for  the  plaintiff 
for  one  thousand  four  hundred  dollars. 

Webster  and  SaUonatall,  for  the  defendant,  moved  for  a  new 
trial,  contending  that  the  damages  were  excessive:  Duherlyv, 
Ounning,  4  T.  R.  657;  HewleU  v.  Cruchley,  5  Taun.  277;  Coffin 
V.  Goffin,  4  Mass.  1  [3  Am.  Deo.  189].  That  the  school  com- 
mittee had  authority  to  investigate  the  character  of  the  plaintiff, 
and,  therefore,  this  action  could  not  be  maintained:  Cutler  y^ 
Dixon,  4  Co.  14;  Lake  v.  King,  1  Saund.  131;  Astley  v.  Younge, 
2  Burr.  807;  Bexy.  Baillie,  2  Esp.  Dig.  506;  Thorn  v.  Blanchard^ 
5  Johns.  508.  That  the  facts  proved  did  not  warrant  the  infer- 
ence of  a  malicious  intent:  Jarvut  v.  Hatheioay,  3  Johns.  180  [3 
Am.  Dec. 473 J;  McMUlan  v.  Birch,  1  Binn.  178  [2  Am.  Dec.  426]; 
Weatherston  v.  Hawkins,  1  T.  li.  110;  Edmonaon  v.  Stevcriami^ 
Bull.  N.  P.  8;  Bogers  v.  Clifton,  3  Bos.  &  PuL  287, 

Cummins  and  Spaxdding,  contra. 

By  Court,  Wilde,  J.  It  cannot  be  doubted  that  an  action 
for  a  malicious  prosecution  might  have  been  maintained  upon 
the  facts  reported,  if  the  accusation  complained  of  had  been 
made  in  the  regular  and  ordinary  course  of  justice,  and  before 
a  tribunal  having  power  to  ascertain  the  truth  or  falsity  of  the 
charge,  and  to  punish  the  supposed  offender.  But  the  school 
committee  to  whom  complaint  was  made  had  no  such  power, 
and  an  action  for  a  malicious  prosecution  would  not  lie.  If, 
therefore,  this  action  cannot  be  maintained,  the  plaintiff  ia 
remediless. 

We  do  not,  however,  apprehend  that  the  law  is  so  defective 
as  to  afford  no  remedy  in  a  case  like  this;  nor,  in  our  opinion, 
has  any  good  reason  been  assigned  why  the  present  action 
should  not  be  sustained.  As  the  case  was  left  to  the  juiy,  we 
consider  the  fact  established  by  the  verdict  that  the  accosation 
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was  false  and  utterly  groundlesSy  and  that  the  defendant  knew 
it  to  be  false  at  the  time  of  publication.  It  may,  therefore,  be 
admitted  that  if  the  defendant  had  proceeded  with  honest  in- 
tentions, believing  the  accusation  to  be  true,  although  in  fact 
it  was  not,  he  would  be  entitled  to  protection;  and  that  the 
occasion  of  the  publication  would  prevent  the  legal  inference 
of  malice.  Indeed,  the  doctrine  contended  for  by  Emmet,  in 
the  case  of  Thorn  y.  Blanchardf  5  Johns.  508,  and  sanctioned 
by  a  majority  of  the  court  of  errors,  mAj  be  admitted  in  its 
fullest  extent,  without  impeaching  the  grounds  of  the  present 
action.  It  was  admitted  in  that  case  that  the  action  might  have 
been  sustained  if  there  had  been  proof  of  express  malice,  or 
want  of  probable  cause.  In  this  case  there  was  such  proof, 
and  it  was  put  to  the  jury  to  decide  whether  the  publication 
was  malicious  or  not.  And  they  were  instructed  to  find  for 
the  defendant,  if  they  should  be  of  opinion  from  the  evidence 
that  he  acted  with  honest  intentions,  and  believed  that  the 
charges  made  in  the  supposed  libel  were  true.  The  jury,  there- 
fore, must  have  been  brought  to  the  conclusion  that  he  did  not 
act  with  such  intentions,  and  that  he  did  not  believe  the  chaiges 
to  be  true;  that  he  acted  maliciously,  and  not  with  a  view  to 
correct  a  public  grievance,  for  that  he  knew  no  such  grievance 
as  the  one  alleged  in  the  libel  existed.  We  think  the  evidence 
sufficient  to  warrant  these  conclusions;  and  if  so,  then  most 
certainly  there  was  sufficient  evidence  of  malice,  and  the  de- 
fendant's principal  ground  of  defense  utterly  fails. 

The  deliberate  publication  of  a  calumny,  when  the  publisher 
knows  it  to  be  false,  or  has  reason  to  believe  it  to  be  true,  ia 
conclusive  evidence  of  malice.  It  is,  however,  unnecessary  to 
weigh  the  evidence;  it  is  sufficient  that  it  was  satisfactory  to 
the  jury,  and  proper  for  their  consideration.  And  it  is  clear 
that  in  the  class  of  cases  in  which  this  ranges  itself,  the  ques- 
tion of  malice  is  exclusively  for  the  jury.  It  was,  therefore, 
properly  left  to  the  jury  to  say  whether,  considering  all  the 
circumstances  of  the  case,  the  conduct  of  the  defendant  was 
not  malicious. 

So  also  the  instructions  to  the  jury  seem  to  us  perfectly  cor- 
rect. It  would  have  been  wrong,  no  doubt,  as  has  been  urged 
by  the  counsel  for  the  defendant,  to  consider  the  not  pleading 
in  justification  as  a  cause  for  enhancing  damages.  But  the  di- 
rection is  not  to  be  so  understood.  The  jury  were  to  decide 
whether  the  publication  was  malicious  or  not,  and  the  evidence 
of  the  defendant's  procuring  depositions,  etc.,  before  trial,  and 
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after  all  declining  any  attempt  to  prove  the  tmth  of  thecbarges, 
was  referred  to  the  jury  on  the  question  of  malice;  and  this 
was  clearly  correct. 

It  has  been  argued  that  the  jury  should  have  been  instmcted 
that  the  application  to  a  tribunal  competent  to  redress  the  sup- 
posed grieyance,  was  prima  facie  evidence  that  the  defendant 
acted  fairly,  and  that  the  burden  of  proof  was  on  the  plaintiff 
to  remove  this  presumption.  The  judge  was  not  requested  thus 
to  instruct  the  juiy.  ISLe  did,  however,  instruct  them  that  ibe 
burden  of  proof  was  on  the  plaintiff  to  satisfy  tSem  that  the 
libel  was  malicious,  and  that  if  the  plaintiff  did  not  proTe  the 
malice  beyond  any  reasonable  doubt,  that  doubt  should  be  is 
favor  of  the  defendant.  It  was  unnecessary  to  be  more  par- 
ticular, and  it  seems  impossiblo  lliat  on  this  point  the  jury  could 
have  been  misled. 

As  to  the  damages,  they  are  certainly  large,  perhaps  too 
large,  but  not  so  extravagant  as  to  justify  the  interference  of 
the  court.  We  do  not  doubt  our  power  to  grant  new  trials  on 
the  ground  of  excessive  damages,  in  cases  of  personal  torts;  and 
when  they  are  clearly  excessive,  and  greatly  disproportionate  to 
the  injury  proved,  we  are  bound  to  interpose.  But  a  strong 
case  must  be  made  out;  and  this  does  not  appear  to  us  to  be 
such  a  case,  considering  the  aggravated  nature  of  the  charge 
and  the  situation  of  the  parties.  The  plaintiff  being  an  un- 
protected female,  having  nothing  whereon  to  depend  but  an 
unblemished  reputation,  and  the  defendant  being  a  man  of 
wealth  and  influence,  we  cannot  say  that  the  damages  axe 
dearly  exorbitant 

Motion  for  new  trial  overruled. 


A  OoMMUNiCATiON  Addbxsbid  TO  A  BoDT,  OT  to  an  Individiii],  for  ths  pur- 
poM  of  procuring  some  redress  which  that  body  or  individual  is  empowered 
to  gran^  is  in  its  nature  privileged,  being  made  nnder  cirenmataaces  thai 
rebut  the  presumption  of  malice.  But  to  entitle  one  to  immunity  for  charges 
made  to  such  board  or  officer,  it  is  necessary  that  they  should  have  been  pre- 
ferred with  good  motives  and  with  probable  cause.  It  is,  moreover,  essfntial 
"that  the  tribunal,  individual  or  body,  must  be  vested  with  authority  ta 
render  judgment,  or  make  a  decision  in  the  case,  or  to  entertain  the  proceed- 
ing in  order  to  give  them  the  protection  of  privileged  communication  z**" 
Hotmer  v.  Lovelaml,  19  Barb.  111.  Questions  bearing  upon  this  often  arise 
in  the  course  of  church  discipline,  and  it  is  generally  held  that  oommonica- 
tion  of  a  church  member  to  the  governing  body,  complaining  of  the  conduct 
of  a  brother  member  or  of  the  clergy  is  privileged:  Bemington  v.  CongdoH,  13 
Am.  Dec.  431;  Bradley  v.  Heath,  12  Pick.  163;  Kleizer  v.  Spmmes,  40  Ind. 
562;  IToU  v.  Parsons,  23  Tex.  9;  0*Donaghue  v.  McOovem,  23  Wend.  26; 
Vial  V.  HoUeTy  6  Ohio  St.  243.     Petitions  to  the  governor  of  a  state:  Larkm 
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r.  I^ooneMf  19  Wia  82;  a  memorial  to  the  post-office  department,  cbaifpng 
the  plaintiff  with  frand:  Cook  v.  HiU,  3  Sandf.  341;  a  letter  from  the  in* 
habitant  of  a  school  district  to  the  school  committee  complaining  of  a  teacher: 
Hanoood  v.  Keeck,  4  Han,  389,  are  privileged.  Bnt  where  the  defendant,  on 
lefnsing  to  serve  as  one  of  a  church-festival  committee  assigned  as  a  reason 
therefor  that  one  of  the  committee  had  the  venereal  disease,  and  that  "he 
had  been  with  the  plainti£f^"  a  woman,  the  court,  in  York  v.  John»on,  116 
lAass.  482,  pronounced  the  assertion  unprivileged,  and  referred  to  Krtb9  v. 
OUver^  12  Gray,  239,  as  decisive.  This  citation  was  in  principle  the  si^e  as 
York  V.  JcknBoUf  and  the  court  there  held  words  slanderous  which  were  not 
spoken  "either  for  the  protection  of  any  interest  of  his  own,  or  in  the  dis> 
chai^  of  any  duty,  social,  moral  or  l^gal;"  and  stated  that  the  person  ntter* 
•ng  them,  "was  stoictly  a  volunteer  in  making  the  communication." 

In  regard  to  publications  of  the  above  nature,  where  the  occasion  has  been 
held  to  rebut  the  presumption  of  malice,  to  sustain  an  action  therefor  it  ia 
neoesaazy  for  the  plaintiff  to  prove  the  malice  of  the  defendant.  To  this  ob- 
ject, the  plaintiff  may  show  that  the  defendant  was  influenced  by  some  other 
motives  than  the  mere  diKharge  of  duty:  Omuby  v.  Douglas^  37  N.  Y.  477, 
citing  Howard  v.  Thomp&on,  21  Wend.  819,  320;  Somerville  v.  Hawkms,  S 
Eng.  liu  and  Eq.  fi06,  607;  Taylor  v.  Hawkins,  5  Id.  253,  256,  257;  HarrU 
T.  Tftofi^wofi,  24  Id.  370,  380,  381.  And  that  the  communication  was  made 
wxtbont  probable  cause  therefor;  or  in  the  absenoe  of  a  belief  in  the  truth 
of  the  matters  allegsd,  are  cironmstances  from  which  the  inf erenoe  of  malloe 
may  be  drawn:  Townshend  on  Slander  and  libel,  aeop  237;  Harwood  ▼• 
Keeeh,  4  Hun.  389. 


FANinNG  V.  Ghadwioe. 

(8  Fracsaom,  490.] 

Aamnamx  bt  oin  Pabtvxb  ob  Go-tenaut 

when  the  joint  interest  has  terminated,  or  the  partnership  has  been  dis> 
solved,  all  accounts  being  settled  and  discharged,  and  a  balance  re* 
TTm'"^^g  due.  No  express  promise  to  pay  such  balance  is  essentiaL 
Tbeee  principles  were  applied  between  part  owners  of  a  vessel  which  had 
been  eogsged  in  a  whaling  voyage. 

AasuimiT  on  an  account  annexed  and  for  money  had  and  re- 
ceived. The  plaintiff  and  defendant  were  part  owners  in  a 
certain  Teasel  of  which  the  latter  was  master.  While  on  a 
whaling  voyage,  compensation  was  received  bj  the  defendant 
from  a  Spanish  privateer  for  landing  prisoners  on  the  coast  of 
Africa,  and  also  from  a  French  ship  which  had  been  wrecked, 
for  assistance  rendered.  On  defendant's  return  he  accounted 
with  plaintiff  according  to  the  usage  in  cases  of  whaling  voyages. 
The  latter  at  that  time  did  not  know  of  the  two  items  of  com- 
pensation mentioned,  for  which  defendant  did  not  account. 
After  the  settlement,  the  plaintiff  demanded  her  proportion  of 
such  compensation,  but  the  defendant  refused  to  pay  anything. 
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aaying  that  those  items  were  on  his  own  acooant.  A  verdict 
was  taken  for  the  plaintiff  subject  to  the  court's  opinioa, 
whether  in  this  form  the  action  could  be  supported. 

L.  Shaw,  W.  Phillips,  and  SewaU,  for  the  defendants,  con- 
tended that  assumpsit  would  not  lie  between  partners  or  ten* 
ants  iu  common:  1  Chit.  PL  25;  Smiih  v.  Barrow,  2  T.  B.  476; 
Harvey  v  Cricked,  5  Mau.  &  Sel.  339;  Robson  v.  Curtis,  1  Stark. 
78;  Murray  ▼.  Bogert,  14  Johns.  322  [7  Am.  Dec.  466];  and 
endeavored  to  distinguish  this  case  from  Brigham  t.  Eveleih,  9 
Mass.  538;  Jones  v.  Harraden,  Id.  540;  WUby  y.  Fhinney^  15  Id. 
116;  and  Bond  v.  Hays,  12  Id.  34. 

Thatcher  and  Warner,  contra,  relied  upon  the  cases  cited  from 
the  reports  of  this  state. 

By  Court,  Wilde,  J.  Without  determining  whether,  upon 
the  facts  reported,  the  parties  are  to  be  considered  as  standing 
in  the  relation  of  copartners  or  not,  we  are  of  opinion  that  this 
action  may  be  well  maintained.  It  is  true  generally  that  a 
partner  or  tenant  in  common  cannot  sue  his  co-tenant  or  co- 
partner in  an  action  in  form  ex  contractu,  for  a  share  of  the 
common  property,  or  profits  received.  But  if  the  joint  interest 
is  determined,  or  the  partnership  is  dissolved,  all  accounts  and 
liabilities  being  settled  and  discharged,  and  a  balance  remains 
due  from  oue  co-tenant  or  copartner  to  another,  it  may  be  re- 
covered in  an  action  of  assumpsit.  It  is  said  that  an  express 
promise  is  necessary,  and  such  seems  to  be  the  English  doc- 
trine. But  a  contrary  doctrine  has  been  repeatedly  laid  down 
by  this  court:  Jones  v.  Harraden,  Brigham  v.  Eveleih,  Bond  v. 
Hays,  and  WUby  v.  Phinney,  cited  in  the  argument. 

The  doctrine  laid  down  in  these  cases  appears  to  us  most 
reasonable,  and  we  consider  it  now  as  well  established.  It  was 
admitted  by  the  counsel  for  the  defendant  in  the  case  of  WiJby 
V.  Phinney,  and  was  expressly  laid  down  by  the  court  as  a 
settled  principle. 

It  is  true  that  case  was  decided  on  its  peculiar  circumstances, 
but  the  principle  in  question  was  involved  in  the  decision. 
Phinney  was  administrator  of  a  deceased  partner  of  Wilby, 
whose  estate  was  insolvent,  and  the  court  held  that  the  plaint- 
iff's demand  was  in  nature  of  a  final  balance,  although  the  ac- 
counts of  the  partnership  were  not  closed.  For  it  was  final  as 
to  the  plaintiff,  he  having  no  further  remedy,  in  any  eventj 
against  the  estate  of  the  deceased  partner.  On  this  ground  it 
was  held  that  he  was  entitled  to  recover  as  for  a  final  balance. 
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This  case,  therefore,  as  well  as  other  cases  cited,  is  directly  in 
point,  and  we  see  no  reason  for  oYerroling  these  deoiBions,  not- 
withstanding relief  may  now  be  had  in  equity.  Besides,  this 
Action  was  commenced  before  the  statute  for  the  purpose  was 
enacted;  but  had  it  been  otherwise,  we  should  still  feel  bonnd 
to  adhere  to  former  decisions.  When  a  plain,  convenient  and 
adequate  remedy  may  be  had  at  law,  a  party  ought  not  to  be 
turned  over  to  a  suit  in  equity.  It  has  been  argued  that  the 
only  remedy  at  law,  if  any,  is  by  action  of  account;  but  this  ac- 
tion is  almost  obsolete  even  in  England,  and  there  seems  to  be 
no  necessity  for  reviving  it  here.  Justice  may  be  administered 
in  a  form  more  simple  and  less  expensive,  by  an  action  of  as- 
sumpsit, especially  since  the  court  is  authorized  to  appoint  audi- 
tors. Assumpsit  now  has  all  the  advantages,  without  the  dis- 
advantages, peculiar  to  an  action  of  account. 

For  these  reasons,  we  are  of  opinion  the  plaintiff  is  entitled 
to  recover,  the  voyage  having  been  completely  settled  by  the 
parties,  except  as  to  the  items  sued  for  in  this  action. 

Judgment  according  to  the  verdict. 


Babgoce  V.  Thompson. 

[3  PlOKZBlzro,  446.\ 

A  BiiJf  OF  PABTtcuiiABS  Bboold  give  as  much  information  as  a  special  declara- 
tion. 

A  Bni*  OF  Pasticolabs  is  amendable,  like  a  deolaratioo. 

MoKST  Loarr  at  Qamino,  whether  by  fair  play  or  foul,  can  not  be  recovered 
by  the  loser,  nor  by  his  executor  or  administrator,  nnless  a  remedy  is 
given  by  statute. 

AssuMPsrr  for  money  had  and  received.  The  following  bill  of 
particulars  was  filed: 

"  The  plaintiff,  as  administrator  of  Warner  Olaflen,  claims  to 
recover  of  Thompson  the  following  sums  of  money  and  credits 
received  and  had  of  said  Warner  Glaflen,  in  December,  a.  d. 
1820,  to  wit: 

One  $1000  bank  bill  not  recollected $1000 

Two  $500  bills  of  Union  Bank 1000 

Two  checks  upon  Boston  Banks  amounting  to 250 

Bank  bills  current  in  the  commonwealth  amounting  to. .       500 

"  The  above  is  all  the  specification,  and  as  particular  as  can 

be  given  by  me. 

•*  A.  Moore,  attorney  for  Babcock," 
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The  plaintiff  offered  evidence  of  money  fra?idulentlj  woo  ai 
cards,  but  the  evidence  was  rejected,  and  a  nonsuit  entered. 

«9.  D.  Parker  moved  to  set  the  nonsuit  aside. 

Band  and  Fletcher,  contra. 

By  Oourt,  Pabkbb,  0.  J.  The  ground  of  this  action  was 
money  lost  at  gaming,  and  by  foul  play.  It  was  objected  at  the 
trial,  that  the  plaintiff's  particular  could  not  have  the  defend- 
ant to  think  this  to  be  the  ground,  and  the  judge  supposed  the 
plaintiff  was  going  to  amend.  That,  however,  was  not  done^ 
and  the  question  now  is,  whether  the  particular  was  sufficient, 
and  whether  the  nonsuit  was  rightly  ordered. 

We  consider  the  objection  to  be  well  founded.  A  particular 
should  give  as  much  information  as  a  special  declaration,  though 
without  the  form.  Telling  the  defendant  that  the  action  was 
for  bank  bills,  gave  no  information  that  would  aid  him  in  making 
his  defense.  This  mode  of  proceeding  is  of  recent  origin  here, 
and  it  seems  to  be  so  in  England.  It  was  found  to  be  neceasary, 
in  consequence  of  the  remedy  by  action  for  money  had  and  re- 
ceived being  made  so  common.  There  is  no  reason  why  the 
same  rules  should  not  be  applied  to  it  here  as  in  England;  and 
if  it  is  insufficient,  it  must  be  attended  with  the  same  conse- 
quences. Undoubtedly  it  should  be  amendable  like  a  declara- 
tion. 

The  question  then  is,  whether  the  nonsuit  was  proper.  A 
nonsuit  should  not  be  ordered  without  giving  the  party  an 
opportunity  to  rectify  a  mistake.  An  insufficient  declaratioii 
will  be  a  ground  for  nonsuit,  unless  the  plaintiff  moves  to  amend 
and  obtains  leave.  So  in  regard  to  a  bill  of  particulars.  In  the 
present  case  as  there  was  a  mistake,  the  plaintiff  thinking  his 
particular  sufficient,  we  might  yet  allow  him  to  amend  on  more 
strict  terms,  if  it  would  be  of  any  avaiL 

But  the  court  are  of  opinion  that  the  action  cannot  be  main- 
tained. We  have  no  doubt,  that  according  to  the  general  policy 
and  laws  of  this  commonwealth,  all  gaming  is  unlawful;  and 
the  plaintiff  cannot  maintain  his  action,  where,  he  is  obliged  to 
show  his  illegal  act  as  the  foundation  for  a  recovery.  This  was 
pretty  fully  considered  and  settled  in  Worcester  v.  Eaton,  and 
we  see  no  reason  now  to  change  the  opinion  there  expressed. 
Where  a  party  acts  illegally,  he  is  to  suffer  the  loss  of  his  money 
as  the  consequence,  if  the  money  is  sought  to  be  recovered,  ex- 
cept  where  he  may  have  a  remedy  under  the  particular  provis- 
ions of  some  statute.     Here  is  a  case  of  gaming  accompanied 


I 
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with  cheating.  Clearly  if  the  gaming  had  been  fair,  the  law 
would  give  no  remedy.  The  only  question  then  is,  whether  the 
fraud  will  alter  the  case.  We  think  it  will  not.  If  a  man  thus 
▼oluntarily  puts  himself  in  a  condition  to  be  cheated,  through 
his  illegal  act  he  cheats  the  government,  and  the  other  person 
cheats  him,  and  they  must  be  left  to  settle  the  affair  between 
themselves. 

It  was  intimated  that  an  executor  might  recover,'  though  the 
testator  himself  could  not;  but  we  see  no  authority  for  the  dis- 
tinction; and  it  would  be  an  encouragement  to  gaming,  if  a 
man  might  kill  himself,  and  thereby  give  his  executor  a  remedy. 
That  the  assignees  of  a  bankrupt  may  recover  money  lost  at 
play,  results  from  the  statutes  of  bankruptcy;  and  the  case  of 
Brandon  v.  Pate,  where  that  point  was  decided,  it  is  said  tbat 
an  executor  could  not  bring  the  action.  On  general  principles, 
and  by  the  policy  of  the  law,  the  representative  is  not  to  recover 
back  the  penalty  which  the  loser  may  be  said  to  have  paid  fox 
{his  transgression. 

Motion  overruled. 
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OmOHESIEB   V.  GAin>B. 

fS  OOWEV,  89.] 

Av  Qedib  or  Goubt  on  a  motion  or  sommaiy  applicatioii  is  not  teehnioally 
re»  jwdkata,  but  the  nine  matter  will  not  be  twice  heard  without  good 
cause  shown. 

Nuvo  Pbo  Tung  Filino. — Where  there  were  judgment  and  execution  against 
a  party,  but  by  accident  the  record  was  not  filed,  it  was,  on  motian, 
allowed  to  be  filed  nttnc  pro  iunc^  so  that  the  execntion  should  retain  its 
priority  over  another  writ  sabseqnently  issued  and  levied. 

Application  by  Buss,  assignee  of  certain  judgments,  against 
the  defendants,  Cande  and  Lasber,  to  have  the  execution  of 
Chichester  and  Van  Wyck,  plaintiffs  in  this  action,  against  said 
defendants,  set  aside,  and  the  money  paid  thereon  applied  to 
the  payment  of  the  said  Buss's  judgments,  on  the  ground  that 
no  record  had  been  filed  of  the  judgment  upon  which  the 
plaintiffs'  execution  was  issued.  It  appeared  that  a  number 
of  executions  had  been  issued  against  the  said  defendahts, 
that  their  property  had  been  sold  and  the  money  brought  into 
court,  and  that  on  an  application  to  this  court  at  May  term» 
1822,  it  was  directed  that  plaintiffs'  execution  should  be  first 
satisfied,  then  the  judgments  owned  by  Buss,  and  the  residue  of 
the  money  applied  to  the  other  executions.  Under  this  order 
the  amount  of  the  plaintiffs'  execution  was  paid  over  to  them, 
and  the  remainder  was  applied  on  Buss's  judgments.  At  thai 
time  Buss  sought  to  obtain  a  preference  over  the  plaintiffs  on 
account  of  certain  irregularities  in  their  execution,  etc.,  bat  i 

was  unsuccessful,  the  plaintiffs  being  allowed  to  cure  the  defeota 
by  amendment.     Subsequently  Buss  discovered  that  no  record 
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of  the  plaintiffs*  judgment  had  ever  been  filed,  ^rhen  he  made  the 
present  application.  The  plaintiff)'  attorney  swore  that  he 
sent  the  record,  dolj  signed,  together  with  a  warrant  of  attor- 
ney to  confess  judgment,  by  mail,  duly  directed  to  the  clerk  of 
this  conrt,  before  the  execution  was  issued,  and  supposed  they 
had  been  filed,  until  they  were  returned,  from  the  dead  letter 
office,  in  January,  1823,  which  fact  was  concealed  until  the 
present  motion.  The  plaintiffs  submitted  a  counter  motion  for 
leave  to  file  the  warrant  and  record  nunc  pro  tunc. 

8.  L.  Edwards  and  H,  Bleecker,  for  the  application,  contended 
that  the  money  was  paid  to  the  plaintiffs,  on  the  ground  that 
they  were  judgment-creditors;  which  ground  failed,  because  no 
record  had  ever  been  filed,  and  that  the  court  should  not  go  so 
far  as  to  give  them  a  judgment  nunc  pro  tunc,  when  not  a  single 
paper  had  ever  reached  the  proper  office,  and  that  therefore  the 
execution  should  be  set  aside  and  the  money  paid  over  to  Buss^ 
and  they  cited  Barrie  v.  Dana,  20  Johns.  307;  Yin.  Abr.,  Judg- 
ment, A.  1,  K.  a.;  2  Salk.  687,  588. 

A.  Spencer,  contra,  contended  that  although  the  plaintiffs^ 
judgment  was  not  docketed,  yet  the  record  was  signed  upon  a 
regular  bond  and  warrant  of  attorney,  and  that  it  was  the  sign- 
ing and  not  the  filing  that  gave  the  record  validity.  He  con- 
tended also  that  although  the  court  had  full  power  to  vacate 
the  proceedings,  yet  it  would  not  be  a  proper  exercise  of  dis- 
cretion to  do  so,  and  that  there  was  little  doubt  of  the  court's 
power  to  amend,  referring  to  Jackson  v.  Hammond,  1  Cai.  496; 
Seaman  v.  Drake,  Id.  9;  People  v.  Burdock,  3  Id.  104;  White  v. 
Lovejoy,  3  Jonns.  448;  Close  v.  OUlespy,  Id.  526;  and  Hart  v. 
BeynMs,  not  reported,  where  in  all  the  proceedings  from  the 
cognovit  to  the  docket  there  was  a  misnomer  of  the  defendant^ 
and  judgment  was  amended  throughout  as  against  a  subsequent 
judgment-creditor  with  notice,  although  there  was  in  effect  no 
judgment  against  the  defendant. 

By  Court,  Woodwobth,  J.  [after  commenting  on  the  facts 
and  deciding  some  minor  questions] :  We  have  considered  this 
case  as  deliberately  and  fully  as  we  think  its  importance  and 
novelty  require,  and  we  are  satisfied  that  the  respective  applica- 
tions of  these  parties  are  addressed  to  the  sound  discretion  of 
the  court.  We  do  not  forget  that  we  are  bound  by  decisions, 
as  far  as  they  can  be  made  to  apply  to  such  a  case;  but  we  do 
not  find  ourselves  tied  down  by  these  to  any  particular  course 
of  proceeding.     The  whole  tenor  and  scope  of  the  cases  ap- 
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pear  to  call  for  a  Terr  extensive  exercise  of  discretion  in  the 
amendment  of  proceedings  conducted  in  good  faith,  by  filling 
the^chasms  which  may  have  intervened  through  accident  or 
mistake,  especially  in  a  case  where  the  person  whose  rights  are 
to  be  affected  has  had  full  information  that  the  proceedings  are 
perfect,  and  has  gone  on  under  the  idea  that  they  were  so.  We 
feel  less  delicacy  in  going  for  this  purpose  to  the  utmost  limit 
of  our  power,  when  it  is  plain  that  no  one  can  suffer  from  its 
exercise.  The  amendment  of  proceedings  must,  in  a  ^[reat 
measure,  rest  upon  this  consideration. 

Here  is  not  a  struggle  in  relation  to  the  avails  of  a  freehold 
estate,  the  disposition  of  which  might  be  controlled  by  the  pri- 
ority of  the  judgments,  which  are  in  themselves  liens  upon  that 
kind  of  property;  but  it  relates  to  the  personalty,  which  is 
bound  by  an  execution  alone.  A  knowledge  that  there  was  or 
was  not  a  judgment  in  existence,  could  in  no  way  be  material 
to  Buss,  or  the  creditor  who  assigned  to  him,  for  the  reason 
that  a  judgment,  per  se,  could  not  affect  their  rights.  The  im- 
portant facts  in  relation  to  this  case  were  perfectly  understood 
by  all  the  parties  in  interest,  as  early  as  May  term,  1822,  when 
the  subject  was  before  this  court  upon  a  disclosure  of  those 
facts.  The  money  now  in  question  was  awarded  to  Chichester 
and  Ynn  Wyck,  and  the  rights  of  the  parties  fully  settled. 
Now,  here  is  nothing  in  fieri.  The  various  executions  were 
levied;  a  sale  made  under  the  direction  of  the  court;  the  avails 
paid  into  court  to  abide  our  order,  which  awarded  the  money 
to  Chichester  and  Van  Wyck,  and  that  money  has  been  actually 
paid.  The  order  of  the  court  has  been  executed.  It  is,  at 
least,  doubtful,  on  this  ground  alone,  whether  we  have  power 
to  disturb  the  dispositions  which  have  been  made,  whether  this 
money  has  not  passed  beyond  the  bounds  of  our  summary  juris- 
diction.  It  is  true  that  a  matter  once  passed  upon  in  this  way 
is  not  deemed  technically  resjudieaia.  It  may  be  opened.  We 
will  hear  it  again,  upon  good  cause  being  shown;  but  where  the 
order  made  has  been  carried  into  full  execution,  and  the  party 
has  gone  off  with  the  avails  in  his  pocket,  it  is  deserving  of 
great  consideration,  at  least,  whether  we  can  bring  him  back 
into  court  upon  motion,  and  dictate  the  course  he  shall  take, 
whatever  additional  light  may  be  thrown  around  the  subject; 
and  this,  in  a  special  manner,  where  all  has  gone  forward  in 
good  faith.  Take  the  case  of  a  motion  to  enter  satisfaction 
upon  the  judgment-roll,  on  the  ground  that  the  money  has  been 
paid:  the  defendant  swears  to  the  payment,  which  the  plaintiff 
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as  solemnly  denies;  the  case  being  balanced,  the  motion  is  de- 
nied.  At  another  term,  the  defendant  renews  his  application, 
apon  the  ground  that  he  has  since  discovered  a  release,  or  re- 
ceipt of  the  plaintiff,  acknowledging  that  he  had  received  the 
money.  We  might  hear  the  application,  and  grant  the  necee- 
sarj  relief,  provided  the  judgment  yet  remained  in  fieri;  but, 
rappose,  in  the  meantime,  that  the  money  had  been  paid  to, 
and  pocketed  by,  the  plaintiff,  I  should  doubt  the  power  of  the 
court  to  afford  redress  in  this  manner.  The  suit  is  at  an  end, 
and  the  whole  becomes  a  matter  in  pais.  So  of  a  motion  for  a 
new  trial,  on  the  ground  that  undiscovered  evidence  was  be- 
hind, which  is  refused,  and  the  judgment  perfected,  and  exe- 
cution had;  a  second  application  would  hardly  be  received 
under  such  circumstances,  however  strong  the  appeal.  There 
is  a  point  at  which  these  summary  applications  should  cease, 
like  eveiy  other  litigation,  for  the  sake  of  certainty  and  social 
quiet. 

But  there  is  a  precedent  which  is  very  direct  to  bear  us  out  in 
amending'  this  proceeding  on  the  part  of  Chichester  and  Yan 
Wyck,  even  were  the  money  now  in  the  hands  of  the  clerk.  I 
allude  to  the  case  of  Close  v.  OUlespy,  3  Johns.  526.  A  judg- 
ment had  been  signed  and  docketed  upon  a  warrant  of  attorney, 
but  through  mistake,  the  name  of  the  defendant's  attorney  was 
neither  subscribed  to  the  cognovU  nor  inserted  in  the  roll. 
Hancius,  having  obtained  a  subsequent  judgment  against  the 
defendant,  a  motion  was  made  by  the  plaintiff  to  amend  the 
proceedings  mmc  pro  tunc.  Now  the  record  was  invalid.  Both 
parties  considered  it  so,  and  the  application  was  opposed  be- 
cause the  rights  of  Mancius  were  to  be  affected  by  the  amend- 
ment. Executions  on  both  judgments  had  been  delivered  to 
the  sheriff,  the  execution  of  Close  being  first  delivered,  and  both 
he  and  Mancius  claimed  a  preference;  yet  Close  was  allowed  to 
amend  though  both  executions  were  levied  on  the  same  prop- 
erty. The  judge  who  gave  the  opinion  of  the  court,  declares 
broadly  (and  in  this  he  is  sustained  by  all  the  authorities):  **  I 
can  not  perceive  that  our  right  to  amend,  in  case  of  the  mistake 
of  one  of  our  officers,  is  to  be  controlled  by  the  effect  which  is 
to  be  produced  in  another  case.  All  amendments  affect,  more 
or  less,  third  persons.''  That  case  is  much  in  point,  and,  in- 
deed, appears  to  me  precisely  parallel  in  principle  with  the  one 
before  us,  the  application  for  an  amendment  in  which  comes 
strongly  commended  to  us  by  the  principles  of  justice.  Chi- 
chester and  Yan  Wyck  had  a  judgment  and  execution,  perfect 
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in  eveiy  particular  as  it  respects  personal  property,  except  in 
the  mere  formality  of  filing  in  the  clerk's  ofBce.  Instead  of 
being  answered  by  a  constructive  docket  notice,  which  was 
deemed  sufficient  for  the  junior  creditor  in  Close  v.  GUlespy, 
Buss  had  actual  notice  in  the  most  explicit  manner  by  an  ex^ 
cution  and  levy.  We  leave  him  in  possession  of  all  the  rights 
upon  which  he  could  ever  calculate,  in  legal  propriety,  without 
granting  his  motion.  This  must  be  denied,  and  Chichester  and 
Van  Wyck  must  take  the  effect  of  their  motion  to  amend. 

Sutherland,  J.  It  is,  perhaps,  proper  to  add,  that  in  form* 
ing  the  opinion  which  has  been  delivered  we  must  not  be  under- 
stood as  questioning  the  case  of  Barrie  v.  Dana^  or  as  doubting 
that  in  all  cases  the  roll  should  be  filed  before  execution  can 
issue.  We  have  been  governed  much  by  the  peculiar  circum* 
stances  attending  this  particular  case.  The  subsequent  creditor 
knew  of  the  judgment,  and  relied  solely  on  technical  ground  io 
defeat  it.     We  hear  no  complaints  from  the  party  defendant. 

Bule  accordingly. 

AnNDMZNT  OF  RE00RD8. — ^Tho  aathority  of  this  case  has  been  repeatedly 
recognized  in  New  York  with  respect  to  the  power  of  courts  to  amend  enoi» 
and  supply  omissions  in  their  records,  and  to  order  entries  and  filings  to  be 
made  nunc  pro  tunc:  Butler  y.  Lewia^  10  Wend.  544;  People  v.  Stq>eHorOamfi, 
18  Id.  677;  Hunt  v.  Orant,  19  Id.  92;  Bank  of  Bocheater  v.  Enurton,  10 
Paige,  361;  Bra^ord  v.  Bead,  2  Sandf.  Ch.  165;  Both  y.  Schloi$,  6  BarK  313; 
WriglU  V.  Alden,  3  How.  Pr.  215;  Neele  v.  BerryhiU,  4  Id.  18;  Park  ▼. 
Churck,  5  Id.  383;  Oeller  v.  Hoyt,  7  Id.  287;  Bowman  v.  De  Pepeter^  2  Daly» 
205;  BhsBom  v.  Barry ^  1  Lans.  192;  BurkU  ▼.  Luce,  1  K.  T.  172;  King  v. 
ffarrU,  34  Id.  333;  Cook  v.  Whipple^  55  Id.  166;  Produce  Bank  v.  Moriom,  67 
Id.  202.  Concerning  judgment  entries  nunc  pro  tunc,  see  Fugua  ▼.  Carrid^ 
12  Am.  Deo.  46.  As  to  amendment  of  judgments,  decrees  and  verdieti^  aae 
BramdeU  v.  Pickett^  12  Am.  Dec.  350,  and  note;  and  Bew  t.  Barker^  14  Id. 
515,  and  note;  and  as  to  amendment  of  retnxns,  see  MaUme  ▼.  Sttmud^  IS  Id. 
172|  and  note. 
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[8  Oowxif.  76.] 

A  SHXBin's  Deed  Relates  Back  to  the  day  of  the  sale^  and  may  flM 

fore  be  given  in  evidence,  in  an  action  of  ejectment,  under  the 

issue,  though  executed  after  issue  joined. 
Matters  ot  Defense,  arising  after  issue  joined,  must  be  pleaded  jnrit  dor* 

rein  continuance;  but  a  deed  which,  by  relation,  takes  effeot  prior  t» 

issue  joined,  need  not  be  so  pleaded. 

EjsoTMEirr.     Flea,  the  general  issue.     The  plamtiff  claimed 
under  a  devise  from  one  McMichael.     The  defendant  claimed 


Aag.  1824.]  Jackson  v.  Ramsay.  243 

as  purchaser  of  the  premises  at  a  sale  on  two  executions  against 
the  said  McMichael.  The  sale  appeared  to  have  been  made 
October  2, 1818,  long  prior  to  the  commencement  of  this  action, 
but  the  sheriff's  deeds  bore  date  August  12,  1823,  after  the 
action  was  commenced  and  issue  joined  therein,  and  the  plaintiff 
objected  to  the  introduction  of  the  said  deeds  in  evidence  with* 
out  a  plea  of  puis  darrein  continuance^  etc.,  and  they  were 
accordingly  rejected.    Motion  for  a  new  trial. 

E.  Fates^  for  the  motion,  claimed:  1.  That  a  plea  of  puis 
darreisi  continuance  was  inapplicable  to  an  action  of  ejectment; 
2.  That  the  deeds  took  effect  by  relation  from  the  day  of  sale, 
though  executed  afterwards:  Jackson  y.  Dickenson^  15  Johns. 
309;  Jackson  t.  Bidl,  1  Johns.  Cas.  81;  Jackson  y.  Eojfmond,  Id. 
85,  n.  (a);  Johnson  t.  Stagg,  2  Johns.  510;  3.  That  it  was  not 
maintenance  to  perfect  title  pendente  lite:  Jackson  y.  Ketchum^ 
8  Johns.  479. 

A.  G,  Paige ^  contra,  contended:  1.  That  these  deeds  being 
matter  of  defense  which  arose  after  issue  joined  should  have 
been  pleaded  puis  darrein  continuance:  Bull.  N.  P.  309;  1  Selw. 
N.  P.  147;  1  Chit.  PI.  635,  532;  2  Id.  677,  n.;  Tidd,  773;  5 
Bac.  Abr.  477  (6th  ed.);  3  Bl.  Com.  317;  Jackson  v.  McConnell, 
11  Johns.  424;  13  Johns.  157;  3  Cai.  173;  2  Dunl.  622;  Jackson 
T.  Bich,  7  Johns.  194;  Jackson  v.  Demoni,  9  Id.  55  [6  Am.  Dec. 
259];  Jackson  v.  Bell,  19  Id.  168;  2.  That  the  defendant's  title, 
it  any  he  had,  was  acquired  by  the  deeds,  and  not  by  the  sale: 
Jackson  y.  CaUin,  2  Johns.  248  [3  Am.  Dec.  415];  S.  C,  8  Id. 
520;  Simonds  y.  CaUin,  2  Cai.  61;  3.  That  the  doctrine  of  rela- 
tion was  applied  only  under  special  circumstances  and  in  case  of 
absolute  necessity  to  promote  justice,  and  neyer  to  the  preju- 
dice of  third  persons,  citing  the  cases  referred  to  by  the  de- 
fendant's counsel,  and  also:  Doe  y.  Telling,  2  East,  256;  12 
Johns.  140;  4  Id.  234;  3  Cai.  263;  JacoVs  Law  Diet.,  Relation; 
4.  That  the  deeds  were  yoid  within  the  statute  of  champerty 
and  maintenance:  1  B.  L.  172;  1  Hawk.  P.  C.  c.  84,  sec.  9; 
Jackson  y.  Ketchum,  8  Johns.  479;  Jackson  y.  Demont,  9  Id.  55 
[6  Am.  Deo.  259];  5.  That  the  deeds  were  not  executed  within 
a  reasonable  time:  CaUin  y.  Jackson,  8  Johns.  552,  per  Lansing, 
chancellor. 

By  Court,  Sitthebland,  J.  The  principal  question  in  the  case 
is,  whether  a  sheriff's  deed,  executed  after  issue  joined  in  the 
cause,  the  sale  haying  been  made  before  the  commencement  of 
the  suit,  can  be  giyen  in  eyidence  by  the  defendant  under  the 
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general  issae,  or  should  be  pleaded  puts  darrein  catUinuance, 
^e  declaration  was  retomable  May  term,  1823.     The  consent 
^Irule  bore  date  the  twenty-eighth  of  May,  and  issue  was  joined 
*'the  fourth  of  June,  in  the  same  year.     The  sheriff's  sale  of  the 
;  J>remises  in  question  was  made  on  the  second  of  October,  1818, 
but  the  deeds  which  were  offered  in  evidence,  and  which  were 
made  in  pursuance  of  that  sale,  were  dated  the  twelfth  of  Au- 
gust, 1823.     That  the  general  rule  requiring  matter  of  defense 
*  which  has  arisen  after  issue  joined,  to  be  pleaded  puis  darrein 
'-  ooniinuance,  is  applicable  to  this  as  well  as  other  actions,  is 
\abuDdantly  settled  in  this  court:   Jackson  ex  dem.  Golden  t. 
Bivh,  7  Johns.  194;   Jackson  y.  Dernonl,  9  Id.  60  [6  Am.  Dee. 
259];  per  Kent,  0.  J.;  Jackson  t.  McConneU,  11  Johns.  424; 
Jackson  v.  Bell,  19  Id.  168. 

But  it  is  contended  on  the  part  of  the  defendant  that  the 
deeds  relate  back  to  the  day  of  sale  by  the  sheriff;  and  in  judg- 
meut  of  law  are  considered  as  having  been  then  given.  Tbe 
lessors  of  the  plaintiff  derive  their  title  under  the  will  of 
Alexander  McMicbael;  and  the  sheriff's  sale  was  under  judg- 
ments obtained  against  McMichael  in  his  life-time.  When  the 
defendant  entered  into  possession  does  not  appear;  but  it  is  to 
be  presumed  that  he  entered  under  the  title  acquired  by  him  at 
tbe  sheriff's  sale.  The  lessors  of  the  plaintiff  stand  in  the  same 
relation  to  the  defendant  that  Alexander  McMichael  would,  had 
he  been  living,  and  made  a  lessor.  This,  therefore,  is  a  case 
to  which  the  doctrine  of  relation  is  peculiarly  applicable,  thei^ 
being  no  strangers  or  third  persons  whose  interest  can  be 
affected  by  it.  That  doctrine  is  this:  Where  there  are  divers 
acts  concurrent  to  make  a  conveyance,  estate,  or  other  thing, 
the  original  act  shall  be  prefen*ed;  and  to  this  the  other  act 
shall  have  relation:  Yin.  Ab.,  tit.  Relation,  290;  Harper  v.  Ths 
Bailiffs  of  Derby.  This  principle  has  been  repeatedly  recog- 
nized. In  Jackson  ex  dem.  Loan  Officers  of  Rensselaer  v.  BuU, 
1  Johns.  Gas.  81,  it  was  held,  ''that  a  deed  executed  in  pur- 
suance of  a  previous  contract  for  the  same  premises,  is  good  by 
relation  from  the  time  of  making  the  contract,  so  as  to  render 
valid  every  intermediate  sale  or  disposition  of  the  land  by  the 
grantees:"  Jackson  v.  Raymond,  1  Johns.  Gas.  85,  note;  Case  v. 
De  Qoes,  3  Cai.  262,  per  Thompson,  J, ;  Jackson  v.  Bard,  4 
Johns.  234  14  Am.  Dec.  267].  In  Eea^  v.  Ross,  12  Johns:  140, 
a  patent  for  land,  dated  the  fourth  of  December,  but  which  did 
not  pass  the  great  seal  until  the  twenty-eighth,  was  held  to  re- 
late back,  as  between  the  parties,  so  as  to  vest  the  title  in  the 
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patentee  from  the  date.  Jackson  ex  dem.  Noah  ▼.  Dickenson  d 
T?iompson,  15  Johns.  309  [8  Am.  Dec.  236],  was  the  case  of  a 
BherifiTs  sale  made  on  the  first  of  March,  and  the  deed  not  de- 
livered until  the  ninth.  On  the  tenth  of  the  same  month,  a 
mortgagee  of  the  same  land  filed  a  bill  of  foreclosure,  without 
making  the  purchaser  at  the  sheriff's  sale  a  party.  It  was  held 
that  the  deed  related  back  to  the  time  of  the  sale;  that  the  pur- 
chaser's title  was  acquired  previous  to  the  filing  of  the  bill,  and 
he  was  not  precluded  from  contesting  the  validity  of  the  mort- 
gage in  an  action  of  ejectment.  The  court  say:  ''  The  subse- 
quent delivery  of  the  deed,  being  mere  matter  of  form,  must 
have  relation  back  to  the  time  of  purchase  at  the  sheriff's  sale:** 
Joh7i8on  V.  Stagg,  2  Johns.  250,  per  Kent,  C.  J.,  S.  P. 

But  the  lapse  of  time  between  the  sale  and  the  giving  of  the 
deeds  is  objected  to  their  validity,  or,  at  all  events,  to  their  re- 
lation back  to  the  time  of  sale;  and  the  observations  of  Chancellor 
Lansing  in  CcUUn  v.  Jackson,  in  error,  8  Johns.  552,  553,  are 
supposed  to  countenance  the  objection.  But  in  that  case,  the 
purchaser  at  the  sheriff's  sale  had  never  paid  his  bid,  and  the 
deed  was  delivered  to  a  third  person  as  an  escrow  to  take  effect, 
when  the  consideration  money  should  be  paid,  without  any  time 
being  limited  for  the  purpose.  The  remarks  of  the  chancellor 
are  applicable  to  that  state  of  facts.  But  in  this  case  the  con- 
sideration money  was  paid  by  the  purchaser.  He  had  done 
everything  to  entitle  him  to  a  deed.  The  money  must  be  pre- 
sumed to  have  been  paid  over  by  the  sheriff  to  the  plaintiff  in 
the  execution,  in  satisfaction  of  the  debt,  and,  of  course,  for  the 
benefit  of  the  estate  of  A.  McMichael,  whom  the  lessors  of  the 
plaintiff  represent.  The  essential  and  important  part  of  the 
sheriff's  duty  had  then  been  performed,  and  nothing  remained 
to  be  done  but  the  formal  act  of  delivering  the  deed,  the  pur- 
chaser having  been  in  possession,  as  we  have  right  to  presume, 
from  the  day  of  the  sale.  The  lapse  of  time  under  such  circum- 
stances, and  between  these  parties,  can  afford  no  objection 
either  to  the  validity  of  the  deed  or  to  its  relation  back  to  the 
time  of  the  sale. 

But  admitting  that  by  relation  it  is  to  be  considered  as  having 
been  given  at  the  time  of  the  sale,  does  that  dispense  with  the 
necessity  of  pleading  the  fact  of  delivery  according  to  its  truth, 
puis  darrein  continuance  f  I  am  of  opinion  that  it  does.  The 
defense  relied  on  was  the  title  acquired  under  the  sheriff's  sale. 
When  did  that  title  vest  in  the  defendant,  is  the  point  of  in- 
quiry.   If  before  the  commencement  of  the  suit,  it  was  available 
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under  the  general  issue.  If  after  issue  joined,  it  should  have 
been  pleaded  puut  darrein  continuance;  and  the  date  or  time  of 
delivery  of  one  of  the  evidences  of  title,  is  perfectly  immateriaL 
The  legal  effect  and  operation  of  such  delivery  is  the  matter  of 
defense,  and  not  the  instrument  itself.  The  legal  effect  of  the 
delivery,  then,  in  this  case,  having  been  to  vest  the  title  in  the 
defendant  by  relation,  as  of  the  second  of  October,  1818,  the 
matter  of  defense  did  not  arise  subsequent  to  the  joining  of  the 
issue,  and  need  not  be  pleaded  puis  darrein  continuance.  I  am 
of  opinion,  therefore,  that  the  judge  erred  in  rejecting  the 
sheriff's  deeds  on  that  ground,  and  that  a  new  trial  must  be 
granted. 
New  trial  granted. 

Reultiok  is  a  Fiction  or  Law  by  which  an  met  or  inatminent  ia,  {ran 
■eoeasity  and  for  the  adTanoementof  jnatioe,  pennitted  to  take  e£5eGt^  at  leaik 
lo  some  intent,  at  a  time  anterior  to  its  actual  performance  or  ezecatiaQ: 
Staler  and  Baher*$  ease,  3  Ca  23;  MenvUTs  case,  13  Id.  19;  Doe  v.  Eowlaimi^ 
%  Cow.  280,  per  P.  A.  Jay,  arguendo. 

Conditions  of  rra  Afpucation.— The  application  of  this  doctrine  is  sab- 
iect  to  several  important  conditions  and  qualifications,  some  of  which  will  be 
here  referred  to: 

1.  Necissitt. — It  is  to  be  noted  that  the  doctrine  of  relation  is  never  ap- 
plied except  when  necessary  to  give  full  effect  to  an  act  or  instmment,  whose 
operation  might  otherwise  be  partly  defeated:  See  BytUr  and  BaJter's  eaee, 
8  Co.  23;  MenviWe  case,  13  Id.  19. 

2.  Promotion  of  Jusncs. — ^Another  inflexible  role  governing  the  applica- 
tion of  this  doctrine,  is  that  it  is  not  to  be  resorted  to  except  for  the  advance- 
ment of  right  and  justice.  ' '  The  doctrine  of  relation  being  a  fiction  of  law, 
is  to  be  resorted  to  only  for  the  advancement  of  jastice:**  Potter,  J.,  in 
Pierce  v.  HaU,  41  Barb.  142.  "  The  law  will  never  make  sach  a  oonstnictiaa 
to  advance  a  wrong  which  the  law  abhorreth«  or  to  defeat  collateral  acts 
which  are  lawful:"  MenvUCs  case^  13  Co.  19.  <* No  relation  shall  make  that 
tortious  which  was  lawful,  for,  as  it  hath  been  said,  relations  are  fictions  in 
law  which  wiU  never  do  wrong:**  Butler  and  Baker^s  ease,  3  Co.  23;  see, 
also^  Ca  Inst,  Book2,  a  14,  150,  a. 

3.  Not  Allowed  to  Prejudiob  Stranqebs. — It  follows  from  what  has 
Iken  already  stated,  that  this  doctrine  is  not  to  be  applied  to  the  injury  of  those 
who  are  strangers  to  the  act  or  instrument.  Hence,  where  it  will  have  such 
an  effect,  it  will  not  be  applied  at  all,  or  its  application  will  be  limited  in  its 
operation  to  those  who  are  parties  and  privies.  Thus,  in  MenvUTs  case,  13 
Co.  19,  a  husband  being  seised  of  certain  lands,  levied  a  fine  with  proclama- 
tions, and  was  afterwards  convicted  of  high  treason,  and  outlawed  and  then 
died,  and  the  conusees  conveyed  the  lands  to  the  queen.  After  more  than 
five  years  had  elapsed  from  the  death,  the  attainder  was  reversed  on  applica- 
tion of  tho  heirs,  and  upon  the  widow*s  suing  to  the  queen  to  be  allowed  her 
dower  in  the  said  lands,  it  was  resolved:  "Although  that  to  some  intent  the 
reversal  (of  the  attainder)  hath  relation,  yet  to  bar  the  wife  of  her  dower  by 
fiction  of  law,  by  the  fine  with  proclamations,  and  five  years  passed  after  the 
death  of  her  husband,  when,  in  truth,  she  had  not  cause  of  action,  nor  any 
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right  or  title,  so  long  as  the  attainder  stood  in  force,  should  be  to  do  wrong  by 
a  fiction  of  law,  and  to  bar  the  wife,  who  was  a  mere  stranger,  and  had  not 
«ny  means  to  have  any  relief  until  the  attainder  was  reversed."  So  in  Com 
▼.  J>e  OoeSy  3  CaL  261,  where  a  writ  of  restitution  was  awarded  on  an  indict- 
ment for  a  forcible  entry  and  detainer,  which  was  afterwards  quashed  for  irreg- 
ularity, it  was  held  that  this  would  not  relate  back  to  the  awarding  of  the 
-original  writ,  so  as  to  give  the  real  owner  a  right  of  action  against  persons, 
who,  in  the  meantime,  had  cut  timber  on  the  land  under  a  license  from  the 
party  in  poasession,  because  the  law  would  not,  by  relation,  convert  an  act» 
innocent  when  it  was  done,  into  a  trespass. 

So^  in  PraU  v.  PoUer,  21  Barb.  589,  where  it  was  held  that  a  deed  would 
not  be  permitted  to  take  effect  by  relation  from  the  day  of  its  date,  prior  to 
its  execution  by  all  the  parties,  where  the  result  would  be  to  make  a  stranger 
«  trespasser  who  had  gone  on  the  land  under  a  license  from  one  of  the 
grantors.  And  in  Jadcson  v.  Douglas^  5  Cow.  458»  it  is  said,  in  general 
terms,  that  relation  is  "a  fiction  of  law,  and  is  never  adopted  when  third 
persons  who  are  neither  parties  or  privies  are  to  be  affected  by  it.**  In  FiU 
▼.  Doe,  1  Blackf.  127,  it  was  held  that  a  conveyance  made  pursuant  to  a 
prior  contract  would  not  be  allowed  to  take  effect  by  relation  from  the  date 
of  such  contract  to  the  prejudice  of  third  persons.  To  the  same  effect  is 
Jackaon  v.  Bard,  4  Johns.  230  [4  Am.  Deo.  267].  So  in  Reynolds  v.  Darling, 
42  Barb.  418,  where  a  sheriff's  deed  was  executed  more  than  ten  years  after 
the  sale,  and  the  judgment-debtor,  in  the  meantime,  sold  the  land  to  a  bona  fide 
purchaser,  who  had  no  notice  of  the  previous  sale,  though  he  knew  of  the  ez- 
tstence  of  the  judgment,  and  that  part  of  it  was  unpaid.  But  the  doctrine  of 
relation  will  be  applied  as  against  third  persons  having  notice.  Thus,  it  was 
lield  in  Vaneourt-v,  Moore,  26  Mo.  d2,  per  Napton,  J.,  that  a  decree  of  specific 
performance  might  operate  as  a  conveyance  by  relation  from  the  date  of  the 
original  agreement,  in  order  to  give  the  plaintiff  the  benefit  of  a  broken  cove- 
nant of  warranty  made  by  a  third  person  who  had  constructive  notice  of  the 
plaintiff's  title.  And  it  seems  to  have  been  the  opinion  of  Ventris,  J.,  in 
Tkofnpmm  v.  Leach,  2  Vent.  200,  that  the  mere  fact  that  there  might  be 
incidental  loss  or  damage  to  third  persons,  would  not  prevent  the  application 
of  this  doctrine.  The  majority  of  the  court,  however,  in  that  case  refused 
to  apply  the  doctrine  to  a  sale  and  deed  of  a  particular  estate  upon  which 
depended  a  contingent  remainder,  where  the  deed  was  not  actually  delivered 
cmtil  after  the  remainder  became  vested:  See  3  Washb.  Real  Prop.  310» 
4th  ed. 

And  while  this  doctrine  will  not,  in  general,  be  permitted  to  operate  to 
'the  injury  of  strangers,  neither  will  mere  wrong-doers  be  permitted  to  take 
^vantage  of  it  to  escape  liability.  Thus,  in  MenvUVa  case,  13  Co.  9,  it  was 
said,  by  way  of  illustration,  that  where  a  judgment  is  reversed  on  writ  of 
■«rror,  the  reversal  takes  effect  by  relation  from  the  entry  of  the  judgment 
Teversed,  so  as  to  entitle  the  plaintiff  in  error  to  recover  mesne  profits  from 
the  defendant  in  error,  but  not  so  as  to  deprive  the  defendant  in  error  of  a 
right  of  action  against  a  third  person  for  a  trespass  committed  on  the  land  in 
the  mean  time;  for  as  the  plaintiff  in  error  has  no  right  of  action  except 
against  the  defendant  in  error,  the  result  of  the  strict  application  of  the  doc. 
trine  to  such  a  case  would  be  to  relieve  the  trespasser  from  all  responsibility 
for  his  wrongful  actb 

4.  Not  Applied  to  Void  Act. — It  is  another  limitation  of  the  doctrine  ol 
relation  that  it  cannot  be  applied  to  a  void  act.  Such  an  act  will  not  be  made 
<good  by  relation:  BerringUm  v.  Parkhurst,  13  "East,  489;  nor  can  a  subsequent 
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act  relate  to  it:  Doe  ▼.  Hoioiand,  8  Cow.  277.  Says  Savage,  C.  J.,  in  thf 
oaae  last  cited:  "  In  all  cases  where  a  subsequent  act  is  held  to  relate  back 
to  a  thing  antecedent,  there  must  be  something  to  which  relation  may  bt 
had;  something  inchoate,  imperfect,  but  still  something."  Therefore,  where 
a  wife  undertook  to  convey  her  lands  by  joining  in  a  deed  with  her  husband^ 
but  without  the  official  acknowledgment  required  by  law,  and,  after  her  hus- 
band's death,  went  before  the  proper  officer  and  acknowledgeil  that  she  acted 
freely  and  without  any  threats  or  compulsion  of  her  husband,  it  was  held 
that  the  original  execution  of  the  deed  beiiii^  voitl,  the  subsequent  acknowl- 
edgment could  not  relate  back  to  it,  but  that  it  nevertheless  made  sach  deed 
effectual  to  pass  her  interest  at  the  time  of  the  acknowledgment;  Doe  v. 
Howlandf  8  Cow.  277;  Jackwn  v.  Stevens,  16  Johns.  110. 

5.  Application  hay  bs  Parti au — What  has  already  been  said  indicates 
that  where  this  doctrine  is  applied  it  need  not  be  so  to  every  intent  and  for 
every  purpose.  An  instrument  may  be  held  to  take  effect  from  the  time  ol 
its  execution  for  certain  purposes,  and  to  operate  by  relation  from  some  prkn 
date  for  certain  other  purposes.  As  was  said  in  MenvilCtt  an>e,  13  Co.  19: 
"  Sometimes,  by  construction  of  law,  a  thing  shall  relate  ab  initio  to  some 
intent,  and  to  some  intent  not."  Hence,  as  was  held  in  several  of  the  cases 
already  cited,  the  fiction  of  relation  may  be  applied  to  an  act  or  instrument 
as  between  parties  and  privies,  while  as  to  strangers  its  operation  may  be 
rigidly  limited  to  the  period  of  its  actual  performance  or  execution. 

DocTRiNX  Founded  on  Equitable  Principles. — The  ob6er\'ations  which 
have  been  made  above  on  the  general  conditions  and  limitations  of  this  doc- 
trine, show  that  it  is  founded  on  broad  principles  of  equity.  It  is  accordingly 
held  in  Jlammond  v.  WarJirUy  2Har.  &  J.  151,  that  as  the  doctrine  ia  based 
on  equitable  grounds,  a  party  who  wislici  to  claim  the  benefit  of  it  must 
show  an  equity  in  his  favor.  It  ia  to  be  apj)lieil  only  where  it  appears  affirm- 
atively that  it  is  necessary  to  give  some  act  or  instrument  the  full  effect  and 
operation,  which  the  parties  are  presumed  to  have  intended  it  to  have,  and 
which  right  and  justice  require  that  it  should  have.  And  the  doctrine  is 
sufficiently  plastic  to  meet  the  exigencies  and  answer  the  equities  of  each 
particular  case.  Its  nature  and  operation,  however,  will  be  best  illnstrated 
by  an  examination  of  the  cases  in  which  it  has  been  applieiL  It  will  be  use- 
ful, therefore,  to  present  here  a  brief  view  of  some  of  the  decisions  on  this 
lubject. 

Applied  to  Execution  Sales.— The  most  frequent  cases  in  which  the 
doctrine  of  relation  is  applied,  are  those  of  execution  sales.  This  ia  neccssa- 
rily  so;  for,  since  such  sales  are  not  like  ordinary  private  transactions,  consum- 
mated at  once,  but  require  several  distinct  acts,  or  steps,  as  well  as  consider* 
able  time  for  their  completion,  it  would  be  easy  to  defeat  their  object^  and  to 
deprive  purchasers  of  the  benefit  of  their  purchases,  if  the  deeds,  when  exe* 
suted,  did  not  take  effect  from  some  anterior  period;  particularly  when  it  ip- 
remembered  that  such  proceedings  are  generally  against  the  will  of  the 
former  owner,  and  that  he  will  be  likely  to  defeat  them  if  he  can.  It  ia 
found  necessary,  therefore,  to  allow  such  sales,  when  consummated  by  proper 
conveyances,  to  relate  to,  and  operate  from,  the  inception  of  the  liens  which 
they  are  designed  to  enforce.  Accordingly  it  may  be  stated  in  general  terma 
that  for  the  purpose  of  determining  what  tiUe'passes,  and  defeating  interme- 
diate conveyances  and  incumbrances  by  the  debtor,  a  sheriff's  deed,  when 
sxeouted,  tidies  effect  by  relation  from  the  commencement  of  the  lien  of  the 
iudgment:  Freeman  on  Executions,  sec.  333;  Rorer  on  Jud.  Sales,  2ded.„ 
ieo.  366.     This  period  varies  considerably,  however,  in  the  several  stateau 
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In  some,  the  lien  of  a  judgment  begins  from  the  time  when  it  is  docketed;  izh 
others,  from  the  delivery  of  the  execution  to  the  sheriff;  in  others  again,  from 
the  levy,  etc:  Freeman  on  Executions,  sec.  333.  But  at  whatever  period  the 
lien  b^;in8,  to  that  period  the  sheriff's  deed  will  have  relation,  so  far  as  i» 
necessary  to  secure  the  purchaser's  title,  although  as  to  the  right  to  posses- 
sion, or  to  the  rents  and  profits,  or  for  other  purposes,  such  deed  may  operate 
only  from  the  time  when  the  purchaser  became  absolutely  entitled  to  it,  or,, 
perhaps,  from  its  execution:  Conrad  v.  Atlantic  Ins.  Co.,  1  Pet.  3S6;  Kirk  ▼. 
Vonberg,  34  IlL  440;  Bank  of  MiMOuri  v.   WelU,  12  Mo.  361. 

It  is  well  settled  in  a  number  of  the  states  that  a  sheriff's  deod  takes  effect 
by  relation  from  the  date  of  the  docketing  of  the  judgment  so  far  as  to  defeat 
intermediate  alienations  and  incumbrances,  although  it  does  not  absolutely 
divest  the  title  from  that  time:  Smith  v.  Allen,  1  Blackf.  22;  Doe  v.  Horn,  \ 
Lad.  363;  nogers  v.  Breni,  5  Gihn.  673;  Stephens  v.  Illinois  Mut,  Fire  Ins, 
Co.,  43  BL  327;  Svoeezy  v.  Chandler,  11  Id.  445;  Johnson  v.  Baker,  3G  Id.  98p 
McCormick  v.  McMuHrie,  4  Watts.  192;  Fehley  v.  Barr,  66  Pa.  St.  196;  Mar^ 
Un  V.  Martin,  7  Md.  368.  But  where  the  land  on  which  the  execution  is  lev- 
ied lies  in  a  different  county  from  that  in  which  the  judgment  is  docketed^ 
the  sale  relates  only  to  the  date  of  the  levy:  Beirhart  v.  McChtre,  23  111.  516^ 
McClure  v.  Engelhardl,  17  Id.  47.  And  it  is  held  in  Illinois  that  notwith- 
standing the  sale  and  its  relation  to  the  inception  of  the  lieu,  the  absolute 
divestiture  of  title  takes  effect  only  from  the  expiration  of  the  period  allowed 
to  redeem,  and  that  until  then  the  debtor  has  an  insurable  interest  in  the 
premises:  Stephens  v.  lUinol*  MuL  Fire  Ins.  Co.,  43  111.  327.  Bat  where  i^ 
judgment  becomes  a  lien  on  realty  as  well  as  personalty  only  from  the  deliv- 
ery of  the  execution  to  the  sheriff,  a  sale  thereunder  relates  only  to  that  time- 
for  the  purpose  of  passing  such  title  as  the  debtor  then  had,  as  in  Kentucky  r 
Savage  v.  Best,  3  How.  U.  S.  110,  and  cases  cited;  Million  v.  Biley,  I  Dana, 
359.  In  North  Carolina  and  Tennessee  it  has  been  held  that  the  title- 
of  a  purchaser  at  a  sale  on  a  justice's  execution  relates  only  to  the  date  of 
the  levy  on  the  land  sold:  Lash  v.  Gibson,  1  Murph.  266;  Ellar  v.  Ray,  2* 
Hawks,  56S;  Parker  v.  Sioan,  1  Humph.  80.  In  Massachusetts,  Maine  and 
New  Hampshire,  it  has  been  decided  that  a  title  by  execution  extended  on. 
land  ** takes  effect  by  relation  from  the  time  when  the  proceedings  commence, 
if  these  are  regularly  continued  and  if  the  extent  is  subsequently  registered 
within  the  appointed  time;**  that  is,  the  subsequent  proceedings  all  relate  to 
the  seizure,  if  that  was  in  time:  Brown  v.  Murine  Bank,  11  Mass.  153;  Iley^ 
tcood  V.  Ilildreth,  9  Id.  393;  Hall  v.  Crocker,  3  Met  245;  Hall  v,  Hoxie,  Id. 
251;  Taylor  v.  Robinson,  2  Allen,  562;  French  v.  Allen,  50  Me.  437;  Clement 
V.  Garland,  63  Id.  427;  Hotoard  v.  Daniels,  2  N.  H,  137-  So,  even  if  the 
original  seizure  was  unlawful,  thus  rendering  the  entire  proceedings  void:  C/e- 
ment  v.  Garland,  53  Me.  427.  But  this  relation  to  the  commencement  of  the 
proceedings  under  such  an  execution  will  not  bo  permitted  to  deprive  the 
creditor  of  the  right  to  compute  interest  on  the  debt  up  to  the  completion  of 
the  levy:  Taylor  v.  Robinson,  2  Allen,  562. 

The  doctrine  of  the  principal  case,  that  a  sheriff's  deed,  when  executed,, 
takes  effect  by  relation  from  the  day  of  sale,  was  subsequently  modi  tied  to 
6ome  extent  in  New  York  by  the  enactment  of  a  statute  allowing  a  judgment* 
debtor  fifteen  months  after  a  sale  of  his  realty  to  redeem  the  same,  and  ^jer- 
mitting  him  to  retain  possession  during  that  time.  The  present  New  York 
doctrine  is  that  the  relation  of  a  sheriff's  deed  to  the  day  of  sale  has  only 
a  qualified  operation.  The  relation  is  allowed  only  so  far  as  necessary  to  pro* 
tect  the  purchaser's  title  from  intermediate  alienations  and  incumbrances* 
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«nd  to  enable  him  to  preyent  waste  upon  the  premises,  etc  To  this  extent  it 
was  expressly  provided  by  statute  some  years  after  the  decision  in  the  prin- 
cipal case,  that  a  sheriff's  deed  should  take  effect  by  relation  to  the  day  cA 
sale:  Thomas  v.  Crqftd,  14  N.  Y.  474  But  so  far  as  the  right  of  possession  is 
conoemod,  and  for  most  other  purposes,  the  deed  relates  no  farther  back  than 
to  the  expiration  of  the  period  of  redemption.  Says  Bronson,  C.  J.,  in  Siek 
r.  Baker,  3  Denio,  80:  "On  judgment  sales  of  real  estate  prior  to  the  redemp- 
tion law  of  1820,  the  sheriff's  deed,  though  given  long  afterwards,  related 
back  to  the  time  of  the  sale:  Jackaon  ▼.  RavMay,  3  Cow.  75.  But  after  the 
iaw  gave  the  debtor  and  his  creditors  fifteen  months  to  redeem,  it  was  held 
that  the  deed  did  not  retrospect  to  the  time  of  the  sale,  so  as  to  give  the  pur- 
chaser a  right  to  the  rents  and  profits  during  the  fifteen  months:  BiamU  ▼. 
Payn^  20  Johns.  3.  For  most  purposes  it  only  relates  back  to  the  expiration 
of  the  time  for  redemption:  Khck  v.  CronkhUt,  1  Hill,  107.  The  present 
statute  expressly  provides  that  the  debtor  may  have  the  use  and  enjoyment 
of  the  property  during  the  fifteen  months,  and  that  his  title  shall  not  be  di- 
vested until  the  expiration  of  that  time." 

It  was  held,  however,  in  that  case,  that  the  deed  would  relate  to  the  day 
•of  sale,  so  far  at  least  as  to  enable  the  purchaser  to  bring  an  action  of  waste 
t>r  trover  against  the  debtor  for  destroying  timber  on  the  premises  after  the 
sale,  but  before  the  deed;  but  not  so  as  to  entitle  him  to  m^wfaiin  replevin  in 
the  eepU  for  the  timber  taken  away,  since  that  action,  like  trespass^  was 
founded  on  possession.  So,  in  EverUon  v.  Sawyer,  2  Wend.  507,  it  was  held 
that  since  the  redemption  acts,  a  sheriff's  deed  would  not  relate  back  beyond 
the  expiration  of  the  period  allowed  to  redeem,  so  as  to  enable  the  porchaaer 
-to  take  possession.  Subject,  however,  to  the  qualification  introduced  by  the 
-statutes  providing  for  the  redemption  of  land  sold  on  execution,  the  doctrine 
in  New  York  still  is,  as  laid  down  in  the  principal  case,  that  the  sherifiTs 
deed  relates  back  to  the  day  of  sale:  Wright  v.  DougUui,  2  K.  Y.  373;  Cook 
V.  Travis,  20  Id.  400;  Nellia  v.  Laihrop,  22  Wend  121;  Reynolds  v.  Darimg, 
42  Barb.  418;  Holman  v.  Holman,  66  Id.  215;  WHaofiy,  Davol,  5  Boew.  6ia 
Thus,  where  the  purchaser,  before  receiving  the  sheriff's  deed,  sold  and  con- 
veyed the  land  to  another  person,  and  after  receiving  the  deed  conveyed  the 
eame  land  to  a  different  person,  it  was  held  that  the  sheriff's  deed,  taking 
effect  by  relation  from  the  day  of  sale,  the  title  thereunder  inured  to  the 
^benefit  of  the  first  grantee,  so  as  to  defeat  the  second  conveyance:  Hobmam 
-v.  Holman,  66  Barb.  215.  And*  a  sheriff's  deed  may  operate  by  relatioQ  from 
ithe  day  of  sale,  even  where  it  is  not  executed  for  ten  years:  Reynolds  v. 
Darling,  42  Barb.  418.  Or  for  thirty  years:  Cook  v.  Travis,  20  N.  Y.  40a 
But  not  as  against  bona  fide  purchasers  after  the  expiration  of  the  jud^^ent 
iien,  for  the  deed,  not  being  recorded,  is  void  as  to  them:  Cook  v.  Travis,  20 
K.  Y.  400.  And  when  the  title  is  perfected  by  a  conveyance,  it  extinguishes 
a  lease  given  by  the  debtor  between  the  sale  and  deed:  Wilson  v.  Davoi,  5 
fioew.  619. 

In  several  of  the  other  states,  also,  it  is  held  that  a  sheriff's  deed  takes 
effect  by  relation  from  the  date  of  the  sale:  Alexander  v.  Merry,  9  Mo.  510; 
Crowley  v.  Wallace,  12  Id.  143,  approving  and  following  the  principal  caae; 
Winston  v.  AffaUer,  49  Id.  263;  Shumate  v.  Reavia,  Id.  333;  Leach  v.  Koemg, 
55  Id.  451  (but  not  against  strangers  without  notice:  Strain  v.  Murphy,  49 
Id.  337);  Miles  v.  Wilson,  3  Harring.  382;  Robinson  v.  Robinson,  Id.  391; 
Davidson  v.  Frew,  3  Dev.  3;  Hoke  v.  Henderson,  Id.  12;  Dobson  v.  Murphy, 
i  Dev.  &  Bat.  586;  Testerman  v.  Poe,  2  Id.  103;  Richardson  v.  Thornton,  7 
fonea,  N.  C.  458;  Kingman  r.  Clover,  3 Rich.  S.  0.  27;  Boyd  v.  Long^norik  I) 
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Ohio,  235;  Wood  v.  Turmr,  7  Ilumph.  517.  Hence,  the  sale  will  not  be  set 
laide  becanse  of  waste  committed  by  the  debtor  between  the  sale  and  the 
deed,  because  the  title  being  in  the  purchaser,  after  conveyance,  by  relation, 
lie  might  have  enjoined  the  waste,  or  he  may  have  a  remedy  by  action  for 
the  injury:  Miles  v.  Wilson^  3  Harring.  3S2.  And  it  was  held  in  Kingman 
fr.  Glover,  3  Bich.  S.  C.  27,  that  the  deed  will  operate  by  relation  from  the 
day  of  sale,  so  as  to  shield  the  purchaser  from  liability  for  taking  possession 
in  the  meantime,  but  this  cannot  be  so  where  the  debtor  is  entitled  to  pos- 
session, as  in  New  York,  during  the  period  allowed  for  redemption.  And 
where,  for  any  cause,  the  deed  fails  to  convey  the  title,  it  may  still  operate^ 
by  relation,  to  give  color  of  title  from  the  day  of  sale:  Rogers  v.  Mabe^  4 
Dot.  180.  In  Kane  v.  Mackin,  9  S.  &  M.  (Miss.)  387,  it  was  held  that  the 
delivery  of  a  sheriff's  deed  some  time  after  its  execution,  would  relate  back 
to  sacb  execution. 

It  scarcely  needs  to  be  stated  that  one  result  of  the  application  of  the  doc- 
trine of  relation  in  cases  of  this  kind  is  that  the  right  of  a  purchaser  at  a 
•heiifrs  sale  is  not  to  be  defeated  or  injuriously  affected  by  any  disclaimer  of 
title,  or  by  any  attornment  to  a  stranger  made  by  the  debtor  after  the  lien  of 
tbe  judgment  has  attached:  CampbeU  v.  Lowe,  9  Md.  500;  WiUon  v.  Miller, 
32  Id.  297.  These,  as  well  as  all  other  attempts  of  the  debtor  to  embarrass 
or  incumber  the  title  after  the  oommenoement  of  the  lien,  will  be  defeated 
by  the  relation. 

AvFBCTTiKO  Right  of  PosmaszoN. — It  is  dear  that,  although  it  may  be 
neoeasary  for  the  protection  of  purchasers  at  execution  sales  that  a  sheriff's 
deed  should  be  allowed  to  take  effect,  so  far  as  the  title  is  concerned,  by  re- 
lation, from  the  sale  or  from  some  other  period  anterior  to  its  execution,  it 
need  not  have  any  such  operation  as  respects  the  right  of  possession  and  other 
rights  growing  out  of  that  right.     In  other  words,  such  a  deed  may  have  re- 
latiou  as  to  the  title,  without  having  it  as  to  the  right  of  possession  and  other 
kindred  rights.    Thus,  under  the  redemption  acts  in  New  York,  as  already 
noticed,  the  judgment-debtor  is  entitled  to  the  possession  during  the  period 
allowed  for  redemption,  and  although  when  the  sheriff's  deed  is  executed  it 
relates  back  to  the  sale  so  far  as  necessary  to  secure  the  purchaser's  title,  it 
does  not  so  operate  as  to  give  him  any  right  to  the  possession,  or  to  the  fruits 
of  possession,  in  the  interval  between  the  sale  and  the  deed;  nor  can  he  main- 
tain any  action,  such  as  trespass  or  replevin,  which  is  founded  upon  posses- 
sion, or  right  of  possession,  for  any  injury  committed  during  that  interval. 
This  distinction  is  carefully  observed  in  Bich  v.  Baker ^  3  Denlo,  80,  referred 
to  above,  and  also  in  Thomas  v.  Crqfvi,  H  N.  Y.  474,  where  it  was  held  that 
a  redemptioner  of  'land  sold  on  execution  might,  after  receiving  the  sheriffs 
deed,  maintain  an  action  against  the  original  purchaser  for  waste  in  cutting 
and  carrying  away  timber  after  the  sale,  waste  not  being  a  possessory  action 
like  trespass^    So  in  Pennsylvania  it  is  held  that  before  the  sheriff's  deed  is 
executed,  the  purchaser  is  not  entitled  to  possession,  nor  can  he  institute  any 
proceeding  or  make  any  demand,  or  give  any  notice  preparatory  to  an  at- 
tempt to  recover  possession:  Hawk  v.  Stouch^  5  Serg.  &  R.  157;  and  he  is  en- 
titled to  rent  only  from  the  time  the  sheriff's  deed  is  acknowledged,  for  until 
then  the  sale  is  an  imperfect  contract:  Scheerer  v.  Stanley,  3  Bawle,  276.   But 
where  rent  becomes  payable  after  the  execution  of  the  deed,  the  purchaser  is 
entitled  to  it,  although  a  part  of  it  may  be  for  a  period  anterior  to  the  execu- 
tion of  the  deed,  for  the  debt,  being  entire,  will  not  be  apportioned:  Bank  qf 
Pennsylvania  v.  Wise,  3  Watts,  394;  Braddee  v.  Wiley,  10  Id.  362;  Hart  v. 
Israel,  2  P.  A.  Browne,  22.    And  as  the  purchaser  is  not  entitled  to  the  poa« 


252  Jackson  v.  Ramsay.  [New  York, 

•eMiOD  or  profits  before  the  deed  is  executed,  neither  is  he  liable  for  groond- 
rents  accming  in  the  meantime:  Thanuu  ▼.  Connell,  5  Pa.  St.  13.  So  m 
Michigan  it  is  held  that  until  the  execation  of  the  sherifTs  deed  the  por^ias- 
er's  title  is  not  complete,  and,  therefore,  he  can  not  recover  for  the  aw  and 
occupation  of  the  premiaea  from  the  debtor,  who  continues  in  possession; 
Whipple  V.  Farrar,  3  Mich.  447:  see,  also,  Oorham  v.  Wing,  10  Id.  486.  So 
in  North  Carolina  it  is  held,  notwithstanding  the  relation  of  the  sherifi's  deed 
to  the  sale,  so  far  as  the  title  is  concerned,  that  it  will  not  protect  the  pur- 
chaser from  an  action  of  trespass  for  an  entry  prior  to  receiving  the  deed,  '^e 
debtor  being  in  possession:  PruntU  ▼.  RafMOur,  8  Ired.  505.  But  see  to  the 
contrary:  Kingman  v.  Glover,  3  Rich.  S.  C.  27,  above  cited.  And  in  Jfc- 
Millan  v.  Hafley,  2  K.  Car.  Law  Rep.  89,  it  was  decided  that  a  purchaser  at 
sheriff's  sale  can  not  maintain  an  action  for  a  trespass  committed  before  the 
deed  was  executed.  So  in  Wisconsin  it  has  been  detennined  that  a  purchaser 
at  an  execution  sale  is  entitled  to  the  profits  of  the  estate,  as  against  the 
debtor,  ooly  from  the  execution  of  the  deed:  SxD\fl  v.  Agne*,  33  Wis.  228. 
In  Maryland  it  is  held,  in  accordance  with  the  doctrine  of  Bank  of  Pauw^ 
vania  v.  Wise,  3  Watts,  394,  above  cited,  that  a  purchaser  at  sheriff's  sale 
may  recover  rent  falling  due  after  the  execution  of  the  deed,  upon  a  lease 
made  by  the  debtor,  notwithstanding  the  fact  that  the  debtor  may  have 
drawn  orders  in  anticipation  of  it,  which  the  tenant  has  accepted;  for  there 
can  be  no  apportionment  in  such  a  case:  Martin  v.  Martin,  7  Md.  368. 

NEcsssrrr  of  Shsbifp's  Dekd  not  Obviated  bt  Relation. — Notwith- 
standing the  fact  that  the  sheriff's  deed,  when  executed,  may,  for  the  pur- 
pose of  securing  to  the  purchaser  the  full  benefit  of  his  bargain,  take  effect 
by  relation  and  pass  the  title  which  the  debtor  had  at  the  day  of  sale,  or 
when  the  lien  attached,  still  the  relation  does  not  do  away  with  the  necessity 
of  a  deed.  The  general  rule  is  that  the  full  title  does  not  pass  until  the  deed 
is  executed;  the  doctrine  of  relation  simply  antedates  it  as  to  the  title  con- 
veyed. It  is  the  deed  that  conveys;  relation  merely  fixes  the  time  from  which 
it  is  to  operate  for  certain  necessary  purposes.  That  a  deed  is,  in  such  caecs^ 
generally  held  essential  to  pass  the  title,  see  Freeman  on  ExecutiQiis,  324^. 
See  also  Oorham  v.  Wing,  10  Mich.  486;  Hayes  v.  N.  K.  Mining  Co,^  2  CoL 
273.  But  in  several  of  the  states  the  doctrine  is  that  the  full  title  passes 
when  the  sale  is  made  and  confirmed,  and  the  purchase-money  paid;  and  that 
the  deed  is  merely  evidence  that  the  title  has  passed:  See  Freeman  on  Ex- 
ecutions, sec.  324;  see,  also,  Jouet  v.  Mortimer,  29  La.  An.  206. 

Admissibility  of  Sheriff's  Deed  Executed  after  Suit. — The  role 
laid  down  in  the  principal  case  that  owing  to  the  effect  of  the  doctrine  of  re- 
lation a  sheriff's  deed  executed  after  an  action  is  commenced  involving  the 
title,  is  admissible  in  such  action  under  the  general  issue,  without  a  f  ilea  of 
puis  darrein  continuance,  is  approved  and  followed  in  Crowley  v.  Wallace^  12 
Mo.  143,  and  in  Winston  v.  AffaUer,  49  Id.  263.  In  WaUace  v.  Lawrence,  1 
Wash.  C.  C.  603,  it  was  held  also  that  a  sheriff's  deed  which  was  executed^ 
though  not  recorded,  before  the  action  was  commenced,  was  admissible  ia 
evidence.  In  California  and  North  Carolina,  however,  it  is  held  that  & 
sheriff's  deed  executed  after  the  commencement  of  an  action  involving  the 
title  is  not  admissible  in  evidence  in  such  action  without  a  supplemental 
complaint,  or  answer,  or  a  plea  of  puis  darrein  continuance:  Bagley  v.  Wardf, 
37  Cal.  121;  McMinn  v.  O'Connor,  27  Id.  247;  Moss  v.  Shear,  30  Id.  472; 
Presnell  v.  Ramsour,  8  Ired.  505.  The  doctrine  of  these  latter  decisionB 
would  seem  to  be  the  preferable  one  if  the  deed  in  such  cases  is  to  be  re- 
garded as  actually  passing  the  title,  and  not  merely  as  evidence  that  it  baa 
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paaKdL  The  mere  fact  that  the  deed  when  executed  pmsee,  by  relation, 
the  nme  title  that  it  would  have  paaaed  if  it  had  been  actually  executed  at 
aome  preTiooa  date,  does  not  appear  to  be  sofficient  ground  to  warrant  ita 
admiaaion  under  the  original  iasue.  Notwithstanding  the  relation,  the  pur- 
chaser does  not  get  the  title  until  he  gets  the  deed,  although  when  he  gets  it 
he  gets  it  as  of  a  former  date.  It  is  to  be  remembered  that  the  fiction  of  re- 
lation is  never  to  be  extended  beyond  the  actual  necessity  of  the  case,  and 
there  seems  to  be  no  necessity  for  this  particular  application  of  it. 

Afplication  of  Doctrikb  in  Attachment  Gases. — It  has  been  held  by 
eminent  judges  that  an  attachment,  before  the  recovery  of  judgment^  is  not 
an  actual  lien,  but  only  a  conditional  or  provisional  one,  because  until  then 
it  is  not  certain  that  there  is  any  debt,  or  if  so,  what  the  amount  of  it  is. 
See  the  learned  and  elaborate  opinion  of  Mr.  Justice  Story,  in  Ex  parte 
Foaler,  2  Story,  13L  And  see,  to  the  contrary:  KiUrtdgt  v.  Warren,  14 
K.  H.  509;  Fisher  v.  V<Me,  3  Rob.  (La.)  457.  But,  however  this  may  be,  it 
^  at  least  certain  that  since  an  attachment  is  a  seizure  of  an  alleged  debtor's 
property  for  the  purpose  of  holding  it  to  satisfy  such  judgment  as  the  plaintiff 
may  recover,  it  is  essential  that  when  the  judgment  is  recovered  and  the 
property  taken  in  execution  and  aold  thereon,  the  title  given  to  the  purchaser 
should  be  free  of  any  incumbrances  placed  thereon  by  the  debtor  subse- 
quent to  the  attachment.  To  meet  this  necessity,  and  effect  this  purpose, 
the  doctrine  of  relation  a  applied,  and  a  sale  on  execution  in  an  attachment 
suit  is  held  to  relate  back  to  the  levy  of  the  attachment  and  to  pass  such 
title  as  the  debtor  then  had:  Farmer'a  Bank  v.  BecutUm,  7  Qill  &  J.  421; 
Cockey  v.  Milne,  16  Md.  200;  Lackey  v.  Seibert,  23  Mo.  85.  In  Indiana,  it 
having  been  provided  by  statute  that  after  the  levy  of  an  attachment  other 
creditora  may  have  the  benefit  of  it  by  filing  their  claims,  it  was  held,  in 
Shirk  V.  Wibon,  13  Ind.  129,  that  the  filing  of  such  claims  related  back  to 
the  beginning  of  the  attachment,  so  as  to  give  the  creditors  so  filing  a  right 
to  have  their  debts  satisfied  out  of  the  attached  property  before  a  judgment 
recovered  by  another  creditor  prior  to  the  filing,  but  after  the  attachment. 

FoRiCLOSUBB  Sale. — ^In  accordance  with  the  general  doctrine,  where  a  lien 
by  mortgage  or  otherwise  is  foreclosed  and  the  property  condemned  and  sold 
to  satisfy  it,  the  conveyance  executed  pursuant  to  the  decree  takes  effect  by 
telation  from  the  inception  of  the  lien,  so  far  as  to  cut  out  intervening  con- 
veyances and  incumbrances,  and  passes  the  title,  which  the  defendant  in  the 
decree  then  had:  Fuller  v.  Van  Oeemi,  4  Hill.  171;  BeU  v.  BaU,  4  G.  Gr.  68; 
ffutcJungs  v.  Ebder,  46  IlL  567;  Sands  v.  Pftiffer,  10  CaL  258;  Osterberg  v. 
Union  Trtut  Co.,  93  U.  S.  424.  The  purchaser  at  such  sale  therefore  acquires 
the  right  to  fixtures  placed  on  the  premises  by  the  mortgagor  after  the  mort- 
gage; and,  after  receiving  his  deed,  he  may  maintain  replevin  against  the  mort- 
gagor for  removing  them:  Sands  v.  Pftiffer,  10  Cal.  258.  But  see  Hill  v. 
Owin,  51  Id.  47.  But  a  foreclosure  and  sale  will  not  displace  a  lien  for  taxes, 
attaching  after  the  mortgage,  for  this  is  a  claim  against  the  property  and  not 
sgunst  the  mortgagor:  Osterberg  v.  Union  Trust  Co,,  93  U.  S.  424. 

AmjCATiON  OF  DocTRiNB  TO  Other  CONVEYANCES. — Outsido  the  domain 
of  judicial  proceedings  it  may  be  stated  generally  that  when  a  transfer  of 
title  is  the  result  of  several  successive  steps  %'>r  transactions,  the  conveyance 
may  be  held  to  take  effect,  by  relation,  from  tHe  first  substantive  act  when 
SQch  a  course  becomes  necessary  in  furtherance  of  justice.  "There  is  no  rule 
better  founded  in  law,  reason,  and  convenience  than  this,  that  all  the  several 
parts  and  ceremonies  necessary  to  complete  a  conveyance  shall  be  taken 
together  as  one  act,  and  operate  from  the  substantial  i>art  by  relation:"  5 
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Croise  on  Beal  Prop.  510,  511,  quoted  with  approval  by  Catron,  J.,  in  LamJe* 
▼.  Brant,  10  How.  U.  a  348. 

Relation  or  Deed  to  Prior  Coihract. — ^The  case  of  a  conveyance  eze* 
onted  in  pnrraance  of  a  prior  contract  ia  one  in  which  the  doctrine  of  reUtioo 
is  often  applied.  For  instance,  if  it  is  claimed  that  a  deed  ia  invalid  becaose- 
at  the  time  of  its  execution  a  third  person  was  in  adverse  possession,  it  will  be 
held  for  the  purpose  of  giving  effect  to  the  conveyance  that  it  relates  to,  and 
operates  from  the  contract  of  sale  if  that  was  prior  to  the  adverse  posaessioii. 
Benson,  J.,  in  JaekMn  v.  Raymond,  reported  in  the  note  to  Jackson  v.  BtUl^ 

1  Johns.  Ca.  85.  Kent,  J.,  in  Jackaon  v.  Bull,  refers  to  this  as  "a  just  mlfr 
of  construction.*'  So,  a  conveyance  will  be  held  to  relate  back  to  the  original 
contract  where  it  is  necessary  to  maintain  an  intermediate  mortgage,  sale  or 
other  disposition  of  the  land  by  the  grantee:  Jad^ton  v.  BtdL,  1  John&  Ga.  81^ 
Johnson  v.  Stagg,  2  Johns.  510l 

DoGTRnm  Applied  to  Escrows. — ^Where  a  writing  is  introated  to  a  third 
person  as  the  deed  of  the  grantor  therein  to  be  delivered  to  the  grantee  npoa 
the  payment  of  asum  of  money,  and  isso  delivered,  it  will  be  allowed  to  opente^ 
by  relation,  from  its  first  delivery  where  it  is  necessary  to  uphold  the  convey- 
ance:  Termes  de  la  Ley,  tit.  "Relation."  So,  where  a  grantor  delivers  hia 
deed  to  a  third  person  to  be  delivered  to  the  grantee  after  the  grantor's 
death,  it  will  be  held  to  operate  from  such  first  delivery,  since  otherwise  i% 
could  not  take  effect  at  all:  Wheehorighi  v.  WhuhcrighJt,  3  Am.  I>ec  66,  and 
cases  cited  in  note;  Hatch  v.  Hatch,  6  Id.  67;  O'KtUy  v.  O'KcUy^  8  Met  436; 
Foster  v.  Mansfield,  2  Id.  412.  And  a  deed  delivered  as  an  escrow  will  be 
allowed  to  take  effect  by  relation  from  such  delivery,  if  it  is  neceasaiy  to 
sustain  intermediate  conveyances,  but  not  where  it  would  operate  to  defeat  a 
bona  fide  mortgage  to  a  third  person:  Frost  v.  Beekman,  1  Johna.  "Si.  288; 
reversed  on  another  point,  in  Beekman  v.  Frost,  9  Am.  Dec  246. 

A  OovERNMENT  Patekt  WILL  Relatb  to  the  date  of  the  original  certifi- 
cate of  purchase,  and  will  be  held  to  take  effect  from  that  date,  where  such 
a  construction  is  necessary  to  sustain  a  sale  made  by  the  grantee,  or  an  execu- 
tion sale  of  his  interest  in  the  land:  Carroll  v.  Safford,  3  How.  U.  S.  441; 
Cavender  v.  Smith,  3  G.  Greene,  349;  S.  C,  5  Iowa,  157;  Rogers  y.  BraO^  5 
Gilm.  573;  Hammond  v.  Warfield,  2  Har.  k  J.  151,  15a  So,  in  Lande*  r. 
Brent,  10  How.  U.  S.  348,  where  one  had  taken  all  the  initiatory  steps  to 
obtain  a  grant  of  land  in  Louisiana,  under  the  act  of  March  2,  1805^  and  his 
title  thereto  was  seised  and  sold  on  execution,  it  was  held,  on  the  anbaeqaent 
confirmation  of  the  title  by  the  government,  that  in  order  to  support  the  exe- 
cution sale,  the  confirmation  would  take  effect  by  relation  to  the  grantee's  firrt 
acts,  so  as  to  make  him  the  owner  at  the  time  of  the  sale.  In  Heath  y.  Bo»$, 
12  Johns.  140,  it  was  held  that  a  patent  for  state  land,  which  was  dated  De- 
cember 4,  1810,  but  did  not  pass  the  secretary's  office  until  December  28^ 
would  operate  by  relation  from  its  date,  in  order  to  enable  the  patentee  to 
maintain  an  action  against  a  mere  wrong-doer  for  cutting  and  carrying  away 
timber  in  the  meantime.  Ordinarily,  however,  a  patent  from  the  state  will 
date  from  the  time  of  its  passing  the  secretary's  office,  unless  a  prior  contract 
can  be  shown,  to  which  it  may  relate:  Jackson  v.  DougUus,  5  Cow.  458.  In 
Howard  v.  Moale,  2  Har.  &  J.  249,  it  was  held  that  a  grant  of  escheat  land 
would  relate  back  to  the  original  grant. 

Application  of  Doctrine  under  Recording  Acfis. — ^It  is  laid  down  in 

2  Greenleaf  's  Cruise  on  Real  Prop.  441,  that  under  the  enrollment  acts  a 
deed  of  bargain  and  sale  does  not  pass  the  title  until  it  is  duly  enrolled,  but 
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that  when  enrolled  it  passes  the  title  by  relation  to  its  original  execution. 
And  the  general  mle  is,  that  where  conveyances  are  required  to  be  recorded 
within  a  certain  time,  or  within  a  reasonable  time,  such  conveyances,  if  re- 
corded in  due  time,  take  effect  not  in  the  order  of  recording,  but  by  relation 
to  the  order  of  their  execution:  4  Kent's  Com.  457;  Brown  v.  Baldridye^ 
Meigs  {Tenn.)i  1;  Beers  v.  Hawley,  2  Conn.  467.  And  if  not  recorded,  actual 
notice  to  subeequent  grantees  or  incumbrancers  will  serve  the  same  purpose: 
FarMworih  v.  Cmd,  3  Am.  Dec.  249;  PrieM  v.  Rkty  11  Id.  156. 

Other  Ikstancbs  of  Appucation  op  Doctrine. — In  Berly  v.  Taylor,  (V 
Hill,  577,  it  waa  held  that  where  a  trust  is  created  for  the  benefit  of  a  person 
without  his  knowledge,  his  subsequent  adoption  of  it  will  relate  back  to  ita 
creation,  for  the  purpose  of  securing  his  rights  under  it;  as  where  goods  were 
shipped  by  a  failing  debtor  to  a  third  person  for  the  use  of  one  of  his  cred* 
itoTB,  but  without  the  latter's  knowledge.    In  Lightbody  v.  North  Am,  Ins, 
Co,.  23  Wend.  18,  it  was  decided  that  if  a  policy  of  insurance  was  dated  on 
the  day  the  premium  was  paid,  it  would  take  effect,  by  relation,  from  that 
day,  though  it  was  not  delivered  until  afterwards,  where  this  construction 
was  necessary  to  give  the  insured  the  full  benefit  of  his  contract.    Where  an 
administrator  was  required,  on  executing  a  mortgage  on  the  trust-estate,  to 
give  a  bond,  and  such  a  bond  was  in  fact  executed  and  dated  on  the  day  of 
the  making  of  a  mortgage,  though  not  filed  until  seven  days  afterwards,  it  waa 
held  to  operate  by  relation  from  its  <late,  in  order  to  sustain  the  validity  of 
the  proceedings:  Fox  v.  Lipe,  24  Wend.  164.   A  deed,  executed  and  acknowl- 
edged long  before  its  delivery,  may  be  held  to  take  effect  by  relation,  from 
the  date  of  the  acknowledgment,  in  order  to  support  a  mortgage  made 
by  the  grantee  in  the  meantime,  and  in  furtherance  of  justice:  Judd  v. 
Seekins,  62  N.  Y.  266.    A  confirmatory  deed,  executed  by  an  administrator 
to  cure  defects  in  a  prior  deed,  may  be  held  to  relate  to  the  day  of  sale,  when 
necessary  to  sustain  the  proceedin/vs:   Sheldon  v.  Wright,  7  Barb.   39.     In 
BodgeM  v.  Spker^  79  N.  C.  223,  it  appeared  that  a  father  executed  deeds  to 
certain  tracts  of  land  to  his  sons,  A.  and  B.     A.  lost  his  deed  before  it  waa 
recorded;  afterwards  the  sons  exchanged  lands,  and  the  father  gave  B.  %. 
deed  to  the  tract  originally  conveyed  to  A.,  but  resen-ed  to  himself  a  lif^ 
estate  therein,  and  it  was  held  that  this  deed  related  back  to  the  date  of  the 
lost  deed,  and  that  the  father's  creditors  could  not  complain  of  the  reservi^ 
tion,  if,  when  the  first  deed  was  executed,  sufficient  property  was  retained  to 
pay  existing  debts,  although  the  father  had  afterwards  become  insolvent. 
For  other  examples  of  the  application  of  the  doctrine  see  Builer  and  Baka'^ 
MM,  3  Ca  27,  28,  29;  see,  also,  Dot  v.  Telling,  2  East,  257,  for  a  case  where 
the  court  refused  to  apply  the  doctrine.    In  Pierce  v.  HaU,  41  Barb.  142,  it 
was  doubted  whether  a  deed  from  the  comptroller  for  land  sold  for  taxes 
ought  to  be  allowed  to  operate  by  relation  to  the  day  of  sale  in  order  to  en* 
able  the  purchaser  to  recover  from  a  trespasser  property  severed  from  the 
freehold  between  the  sale  and  the  deed;  but  the  point  was  not  directiy 
decided. 

In  nearly  all  the  New  Tork  decisions  which  have  been  here  cited,  and  in 
many  of  those  from  the  courts  of  other  states,  the  principal  case  is  referred  to 
IS  an  authority  upon  this  whole  subject  of  relation.  Owing  to  a  mistake  in 
printing  the  oi^pnal  report,  the  case  is  sometimes  erroneously  dted  as  Jackson 
▼.  MeMkkael,  or  Jackson  y.  McCalL 
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JxTDOMSNT,  EsTOPFBL  BT. — ^Tho  judgment  of  a  oout  of  ooncurait  jmiadio- 
tion,  directly  upon  the  point  is,  as  a  plea  in  bar  or  evidence,  oondiuiTe 
between  the  same  parties  upon  the  same  matter  directly  in  question  in 
another  suit. 

EviDKNCS  TO  Show  what  has  been  Adjttdicated. — Evidence,  extrinsic 
the  record,  is  admissible  to  show  what  matters,  embraced  within  the 
issues,  were  passed  upon  in  a  former  action. 

Ebrob  to  tbe  common  pleas,  in  an  action  brought  by  the  de- 
fendant in  error  on  a  certain  promissory  note;  the  defense  lieing 
that  the  action  was  barred  by  a  judgment  between  the  same 
parties,  with  reference  to  the  same  subject-matter,  in  the  marine 
<sourt,  but  the  court  below  thought  the  judgment  no  bar.  Tbe 
facts  are  stated  in  the  opinion. 

J.  Anthon,  for  the  plaintiff  in  error,  contended:  1.  That  the 
judgment  in  the  marine  court  was  a  complete  bar:  Duchess  oj 
EiiigHton's  case,  11  St.  Tr.  261;  1  Phil.  Ev.  223;  Gahan  v.  Mam- 
^ay,  1  Irish  T.  R.  54;  Wright  v.  Dekl]fn,  1  Pet.  C.  C.  202;  SheUon 
Y.  Barbour,  2  Wash.  64;  Croudson  v.  Leonard,  4  Cranch,  436; 
Oulram  v.  Morewood,  3  East,  345;  2.  That  the  record  was  ad- 
missible without  being  specially  pleaded:  Bird  v.  Eandall,  3 
Burr.  1353;  j:>er  Lord  Mansfield:  Maury  y.  Harris,  2  Johns.  28. 

J,  Wychff,  contra,  insisted:  1.  That  the  judgment  should 
Lave  been  specially  pleaded:  Vooghi  v.  Winch,  2  B.  &  A.  662;  1 
Phil.  Ev.  225,  note;  2.  That  it  should  have  been  pleaded  by 
way  of  estoppel;  3.  That  the  judgment  in  the  marine  court  was 
general  and  indefinite,  and  upon  a  different  obligation,  etc., 
and  therefore  no  bar:  1  Phil.  Ev.  218;  Id.  223,  and  cases  cited. 

By  Court,  Woodwobth,  J.  This  is  a  writ  of  error  to  the  com- 
mon pleas  of  the  city  of  New  York.  Buckbee,  plaintiff  in  the 
<:ourt  below,  commenced  an  action  against  Gardner  on  a  prom- 
issory note.  The  defendant  pleaded  the  general  issue,  and 
gave  notice  of  special  matter,  that  the  note  was  given  in  part 
payment  for  a  vessel  called  the  Tiger,  sold  to  the  defendant 
and  others,  and  alleged  fraud  by  the  plaintiff  in  the  sale;  the 
vessel  being  at  the  time  rotten  and  unseaworthy,  and  that 
known  to  the  plaintiff.  At  the  trial  the  plaintiff  admitted 
that  the  note  was  one  of  two  promissory  notes  for  the  same 
amount,  given  by  the  defendant  and  two  others  as  the  conaid- 
eration  upon  the  sale  of  the  vessel. 


Aag.  1824.]  Gabdneb  v.  Bucebee.  257 

The  defendant  offered  to  prove,  in  bar  of  the  plaintiff's  de* 
mand,  that  the  plaintiff  impleaded  the  def  endant»  in  the  marine 
conrtof  the  city  of  New  York,  upon  a  promissoiy  note,  bearing 
even  date,  and  for  the  same  amount  as  the  one  now  in  question, 
signed  by  the  same  parties,  and  given  for  the  considei-ation- 
money;  that,  upon  the  trial  in  the  marine  court,  the  fraud  of 
the  plaintiff  in  the  sale  was  the  only  x>oint  in  question;  and  that 
judgment  had  been  rendered  in  that  court  in  favor  of  the  de- 
fendant, ou  the  ground  that  the  sale  was  fraudulent.  The 
plaintiff  objected  to  the  testimony,  because  the  judgment  had 
not  been  pleaded,  or  notice  given;  and  that  the  note  on  which 
the  present  suit  was  brought  is  a  different  instrument  from  that 
declared  on  in  the  marine  court.  The  judge  declared  the  evi- 
dence was  not  admissible  in  that  stage  of  the  cause,  but  might 
be  offered  after  proof  to  the  jury  of  the  fraud  and  in  support 
thereof,  to  which  the  defendant  excepted. 

The  defendant,  then,  in  proof  of  the  fraud,  offered  in  evi- 
dence the  record  of  the  judgment  in  the  marine  court,  in  favor 
of  the  defendant,  on  the  other  note.  By  the  record,  it  appeared 
that  the  defendant  pleaded  the  general  issue,  and  gave  notice 
of  a  total  failure  of  the  consideration.  J.  B.  Scott,  one  of  the 
justices  of  that  court,  testified  that  the  matters  directly  in  ques- 
tion before  the  marine  court  were  the  unseaworthiness  of  the 
vessel  at  the  time  of  sale,  and  the  knowledge  of  that  fact  by 
the  plaintiff,  it  not  being  disclosed  at  the  time  of  sale  to  the 
defendant. 

The  counsel  for  the  defendant  then  insisted  that  the  record 
was  a  judgment  of  a  court  of  concurrent  jurisdiction,  upon  the 
same  matters  in  question  in  the  court  below,  and  was  conclusive 
evidence  in  favor  of  the  defendant  to  entitle  him  to  a  verdict. 
The  judge  decided,  and  charged  the  jury,  that  the  matters  given 
in  evidence  by  the  defendant  were  not,  in  themselves,  sufficient 
to  bar  the  plaintiff's  action,  but  were  entitled  to  the  seriojas  con- 
sideration of  the  jury,  and  were  to  be  taken  by  them  in  con- 
junction with  the  other  evidence  of  fraud  offered  in  proof.  The 
jury  found  a  verdict  for  the  plaintiff.  The  defendant  excepted 
to  the  opinion. 

It  appears  clearly  that  the  question  of  fraud  was  tried  be- 
tween the  parties  in  the  marine  court  on  one  of  the  notes  given 
in  part  payment  of  the  vessel.  The  court  had  concurrent  juris- 
diction. The  question  is,  whether  the  judgment  thus  obtained 
is  not  a  conclusive  bar  to  a  recovery  in  this  cause?  The  law  is 
well  settled  that  the  judgment  of  a  court  of  concurrent  juris- 
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diction  directly  upon  the  point  is,  as  a  plea  in  bar,  or  evidence^ 
concluBive  between  the  same  parties  upon  the  same  matter 
directly  in  question  in  another  court.  This  was  the  rule  laid 
down  by  De  Orey,  chief  justice,  in  delivering  judgment  in  the 
Dvjchess  of  Kingston's  case,  11  State  Tri.  261;  1  Phil.  Ev.  223; 
1  Pet.  Bep.  202,  Cir.  Court  U.  S.  I  am  not  aware  that  it  has 
been  departed  from  by  our  courts.  The  general  principle  does 
not  appear  to  be  controverted  by  the  counsel  for  the  defendant 
in  error;  but  it  is  urged  that  the  judgment  in  the  marine  court 
does  not  affirm  any  particular  fact  in  issue  in  this  cause,  but  is 
general  and  indefinite;  and  that,  from  the  language  of  the 
record,  it  can  not  be  inferred  whether  the  two  cases  were 
founded  on  the  same  or  a  different  state  of  facts. 

It  is  true,  the  record  merely  proves  the  pleadings,  and  that 
judgment  was  rendered  for  the  defendant.  Without  other 
proof,  it  would  not  make  out  the  defense.  The  record  shows 
that  it  was  competent,  on  the  trial,  to  establish  the  &aud  of  the 
plaintiff.  Whether  fraud  was  made  out,  and  whether  that  was 
the  point  upon  which  the  decision  was  founded,  must  neces- 
sarily be  proved  by  evidence  extrinsio  the  record.  To  do  so,  it 
is  not  inconsistent  with  the  record,  nor  does  it  impugn  its  verity. 
The  jury  must  have  passed  on  the  fraud.  It  was  directly  in 
question.  Scott  testifies  that  the  unseaworthiness  was  not  dis- 
closed at  the  time  of  the  sale  to  the  defendant.  The  inquiry, 
then,  was  solely  directed  to  the  question,  was  the  vessel  unsea- 
worthy,  and  had  the  plaintiff  knowledge  of  that  fact  when  he 
sold?  By  the  finding  of  the  jury,  both  propositions  are 
affirmed.  The  judgment  became  conclusive  between  these  par- 
ties, on  these  points,  and  is  an  effectual  bar  to  the  action  to  re- 
cover the  residue  of  the  consideration-money.  It  is  unneces- 
sary to  consider  whether  the  record  was  admissible  in  evidence 
under  the  general  issue,  without  notice.  It  was  admitted,  and 
no  exception  was  taken  on  that  ground.  The  effect  ascribed  to  it 
seems  to  be  the  matericd  question  in  the  case.  It  is,  in  general, 
true  that  under  non-assumpsit  most  matters  in  discharge  of  the 
action,  which  show  that  at  the  time  of  the  commencement  of 
the  suit  the  plaintiff  bad  no  cause  of  action,  may  be  taken  ad- 
vantage of:  1  Chit.  472.  This  rule  may  appear  somewhat  arbi- 
trary, as  the  object  of  pleading  is  to  apprise  the  adverse  party 
of  the  grounds  of  defense.  It  is,  however,  peculiar  to  this 
action,  although,  as  Chitty  observes,  not  according  with  the 
logical  precision  which  usually  prevails  in  pleadings.  The 
judge  ought  to  have  charged  the  jury  that  if,  from  the  evidence. 
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they  were  satisfied  that  the  matters  in  question  had  been  passed 
apon  in  the  marine  court,  the  record  was  oonclusiye  against  the 
plaintifiTs  right  to  recover. 

I  am  of  opinion  that  the  exceptions  are  well  taken,  and  that 
the  judgment  ought  to  be  reyersed. 

Judgment  reversed. 

^TOFFKL  BT  JuDOHiNT.— fiee  BttU  T.  SUmtt,  18  Am.  Dmt  H,  Mid  noAef 
lee,  alao,  Buri  t.  Stemburgh^  potL 


OK':iM 


V.  Hopkins. 


[S  OowBi.  166.] 

BimnxoM^  of  PoasnaiON  by  a  vendor  or  mortgagor  of  gooda  iapHmafaeU 
though  not  oonelusiTe  evidence  of  fraud.  It  may  be  explained,  by  ahow- 
ing  that  the  aale  was  bonajide  for  a  valoable  oonaideration,  and  that  the 
Toidor  oontinaed  in  potseaaion  in  pnrBoance  of  some  agreement  conaiatent 
with  an  honest  tranaaction. 

Erbob  to  the  common  pleas,  in  an  action  of  trover,  brought  by 
Hopkins  against  Bissell  for  a  certain  mare.  The  facts  which 
were  found  by  a  special  verdict  are  sufficiently  stated  in  the 
opinion.  Judgment  for  the  plaintiff,  to  reverse  which  the  de- 
fendant brought  this  writ  of  error. 

IhlooU^  attorney-general,  for  the  plaintiff  in  enor,  contended; 
1.  That  the  first  bill  of  sale  did  not  on  its  face  show  that  the 
vendor  was  to  retain  possession  of  the  mare,  and  that,  therefore, 
it  was  in  judgment  of  law  fraudulent  against  creditors,  citing, 
WoneHey  v.  De  Matlos^  1  Burr.  474,  to  show  that  fraud  in  such 
cases  is  sometimes  a  question  of  law.  2.  That  the  bill  of  sale 
was  not  a  mortgage,  no  time  of  payment  being  prescribed,  but 
was  in  effect  an  everlasting  pledge  without  delivery;  that  the 
vendor's  continuance  in  possession  was  inconsistent  with  the 
deed,  and,  therefore,  fraudulent,  and  that,  with  certain  excep- 
tions, the  rule  was  the  same  in  conditional  as  in  absolute  sales: 
1  Pow.  on  Mort.  3,  4,  29;  Barrow  v.  Paxton^  5  Johns.  258  [4 
Am.  Deo.  354];  Claybom  v.  ffUl,  1  Wash.  177  [1  Am.  Dec.  452]; 
Clowy.  Woods,  5  Serg.  A  R.  275  [9  Am.  Deo.  346];  ByaU  v.  EoUe, 
1  Atk.  165,185;  Stevens  y.Sole,  1  Ves.  352;  Stone  v.  Orubham,  2 
Bulst  226;  Manion  v.  Moore,  7  T.  R.  63;  Worsely  v.  De  MaUos,  1 
Burr.  467;  Wilson  v.  Day,  2  Id.  827;  Turyn^s  case,  3  Co.  81,  a; 
Mace  V.  GadeU,  Cowp.  232.  And  that  this  case  did  not  come  within 
any  of  the  exceptions  noted  in  Sturtevani  v.  Ballard,  9  Johns.  837 
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f6  Am.  Deo.  281];  or,  in  Cole  y.  Davies,  1  Ld.  Bajm.  724;  or,  Oulh' 
rie  V.  Wood,  1  Stark.  367;  or,  Cadogan  y.  Kennel,  Cowp.  432. 
8.  That  the  object  in  taking  the  bill  of  sale  in  this  case  was  not 
to  seoare  payment,  but  to  prevent  other  creditors  from  taking 
the  property.  4.  That  if  the  plaintiff's  claim  was  void  against 
the  defendant,  the  latter's  knowledge  of  such  claim  was  imma- 
terial. 6.  That  the  defendant  in  error,  as  landlord,  might  have 
distrained  for  rent  due,  and  that  he  could  not  maintain  trover 
for  property  seized  off  the  premises.  6.  That  the  defendant  in 
error  had  no  right  of  possession  at  the  time  of  the  taking  and 
sale. 

8.  M,  Hopkins,  defendant,  in  pro,  per.,  contended:  1.  That, 
^while  the  general  rule  is  that  a  sale  of  chattels  unaccompanied 
Iby  possession,  is,  by  presumption  of  law,  fraudulent  prima 
facie,  this  rule  is  subject  to  exceptions  in  all  cases  where  the  yen- 
dor's  possession  is  for  a  fair  and  lawful  reason,  and  accompanies 
or  follows  the  deed  or  bill  of  sale:  Cadogan  t.  Kennel,  Cowp. 
432;  Stone  y.  Grubkam,  2  Bulst.  225;  Bucknal  v.  Boyslon,  Prec. 
in  Ch.  285;  Cole  y.  Davies,  1  Ld.  Baym.  724;  Edwards  v.  Harben, 
2  T.  R.  597,  per  Buller,  J.;  1  Cranch,  309;  Craig  y.  Ward,  9 
Johns.  201;  Sturtevantr.  Ballard,  Id.  337  [6  Am.  Dec.  281];  Ben- 
Ion  y.  Thomhill,  7  Taun.  149,  S.  C,  2  Marsh,  427.  2.  That  the 
retention  of  possession  was  at  most  only  a  circumstance  to  go  to 
the  jury,  upon  the  question  of  fraud,  and  might  be  explained 
Mantony.  Moore,  7  T.  B.  68;  Kidd  v.  Ratolimson,  2  Bos.  &  P.  59 
Worseley  v.  De  MaUos,  1  Burr.  484;  Eyall  y.  BoOe,  1  Atk.  167 
EeseXinion  y.  Gill,  3  T.  B.  620,  n.  (a).  3.  That  the  doctrine  is 
fully  recognized  in  New  York  that,  subject  to  a  general  presump- 
tion of  legal  fraud,  sales  of  this  sort  may  still  be  yalid,  where 
the  intent  is  fair,  and  not  calculated  to  do  a  wrong,  etc. :  Stur^ 
Uwant  y.  Ballard,  9  Johns.  337  [6  Am.  Dec.  281],  per  Kent,  C. 
J.;  Barrow  y.  PaxUm,  5  Id.  258  [4  Am.  Dec.  354].  4.  That  a 
bona  fide  mortgage  is  uniyersally  allowed  to  be  an  exception: 
Cortelyou  v.  Lansing,  2  Cai.  Cas.  202;  Barrow  v.  Paxlon,  5  Johns. 
258  [4  Am.  Deo.  354].  5.  That  the  first  instrument  was  plainly 
a  mortgage,  because  (1)  it  acknowledged  a  debt,  (2)  conyeyed 
property  to  secure  payment,  (3)  and  proyided  for  redemption. 
6.  That  the  second  instrument  was  also  a  mortgage,  being 
merely  a  continuation  of  the  first.  7.  That  the  transaction  was 
perfectly  fair,  reasonable  and  open. 

By  Court,  SAyAOB,  C.  J.  The  facts  in  this  case  are  shortly 
these :  In  September,  1817,  one  Jesse  Dryer  rented  of  Hopkins 
a  tayern-staud  and  small  farm,  at  an  annual  rent  of  one  hundred 
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and  twenty  dollars;  which^  however,  was  sabsequentlj  reduced. 
A  book  account  had  commenced  between  them  in  April  preced- 
ing. Settlements  were  made  at  different  times.  At  one  of 
*^hem,  on  the  first  of  October,  1819,  Dryer  was  found  in  arrears 
two  hundred  and  seventy-fonr  dollars  and  eighty-four  and  one 
half  cents;  and  to  provide  for  the  payment  and  security  of  this 
sum,  he  executed  a  bill  of  sale  of  a  variety  of  articles  of  personal 
property,  including  the  mare  now  in  controversy.  It  was  agreed 
that  the  articles  should  be  appraised  by  Jerome  Curtiss;  and 
upon  payment  being  made,  in  the  articles  or  otherwise,  the 
surplus  and  remaining  articles,  if  any,  should  be  released.  On 
the  next  day,  the  articles  were  appraised  by  Curtiss,  at  two 
hundred  and  thirty-seven  dollars  and  seventy-five  cents,  and  the 
appraisement  indorsed  on  the  bill  of  sale. 

On  the  first  of  January,  1821,  another  settlement  took  place, 
at  which  a  balance  of  one  hundred  and  forty-six  dollars  and 
sixty-one  cents  was  found  due  from  Dryer,  and  another  agree- 
ment was  written  on  the  same  paper  with  the  first,  as  follows: 
"  1821,  January  1.  Settled  the  amount  of  the  above  to  tbia 
time,  and  adjusted  the  balance  at  one  hundred  and  forty-six 
dollars  and  sixty-one  cents,  for  which  so  much  of  the  above 
property  as  remains  on  hand  is  to  remain  liable.  The  mare 
above  mentioned  is  to  be  delivered  to  Malcom  McNaughton,  on 
demand,  but  she  is  intended  to  remain  in  said  Dryer's  use  for 
the  present,  and  he  is  to  pay  into  Elihu  Scofield's  hands,  for 
said  Hopkins  in  good  judgments  or  securities,  or  to  said  Mc- 
Naughton's  hands,  in  grain,  the  amount  of  fifty  dollars,  within 
one  month,  and  on  continuing  his  payments  in  proportion,  the 
mare  is  intended  to  remain  with  him.'*  Dryer  continued  in- 
debted  to  Hopkins,  and  at  the  time  of  the  trial  in  the  court 
below  (May,  1821),  was  still  indebted  more  than  one  hundred 
dollars.  A  larp^e  portion  of  his  debt  was  for  rent.  More  than 
one  year's  rent  was  due  at  the  time  of  the  sale. 

In  the  month  of  November,  1817,  an  account  commenced  be- 
tween Dryer  and  Bissell,  and  in  March,  1820,  a  considerable 
balance  being  due,  a  suit  was  commenced  against  Dryer,  and  a 
judgment  recovered  in  September,  for  ninety-one  dollars  and 
fifty-eight  cents.  Execution  was  issued  on  the  fourth  of  Janu- 
ary, 1821,  and  delivered  to  the  sheriff,  who* was  directed  by 
Bissell  to  levy  on  the  mare,  while  she  was  off  the  premises  rented 
by  Dryer  of  Hopkins.  This  was  done,  while  the  mare  was  in 
Dryer's  possession,  and  in  February  she  was  sold  at  auction. 
Bissell  became  the  purchaser.     No  rent  was  tendered  or  offered 
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io  be  paid,  and  Bissell  had  notice  of  Hopkins's  claim  on  the  maro 
before  the  sale. 

The  object  of  leaving  the  mare  with  Dryer  was  to  enable  him 
to  settle  and  close  his  business  as  constable,  he  having  no  other 
horse.  Applications  were  made  to  him  for  the  purchase  of  the 
mare,  to  which  he  always  answered  she  was  not  his,  and  that 
Hopkins  had  a  claim  on  her,  or  owned  her.  Hopkins's  claim 
was  publicly  known.  There  was  no  secrecy  about  the  transac- 
tion. When  the  bill  of  sale  was  executed.  Dryer  was  indebted 
to  both  plaintiff  and  defendant,  and  to  others,  but  no  judgment 
or  execution,  of  consequence,  was  obtained  against  him,  till 
after  the  assignment.  The  mare  remained  in  Dryer's  possession 
from  the  date  of  the  first  instrument,  till  seized  by  the  sheriff. 
Part  of  the  articles  had  been  delivered,  and  credited  on  account. 

The  bill  of  sale  of  the  first  of  October,  1819,  was  clearly  a 
mortgage,  payable  on  demand,  and  I  can  see  no  grounds  for 
the  imputation  of  fraud  in  fact,  nor  do  I  conceive  the  facts  such 
as  to  constitute  legal  fraud.  It  is  very  distinguishable  from 
ISffyne's  case,  3  Bep.  80.  The  property  was  received  at  a  fair 
valuation.  The  donor  continued  in  possession;  but  no  person 
was  deceived  or  defrauded.  There  was  no  secrecy,  no  conceal- 
ment, no  suit  pending  till  several  months  af  terwarda 

I  do  not  think  it  necessary  to  enter  upon  a  minute  review  of 
the  cases.  Kent,  C.  J.,  has  examined  many  of  them  in  Stwrie- 
vani  V.  BaUard,  9  Johns.  338  [6  Am.  Dec.  281],  and  comes  to 
the  conclusion  that  a  voluntary  sale  of  chattels,  with  an  agree- 
ment, either  in  or  out  of  the  deed,  that  the  vendor  may  keep 
possession,  is,  except  in  special  cases,  and  for  special  reasons, 
to  be  shown  to  and  approved  of  by  the  court,  fraudulent  an^ 
void  as  against  creditors.  The  learned  judge,  no  doubt,  in- 
tended to  say  here,  as  in  Barrow  v.  Paxion,  5  Johns.  261  [4  Am. 
Dec.  354],  that  possession  continuing  in  the  vendor  is  only 
prima  facie  evidence  of  fraud,  and  may  be  explained.  The 
question  in.  every  case  is,  whether  the  act  done  is  a  bona  fidue 
transaction,  or  whether  it  is  a  trick  and  contrivance  to  defeat 
creditors:  Cadogan  v.  Kennet,  Cowp.  435.  The  possession  by 
the  vendor,  of  personal  chattels,  after  the  sale,  is  not  conclusive 
evidence  of  fraud.  The  vendee  may,  notwithstanding,  upon 
proof  that  the  sale  "wsksbonajide  and  for  a  valuable  consideration, 
and  that  the  possession  of  the  vendor  after  such  sale  was  in  pur- 
suance of  some  agreement  not  inconsistent  with  honesty  in  the 
transaction,  hold  under  his  purchase  against  creditors.  These 
points  were  directly  resolved  in  Brooks  v.  Powers,  15  Mass.  244 


Axig.  1824.J  BissELL  V.  Hopkins.  263 

[8  Am.  Dec.  99].  It  appeared  in  that  case  that  one  Witt,  in  the 
years  1816  and  1817,  lived  on  a  farm  of  the  plaintiff,  under  dis- 
tinct leases  for  each  year,  dated  the  first  of  April.  On  the  four- 
teenth of  April,  1817,  a  few  days  before  the  defendant's  attach- 
ment issued,  Witt  gave  the  plaintiff  a  bill  of  sale  of  the  oxen  in 
controversy,  and  deliyered  them  on  the  farm,  in  payment  of  the 
rent  of  part  of  the  preceding  year  and  the  whole  of  the  ensuing 
year.  The  plaintiff  then  agreed  that  Witt  should  have  the  oxen 
to  cany  on  the  farm,  and  they  remained  in  his  possession  when 
the  defendant  caused  them  to  be  seized  under  his  attachment. 
The  court  held  the  sale  valid,  and  expressed  themselves  gene- 
rally as  to  the  effect  of  the  vendor's  continuing  in  possession 
in  the  manner  I  have  already  stated.  Benton  v.  ThomhiU,  7 
Taun.  149,  is  a  case  somewhat  similar. 

The  reason  why  the  continuance  of  the  vendor  in  possession 
will  be  accounted  fraudulent  is,  that  it  gives  him  a  false  credit 
by  which  third  persons  are  deceived.  That  reason  fails  in  this 
instance.  When  the  bill  of  sale  was  executed,  Dryer  was  known 
to  be  indebted  to  several  persons,  biit  whether  he  was  reputed 
to  be  insolvent  does  not  appear.  His  landlord  had  an  un- 
doubted right  to  secure  himself  for  his  rent.  Dryer  had  a  right 
to  prefer  one  creditor,  provided  it  were  fairly  and  honestly  done. 
In*  this  case  the  bona  fides  of  the  transaction  are  not  questioned. 
A  good  reason  is  given,  in  my  judgment,  why  the  tenant  was  not 
at  once  stripped  of  his  property,  as  thereby  his  power  of  acquir- 
ing the  means  to  pay  his  debts  would  have  been  taken  from  him. 
No  deception  was  practiced.  The  transaction  was  public.  Dryer 
bimself  always,  after  the  mortgage,  stated  the  property  of  the 
mare  to  be  in  Hopkins.  Bissell  knew  it  before  the  sale,  and 
probably  before  he  prosecuted  Dryer.  In  my  opinion,  the  eom- 
tnon  pleas  decided  correctly,  and  their  judgment  should  be  af- 
firmed. 

Judgment  affirmed. 

EvrxKnoK  or  PossBssiosr  bt  Vbndob  or  Mortgaoob. — On  this  rabject 
«ee  Coburn  y.  Pickering,  14  Am.  ]>ec.  375,  and  the  cases  cited  in  the  note 
tbereta  The  principal  case  has  been  frequently  cited  and  approved  in  the 
New  York  courts  as  an  authority  on  this  point:  Setoard  v.  Jaeksotif  8  Cow. 
453;  Jennings  v.  Carter,  2  Wend.  449:  IHwer  v.  McLaughlin,  Id.  600;  ifo- 
LachlaH  v.  Wright,  3  Id.  349;  Archer  v.  HuhbeU,  4  Id.  518;  Hali  v.  TuUle,  8 
Id.  391;  ColUna  v.  Brush,  9  Id.  200;  Doane  v.  Eddy,  16  Id.  527;  Stoddard  v. 
Butier,  20  Id.  519;  Smith  v.  Acker,  23  Id.  657;  Taylor  y.  MiUs,  2  Edw.  Ch. 
220;  Haf^ord  v.  Artcher,  4  Hill,  289;  CuHis  v.  LeaviU,  15  N.  Y.  120.  But 
the  doctrine  here  laid  down  seems  to  have  been  modified  by  the  revised  stat* 
sites:  see  WkiU  v.  Cole,  24  Wend.  136. 
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Adein3  V.  Bheweb. 

[3  Oo«xir.20e.] 

JumsDrcnoir  or  ▲  Gauss  upon  Attachment  in  a  jiutioe'i  court  depend* 
upon  its  being  made  to  appear  that  the  defendant  is  concealed  within  the 
county  with  the  intent  mentioned  in  the  act,  or  has  departed,  or  la  aboat 
to  depart  from  the  county  with  like  intent 

LiABiLiTT  OF  Justices  of  the  Psacs. — ^A  justice  who  acts  without  juriadic- 
tion  is  liable  as  a  trespasser.  The  role  is  otherwise  if  he  errs  in  the 
exercise  of  established  jurisdiction. 

Ebbob  to  the  common  pleas,  in  an  action  brought  by  Adkins 
against  the  defendants  for  taking  and  carrying  away  the  plaint- 
iff's goods  and  chattels,  in  which  the  general  issue  was  pleaded. 
It  was  proved  at  the  trial  that  the  goods  were  attached  and  sold 
under  executions  issued  upon  judgments  recovered  bj  the  de- 
fendant Harvey  against  the  plaintiff  in  four  attachment  suits 
brought  before  the  defendant  Brewer,  a  justice  of  the  peace, 
and  under  certain  other  executions  which  were  first  satisfied. 
It  appeared  that  at  the  time  of  beginning  the  attachment  soits^ 
one  of  the  attachment  bonds  was  partly  or  wholly  filled  up  and 
executed,  but  that  the  others  were  signed,  sealed  and  executed 
in  blank,  and  delivered  to  the  justice  by  the  surety  therein,  with 
directions  to  fill  them  up.  No  evidence  was  offered  that  any 
proof  was  taken  at  the  time  of  the  issuance  of  the  attachments 
of  the  absence  or  concealment  of  the  defendant  in  said  suits^ 
and  plaintiff  in  this  action.  The  defendants  moved  for  a  non* 
suit,  which  was  granted,  and  the  plaintiff  in  error  excepted. 

S.  M.  Hopkins,  for  the  plaintiff  in  error,  contended  that  the 
executions  in  favor  of  Harvey  were  void,  because  the  justtoe 
had  not  acquired  jurisdiction  in  the  attachment  suits,  there 
having  been  no  proof  of  the  absence  or  concealment  of  the  de- 
fendant therein,  and  no  proper  bonds  having  been  executed,  and 
that  the  defendants  were  therefore  trespassers  ab  initio:  1  B.  L» 
398,  sec.  23;  Vosburgh  v.  Welch,  11  Johns.  175;  Curry  v.  Pringle^ 
Id.  444;  Percival  v.  Jones,  2  Johns.  Cas.  49;  Case  ▼.  Shepherd, 
Id.  27;  Bigehw  v.  Steams,  19  Johns.  39  [10  Am.  Deo.  189]; 
CoUins  V.  Ferris,  14  Id.  246;  Cable  v.  Cooper,  16.  Id.  152;  1 
Phil.  150. 

/.  Seelye,  contra,  contended:  1.  That  it  would  be  presumed 
that  the  attachments  were  issued  upon  proper  proof:  Van  Dyck 
V.  Van  Buren,  1  Cai.  84;  England  v.  Slade,  4  T.  B.  682;  Jackson 
V.  Woolsey,  11  Johns.  456;  Gray  v.  Oarder,  3  Mass.  899;  Col- 
man  V.  Anderson,  10  Id.  105;  1  Phil.  Ev.  150,  151  (2d  Am.  ed.); 
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King  t.  Hatvkin8,ll'Easi,  216;  Poioell  y.  MUbanke,  2  Wils.  362; 
S.  C,  2  W.  Bl.  852;  Williams  v.  East  India  Co.,  3  East,  192; 
Monk  V.  Buller,  1  Bolle,  83;  Dr.  HarscoVs  case.  Comb.  202;  Ball. 
N.  P.  298;  Evans  v.  Birch,  3  Campb.  10;  Peak  Ev.  5;  Earlwelt 
T.  Root,  19  Johns.  345  [10  Am.  Dec.  232J;  2.  That  trespass 
mrould  not  lie,  because  all  the  executions  upon  which  the  sale 
waa  made  were  regular,  excepting  three,  and  the  good  writs  wer& 
a  sufficient  authority:  Crother  v.  RamsboUom,  7  T.  R.  654;  Gren-- 
ville  V.  College  of  Physicians,  12  Mod.  386;  HiUchins  v.  Chambers^ 
1  Burr.  579;  Lynney.  Moody,  2  Str.  851;  3.  That,  at  most,  the 
want  of  proper  bonds  made  the  executions  voidable  only,  and 
not  void:  Butler  v.  Potter,  17  Johns.  145;  Prigg  v.  Adams,  2 
Salk.  674;  4.  That  if  the  attachment  issued  on  the  oath  of  the 
party,  or  without  oath  merely,  it  was  only  error:  Steenburgh  v. 
Koris,  10  Johns.  167. 

By  Court,  Savage,  C.  J.  The  defendants  are  called  ott 
directly,  not  collaterally,  to  show  why  they  have  undertaken  to 
dispose  of  the  plaintiff's  property.  They  must  then  show  a 
lawfal  authority.  A  power  to  act  is  the  first  thing  to  be  shown 
by  a  court  of  limited  aud  special  jurisdiction.  To  give  the- 
justice  jurisdiction,  it  must  appear  that  the  person  against 
whose  property  an  attachment  is  sought  is  either  concealed 
within  the  county,  with  the  intent  mentioned  in  the  act,  or  haa 
departed,  or  is  about  to  depart  the  county,  with  the  like  in- 
tent. 

In  Van  Steenburgh  v.  Korts,  10  Johns.  169,  the  court  seemed 
to  consider  the  proof  of  this  necessary  to  confer  jurisdiction;. 
and  Spencer,  J.,  takes  the  distinction  between  proof  before  a 
court  which  is  to  give  it  jurisdiction,  and  before  a  court  that 
already  has  jurisdiction. 

In  Vosburgh  v.  Welch,  11  Johns.  175,  the  court  say,  the  jus«- 
tice  must  be  considered  as  having  issued  the  attachment  with- 
out any  proof  whatever  of  the  departure  or  concealment  re- 
quired by  the  act;  and,  of  course,  without  authority.  The  rule 
as  to  the  justice's  liability  is,  that  when  he  has  no  jurisdictioa 
whatever,  and  imdertakes  to  act,  his  acts  are  coram  nonjudice^ 
and  void,  equally  so  as  if  he  was  not  a  justice.  If  he  has  juris-- 
diction,  but  errs  in  exercising  it,  then  his  acts  are  not  void,  but 
voidable  only.  In  the  former  case  he  is  personally  liable;  ia 
the  latter  not:  17  Johns.  146;  2  Johns.  Cas.  27;  14  Johns.  246; 
19  Id.  39. 

I  do  not  consider  this  case  as  coming  within  the  rule  that  ai> 
officer  is  |  resumed  to  have  done  an  act,  the  omission  of  whicb 
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^ould  render  him  liable  for  negligence.  There  is  preeumptiTO 
proof  at  least  that  no  eyidence  was  taken  by  the  justioe,  and 
positive  proof  that  no  seouritj  was  taken,  except  in  one  cause 
out  of  four.  The  sale  by  the  constable,  after  the  other  execa- 
tions  were  satisfied,  could  not  be  justified,  except  upon  the  au- 
thority of  these  executions,  and  as  they  were  void,  there  was 
no  authoriiy  whatever;  all  persons  concerned  were  trespaRBon. 
The  judgment  of  the  court  below  must  be  reversed. 

Judgment  reversed. 

LiABiuiT  or  Judicial  OvnosBa.— On  this  point  see  OrmmouT^  Boffmomd^ 
6  Am.  Deo.  200,  and  note;  Yates  y.  Lajuing^  Id.  290^  and  note;  LUUe  v. 
Moore,  7  Id.  574;  Gregory  v.  J^roiPii,  Id.  731;  Jemu  v.  Hmgkee,  9  Id.  364; 
Traeg  ▼.  WOUame,  10  Id.  102;  Reti  v.  Hood,  Id.  682;  Fladk  v.  Sarruigtam, 
12  Id.  17a 


Rowley  v.  Bamj. 

(S  Oowmr,  aos.] 

Lost  Nbootiabli  Noo. — ^No  action  at  law  can  be  maintained  by  the 

f eree  on  a  lott  negotiable  note  payable  to  bearer.  The  remedy  is  In 
equity.  Bat  if  the  note  is  not  negotiable,  or  if  negotiable,  Ium  new 
been  negotiated,  the  payee  can  reoover  at  law. 

A  Keootiabls  Kots  Showit  to  havb  vmxs  DnrsoTBD  wiU  sostain  an 
action  at  law. 

Ebbob  to  the  common  pleas.  The  action  was  brought  oxig- 
inally'in  a  justice's  court  by  Bowley  against  Ball  on  a  prom-. 
issoiy  note  for  thirty  dollars,  given  by  Ball  to  one  William 
Huxley,  alleged  to  be  dated  on  or  about  the  middle  of  June, 
1819,  payable  to  said  Huxley,  or  bearer,  and  transferred  to  the 
plaintiff,  which  note  was  averred  to  have  been  stolen,  lost,  de- 
stroyed or  taken  from  the  plaintiff  without  his  knowledge  or 
consent.  Plea,  the  general  issue.  The  plaintiff  had  judgment 
before  the  justice,  and  Ball  appealed  to  the  common  pleas.  At 
the  trial  it  appeared  that  Ball  could  not  read  or  write;  and 
that  the  note  purported  to  have  been  signed  by  him  by  his 
mark,  but  had  no  subscribing  witness.  There  was  no  direct 
proof  of  its  execution,  but  it  was  proved  by  a  brother  of  the 
payee,  to  whom  the  said  note,  together  with  another  for  twenty 
dollars,  also  against  Ball,  had  been  transferred,  that  he  informed 
Ball  that  he  held  the  notes,  and  requested  payment  of  some 
money  on  them,  and  that  Ball  said  he  could  not  pay,  but  re- 
quested the  witness  to  take  a  gun  from  him  in  part  payment.    It 
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farther  appeared  that  the  note  in  suit  was  subseqaentl j  transfer- 
red to  the  plaintiff  and  appellee,  who  testified  that  he  put  the 
note  in  his  pocket-book,  and  some  time  afterwards  made  diligent 
search  for  it  both  in  his  pocket-book  and  desk,  but  could  not  find 
it;  that  it  was  either  lost,  stolen  or  destroyed;  and  that  he  had 
reason  to  believe  that  it  had  been  stolen,  and  given  to  Ball,  as 
the  story  of  its  loss  first  came  to  him  from  Ball.  Bat  on  cross- 
examination,  the  plaintiff  testified  that  his  brother-in-law  first 
saggested  to  him  that  the  note  was  lost.  It  appeared  that  the 
note  was  overdue  when  lost.  The  defendant  insisted  that  as 
there  was  no  proof  of  the  actual  destruction  of  the  note,  he 
ought  not  to  be  put  to  his  defense.  The  judges  being  of  the 
same  opinion,  gave  judgment  of  nonsuit,  to  which  the  plaintiff 
excepted,  and  brought  the  case  here. 

A.  Samson,  for  the  plaintiff  in  error,  contended  that  an  action 
at  law  was  maintainable  on  a  lost  note,  though  negotiable,  if 
lost  when  overdue,  and  cited:  Pintard  v.  TachingUm,  10  Johns. 
IM;  Chit,  on  Bills  (Phil,  ed.),  202;  liarius  on  Bills,  19;  Max- 
well on  Bills,  136;  Meeker  v.  Jackson^  8  Yeates,  442;  note  to 
Pieraon  v.  Hutchinson,  2  Campb.  214;  Freeman  v.  Boynlon,  7 
Mass.  483, 486;  Brown  v.  Messiter,  8  Mau.  &  Sel.  281;  Anderson 
V.  Bobson,  2  Bay,  495;  Poioel  v.  Boche,  6  Esp.  76.  In  reply  to 
the  argument  of  the  defendant's  counsel  that  the  proper  remedy 
was  in  a  court  of  equity,  since  a  court  of  law  could  not  exact 
indemnity,  he  was  proceeding  to  discuss  the  question  of  indem- 
nity, when  Woodworth  and  Sutherland,  JJ.,  informed  him  that 
it  was  not  necessary  to  pursue  that  question  as  that  defect  was 
not  insisted  on  in  the  court  below,  where  the  only  objection 
made  was  that  the  actual  destruction  of  the  note  was  not 
proved. 

J.  Dickson,  contra,  insisted  that  no  action  would  lie  on  a  lost 
negotiable  note,  unless  it  was  actually  destroyed,  citing  Piersan 
V.  Huickinson,  2  Campb.  211;  S.  0.,  6  Esp.  126;  Mayor  y.  Johnson, 
8  Campb.  824;  Bayley  on  Bills,  169;  Chit,  on  Bills  (Phil,  ed.), 
484,  485;  Davis  v.  Dodd,  4  Taun.  602;  Poole  v.  SmUh,  Holt,  N. 
P.  144;  and  that  the  proper  remedy  was  in  a  court  of  equity, 
which  alone  could  exact  indemnity  to  secure  the  defendant 
against  having  to  pay  the  debt  twice,  citing:  Walmsley  v.  Child, 
1  Vee.  sen.  841;  1  Ponb.  Eq.  17;  Ex  parte  Oreenway,  6  Ves. 
812. 

By  Court,  WoonwoRTH,  J.  No  exception  was  taken  to  the 
proof  given  as  to  the  execution  of  the  note*    Were  it  necessary/ 
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howeyer,  to  express  an  opinion,  I  should  consider  the  eyidence 
prima  facie  sufficient.  The  witness  stated  to  the  defendant  thai 
he  held  two  notes  against  him,  given  to  William  Huxley;  one 
for  tldrtj  dollars,  the  other  for  twenty  dollars.  The  defendant, 
in  reply,  admitted  the  notes,  and  offered  to  make  part  payment. 
The  identity  of  the  note  to  which  the  confession  related  is  estab* 
lished  with  reasonable  certainty.  The  case  of  Shaver  t.  Ehle^ 
16  Johns.  201,  is  clearly  distinguishable  from  the  present.  The 
remaining  question  is,  whether  an  action  at  law  can  be  sustained 
on  a  negotiable  promissory  note,  payable  to  bearer,  by  a  persoa 
who  was  the  holder,  on  his  proving  that  the  note  was  lost. 

If  the  note  had  not  been  negotiable,  or,  if  negotiable,  had 
not  in  fact  been  negotiated,  the  plaintiff  would  be  entitled  to 
recover:  Pinlard  v.  Tackington^  10  Johns.  104.  The  cases  which 
have  not  permitted  a  recovery  at  law  upon  negotiable  paper 
lost,  but  not  destroyed,  were  those  in  which  the  paper  had  been 
indorsed  before  it  was  lost:  Pierson  t.  Huichinson^  2  Campb.  211; 
Ex  parte  Oreenway^  6  Yes.  812.  In  this  case,  the  note  being 
payable  to  bearer,  the  holder  could  make  out  prima  facie  a 
cause  of  action,  and  although  the  note  was  due  at  the  time  it 
was  lost,  the  maker  would  be  exposed  to  the  hazard  of  showing 
that  fact  by  legal  evidence.  It  would,  therefore,  seem  to  be  a 
hard  doctrine  which  should  place  the  maker  in  this  situation^ 
without  requiring  an  indemnity.  In  such  cases  it  is  better  to 
leave  the  party  to  his  remedy  in  equity,  where  a  suitable  indem- 
nity will  be  provided  against  any  subsequent  recovery.  This 
subject  peculiarly  belongs  to  equity  jurisdiction.  In  Ee  parte 
Oreenway,  Lord  Eldon  observes:  "I  never  could  understand 
by  what  authority  courts  of  law  compelled  parties  to  take  the 
indemnity."  In  Pierson  v.  Hutchinson,  Lord  EUenborongh 
held,  that  whether  an  indemnity  be  sufficient  or  insufficient,  is 
a  question  of  which  a  court  of  law  can  not  judge;  and  although 
there  are  dicta  that,  upon  the  offer  of  an  indemnity,  the  en* 
dorsee  of  a  lost  bill  may  recover  at  law,  they  are  so  contrary 
to  the  principles  upon  which  the  judicial  system  rests,  he  could 
not  venture  to  proceed  upon  tbem. 

Ghitty,  in  his  Treatise  on  Bills,  p.  173,  ed.  of  1817,  is  of 
opinion  that  where  the  bill  has  been  lost  after  it  became  due^ 
there  is  no  reason  why  the  person  who  lost  it  should  not  be  per- 
mitted to  proceed  at  law,  without  offering  an  indemnity,  inas- 
much as  the  law  would,  in  such  case,  secure  all  the  parties  to 
the  bill  against  future  liability  to  a  person  who  becomes  the 
'holder  of  it  after  it  falls  due.     This  is  undoubtedly  eoireet^ 
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provided  the  maker  of  the  note  or  acceptor  of  the  bill  could 
prove  that  it  came  to  the  hands  of  the  holder  after  due.  If,  in 
Ihe  present  case,  the  plaintiff  recovers  against  the  defendant, 
and  sabsequentlj  a  suit  is  commenced  on  the  note  bj  another, 
claiming  to  be  a  bona  fide  holder,  the  recovery  had  would  not 
alone  be  a  sufficient  defense.  The  defendant  must  also  prove 
ihe  fact  that  it  was  due  when  it  was  lost  by  the  present  plaintiff. 
If  he  could  not,  then  the  subsequent  holder  would  recover,  on 
the  ground  that  it  did  not  appear  he  received  the  note  after  it 
became  due. 

It  is  not  necessary  that  the  plaintiff  should  have  a  remedy  at 
law  in  such  a  case.  His  redress  is  ample  in  equity,  where  the 
defendant  can  be  protected  against  subsequent  liability.  I  have 
not  found  any  adjudged  case  on  this  precise  point;  but,  from  the 
reason  of  the  thing,  and  the  analogy  to  cases  where  notes  have 
been  lost  after  they  were  indorsed,  I  think  the  action  cannot  be 
sustained,  without  proving  that  the  note  was  destroyed. 

Judgment  affirmed. 

Rebcsdixs  on  Lost  Notxs  and  Bonds. — ^This  sabjeot  is  diacaased  in  the 
iiotea  to  Edwards  v.  McKee,  13  Am.  Beo.  479;  and  Bank  qf  UnUed  SiaUs  v. 
Siil,  Id.  47. 


MoKlNSTRY   V.  DaYIS. 

[3  Oowxv,  899.] 
A  FncB-oovEBT  may  be  impriaoned  on  a  eo.  ao.,  bat  not  npon  memo  pro- 


Monov  for  the  discharge  of  the  wife  of  Davis,  who  was  ar- 
rested at  the  plaintiff's  instance,  on  a  ca.  sa.,  issued  upon  a  judg- 
ment in  assumpsit  against  herself  and  husband,  the  husband 
not  being  liable  to  imprisonment^  he  having  been  discharged  un- 
der the  non-imprisonment  act. 

C7 .  MiUer,  for  the  motion. 

E,  WUliama,  contra. 

By  GouBT.  Clearly  this  motion  can  not  be  granted.  A.  feme-' 
covert  is  liable  to  be  imprisoned  on  a  ca.  sa.,  with  or  without 
her  husband;  and  so  are  all  the  oases,  though  it  is  otherwise  as 
to  mesne  process. 

Motion  denied. 
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COBBECTION  OF  ESROBS. 


OF 


NEW    TOBE. 


Seymoub  V.  Delanot. 

[8  QowmK,  M&J 

Sracmo  PiBiOBMAirci  of  a  GoirraACT  is  not  deoreed  m  a  matter  of  ooane^ 
bat  only  in  the  exerdae  of  a  sound  legal  discretion.  The  oomplainant 
most  present  a  oontraot  which  is  fair,  just  and  reasonable,  entered  into 
npon  an  adequate  consideration,  and  free  from  fraud,  miarepreaentition 
or  surprise,  and  not  hard,  unequal,  or  unconscionable^ 

DacBxnov  which  thb  Chancellor  Posusais  in  suits  for  specifio  partem* 
ance  of  contracts  is  not  arbitrary  nor  capricious;  it  must  be  regulated  oo 
grounds  which  will  make  it  judicisL 

Ikadequaot  or  Pbicb  alone  is  not  a  sufficient  ground  to  vacate  a  oontnc^ 
but  the  enforcement  of  a  contract  may  be  refused  where  the  oooaideration 
is  BO  inadequate  as  to  make  the  contract  hard,  unfair,  and  nnreaaonablsL 
(Per  Savage,  0.  J.) 

Sfbctto  PiRfOBMAVCB— Tftlb  OF  VxNDOB.—It  is  Ordinarily  anfficient  that 
the  vendor,  seeking  specific  performance,  is  able  to  make  title  at  tiie 
entry  of  the  decree,  though  before  then  his  title  was  imperfecti 

Ths  Uabitual  Imtempxbamgx  of  one  of  the  contracting  parties  may  be  a 
ground  for  denying  a  decree  for  specifio  performance,  where  it  is  sufficknt 
to  cast  a  suspicion  on  the  fairness  of  the  transaction. 

IVADEQUACT  OF  pRiOB  without  fraud  or  other  ingredient^  is  not  aafBeieot  ta 
stay  the  power  of  chancery  to  enforce  a  contract  for  the  sale  of  land,  mi* 
lees  the  inadequacy  is  so  gross  as  to  be  evidence  of  frand. 

That  thb  Vekdob's  Remedy  at  law  is  gone,  by  reason  of  there  being  a  mort- 
gpige  on  the  estate,  so  that  he  could  not  convey  a  good  title  at  the  day 
named  in  the  contract,  is  no  ground  for  refusing  specific  performance  in 
equity. 

Appeal  from  a  decree  of  the  court  of  chancery  dismissing  the 
appellant's  bill  for  a  specifio  performance  of  certain  articles  of 
agreement.  The  case  is  sufficiently  stated  in  the  opinions  of 
Savocre,  C.  J.,  and  Sudam,  senator. 
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«7.  Duer  and  J.  V.  Henry,  for  the  appellant. 

TulcoU,  AUomey-^eneral,  and  8.  Jones,  for  the  respondents. 
The  points  and  authorities  presented  on  both  sides  sufficiently 
appear  in  the  following  opinions. 

Sataox,  0.  J.  On  the  fourteenth  day  of  January,  1820 
William  Seymour  and  Thomas  Ellison  entered  into  an  agree* 
ment,  under  seal,  by  which  Ellison  agreed  to  convey  to 
Seymour  farms  in  the  towns  of  Montgomery  and  Walldll,  ia 
the  county  of  Orange,  containing,  by  estimation,  seven  hun- 
dred and  ninety-nine  acres  of  land;  and  Seymour  agreed  to 
to  convey  to  Ellison  an  equal  undivided  third  part  of  certaia 
lots  in  the  village  of  Newburgh;  the  conveyances  to  be  executed 
on  or  before  the  first  of  June  then  next.  It  was  further  agreed 
that  the  parties  might  respectively  take  possession  of  the  prem- 
ises so  to  be  conveyed  to  them.  The  parties  did  take  posses* 
sion  accordingly;  and  on  the  third  of  August,  1820,  Ellison 
died  without  the  conveyances  being  executed.  The  bill  was 
filed  against  the  respondents,  as  the  heirs  of  Thomas  Ellison^ 
to  compel  the  performance  of  the  above  contract.  It  was  re- 
sisted in  the  court  of  chancety  on  three  grounds:  1.  Inadequacy 
of  price;  2.  Debility  of  Ellison's  mind,  produced  by  habitual 
intoxication;  3.  The  inabiliiy  of  the  appellant  to  fulfill  on  his 
part. 

The  chancellor  dismissed  the  bill  on  all  these  grounds,  and 
expressed  an  opinion  that  inadequacy  of  price  may,  of  itself, 
and  wi&out  fraud  or  other  ingredient,  be  sufficient  to  authorize 
the  court  to  refuse  its  aid  in  enforcing  the  performance  of  a  con* 
taract  for  the  sale  of  land,  though  it  might  not  be  sufficient  to 
set  aside  the  contract. 

These  are  the  principal  points  in  the  case  on  which  the  de- 
fense rests.  The  testimony  is  veiy  voluminous,  and  I  shall  not 
now  enter  into  a  detailed  statement  of  it.  The  weight  of  evi* 
dence,  in  my  judgment,  establishes  the  difference  in  value  be* 
tween  the  farms  and  the  lots,  at  five  thousand  dollars  and  up* 
wards;  and  that  Ellison  was,  in  the  month  of  January,  1820» 
and  before  and  after,  of  intemperate  habits.  Some  of  the  wit- 
nesses represented  him  as  incapable  of  doing  business;  and 
others  thought  him  capable,  except  when  intoxicated.  It  also 
appears  that,  both  in  January  and  June,  1820,  the  village  lots 
were  encumbered  by  a  mortgage  to  the  amount  of  five  thousand 
dollars,  and  so  continued  till  shortly  before  filing  the  bill. 

It  is  asserted  by  elementary  writers  that  the  power  of  enforo* 
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ing  agreements  spedficallj  will  not  be  exercised  but  to  sub- 
eerve  the  cause  of  justice;  and  that,  whenever  the  bargain  is  a 
liard  one,  bordering  on  oppression;  where  there  has  not  been 
perfect  fairness;  where  any  facts  have  been  concealed  which 
should  have  been  disclosed;  or  where  any  unfair  advantage  haa 
been  taken;  in  those  cases  equity  will  not  decree  a  specific  per- 
formance, but  leave  the  party  to  his  remedy  at  law:  Beeve's 
Dom.  Bel.  386;  Newland  on  Gontr.  223,  224. 

The  cases  in  which  a  court  of  equity  decrees  specific  perform- 
ance of  contracts,  are  those  where  damages  recovered  at  law 
would  not  answer  the  intention  of  the  parties  in  making  the 
contract:  2  Sch.  &  Lef.  347. 

In  my  judgment,  his  honor  the  chancellor  is  correct  in  say- 
ing that  it  is  not  a  matter  of  course,  in  all  cases,  to  decree 
specific  performance  of  contracts:  Gas.  Temp.  Talb.  236;  12 
Yes.  331;  1  Yes.  jun.  566.  It  requires  the  exercise  of  a  sound 
discretion  upon  a  view  of  all  the  circumstances.  That  discre- 
tion must,  indeed,  not  be  arbitrary  and  capricious.  It  must  be 
regulated  upon  grounds  that  will  make  it  judicial:  7  Yes.  35. 
If  the  contract  has  been  entered  into  by  a  competent  party, 
and  is,  in  its  nature  and  circumstances,  unobjectionable,  it  is  as 
much  a  matter  of  course  to  decree  specific  performance,  as  it  is 
to  give  damages  at  law:  9  Yes.  G03. 

The  appellant's  counsel  maintain  that  inadequacy  of  price 
alone  is  no  ground  for  refusing  to  enforce  a  specific  perform- 
ance, unless  it  amounts  to  evidence  of  fraud.  The  case  of 
Thompson  v.  Harcourt,  2  Br.  P.  C.  415,  a.  d.  1722,  is  claimed  as 
an  authority  by  both  parties.  As  I  understand  it,  it  supports 
the  proposition  advanced  by  the  appellant's  counsel.  The  case 
was  substantially  this,  so  far  as  it  is  applicable  here:  During  the 
infatuation  which  prevailed  on  the  subject  of  the  South  Sea 
scheme,  and  on  the  eighteenth  of  June,  1720,  Thompson  agreed 
with  Harcourt,  that  he  would,  on  the  next  opening  of  the  books 
of  the  company,  transfer  to  him  one  thousand  pounds  South  Sea 
stock,  and  Harcourt  agreed  to  pay  to  Thompson  nine  thousand 
two  hundred  pcunds  for  it,  which  is  nine  hundred  and  twenty 
per  cent.  The  books  were  opened  on  the  fifth  of  October. 
Thompson  represented  to  Harcourt  that  he  had  the  thousand 
pounds  ready  to  transfer,  though,  in  fact,  he  had  but  two  hun- 
dred and  ninety  pounds.  And  Harcourt  not  being  prepared  to 
pay  the  nine  thousand  two  hundred  pounds,  another  agreement 
was  entered  into,  by  which  the  time  was  extended  to  the  next 
transfer-day  after  Ghristmas,  upon  certain  terms.     That  day 
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urns  the  first  of  May,  1721,  and  Thompson  not  haying  the  stock 
procared  it  of  another^  to  be  returned  on  certain  conditions. 
On  that  day  the  stock  was  tendered  to  Haroourt,  but  refused 
bj  him,  and  then  re-transferred  to  the  person  from  whom  it  had 
been  procured  for  the  purpose  of  the  tender.  Thompson  then 
prosecuted  at  law  upon  the  contract;  and  Harcourt  filed  his  bill 
to  be  relieved  against  it.  In  the  meantime  the  bubble  had 
burst,  and  it  was  enacted  by  parliament  that  all  contracts  for 
the  sale  and  purchase  of  the  stock  unperformed  on  the  twenty- 
ninth  of  September,  1721,  where  the  seller  had  not  the  stock  on 
the  day  of  the  contract,  or  within  six  days  after,  should  be  void 
as  to  so  much  as  the  seller  was  not  possessed  of.  Thompson 
then  filed  a  cross-bill,  praying  a  specific  performance.  Both 
causes  were  heard  at  the  same  time,  and  the  court  decreed  that 
Harcourt  should  pay  Thompson  nine  hundred  and  twenty  per 
cent,  for  the  two  hundred  and  ninety  pounds  stock  which  he 
actually  held  of  his  own.  This  decree  was  on  the  bill  for  re- 
lief; and  the  cross-bill,  which  was  for  specific  performance,  was 
^smissed  without  costs.  Thompson  appealed  because  he  was 
not  allowed  the  nine  hundred  and  twenty  per  cent,  on  the 
whole  thousand  pounds;  but  the  appeal  was  dismissed,  and  the 
-decree  affirmed.  The  only  reason  why  the  nine  hundred  and 
twenty  per  cent,  was  not  allowed  on  the  whole,  must  have  been 
because  he  was  the  owner  of  stock  to  two  hundred  and  ninety 
pounds  only.  The  decree  proceeded  upon  the  act  of  parlia- 
ment. So  far  as  the  court  acted  on  the  contract,  they  must  be 
finderstood  as  decreeing  a  specific  performance.  In  that  case 
there  was  no  pretense  of  fraud  or  circumvention.  It  seemed  to 
rest  on  inadequacy  only,  and  that  arising  from  subsequent  cir- 
'Cumstances;  the  stock  being  worth  nine  hundred  and  twenty 
X>er  cent,  at  the  time  of  the  contract.  There  were  other  facts 
and  points  in  the  case  to  which  I  have  not  referred,  as  they 
liave  no  bearing  on  the  present  question. 

In  Bamardiston  v.  lAngvfoody  2  Atk.  133,  Bamardiston  being 
distressed  for  money,  conveyed  to  Lingwood  his  (B.'s)  interest, 
being  a  remainder  in-tail  after  the  death  of  his  uncle,  worth 
three  hundred  pounds  per  annum,  for  the  sum  of  three  hun- 
dred pounds.  A  bill  for  relief  was  filed,  and  a  cross-bill  for  a 
.specific  performance.  Lord  Hardwicke  dismissed  the  cross-bill; 
;and  says  that  in  the  case  of  a  hard  bargain,  when  it  is  not  ab- 
solutely executed,  but  executory  only,  the  constant  rule  of  the 
-court  is  not  to  carry  it  into  execution. 

BuxUm  V.  Lister,  3  Atk.  883,  the  bill  was  to  enforce  a  contract 
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for  timber  Bold  at  three  thousand  and  fifty  pounds,  when  it 
worth  no  more  than  two  thousand  five  hundred  pounds.  Iiord 
Hardwicke  objected,  at  first,  on  the  ground  that  the  thing  in 
controversy  was  a  chattel;  but  finally  decided  on  the  merits, 
and  dismissed  the  bill  upon  the  ground  of  hardship  without 
costs,  on  Buxton  giving  up  the  agreement;  saying  that  if  he 
was  to  dismiss  it  upon  the  misrepresentation  (which  was  fuUj 
shown),  be  would  dismiss  it  with  costs.  In  the  course  of  his 
remarks  he  uses  the  language  quoted  by  his  honor  the  chan* 
cellor:  '*  That  nothing  is  better  established  than  that  the  couri 
will  not  decree  a  performance  of  an  agreement,  unless  it  is  fair 
and  just  iu  all  its  parts;  and  that  it  is  in  the  discretion  of  the 
court  whether  they  will  decree  a  performance." 

In  the  same  year  (1746),  the  cause  of  Joynes  v.  Staiham,  2  Ath. 
888,  before  him  on  a  bill  for  a  specific  performance  of  an  agree- 
ment for  a  lease  of  &  house,  which  was  signed  by  the  defendant 
only,  and  contained  a  stipulation  to  pay  nine  pounds  rent  yearly. 
The  defendant  insisted  and  offered  to  prove  that  the  agree- 
ment should  have  been  to  pay  the  rent  clear  of  taxes;  but  the 
plaintiff,  who  wrote  it,  omitted  that  clause.  Lord  Hardwicke 
admitted  the  evidence,  observing:  "  That  the  constant  doctrine 
of  this  court  is,  that  it  is  in  their  discretion  whether  in  such  a 
bill  they  would  decree  a  specific  performance,  or  leave  the 
plaintiff  to  his  remedy  at  law." 

In  The  City  of  London  v.  Nash,  1  Ves.  12,  more  fully  reported 
3  Atk.  412,  Lord  Hardwicke  refused  to  decree  specific  per- 
formance on  the  ground  that  the  court  is  not  obliged  to  do  this 
where  it  will  be  attended  with  great  loss  and  hardship  to  one 
of  the  parties.  The  bill,  in  that  case,  claimed  a  performance 
of  an  agreement  to  new  build  certain  houses,  which  the  defend- 
ant had  agreed  to  do,  but  instead  of  building,  had  thoroughly 
repaired  them.  It  is  also  observed  that  even  if  the  defendant 
intended  to  evade  his  contract,  still  a  specific  performance 
would  be  hard,  and  all  that  the  city  wanted  was  to  be  com* 
pensated  in  damages.  The  chancellor,  therefore,  directed  an 
issue. 

In  Underwood  v.  Hitchcox,  2  Yes.  279,  Lord  Hardwicke  says: 
The  rule  of  equity,  in  carrying  agreements  into  a  specific  per- 
formance, is  well  known,  and  the  court  is  not  obliged  to  decree 
every  agreement  entered  into,  though  for  valuable  oonsideratioA 
ii  strictness  of  law,  it  depending  on  the  circumstances.  And» 
undoubtedly,  every  agreement,  of  which  there  should  be  i^ 
specific  performance,  ought  to  be  in  writing,  certain  and  fair  ia 
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all  its  parts,  and  for  adequate  consideration.  And  he  refused, 
in  that  case,  to  decree  performance,  because  it  was  too  hard  to 
decree  the  defendant  to  make  a  surrender  of  the  copyhold  estate 
(which  was  the  thing  in  controversy),  for  so  inadequate  a  consid- 
eration .  He  referred  to  the  rule  laid  down  in  Attorney-General  t. 
Day,  1  Yes.  220,  where  he  says  that  decreeing  performance  is 
discretionary,  when  the  party  has  his  election  of  two  remedies, 
in  equity,  or  at  law;  and,  even  if  there  is  no  other  remedy,  it 
should  not  be  done,  if  there  are  strong  and  material  objectioDS 
against  it.  Lord  Hardwicke's  rule  was  recognized  by  Lord 
Erskine,  in  Mason  y.  Armiiage,  13  Yes.  37. 

The  case  of  Faim  y.  Broum,  cited  by  counsel  in  Ramsden  y. 
HyUon,  2  Yes.  307,  was  admitted  to  be  an  authority  supporting 
the  chancellor's  decree,  if  it  was  correctly  stated.  Lord  Hard- 
wicke,  in  that  case,  said  that,  independent  of  the  circumstance 
of  intoxication  when  the  contract  was  entered  into,  the  hard- 
ship alone  of  losing  half  the  purchase-money,  if  carried  into 
execution,  was  sufficient  to  determine  the  discretion  of  the 
court  not  to  interfere,  but  leave  the  parties  to  law. 

In  Day  y.  Newman,  at  the  rolls,  2  Cox,  77,  performance  was 
refused,  on  the  ground  of  inadequacy  alone;  but  in  Collier  v. 
Brown,  1  Cox,  428,  decided  the  same  year  (1788),  in  the  court 
of  exchequer,  though  there  was  some  inadequacy  of  price,  a 
performance  was  decreed.  An  estate  worth  four  hundred 
pounds,  or  more,  was  sold  for  two  hundred  and  seventy-fiyo 
pounds.  The  price  first  asked  was  three  hundred  pounds,  but 
the  owner  was  not  much  acquainted  with  the  estate,  and  sup- 
posed she  was  selling  to  the  tenant,  till  after  the  contract  was 
executed.  She  was  also  very  old;  yet  the  court  was  of  opinion 
that  the  parties  bargained  with  their  eyes  open,  and  as  there 
was  no  imposition  or  surprise  in  the  case,  mere  inadequacy  of 
price  (when  it  could  not  be  used  as  evidence  of  fraud),  was  not 
of  itself  sufficient  to  prevent  the  court  from  administering  its 
usual  equity. 

Three  years  afterwards,  the  same  court,  in  lilly  v.  Peers^ 
cited  by  Sir  Samuel  Bomilly,  from  his  own  note,  in  Mortlock  v. 
BuUer,  10  Yes.  301,  declared  that  laying  out  of  consideration 
all  circumstances  of  fraud,  the  court  would  not  enforce  a  hard 
bargain.  We  have  not  the  facts  upon  which  the  decision  was 
founded;  but  it  seems,  from  the  remarks  of  Baron  Thompson^ 
that  it  was  a  clear  case  of  fraud. 

WkUe  y.  Damon,  7  Yes.  30,  was  the  case  of  property  sold  at 
auction  for  one  thousand  one  hundred  and  twenty  pounds  worth 
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iwo  ihoasand  two  hundred  pounds.  A  bill  was  filed  for  a 
specific  performance;  and  thottgh  Lord  Bossljn  first  dismissed 
the  bill,  on  the  ground  of  inadequacy,  it  was  not  finallj  de- 
cided on  that  ground.  It  was  before  Lor4  BossItu,  and  after- 
wards, on  a  petition  for  a  rehearing,  before  Lord  Eldon.  They 
both,  however,  agreed  in  the  general  proposition  that  it  is  not 
a  matter  of  course  to  carry  an  agreement  into  execution,  but 
rests  in  discretion. 

In  Coles  T.  Trecothick,  9  Yes.  216,  Lord  Eldon  declared  that, 
unless  the  inadequacy  of  price  is  such  as  shocks  the  conscience, 
and  amounts  in  itself  to  conclusiye  eyidence  of  fraud  in  the 
transaction,  it  is  not  a  sufficient  ground  for  refusing  a  specific 
performance.  He  had  just  been  recapitulating  the  facts.  It 
was  a  case  of  sale  of  real  estate  by  an  auctioneer,  and  Treco- 
thick  had  suryeyed  the  premises,  and  valued  them  at  twenty- 
three  thousand  pounds;  had  told  the  auctioneer  not  to  sell  for 
less  than  nineteen  thousand  five  hundred  pounds,  and  bad 
agreed  they  should  go  for  twenty  thousand  pounds;  but  he  re- 
fused compliance  with  the  contract,  because  another  ofiTer  of 
twenty-five  thousand  pounds  had  been  subsequently  made;  and  if 
the  declaration  of  hid  lordship  was  made  in  allusion  to  those 
facts,  it  certainly  can  not  be  questioned. 

The  case  of  MorUock  v.  BuUer^  10  Yes,  292,  was  also  the  case 
of  a  sale  by  an  auctioneer,  of  an  estate  for  twenty-six  thousand 
five  hundred  pounds,  worth  thirty-four  thousand  nine  hundred 
pounds.  The  question  of  inadequacy  was  noticed  by  the  coun- 
sel and  much  discussed.  Lord  Eldon  did  not  decide  upon  it, 
but  refused  the  specific  performance  upon  other  grounds.  He, 
however,  seems  to  adopt  the  doctrine  of  Lord  Alvanley,  that  the 
court  is  not  bound  to  execute  every  contract;  that  if  there  was 
any  sort  of  surprise  that  made  it  not  fair  nor  honest  to  call  for 
an  execution,  he  would  not  give  the  extraordinary  relief  of  a 
specific  performance,  neither  would  he  order  the  contract  to  be 
delivered  up,  but  would  let  the  purchaser  go  to  law. 

So  in  WiUan  v.  Willan,  16  Yes.  83,  the  point  of  inadequacy 
was  not  raised.  Lord  Eldon  remarked  that  there  are  many 
cases  where  equity  will  not  disturb  an  agreement  which  hai 
been  executed,  though  it  would  have  refused  to  cany  it  into 
execution. 

In  Weaiem  v.  Busselly  8  Yes.  &  Beames,  193,  there  was  great 
inadequacy.  The  purchase  was  stated  by  counsel  to  be  at  one- 
tenth  of  the  value.  The  master  of  the  rolls  does  not,  indeed, 
decide  on  that  point;  but  he  argues  strongly  against  its  suf- 
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ficiency^as  a  ground  to  refuse  specific  performance.  There  was 
in  that  case  no  pretense  of  incapacity.  The  vendor  set  his  own 
price  and  obtained  it,  and  though  he  lived  a  year  and  a  half 
afterwards,  expressed  no  dissatisfaction,  yet,  it  was  proved  that 
in  1809,  when  the  purchase  was  made,  the  estate  was  worth 
double  the  price.  The  master  of  the  rolls,  after  noticing  these 
facts,  remarks  that  the  court  would  treat  men's  contracts 
with  great  levity,  if,  on  such  a  state  of  circumstances,  it  should 
refuse  to  carry  them  into  execution.  In  Chriffiih  v.  Sprailey,  2 
Br.  Ch.  Cas.  179,  n.,  it  was  decided,  that  inadequacy  alone  was 
not  sufficient  to  set  aside  a  transaction.  Having  thus  noticed 
most  of  the  cases  cited  by  his  honor,  the  chancellor,  I  shall  pro- 
ceed to  state  some  of  those  cited  by  the  counsel. 

In  Cily  of  London  v.  Richmond^  2  Yern.  423,  the  bill  was  filed 
to  compel  the  performance  of  a  lease.    One  objection  was,  that 
the  rent  reserved  was  seven  hundred  pounds  per  annum,  and 
the  real  value  not  three  hundred  pounds,  and  that  it  was  against 
the  rules  of  equity  to  decree  in  specie  such  a  hard  and  unreason* 
able  bargain;  but  the  Lord  Keeper  Wright  said,  as  a  beneficial 
bargain  will  be  decreed  in  equity,  so  if  it  happens  to  be  a  losing 
bargain,  for  the  same  reason  it  ought  to  be  decreed.    Adams  v. 
Weare,  1  Br.  Ch.  Cas.  567,  on  appeal  from  the  rolJs,  was  a  bill 
for  the  specific  performance  of  an  agreement  to  purchase  a  mill- 
seat.     The  purchaser  had  agreed  to  give  a  large  price,  in  the 
Tiew  of  building  a  mill,  which  depended  on  the  consent  of  the 
corporation  of  Bristol.     The  contract  was  absolute  in  its  terms, 
and  the  vendor  had  refused  to  annex  any  condition.    The  ven- 
dee could  not  obtain  the  consent  of  the  corporation,  and  refused 
compliance  with  his  contract.     The  master  of  the  rolls  had  de- 
creed performance,  and   Lord   Chancellor  Thurlow   said   he 
thought  he  had  done  right,  for  no  case  could  be  cited  where 
parties  have  made  a  bargain  with  their  eyes  perfectly  open,  and 
no  surprise  whatever,  as  in  that  case,  in  which  the  court  had 
refused  to  decree  specific  performance.     He  added:  "Here  is 
no  mistake  of  the  object,  and  as  to  the  greatness  of  the  price, 
Adams  (the  vendor)  had  a  right  to  ask  a  large  sum,  and  the 
other  had  agreed  to  give  it,  with  a  view  to  the  intended  purpose 
of  erecting  and  working  his  mill." 

In  Mortimer  v.  Capper,  1  Br.  Ch.  Cas.  156,  the  question  was, 
whether  equity  would  enforce  the  performance  of  an  agreement, 
for  a  piece  of  land,  against  the  heirs  of  the  vendor,  where  part 
of  the  consideration  was  an  annuity  of  fifty  pounds,  for  the  ven- 
dor's life,  and  he  had  died  two  days  after  making  the  agreement. 
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The  whole  consideratioxi  was  two  hundred  pounds,  and  the 
annuity,  fifty  pounds.  The  ground  was  worth  one  thousand 
three  hundred  pounds;  and  it  was  contended  that  the  agree- 
■lent  was  too  hard,  and  ought  not  to  be  carried  into  execution. 
The  lord  chancellor  said:  '*  I  remember  a  case  of  a  contract  for 
a  piece  of  ground,  which  was  to  be  inclosed,  for  twenty  pounds. 
jind  upon  a  bill  for  specific  performance,  the  defense  was,  thai 
it  was  worth  two  hundred  pounds,  and  although  the  contract 
was  to  be  performed  in  fuiuro,  yet  neither  party  knowing  the 
Talue,  the  master  of  the  rolls  decreed  performance."  In  rela- 
tion to  the  case  before  him,  however,  he  said:  "  I  think  if  the 
f  rice  be  fair,  the  contract  ought  not  to  be  cut  down  merely  be- 
cause the  annuity,  which  is  a  contingent  payment,  never  became 
payable;''  and  he  ordered  a  reference  to  a  master,  to  inquire 
into  the  real  value  of  the  estate  and  of  the  annuity. 

In  Emery  v.  Wase^  8  Yes.  518,  the  question  was,  whether  a 
husband  should  be  compelled  to  procure  his  wife  to  execute  his 
contract,  and  Lord  Eldon,  arguendo^  says:  ''I  do  not  deny  that 
mere  difference  in  value,  though  considerable,  is  not  of  itself  a 
BufSfiifiXLt  ground  for  refusing  a  specific  performance  of  a  oon- 
fract;  but  very  considerable  difference  in  value  is  not  incon- 
sidorable  evidence  that  it  was  not  made  with  great  care  and 
attention." 

In  Burrowes  v.  Lock,  10  Ves.  470,  Edward  Cartwright  was  en- 
titled to  two  hundred  and  eighty-eight  pounds,  and  assigned  ii 
to  the  plaintiff,  to  whom  he  was  indebted  one  hundred  and  thirty- 
two  pounds,  and  b}'  whom  he  was  pressed  for  satisfaction  of  the 
debt.  The  costs  of  the  transaction  were  ten  pounds,  paid  by  the 
plaintiff;  and  Cartwright  had  previously  conveyed  away  one 
ttmth,  BO  that  one  hundred  and  forty-two  pounds  were  given 
fur  what  was  worth  two  hundred  and  sixty  pounds.  The  master 
of  the  rolls  decreed  performance,  saying:  "  If  fraud  is  out  of  the 
ca^e,  I  do  not  know  that  I  can  set  aside  this  contract,  or  refuse 
to  act  upon  it,  merely  on  the  ground  of  inadequacy  of  price." 

lu  Cadman  v.  Horner,  18  Ves.  10,  the  plaintiff  prayed  a 
specific  performance  of  a  contract,  which  was  resisted  on  the 
ground  of  inadequacy  and  misrepresentation,  and  on  those  two 
grounds  it  was  denied.  But  the  master  of  the  rolls  expressed 
BO  opinion  upon  the  question  of  inadequacy  alone.  The  case  of 
Poole  V.  Shergold,  2  Br.  Ch.  Cas.  118,  decides  that  the  difference 
arising  from  the  calamities  of  the  times  ought  not  to  rescind  a 
contract;  and  Jackson  v.  Lever,  3  Br.  Ch.  Cas.  605,  that  a  con- 
tract for  the  sale  of  land,  for  au  annuity  for  the  life  of  the  vendor. 
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fihall  be  performed  by  the  yendor^B  heirs,  though  he  died  with- 
out receiving  any  part  of  it. 

The  object  of  the  two  hist  cases,  I  presume,  was  to  show  that 
although  the  nayy  yard  was  not  established  at  Newburgh,  and 
although  Ellison  died  before  the  application  to  enforce  the  con- 
tract, yet  neither  of  these  circumstances  can  constitute  a  defense 
to  the  present  action.  Many  cases  have  also  been  cited  by  the 
counsel  for  the  respondents,  some  of  which  I  shall  examine.  I 
will  first,  however,  consider  a  little  further  some  of  the  above 
cases. 

The  case  of  ThanqMion  v.  Harcourt^  I  have  considered  an  au- 
thority for  the  appellant.   As  I  before  remarked,  it  was  claimed 
by  the  counsel  on  both  sides.    It  was  considered  by  the  chan- 
cellor as  a  case  in  favor  of  the  respondents.  Perhaps,  therefore, 
I  am  mistaken  in  my  reading  of  it,  but  I  think  not.     It  was  in 
the  house  of  lords.    The  reporter  has  not  given  the  opinion  of 
the  judges,  and  we  must  infer  the  ground  of  decision  from  the 
case,  the  decree,  and  the  points  argued  by  the  counsel.     The 
case  was  decided  thirteenth  of  February,  1722.     On  the  ninth 
of  November,  in  the  same  year,  the  case  of  Kien  v.  Stukely  was 
decided  (which  I  shall  hereafter  refer  to  on  another  point),  in 
which  a  specific  performance  was  refused.     Both  these  cases 
grew  out  of  the  South  Sea  speculation,  or  were  connected  with 
it.    In  the  first,  where  nine  hundred  and  twenty  per  cent,  was 
decreed  to  be  paid,  it  appeared  that  when  the  contract  was 
made,  it  was  fair  and  equal;  that  stock,  at  one  time  was  one 
thousand  per  cent,  above  par.     The  inadequacy  arose,  there- 
fore, from  subsequent  circumstances,  and  did  not  exist  at  the 
time  of  the  contract.    In  the  latter  case,  lands  were  sold  for 
forty  years'  purchase,  which  at  the  time  were  worth  only  fifteen 
years'  purchase;  and  the  vendee  expected  to  pay  in  South  Sea 
stock.    The  inadequacy  here  existed  at  the  time  of  the  contract, 
and  must  have  been  one  ground,  at  least,  of  the  decree.     Both 
cases  were  decided  by  the  same  court,  and  within  nine  months 
of  each  other;  and  in  my  opinion  are  perfectly  reconcilable 
upon  the  relative  difference  of  time  at  which  the  inadequacy 
arose.     So  in  London  v.  Bichmond,  the  rent  was  agreed  upon  on 
a  calculation  of  the  quantity  of  water  which  certain  pipes  would 
discharge.     This  was  greatly  overrated;    yet  the  court  com- 
pelled performance.    The  lessee  should  have  calculated  better; 
though,  I  confess,  I  am  not  satisfied  with  that  case. 

In  Adams  v.  Weare,  the  seller  was  explicit,  and  when  the  pur- 
chaser said  he  would  give  the  price,  if  the  consent  of  the  city  of 
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Bristol  could  be  obtained,  the  seller  told  him:  **  Sir,  I  will  haye 
uo  'if  in  the  case.  You  must  purchase  absolutely,  or  not  at  all." 
In  that  case  it  was  admitted  that  the  inadequacy  existed  at  the 
time  of  the  contract,  and  was  known  to  both  parties;  and  the 
court  would  not  permit  the  purchaser  afterwards  to  be  off  from 
his  contract,  because  he  did  not  succeed  in  his  speculation. 

Not  so  in  this  case.  The  appellant  avers  that  the  lots  were 
worth  the  consideration  given,  or  very  near  it,  long  before  any- 
thing was  ever  said  about  a  navy  yard  at  Newburgh;  and  on 
the  other  hand,  the  inadequacy  is  shown  to  have  existed  at  the 
time  of  the  contract,  and  not  to  have  arisen  from  subsequent 
circumstances.  It  does  not  appear  that  the  expectation  of  a 
navy  yard  was  the  sole  inducement  to  the  purchase.  It  is 
stated  by  one  witness,  that  Ellison  intended  to  build  stores  and 
sloops,  and  go  extensively  into  commerce. 

Johnson,  Ex^r  of  Bill,  v.  NoU,  1  Vem.  271,  272.  In  thiacase. 
Hill  bought  of  the  defendant  a  contingent  estate  at  an  under- 
value. Nott  had  previously  brought  his  bill  to  be  relieved,  and 
was  relieved  by  Lord  Nottingham;  but,  upon  a  rehearing  be- 
fore Lord  Keeper  Guilford,  that  decree  was  reversed.  Johnson 
then  brought  his  bill  for  a  specific  performance;  and  the  lord 
keeper  said  that  a  contract  which  carries  an  equity  to  have  it 
decreed  in  specie,  ought  to  be  without  all  objection. 

In  Vaughan  v.  Thomas,  1  Br.  Ch.  Cas.  556,  the  plaintiff 
agreed  with  the  defendant  for  an  annuity  worth  nine  years'  pur- 
chase, for  the  consideration  of  five  years'  purchase,  and  brought 
his  bill  to  compel  a  specific  performance;  but  the  court  said 
that  if  they  assisted  the  plaintiff,  they  should  give  sanction  to  a 
very  unconscientious  bargain,  and  that,  under  this  view  of  the 
case,  he  was  by  no  means  entitled  to  their  aid. 

In  CoUeU  v.  WoUaston,  3  Br.  Ch.  Cas.  228,  the  plaintiff  had 
purchased,  at  auction,  the  reversionary  interest  of  two  thousand 
pounds  South  Sea  stock,  subject  to  the  life  of  a  man  forty-five 
years  of  age,  and  one  thousand  two  hundred  pounds  South  Sea 
annuities,  for  two  hundred  and  fifteen  pounds;  and  filed  his  bill 
for  an  assignment  and  transfer.  The  master  of  the  rolls  said^ 
the  reversionary  interest  seeming  to  be  sold  for  a  very  low 
price,  he  would  direct  an  inquiry  into  their  value  before  he  de* 
creed  a  specific  performance  of  the  purchase:  Ft(f.,  also,  sev- 
eral cases,  5  Yin.  539  to  549,  adhering  to  the  rule  Ir  ^^'"^ 
manby  v.  Beckley,  that  the  contract  must  be  fair  and  reasonabii^ 
in  every  particular. 

In  ClUherall  v.  OgQvie,  1  Desau.   257-263,  the  defendant 
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entered  into  a  written  contract  to  sell  the  plaintiff  certain  lands^ 
for  three  thousand  five  hundred  pounds,  which  were  worth 
three  times  that  amount.  On  further  inquiry  as  to  the  value  of 
the  property,  he  declined  executing  the  conveyances;  and  the 
bill  was  brought  for  a  specific  performance.  The  court,  after  a 
full  discussion  and  examination  of  the  cases  on  the  subject^ 
took  notice  of  the  distinction  between  setting  aside  an  unrea- 
sonable contract  after  it  is  executed  and  compelling  a  specific 
performance;  and  recognizing  Lord  Hard  wickers  rule  in  Under* 
wood  ▼.  HitckcoXf  declared,  that  on  full  consideration  of  the 
case,  and  all  the  circumstances  (although  there  was  no  proof  of 
fraud  or  imposition),  the  sum  for  which  the  land  was  agreed  to 
be  sold  was  grossly  inadequate  to  its  real  value;  and  that  being^ 
an  unreasonable  contract,  and  a  very  hard  bargain,  it  would  be 
unreasonable  and  unjustifiable  to  decree  a  specific  performance,, 
and  left  the  plaintiff  to  his  remedy  at  law. 

In  Ward  v.  Webber,  1  Wash.  279,  President  Pendleton,  deliver* 
ing  the  opinion  of  the  court,  says:  ''It  is  true  that  the  court 
will  never  decree  iniquity,  and  there  are  instances  where  they 
have  refused  to  decree  hard  bargains,  though  fair;  but  these  are 
rare,  and  are  generally  cases  of  glaring  hardships.  For,  in  gen* 
eral,  the  court  will  not  undertake  to  estimate  the  speculations  of 
parties  in  a  contract,  but  vnll  deem  them  the  best  judges  of  their 
ovm  views,  and  will  compel  a  performance,  though  they  maybe 
eventually  disappointed  in  their  expectations." 

In  the  case  of  Campbell  v.  Spencer,  2  Binn.  138,  there  was  na 
fraud  or  imposition,  nor  does  it  appear  that  there  was  inade- 
quacy to  any  great  degree;  but  it  was  a  foolish  bargain,  whereby 
a  farmer  agreed  to  sell  his  farm  for  the  remnant  of  a  store  of 
goods;  and  Chief  Justice  Tilghman  and  Judge  Breckenridge 
both  say  they  would  not  enforce  the  contract  nor  declare  it  void, 
but  leave  the  plaintiff  to  his  action  upon  it.  Judge  Brecken- 
ridge placed  reliance  upon  its  being  a  hard  bargain,  attended 
irith  suspicious  circumstances. 

In  the  case  of  Osgood  v.  Franklin,  2  Johns.  Ch.  23  [7  Am.  Deo. 
673],  the  chancellor  remarks:  "  There  is  a  very  important  dis- 
tinction, which  runs  through  the  cases,  between  ordering  a 
contract  to  be  rescinded,  and  decreeing  a  specific  performance. 
Though  inadequacy  of  price  is  not  a  ground  for  decreeing  an 
agreement  to  be  delivered  up,  or  a  sale  rescinded,  unless  its 
grossness  amount  to  fraud,  yet  it  may  be  sufficient  for  the  court 
to  refuse  to  enforce  performance.    It  is  not  uncommon  for  the 
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court  to  refuse  to  enforce  for  inadequacy,  and  at  the  same  time 
to  refuse  to  rescind." 

Chancellor  Desaussure,  who  was  not  on  the  bench  when  the 
cause  of  Clitkerall  y.  OgUvie,  was  decided,  has  added  a  Taluable 
and  learned  note  to  the  report  of  that  case,  which  he  concludes 
by  observing:  "  It  is  agreed,  on  all  hands,  that  the  court  is  not 
bound  to  decree  a  specific  performance  in  every  case  where  it 
will  not  set  aside  the  contract,  nor  bound  to  set  aside  eveiy  con- 
tract of  which  it  will  not  decree  the  specific  performance.  The 
court  will  not  decree  specific  perfonnance  where  there  is  any 
surprise,  making  it  not  fair  and  honest  to  proceed  and  call  for 
specific  performance." 

Having  thus  taken  a  cursory  view  of  some  of  the  principal 
cases  on  the  point  under  consideration,  and  having  also  noticed 
the  ditia  of  some  learned  jurists,  I  shall  be  justified  in  the  re* 
mark  that  the  question  is  one  upon  which  very  great  men  have 
differed,  and  have  administered  the  equity  of  the  court  upon  di- 
ametrically opposite  principles.  The  one  class  maintain  that 
the  court  will  not  lend  its  aid  to  enforce  the  performance  of  con- 
tracts unless  they  are  fair,  just  and  reasonable,  and  founded  on 
adequate  consideration.  The  other  class  maintain  that  unless 
the  inadequacy  of  price  is  such  as  shocks  the  conscience  and 
amounts  in  itself  to  decisive  and  conclusive  evidence  of  fraud  in 
the  transaction,  it  is  not  of  itself  a  sufficient  ground  for  refusing 
a  specific  performance. 

The  most  distinguished  of  those  who  support  the  latter  doc- 
trine is  Lord  Eldon.  To  him  maybe  added  Sir  William  Grant 
Lord  Keeper  Wright,  and  probably  some  others.  The  form^ 
doctrine  was  declared  or  acted  upon  by  the  Lords  Somers,  Mac- 
clesfiekl,  Northington,  Guilford,  Talbot,  Harcourt,  Hardwicke, 
Alvanley,  Erskine,  Eosslyn,  and  Chief  Baron  Eyre,  in  England, 
and  in  this  country  it  has  been  adopted  by  the  court  of  chancery 
of  South  Carolina,  the  court  of  appeals  of  Virginia,  and  the  couii 
of  chancery  of  this  state;  and  I  believe  there  is  no  American  de- 
cision to  the  contrary.  Among  American  jurists  of  distinguished 
celebrit}',  who  have  maintained  this  doctrine,  are  Chancellor  De- 
saussure  of  South  Carolina,  President  Pendleton  of  Virginia, 
thu  lato  Chief  Justice  Reeve  of  Connecticut,  and  last  though  not 
least,  the  lato  Chancellor  Kent,  justum  et  tenncem  propositi  vi" 
rum,  a  man  whose  stern  integrity,  superior  talents,  and  exten- 
tiivo  erudition,  have  rendered  him  an  ornament  to  the  courts 
over  which  he  has  presided  in  his  native  state;  and  who  may, 
without  arrogance,  but  with  the  most  perfect  complacency,  look 
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back  upon  his  twenty-six  years  of  judicial  labors,  and  say:  Exegi 
fnonumerUum  aere  perennius;  regalique  sUu  pyramidum  allius: 
nan  omnis  mariar;  muUaque  pars  met  viiabil  Libitinam, 

If  we  determine  this  question  by  the  preyailing  practice  of 
<x)urt8  of  equity  (it  has  not,  indeed,  been  uniform),  we  must 
decide  in  faTor  of  the  rule  as  laid  down  by  Lord  Hardwicke. 
If  we  determine  it  by  the  reason  and  propriety  of  the  two  pro- 
positions, there  is  certainly  great  weight  in  the  coDsideration 
that,  in  enforcing  contracts,  the  court,  if  it  acts  at  all,  must  act 
ex  rigore,  and  can  not  weigh  the  equities  of  the  parties,  whereas 
a  jury,  in  a  court  of  law,  can  mitigate  the  damages  according 
to  equity  and  good  conscience.  It  seems,  indeed,  paradoxical 
to  send  parties  from  a  court  of  equity  to  a  court  of  law  to  ob- 
tain equity;  but  it  arises  from  the  peculiar  construction  and 
practice  of  the  courts. 

Again,  if  we  call  to  our  aid  the  opinions  of  men  among  the 
most  celebrated  for  their  learning  and  talents-  of  the  times  in 
which  they  respectiyely  lived,  we  find  a  great  preponderance  in 
f  aTor  of  sending  hard  and  inequitable  bargains  to  a  court  of 
law.  Upon  authority,  therefore,  as  well  as  upon  principle,  I 
am  clearly  of  opinion  that  a  court  of  equity  ought  not  to  lend 
its  aid  in  enforcing  an  executory  contract,  unless  it  is  fair,  just, 
reasonable  and  equal  in  all  its  parts,  and  founded  upon  ade- 
quate consideration.  It  is  undoubtedly  well  settled  that  in- 
adequacy of  price  alone  is  not  a  sufficient  reason  for  setting 
aside  a  contract  executed,  unless  its  grossness  amount  to  fraud; 
but  there  is  a  wide  difference  between  enforcing  an  executory 
contract  and  setting  aside  a  contract  deliberately  executed;  and 
the  two  subjects  admit  of  very  different  views  and  considera- 
tions. 

The  next  ground  of  defense  is,  that  Ellison's  mind  was  de- 
bilitated by  habitual  intoxication.  The  witnesses  agree  as  to 
the  fact  of  his  habitual  intemperance  for  some  years  before  Lis 
death;  but  they  differ  in  their  opinions  as  to  the  effect  produced 
by  it  upon  his  capacity  to  transact  business.  The  fact  is  be- 
fore the  court,  and  our  acquaintance  with  mankind  supersedes 
the  necessity  of  evidence  to  prove  that  habJ^Tual  inebriety,  in 
most  cases,  debilitates  the  mind.  As  like  causes  produce  like 
effects,  it  would  require  strong  proof  to  show  that  Ellison  was 
an  exception  to  the  general  rule.  It  also  appears  that  this  con- 
tract was  unknown  to  his  family  and  friends.  It  was  made  by 
Drake  Seymour  on  behalf  of  his  brother.  And  though  the 
character  of  Drake  Seymour  rebuts  the  idea  of  fraud  or  imposi« 


284  Seymoub  v.  Delanct.  [New  Tork^ 

tion  upon  a  man  under  intoxication;  jet  it  is  well  known  that 
interest  has  a  controlling  influence  over  the  minds  of  many, 
perhaps  of  most  men,  even  of  correct  principles;  and  may,  and 
ofteD  does,  induce  them  to  make  bargains  which  conscience  can 
Dot  approve. 

The  third  ground  of  defense  is  that  the  appellant  was  unable, 
on  the  day  appointed,  to  give  a  title  to  the  lots,  on  account  of 
incumbrances.  The  appellant's  counsel  contend  that  it  is  suffi- 
cient if  he  was  able  to  give  a  title  at  the  time  of  the  decree;  and 
so  it  was  decided  bj  the  master  of  the  rolls,  in  Langford  y.  PiU, 
2  P.  Wms.  630.  He  said  that  the  direction  of  the  court,  in  all 
cases,  was  to  inquire  whether  the  teller  can,  not  whether  he 
could,  make  a  title  at  the  time  of  executing  the  agreement. 
In  Wynn  t.  Morgan,  7  Yes.  202,  it  was  decided  that  where  the 
time  at  which  the  contract  was  to  be  executed,  is  not  material, 
and  there  is  no  unreasonable  delay,  the  vendor,  though  not 
having  a  good  title  at  the  time  the  contract  was  to  be  executed, 
nor  when  the  bill  was  filed,  but  being  able  to  make  a  title  at 
the  hearing,  is  entitled  to  a  specific  performance. 

In  Brashier  v.  OraU,  6  Wheat.  528,  Chief  Justice  Marshall 
Bays,  the  rule  that  time  is  not  of  the  essence  of  a  contract,  haa 
been  recognized  in  courts  of  equity;  that  a  failure  to  perform 
on  the  day  does  not  deprive  a  purchaser  of  his  right  to  demand 
a  specific  performance  at  a  subsequent  day,  when  he  shall  be 
able  to  comply  vrith  his  part  of  the  engagement.  But  the  rule 
is  not  universal.  Circumstances  may  have  changed,  and  the 
other  party  may  be  placed  in  a  worse  condition;  and  then  the 
court  would  leave  the  parties  to  their  remedy  at  law.  The 
party  who  is  ready,  may  file  his  bill  requiring  the  other  to  per- 
form or  rescind;  and  the  court  will  compel  him  to  do  one  or 
the  other.  If,  then,  a  bill  for  a  specific  performance  be  brought 
by  a  party  who  is  himself  in  fault,  the  court  will  consider  all 
the  circumstances  of  the  case,  and  decree  according  to  those 
circumstances. 

In  Hepburn  v.  Auld,  5  Cranch,  262,  the  same  point  had  been 
BO  ruled,  though  Mr.  Justice  Livingston  expressed  his  dissent 
on  the  point  of  d^ensing  with  time:  1  Wheat.  195, 196,  S.  C. 
In  Butler  v.  O'Hear,  1  Desau.  398  [1  Am.  Dec.  671],  the  court  say: 
Lapse  of  time,  unattended  with  other  circumstances,  is  not,  of 
itself,  a  sufficient  ground  for  it  to  refuse  its  aid  to  compel  a 
specific  performance  of  an  agreement;  that  it  was  sufficient  if 
the  plaintiff  could  then  make  title.  In  Judi^n  v.  Wasa,  11 
Johns.  525  [6  Am.  Dec.  392],  which  was  a  case  of  the  sale  of 
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lacd,  at  auction,  one  of  the  conditions  being  that  the  money 
should  be  paid  in  seyenty-five  hours,  the  conveyance  to  be  dated 
on  the  day  of  sale;  the  premises  were  incumbered  with  a  mort- 
gage, and  the  court  said  that  in  every  sale  of  that  kind,  there  is 
a  condition,  that  the  purchaser  shall  not  be  bound  to  part  with 
his  money,  unless  the  seller  is  able  to  give  him  a  title  according 
to  the  terms  of  the  sale.  That,  however,  was  an  action  at  law, 
and  is  not  applicable  here.  In  Waters  v.  Travis,  9  Johns.  466, 
the  late  Chief  Justice  Spencer,  who  gave  the  opinion  of  this 
court,  says,  the  lapse  of  time,  when  no  material  inconyenience 
has  been  suffered,  can  be  urged  only  on  the  ground  that  it  is 
evidence  of  abandonment  of  the  agreement. 

In  the  case  now  under  consideration,  I  am  inclined  to  the 
opinion  that  the  appellant  not  being  in  a  condition  to  give  a 
good  title  on  the  first  of  June,  1820,  is,  of  itself,  no  objection  to 
a  specific  performance.  The  conveyances  were  to  be  simul* 
taneoos  acts,  or  rather  by  the  terms  of  the  contract,  Ellison  was 
fimt  to  convey.  The  language  of  Seymour's  coTcnant  is:  "In 
consideration  of  which  premises  (the  conveyance  by  Ellison) 
the  said  William  Seymour  doth  by  these  presents  coTcnant  and 
agree,"  etc. 

But  it  seems  that  when  there  is  great  inadequacy  of  considera- 
tion, the  Tender  is  held  to  great  strictness,  as  to  time  in  the 
performance  on  his  part.  In  the  case  of  Kien  v.  Stukely,  2  Bro.  P. 
0.  396,  398,  Stukely,  on  the  twentieth  of  July,  1720,  sold  lands 
by  contract  to  Kien  for  forty  years'  purchase,  when  they  were 
worth  only  fifteen  years'  purchase,  and  one  hundred  and  twenty 
pounds  were  paid;  Kien  intended  to  pay  the  residue  in  South 
Sea  stock,  which  was  then  worth  one  thousand  per  cent.,  and 
the  title  was  to  be  made  out  on  the  twenty-ninth  of  December, 
then  next.  The  title  was  not  made  out  by  the  day,  and  Kien 
declined  the  purchase.  On  a  bill  filed  by  Stukely,  performance 
was  decreed,  but  on  appeal  to  the  house  of  lords,  this  decree 
was  reversed.  By  the  report  in  Brown,  the  decree  seems  to  rest 
on  the  ground  of  inadequacy;  and  the  point  relating  to  time  is 
not  stated;  but  from  a  report  of  the  same  case  by  Baron  Gilbert, 
Oilb.  ]^p.  155,  156,  it  seems  to  have  been  decided  on  the 
ground  of  the  vendor  not  having  made  out  his  title  to  the 
premises  sold  by  the  day  stipulated  in  the  contract.  The  de- 
cision is  understood  by  Sudgen  in  his  Treatise  on  Vendors,  p. 
281,  as  having  been  made  upon  both  grounds,  and  he  has  de- 
duced from  it  this  principle :  that  when  the  price  is  unreasonable 
or  inadepnate,  or  the  contract  is  in  other  respects  inequitable. 
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equity  will  not  assiBt  either  party,  if  he  has  permitted  the  daj 
appointed  for  completing  the  contract  to  elapse  without  per- 
forming his  part  of  the  agreement. 

On  the  whole  case,  therefore,  I  am  of  opinion:  1.  That  on  the 
question  of  decreeing  specific  performance  of  executory  con- 
tracts, the  court  of  chancery  mast  exercise  its  discretion,  not  an 
arbitrary,  but  a  sound,  judicial  discretion.  If  the  contract  be 
free  from  objection,  it  is  the  duty  of  the  court  to  decree  perform- 
ance;  but  if  there  are  circumstances  of  unfairness,  though  not 
amounting  to  fraud  or  oppression,  or  if  the  inadequacy  of  con- 
sideration be  so  great  as  to  render  the  bargain  hard  and  uncon- 
scionable, on  either  ground,  the  court  may  refuse  its  aid  to  en- 
force the  contract,  and  leave  the  parties  to  contest  their  rights 
in  a  court  of  law.  If  it  is  asked  what  degree  of  inadequacy  is 
necessary  to  constitute  the  bargain  a  hard  one,  it  might  be 
asked  in  answer,  what  degree  of  inadequacy  is  necessary  to  con- 
stitute fraud,  to  shock  the  conscience  and  produce  an  exclama- 
tion ?  The  truth  is,  that  neither  the  one  nor  the  other  admits 
of  a  definite  answer.  It  must  be  determined  by  the  judgment 
of  the  court,  and  as  there  is  certainly  a  difficulty  in  ascertaining 
the  precise  point,  there  is  much  less  danger  in  stopping  short 
of  it,  than  in  going  beyond  it.  To  me  it  seems  a  solecism  in 
language  to  say,  that  a  party  who  has  obtained  an  inequitable 
bargain,  shall  be  receiTed  in  a  court  of  equity  to  demand  its  per- 
formance. 

2.  In  the  next  place,  though  the  incompetency  of  Ellison 
arising  from  habitual  intemperance  is  not  clearly  established^ 
yet  enough  appears  to  raise  a  doubt  on  the  subject,  and  to  cast 
a  suspicion  upon  the  fairness  of  the  transaction.  The  authori- 
ties cited  on  the  question  of  setting  aside  contracts  obtained 
from  persons  while  under  the  influence  of  intoxication  are  not 
applicable.  None  of  them  state  that  a  contract  so  obtained  ought 
to  be  enforced  in  equity,  by  decreeing  a  specific  execution. 

3.  And,  although,  lapse  of  time  when  not  of  the  essence  of 
the  contract,  or  an  incapacity  to  make  title  on  the  day  stipulated, 
are  not  insuperable  obstacles  in  the  way  of  obtaining  the  specific 
execution  of  a  contract,  provided  title  can  be  made  before  the 
decree;  yet,  when  connected  with  inadequacy  of  piioe,  they  will 
justify  the  court  in  withholding  the  exercise  of  its  extraordinaiy 
powers  in  compelling  a  specific  performance. 

I  concur,  therefore,  with  his  honor  the  chancellor,  and  am 
of  opinion  that  his  decree  should  be  affirmed. 
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WooDwoBiHy  J.,  not  having  heard  the  argument,  gave  no 
opinion. 

ClabKj  Eabll,  GAKonnEB,  Obeen,  Mazxobt,  MoCall,  Mob- 
OAN,  Wabd,  and  Wbight,  Senators,  concurred  in  the  opinion  of 
the  chief  justice. 

SuDAM,  Senator.  In  this  case,  it  cannot  be  necessary  for  me 
to  enter  into  a  detailed  statement  of  the  facts.  I  shall  merely 
take  a  general  view  of  the  claims  of  the  appellant,  and  of  the 
defense  set  up  by  the  respondents,  and  then  proceed  to  the  con- 
sideration of  the  question  submitted  to  the  court  by  the  coun- 
sel who  have  so  ably  and  ingeniously  argued  this  case. 

William  Seymour,  the  appellant,  and  Thomas  Ellison,  the 
father  of  the  respondents,  on  the  fourteenth  of  January,  1820» 
entered  into  an  agreement  for  the  exchange  of  one  third  of  cer- 
tain lots  owned  by  Seymour,  in  the  village  of  Newburgh,  for 
certain  farms  owned  by  Ellison,  in  Montgomery  and  Walkill. 
The  property  is  particularly  described  in  the  article  between 
them.  By  this  agreement,  Ellison  covenanted  with  Seymour 
that  he  would  on  or  before  the  first  day  of  June  next  ensuing 
its  date,  by  sufficient  conveyances,  grant,  bargain  and  sell,  etc., 
the  farms  to  the  appellant  in  fee-simple;  in  consideration  of 
which  Seymour  covenanted  and  agreed  that  he  would,  on  or  be* 
fore  the  first  day  of  June  ensuing  the  date,  sufficiently  grant, 
bargain  and  sell  to  Ellison  the  equal  undivided  third  part  of 
the  Newburgh  lots,  with  the  wharves,  buildings,  etc.  The  arti- 
cles of  agreement  contain  the  following  clause:  "And  it  is 
hereby  further  agreed  by  and  between  the  said  parties,  that  it 
shall  be  lawful  for  them  respectively  to  enter  into  and  upon  the 
aaid  premises  to  them  respectively  intended  to  be  granted  and 
conveyed,  and  to  \Skve  and  receive  the  profits  thereof  to  their 
own  use  respectively." 

The  bill  states  that  in  pursuance  of  this  agreement,  Seymour 
entered  into  possession  of,  and  received  the  rents  and  profits  of 
the  property  to  be  conveyed  to  him  by  Ellison,  and  Ellison  en- 
tered into  the  possession  of  the  property  to  be  conveyed  to  hink 
by  Seymour;  and  that  Ellison's  heirs  at  law  have,  since  hi» 
death,  continued  in  possession;  that  Seymour,  during  the  life- 
time of  Ellison,  was  always  ready  to  convey  to  him,  according 
to  his  contract,  but  that  Ellison,  for  several  months  previous  to- 
his  death,  was  incapable  of  transacting  business;  and  that  h» 
died  about  the  third  of  August,  1820,  intestate,  leaving  Harriet 
Ellison,  his  widow,  and  the  respondents  his  heirs  at  law;  thai 


288  Seymoub  v.  Delanct.  [New  York, 

all  IiIb  children,  except  Mary  Jane  Delancy,  are  infants,  under 
the  age  of  twenty-one  years;  and  that  by  reason  of  their  infancy 
they  cannot  conTey  according  to  the  terms  of  the  contract;  that 
Mrs.  Ellison,  the  widow  of  Thomas  Ellison,  died  before  the 
time  of  filing  the  bill. 

The  prayer  of  the  appellant  is,  that  the  respondents  may  be 
•decreed  to  execute  a  deed,  according  to  the  true  intent  and 
meaning  of  the  covenant  entered  into  between  the  appellant 
And  Thomas  Ellison  in  his  life-time. 

The  respondents  admit:  1.  That  their  father,  Thomas  Ellison, 
entered  into  the  covenant  with  Seymour,  the  appellant;  but  they 
leave  him  to  prove  whether  he  had  a  sufficient  titl^  to  the  prop- 
erty to  be  conveyed  by  him;  2.  They  insist  that  he  had  previ- 
ously conveyed  a  portion  of  it  to  his  sister,  Esther  Seymour,  or 
to  some  other  person  for  her  use  or  benefit;  3.  That  his  title 
was  very  questionable;  4.  That  the  bargain  for  the  exchange 
'was  unconscionable,  inasmuch  as  the  lands  to  be  conveyed  by 
Ellison  to  Seymour  exceeded  the  value  of  the  lands  to  be  con- 
veyed by  Seymour  to  Ellison  by  several  thousand  dollars;  5. 
That  the  appellant  could  not  make  a  good  title  to  the  premises 
because  they  were  incumbered  by  a  mortgage  remaining  uncan- 
<celed  at  the  death  of  Ellison;  6.  That  the  appellant  did  not,  on 
or  before,  or  subsequent  to  the  day  specified,  tender  a  deed,  in 
pursuance  of  the  article;  7.  That  Ellison,  from  the  fourteenth 
of  January,  1820,  until  the  first  of  June,  1820,  "  was  in  all  re- 
spects as  capable  and  competent  to  transact  business  as  he  was 
for  several  weeks  and  months,  previous  to  the  fourteenth  of 
Januaiy,  1820."  Then  the  respondents,  after  stating  their  age, 
:and  denying  that  the  appellant  was  ready  and  willing  to  execute 
And  deliver  a  deed  to  Ellison  in  his  life-time,  and  leaving  him 
ito  his  proof,  submit  themselves  to  the  decree  of  the  court. 

In  the  decree  entered  in  this  cause  by  his  honor,  the  chan- 
<cellor,  he  refuses  to  direct  a  specific  performance  of  the  contract 
by  the  heirs  at  law  of  Ellison,  **  from  the  great  inadequacy  in 
value  of  the  lots  in  the  village  of  Newburgh,  which  Seymour 
•contracted  to  convey  to  Ellison,  for  the  two  farms  in  Orange 
oounty,  which  Ellison  contracted  to  convey  to  Seymour,  as 
mentioned  in  the  pleadings  and  proofs,  and  also  from  the  habits 
of  intoxication,  in  which  Ellison  had  indulged  in  the  last  years 
of  his  life,  and  the  mental  debility  produced  thereby,  and,  also, 
from  the  want  of  readiness  and  ability  in  Seymour  to  convey  a 
^ood  and  unincumbered  title  to  the  said  lots  in  the  village  of 
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Newbargh,  at  the  time  fixed  for  the  performance  of  said  con- 
tract,  or  at  any  time  thereafter  during  the  life-time  of  Ellison.'' 

The  respondents,  in  support  of  this  decree,  make  the  follow- 
ing points:  1.  That  the  bargain  was  hard,  disproportionate  and 
unequal  in  its  terms;  2.  That  during  the  time  of  the  nego- 
tiation, and  at  the  time  Ellison  entered  into  the  contract,  he 
was  not  in  a  fit  state  of  mind  to  form  such  an  agreement,  or  to 
understand  his  rights  or  appreciate  his  interests,  and  that  the 
bai^gain  was  secretly  and  unfairly  obtained  by  the  appellant; 
8.  That  the  appellant  did  not,  and  could  not  perform  the  agree- 
ment on  his  part,  as  stipulated  by  him,  in  the  life-time  of  Ellison, 
because  the  appellant's  lands  were  incumbered  to  their  value, 
and  there  was  no  waiver  of  time  or  indulgence  given  by  Ellison 
in  his  life-time,  nor  by  the  respondent  since  his  decease. 

The  first  point  made  by  the  respondents,  that  this  contract 
for  exchange  of  lands  was  hard,  disproportionate  and  unequal 
in  its  terms,  is  the  main  point  in  the  cause,  and  has  been  so 
treated  by  the  chancellor  in  his  opinion.  He  assumes  it  as  a 
fact,  that,  **  at  the  date  of  the  agreement,  the  village  lots  were 
not  worth  half  the  value  of  the  country  farms."  And  says: 
**  We  may  make  an  ample  advance  of  the  one,  and  an  ample 
diminution  of  the  other  in  value,  if  we  were  to  fix  the  one 
third  of  the  Newburgh  lots  at  six  thousand  dollars,  and  the 
farms  at  twelve  thousand  dollars." 

The  decision  upon  the  evidence  given  as  to  the  difference  in 
value  between  the  property  to  be  conveyed  by  the  appellant  to 
the  father  of  the  respondents,  may  decide  the  cause  without  en- 
tering into  the  consideration  of  the  other  points;  but  I  think  our 
decision  must  depend  mainly  on  other  evidence,  for  it  can  not 
be  sustained,  in  my  opinion,  that  mere  inequality  in  value, 
which  is  not  so  gross  as  to  strike  the  moral  feeling  of  an  in- 
different man,  would  be  sufficient  to  warrant  the  chancelloi 
in  withholding  a  decree  for  specific  performance.  I  admit  that 
the  exercise  of  the  power  in  a  court  of  chancery,  to  enforce  the 
specific  performance  of  contracts  for  the  sale  or  the  exchange  of 
land,  rests  in  the  sound  discretion  of  the  court;  but  this  is  a 
sound  legal  discretion,  and  not  the  exercise  of  an  arbitrary 
power,  interfering  with  the  contracts  of  individuals,  and  sport- 
ing with  their  vested  rights.  I  also  admit,  that  the  party  claim- 
ing the  specific  performance  must  present  a  case  fair,  just  and 
reasonable;  that  the  contract  must  be  founded  on  adequate  con- 
sideration, and  that  it  must  be  free  from  fraud,  misrepresenta- 
tion, deceit  or  surprise. 
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To  determine  whether,  in  fact,  the  agreement  for  exchange 
was  hard,  unequal  and  disproportionate,  and  whether  it  was  free 
from  fraud,  surprise,  etc. ,  it  will  be  necessary  to  examine  with 
as  much  brevity  as  possible,  the  history  of  this  transaction. 

On  the  third  of  January,  1818,  Drake  Seymour,  the  brother 
of  the  appellant,  sold  to  Ellison,  the  father  of  the  respondents, 
the  one  equal  undivided  third  part  of  the  lot  first  described  in 
the  articles  of  agreement,  lying  on  the  east  side  of  Water  street, 
for  the  sum  of  twelve  thousand  five  hundred  dollars,  cash* 
This  bargain  was  made  verbally  in  the  year  1817,  and  com- 
pleted by  the  delivery  of  the  deed  in  January,  1818;  and  the 
negotiation  concerning  it  was  kept  up  from  April,  1817,  to  Jan- 
uary, 1818,  when  it  was  consummated.  In  March,  1818,  Elli- 
son agreed  to  purchase  of  Samuel  Sands  Seymour  his  undivided 
third  part  in  the  same  lots,  lying  east  and  west  of  Water  street, 
for  thirteen  thousand  eight  hundred  and  twenty-five  dollars,  he 
taking  in  part  payment  a  mortgage  which  Ellison  held  against 
one  Tallman,  and  Ellison  agreeing  to  guaranty  that,  on  foie- 
closure,  the  mortgaged  premises  should  produce  the  principal 
and  interest  due.  This  contract  was  signed  and  sealed  by  the 
parties. 

In  March,  1818,  Ellison  informed  Drake  Seymour,  **  that  he 
had  only  to  purchase  the  part  of  the  lot  belonging  to  the  appel- 
lant to  own  the  whole;"  and  made  propositions  to  the  witness, 
Drake  Seymour,  to  be  submitted  to  his  brother.  Both  in  the 
years  1818,  and  1819,  Drake  Seymour  frequently  saw  Ellison 
in  relation  to  the  purchase  of  the  appellant's  one  third  of  the 
lots;  and  from  the  time  EUison  first  proposed  to  purchase  from 
the  appellant,  to  the  time  when  a  verbal  contract  was  concluded 
for  the  exchange,  more  than  eighteen  months  had  elapsed;  and 
about  one  year  and  ten  months  had  elapsed  before  it  was  re* 
duced  to  writing  and  signed  by  Ellison  and  the  appellant.  On 
the  conclusion  of  the  verbal  agreement  Ellison  authorized  the 
appellant  to  take  possession  of  the  farms;  and  possession  wa» 
taken  accordingly.  In  January,  1820,  the  appellant  sent,  bj 
Drake  Seymour,  to  Ellison,  at  New  York,  the  articles  of  agree- 
ment in  question,  already  executed  on  his  part.  They  were 
handed  to  Ellison  to  be  executed  by  him.  He  requested  that 
they  might  be  left  with  him  for  examination  to  see  if  they  were 
in  conformity  with  the  verbal  agreement.  He  examined  them, 
found  them  correct,  and  executed  them  the  day  after. 

By  the  evidence  of  Samuel  McCoun,  who  was  employed  by 
Ellison  to  estimate  the  value  of  the  farms,  it  distinctly  appears- 
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that  he  understood  from  Ellison  that  he  and  the  appellant  were 
negotiating  for  the  exchange.  In  various  conTersations  he  told 
HcCoun,  **  that  he  was  negotiating  an  exchange  with  the  appel- 
lant,  and  that  he  wished  McCoun  to  make  up  his  mind  upon 
the  Talue  of  the  two  farms  to  be  exchanged  for  the  Newburgh 
lots.  That  he,  Ellison,  did  not  wish  McCoun  to  appraise  the 
appellant's  lots  in  the  village  of  Newburgh;  but  that  he  would 
do  that  himself.''  It  is  also  in  evidence  that  Ellison  during 
the  summer  resided  in  New  "Windsor,  in  the  county  of  Orange, 
adjoining  the  village  of  Newburgh,  and  that  he  was  well  ac- 
quainted with  the  property  of  the  appellant  proposed  to  be  ex- 
changed for  his  two  farms.  It  also  appears  that  Ellison  had  a 
favorable  opinion  of  Newburgh  as  a  business  place;  and  he 
may  have  been  influenced  by  the  consideration  that  property 
there  would  rise  in  value,  in  consequence  of  the  expected  estab- 
lishment of  a  navy  yard. 

That  the  contract  was  deliberately  made,  there  can  be  n6 
doubt.  McCoun  says  expressly  that  Ellison  told  him  "he 
would  not  conclude  the  bargain  between  him  and  the  appellant 
onti]  he  had  seen  him"  (McCoun),  and  ascertained  his  opinion 
of  the  value  of  the  farms.  We  here  find  a  purchase  by  Ellison 
in  January,  1818,  of  one  third  of  the  Newburgh  lots,  east  of 
Water  street,  for  the  sum  of  twelve  thousand  five  hundred 
dollars,  on  a  negotiation  commenced  in  April  preceding,  and 
at  a  time  when,  according  to  the  pleadings  and  proofs,  there  lA 
no  pretense  of  incompetency.  About  Majrch,  1818,  Ellison  pur- 
chased from  S.  S.  Seymour  his  undivided  third  in  the  Newburgh 
lots,  lying  east  and  west  of  Water  street,  for  the  sum  of  thirteen 
thousand  eight  hundred  and  twenty-five  doUars.  About  the 
same  time,  he  informed  Drake  Seymour  that  he  had  purchased 
one  third  of  S.  S.  Seymour,  and  talked  of  exchanging  farms 
for  the  like  share  of  the  appellant.  In  addition  he  informed 
Benjamin  Case  and  John  Anderson  that  he  had  purchased  the 
shares  of  Drake  and  S.  S.  Seymour,  and  that  he  also  intended 
to  purchase  the  share  of  the  appellant;  and  he  told  Anderson 
how  he  intended  to  render  the  property  valuable  to  himself. 
The  whole  presents  a  very  strong  case,  and  one  in  which  the 
contract  should  be  carried  into  effect,  unless  some  control- 
ling rule  of  decision  in  our  equity  courts  shall  require  the 
contrary. 

There  can  be  no  doubt,  from  a  review  of  the  evidence,  that 
Ellison  made  his  bargain  well  knowing  all  the  facts  in  relation 
to  the  Newburgh  lots,  as  well  as  his  farms  proposed  to  be  ex- 
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changed  for  them.    His  own  agent  (MoCoun),  ascertained  the 

talueof  the  fanns.    He  said  he  would  himself  appraise  the 

Talae  of  the  lots  in  Newbuigh.    It  could  not  be  pretended 

•  Ihait  after  a  purchase  of  two  thirds  of  the  whole  property,  be 

'  lad  nerer  examined  the  premises,  or  that  he  had  not  ascertained 
the  situation  and  comparatiTe  value  of  the  Newburgh  lots;  for 
it  is  admitted  bj  all  parties  that  at  the  time  of  the  purchase 
from  Drake  Seymour,  and  his  agreeing  to  purchase  of  S.  S. 
Seymour,  he  was  not  incompetent  to  transact  business  of  any 
Kind.  Immediately  after  this,  the  negotiation  for  the  one  third 
•f  the  appellant's  lots  commenced,  and  the  negotiation  con- 

•  tinned  for  eighteen  months  before  it  was  verbally  concluded; 

«  and  for  one  year  and  ten  months  before  it  was  reduced  to  writ- 

^  ing.  There  is,  therefore,  no  pretense,  in  my  opinion,  that  Elli- 
-^on.  was  not  fully  acquainted  with  the  premises  proposed  to  be 
exchanged  with  him  by  the  appellant.  Besides,  having  before 
become  the  purchaser  of  two  thirds  of  the  lot  on  the  east  side 
of  Water  street,  and  the  one  third  of  the  lot  of  S.  3.  Seymour  on 
Ihe  west  side  of  the  same  street,  and  having  paid  in  each  in- 
ttance  a  sum  exceeding  the  price  he  had  agreed  to  pay  the  ap- 
pellant, we  have  the  positive  testimony  of  Drake  Seymour  that 
Ihrouig^out  the  whole  of  the  negotiation  he  was  perfectly  com- 
petent to  transact  business.  He  was  in  a  situation  deliberately 
to  form  his  opinion,  and  unquestionably  he  did  bo,  as  to  the 
value  of  the  Newburgh  lots;  and  from  his  previous  purchases, 
he  must  have  ascertained  their  value  to  his  own  satisfaction. 
Under  the  advice  of  his  agent,  he  knew  the  value  of  the  prop- 
erty to  be  conveyed  by  him  to  the  appellant.  We  must  take  it 
then  that  Ellison  deliberately,  and  with  his  eyes  open,  entered 
into  the  contract,  which  the  appellant  now  seeks  to  enforce  by 
a  decree  of  a  court  of  equity. 

I  am,  therefore,  of  opinion,  from  a  review  of  the  whole  evi- 
dence that  this  contract  was,  at  the  time  the  negotiation  was 
first  entered  into,  and  at  the  time  the  articles  were  executed  by 
Seymour  and  Ellison,  certain,  fair  and  just,  in  all  its  parts. 

The  next  question  which  presents  itself  to  the  consideration 
ef  the  court  is,  \vhether  the  contract  between  the  appellant  and 
Ellison  is  so  hard,  unreasonable,  or  unequal,  that  this  court  will 
not  aid  to  enforce  it.  In  reviewing  this  part  of  the  case,  it  will 
be  the  duty  of  the  court  to  investigate  the  evidence  as  to  the 
value  of  the  Newburgh  lots,  and  the  farms  to  be  exchanged  for 
them.  Should  they  arrive  at  the  conclusion  that  mere  inade- 
quacy, in  value,  where  there  is  no  fraud,  misrepresentation,  im- 
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position,  or  concealment  of  facts,  is  of  itself  sufficient  to  avoid 
the  contract,  it  will  save  a  great  deal  of  labor  and  investigation, 
which  might  otherwise  be  required.  I  admit,  however,  that 
where  the  inadequacy  of  price  in  a  contract  is  so  flagrant  andl 
palpable  as  to  convince  a  man  at  the  first  blush,  that  one  of  the 
contracting  parties  had  been  imposed  on  by  some  false  pretense, 
such  a  contract  ought  not  to  be  enforced  by  this,  or  any  other 
court  of  equity.  It  is  not  to  be  denied,  that  it  is  the  settled 
doctrine  of  the  court  of  chancery,  that  it  will  not  carry  into 
effect,  specifically,  a  contract  where  the  inadequacy  of  price 
amounts  to  conclusive  evidence  of  fraud.  In  this  view  of  the 
case,  therefore,  as  well  as  in  reference  to  the  objection  of  mere 
inadequacy,  I  shall  briefly  examine  the  evidence  of  value. 

It  may  be  proper  to  premise,  that  there  is  a  distinction  be* 
tween  a  court  of  chancery,  refusing  to  decree  the  specific  per- 
formance of  a  contract,  and  setting  it  aside:  Mortlock  v.  Bidler^ 
10  Yes.  292.  It  is  also  well  settled,  that  a  court  of  equity  will 
not  disturb  an  agreement  that  has  been  executed,  although  they 
would  not  have  decreed  a  specific  performance:  Willan  v.  Willan, 
16  Yes.  83.  In  the  first  case,  the  court  would  leave  the  party 
to  his  remedy  at  law.  In  the  second  they  would  refuse  to  inter- 
fere by  directing  the  agreement  to  be  canceled,  the  party  hav- 
ing consummated  his  own  act.  But  if  there  should  be  fraud, 
circumvention,  deceit,  or  misrepresentation,  a  court  of  chancery 
would  order  the  contract  to  be  delivered  up  to  be  canceled. 
This  case,  then,  being  free  from  fraud,  concealment  and  mis- 
representation, and  from  the  charge  of  a  hasty  and  unadvised 
contract,  one  important  question  appears  to  be,  can  a  court  of 
equity  interfere,  under  such  circumstances,  to  avoid  the  con- 
tract? For,  in  my  opinion,  not  to  carry  this  contract  into  effect 
is  to  avoid  it  wholly.  It  would  be  well  to  consider  whether  this 
is  a  case  coming  within  the  rule.  For  if  it  be  true  that  the  re- 
spondents must  rest  the  decree  of  the  chancellor  principally 
on  the  inadequacy  of  the  value  of  the  property  to  be  exchanged; 
and,  if  it  be  true,  that,  in  order  to  avoid  such  a  contract,  the 
inadequacy  of  price  must  amount  to  conclusive  evidence  of  fraud: 
WesiemY.RusseU,  3  Yes.  &  Bea.  187;  WUlan  v.  Willan,  16  Yes. 
83;  Goles  v.  Trecoihick,  9  Id.  246,  per  Ld.  Eldon,  I  do  not  see 
in  what  manner  the  opinion  of  his  honor  the  chancellor  can  be 
supported. 

There  is  no  question  so  well  calculated  to  generate  a  variety  ot 
opinion,  as  that  which  regards  the  value  of  a  village  lot  or  a  farm 
in  the  country;  and  unless  the  disproportion  should  be  gross 
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and  palpable,  it  would  be  very  difficult  to  eatunate  how  much 
more  had  been  given  by  A.  for  a  lot  than  the  price  at  which  B. 
would  value  it. 

This  bj  the  proofs  is  the  precise  case  before  us.  The  average 
value  of  the  appellant's  interest  in  the  lots  at  Newburgh,  as 
sworn  to  by  six  witnesses,  is  ten  thousand  eight  hundred  and 
fifty-six  dollars;  and  this  is  corroborated  by  the  fact  that  the 
father  of  the  appellant  estimated  the  lot  east  of  Water  street, 
several  years  since,  at  thirty  thousand  dollars.  The  average  of 
the  farms,  as  sworn  to  by  witnesses,  is  twelve  thousand  six  hun- 
dred and  eighty-six  dollars,  and  the  difference  about  two  thou- 
sand one  hundred  and  eighty-six  dollars,  according  to  the  high- 
est estimate  made  by  the  witnesses  of  the  respondents.  The 
lowest  estimate  of  the  Newburgh  lots  by  the  respondents'  wit- 
nesses is  between  five  and  six  thousand  dollars.  That  a  differ- 
ence of  opinion  should  exist  among  the  witnesses,  both  as  to  the 
value  of  the  lots  in  Newbuigh,  and  the  farms  of  Ellison,  is  veij 
natural.  Every  person  at  all  acquainted  with  the  price  set 
upon  real  property,  and  that  which  is  paid  when  sales  do  take 
place  in  the  country  and  country  villages,  must  be  aware  to 
what  extent  an  honest  difference  of  opinion  does  and  always  will 
exist.  One  will  venture  his  fortune  in  the  purchase  of  property 
which,  in  his  judgment,  will  lay  the  foundation  for  a  comfort- 
able settlement  of  his  family,  while  his  immediate  neighbor, 
with  the  same  knowledge  of  all  the  circumstances,  pronounces 
the  purchase  rash  and  injudicious.  There  is  scarcely  an  in. 
stance  in  which  a  great  difference  of  opinion  does  not  exist  upon 
the  point,  whether  the  purchaser  has  a  good  bargain  or  not. 
In  the  country  and  in  country  villages  there  is  no  settled  cri- 
terion by  which  property  can  be  estimated.  It  is  not  an  uncom- 
mon circumstance  for  men  to  hold  on  upon  real  estate  iu  the 
hope  of  getting  their  price,  until  the  law  interferes,  and  the  sher- 
iff is  compelled  to  solve  all  scruples  on  the  subject.  In  the  pres- 
ent case,  Ellison,  a  man  of  fortune,  and  competent  to  carry  into 
effect  his  plans  for  the  improvement  of  the  two  Newburgh  lots, 
impressed  with  the  idea  of  the  growing  importance  of  that  vil- 
lage, and  influenced,  in  all  probability,  by  the  expectation  of 
the  establishment  of  a  navy  yard  in  its  vicinity,  and  being  the 
owner  of  two  thirds  of  the  premises  in  question,  exchanges  cer- 
tain farms  in  the  country  for  the  lots  in  Newburgh.  He  does 
this  deliberately,  freely,  and  with  a  full  knowledge  of  the  sit- 
uation of  his  own  property  and  that  which  he  agreed  to  take  in 
exchange.     There  is  no  ground  for  saying  that  there  was  in  this 
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case,  either  fraud,  surpriBe,  misrepresentation,  or  deceit.  The 
bai]g^n  was  conducted  by  him  throughout  with  great  delibera- 
tion, and  he  consummated  it  with  his  eyes  open.  Under  such 
circumstances,  we  are  called  on  to  say  that  mere  inadequacy  of 
of  price,  and  where  there  is  much  contradictory  evidence,  is  of 
itself  sufficient  to  prevent  the  court  of  chancery  from  decreeing 
tlie  specific  performance  of  the  contract. 

Id  the  case  of  Coles  v.  Trecothick,  9  Yea.  246,  Lord  Eldon 
observed  that  inadequacy  of  price,  unless  it  amounted  to  con- 
elusive  evidence  of  fraud,  was  not  itself  a  sufficient  ground  for 
refusing  a  specific  performance;  and,  although  this  was  the 
case  of  an  auction  sale,  the  opinion  was  pronounced  on  the 
general  question.  In  MorUock  y.  BuUer,  10  Yes.  292,  the  Lord 
Chancellor  declined  giving  an  opinion  on  the  doctrine  of  inade- 
quacy. In  Western  v.  Russell^  3  Yes.  &  Bea.  187,  the  defense 
was  gross  inadequacy  of  consideration.  The  master  of  the  rolls 
said  that  it  was  not  necessary  to  determine  the  general  question 
whether  inadequacy  of  price  might  not  be  a  ground  for  refusing 
performance,  and  he  decided  the  case  upon  its  special  circum- 
stances, and  held  that  as  the  vendor  was  not  alleged  to  be 
under  an^  incapacity  or  deficiency  of  judgment,  and  set  his 
own  price  and  obtained  it,  and  never  expressed  any  dissatisfac- 
tion, but  accused  the  purchaser  of  delay,  the  agreement  should 
be  carried  into  execution.  Chancellor  Kent  admits  that  Lord 
Kldon  and  the  master  of  the  rolls  had  thrown  doubt  and  dis- 
trust on  this  doctrine  that  inadequacy  of  price  is  of  itself 
sufficient  to  preyent  a  specific  execution. 

In  Collier  v.  Brown,  1  Cox,  428,  it  was  expressly  held  on  a 
bill  for  specific  performance  that  if  the  parties  bargained  with 
their  eyes  open,  and  without  imposition  or  surprise,  mere  inade- 
quacy of  price  was  not  of  itself  sufficient  to  prevent  the  court 
from  administering  its  usual  equity.  This  is  the  doctrine  of 
common  sense  and  common  honesty;  for  it  may  be  asked,  with 
^eat  propriety,  what  right  have  we  to  sport  with  the  contracts 
of  parties  fairly  and  deliberately  entered  into,  and  prevent 
them  from  being  carried  into  effect  ?  I  cannot  assent  to  the 
doctrine  that  inadequacy  of  price  may,  of  itself,  and  without 
fraud  or  other  ingredient,  be  sufficient  to  stay  the  application 
of  the  power  of  a  court  of  chancery,  to  enforce  a  specific  per- 
formance of  a  private  contract  to  sell  land. 

To  establish  this  doctrine  in  the  state  of  New  York,  would, 
to  my  mind,  be  sanctioning  a  principle  which  would  lead  to 
^ery  injurious  resuls.     Every  member  of  this  court  must  be 
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well  aware  how  mach  property  is  held  bj  contract;  that  pur- 
chases are  constantly  made  upon  speculation;  that  the  value  of 
real  estate  is  fluctuating;  and  that  there  most  generally  exists 
an  honest  difference  of  opinion  in  regard  to  any  bargain  as  to 
its  being  a  beneficial  one  or  not.  To  say,  when  all  is  fair,  and 
the  parties  deal  on  equal  terms,  that  a  court  of  equity  will  not 
interfere,  does  not  appear  to  me  to  be  supported  by  authority: 
Day  V.  Newman,  2  Cox,  77;  WiJlan  v.  WiUan,  16  Ves.  83;  West- 
ern  v.  Buseell,  3  Ves.  &  Bea.  187;  MorOock  v.  BuHer,  10  Ves. 
292,  and  unless  I  am  bound  down  by  some  rigid  rule  of  law,  I, 
for  one,  cannot  consent  to  its  introduction  into  our  equity  code. 

I  have  not  had  time  to  analyze  all  the  cases  which  have  been 
cited,  so  as  to  bring  them  in  review  before  the  court.  The 
earlier  cases  are  very  loosely  reported;  and  we  cannot,  either 
from  the  decision  made,  or  from  the  opinions  of  the  court,  form 
a  satisfactory  judgment  on  the  particular  facts;  and  from  the 
doubt  and  disapprobation  uf  Sir  William  Grant,  the  master  of 
the  rolls,  and  of  Lord  Eldon,  I  feel  myself  warranted  in  saying 
that  the  point  is  unsettled  in  England.  Nor  can  I  perceive 
why  a  contract  for  the  sale  of  laud,  which  is  fair  in  all  its 
parts,  bhouldtiot  be  carried  into  effect,  as  much  as  any  other 
contract.  In  principle  there  is  not,  and  there  ought  not  to  be^ 
a  difference. 

There  may  be  such  inadequacy  of  price  as,  of  itself,  to  be  an 
evidence  of  fraud.  But  wherever  this  does  not  exist,  and  resori 
is  had  to  the  testimony  of  witnesses,  and  they  differ  in  their 
valuation,  as  in  the  present  case,  the  contract  should  be  exe- 
cuted. In  the  case  before  the  court,  the  average  value  of  the 
farms,  by  six  of  the  respondent's  witnesses,  is  twelve  thousand 
six  hundred  and  eighty-six  dollars.  Six  witnesses  on  the  part 
of  the  appellant,  and  men,  too,  of  great  respectability,  value 
the  Newburgh  lots  at  ten  thousand  eight  hundred  and  fifty-six 
dollars.  The  difference  is  one  thousand  eight  hundred  and 
thirty  dollars.  How  is  it  possible  for  any  chancellor  to  decide 
upon  the  relative  weight  of  such  evidence  ?  What  can  clearly 
be  extracted  from  such  a  state  of  the  case  as  this,  that  it  is 
much  better  to  carry  the  contract  into  effect,  than  that  the  rule 
of  equity  should  depend  on  the  judgment  of  a  single  individiial. 
It  is  impossible  for  any  court  to  appreciate  all  the  considera- 
tions  which  influence  men  who  enter  into  speculations  of  this 
kind.  I  admit  that  the  case  might  present  a  different  aspect  if 
all  the  witnesses  agreed  in  opinion.  But  here  is  a  difference  of 
opinion  among  some  of  the  most  respectable  people  in  New- 
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bargh  as  to  the  value  of  the  lots;  and  the  witnesses  for  the  ap» 
pellant  are  supported  by  the  former  purchases  made  by  Ellison,, 
when  he  was  as  sane  as  he  ever  was. 

There  is  another  circumstance  which  has  considerable  weight 
with  me,  and  it  is  that  this  contract  is  for  the  exchange  of  real 
property.  It  can  not  be  denied  that  in  such  cases  each  party 
is  anxious  to  put  a  high  nominal  value  on  his  own  land.  It  is 
a  transaction  wholly  different,  in  this  respect,  from  that  of  a 
cash  sale.  Although  the  Newburgh  lots  did  not  produce  an  in* 
come  proportionate  to  the  value  put  upon  them  by  the  appel- 
lant, yet  the  same  objection  existed  as  to  the  farms;  for  it 
appears  by  the  evidence  of  Colden  that  they  were  very  much 
out  of  repair. 

Upon  the  whole,  I  am  of  opinion  that  there  is  not  in  the  pres* 
ent  case  such  an  inadequacy  of  price  as,  of  itself,  amounts  to 
conclusive  evidence  of  fraud ;  that  the  contract  between  the  ap' 
pellant  and  Ellison,  in  his  life-time,  was  entered  into  with  a 
full  knowledge  of  all  the  circumstances  by  Ellison,  and  after 
much  deliberation;  and  that  it  is  fair  in  all  its  parts,  and  that 
the  respondents  ought  to  be  compelled  specifically  to  cany  it 
into  effect:  Coles  v.  Trecothiek,  9  Ves.  246. 

I  have  not  entered  at  large  into  the  consideration  of  the  ques- 
tion raised  on  the  argument  as  to  the  incompetency  of  Ellison,, 
because  it  appeared  to  me  that  the  weight  of  testimony  on  that 
point  was  clearly  with  the  appellant,  and  all  the  facts  in  the 
case  show  that  he  concluded  tiie  bargain  with  great  care  and 
deliberation.  If  Drake  Seymour  is  to  be  believed,  and  I  think 
he  is  entitled  to  the  most  implicit  credit,  Ellison  was  perfectly 
competent  to  transact  business  throughout  the  whole  negotia* 
tion,  and  when  he  was  not  so,  the  subject  was  never  mentioned 
to  him.  Indeed,  his  own  agent,  McCoun,  says,  that  when  in- 
toxicated he  never  knew  him  to  attempt  to  do  business.  Where 
a  general  incapacity  is  proved,  it  is  the  duty  of  the  adverse 
party  to  show  competency  when  the  contract  was  executed;  but 
in  the  present  case,  all  the  evidence  goes  to  show  Ellison's  com* 
petency  to  transact  business  when  the  negotiation  commenced; 
and  Drake  Seymour  expressly  swears  to  it  when  the  contract 
was  executed. 

As  to  the  third  point,  that  the  appellant  was  not  in  a  situa* 
tion  to  give  a  good  title  to  the  village  lots,  either  when  he  con- 
tracted, or  when  the  deeds  were  to  be  exchanged,  I  am  some- 
what at  a  loss  to  reconcile  the  decree  of  his  honor,  the  late 
chancellor,  with  itself.     He  says,  on  this  point,  ''  that  the  ap- 
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pellant  was  in  default  on  the  first  of  June,  1820.  He  ought  to 
have  shown  himself  able  and  ready  to  oonyej  on  that  day;"  and 
that  he  was  in  default,  because  the  property  was  incumbered 
by  a  mortgage  of  five  thousand  dollars. 

In  conclusion,  howeyer,  he  says  that  he  heard  no  evidence  as 
to  the  complainant's  title;  that  in  the  case  of  a  specific  per- 
formance, it  is  the  usual  course  of  the  court  to  refer  the  inquiry 
4IS  to  title  to  a  master.  In  my  judgment,  this  inquiry  extends 
not  only  to  the  actual  title,  but  to  incumbrances  upon  the  prop- 
erty, lu  fact,  the  master  is  to  inquire  whether  the  party  can 
make  a  deed  according  to  his  contract.  If  he  can,  it  is  suffi- 
cient, although  he  was  not  in  a  situation  to  do  so  when  he  en- 
tered into  the  contract,  or  at  the  time  for  performance,  though 
it  might  be  otherwise,  where  one  party  had  been  quickened  by 
the  other;  or  where  time  is  of  the  essence  of  the  contract,  as 
where  it  relates  to  stocks  or  other  personal  chattels:  2  Pow.  on 
Contr.  266,  267;  8  Eq.  Abr.  690;  2  P.  Wms.  630,  631;  7  Ves. 
202;  10  Id.  315;  6  Id.  646;  2  Cox,  77;  2  Johns.  595,  614. 

The  appellant's  remedy  is  lost  at  law,  because  the  property 
was  covered  by  a  mortgage.  But  that  is  no  objection  in  a  court 
of  equity:  Newl.  on  Contr.  89.  It  is  the  peculiar  privilege  of 
courts  of  equity  to  interfere  where  the  remedy  is  defective  at 
law,  if  it  be  not  against  conscience;  and  if  a  contract  be  bii, 
it  should  be  enforced:  8  Yes.  163;  2  Sch.  &  Lef.  347,  352;  9 
Tes.  608. 

I  do  not  see  anything  in  this  cause  which  looks  like  an  aban- 
donment of  the  contract.  It  is  clearly  distinguishable  from  the 
cases  in  1  Desaussure,  382,  and  13  Yes.  238.  Here  was  no 
jiecessity  for  punctuality,  as  the  parties  had  taken  possession 
according  to  the  contract.  Indeed,  the  state  of  Ellison's  health 
was  a  sufficient  excuse  for  not  offering  to  convey  at  the  day. 
I  am  satisfied  that  the  general  rule  is  as  laid  down  by  the  ap- 
pellant's counsel,  and  that  this  case  does  not  come  within  the 
exceptions  to  it. 

The  cause  must,  therefore,  be  remitted  to  the  court  of  chan- 
cery, that  the  chancellor  may  direct  a  master  to  inquire  whether 
the  appellant  can  give  to  the  respondents  a  clear  and  unincum- 
bered title  to  the  Newburgh  lots;  and  if  he  can,  a  decree  for  a 
specific  performance  according  to  the  contract  must  be  entered 
against  the  respondents. 

Bowman,  Bbomson,  Bukbows,  Bubt,  Gbameb,  Dudlet,  Haiobt, 
Ltnde,  McInttbe,  Bedfdeld,  Thoun,  Wheeleb,  and  Woosteb, 

Senators,  concurred. 
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A  majority  of  the  court  being  for  a  reversal,  it  was  thereupon 
ordered,  adjudged  and  decreed,  that  one  of  the  masters  of  the 
court  of  chancery  be  directed  to  inquire  whether  the  said  ap- 
pellant has  and  can  give  a  good  title  to  certain  lands  in  the 
town  of  Newburgh,  in  the  county  of  Orange,  which,  by  certain 
articles  of  agreement  set  forth  in  the  appellant's  bill  of  com- 
plaint, and  proved  in  the  said  cause,  the  said  appellant  had 
agreed  to  convey  to  the  said  Thomas  Ellison,  deceased,  in  his 
life-time;  and  if  his  honor,  the  chancellor,  upon  the  coming  in 
of  the  report  of  the  said  master,  shall  be  of  opinion  that  such 
title  can  be  given,  that  a  proper  decree  be  made  for  the  specific 
performance  by  the  appellant  and  the  respondents  of  the  said 
articles  of  agreement,  and  for  the  execution,  by  the  proper 
parties,  of  all  necessary  conveyances,  with  suitable  covenants 
for  assuring  the  title,  and  requiring  the  appellant  and  respond- 
ents to  procure  all  proper  persons  to  join  in  such  conveyance; 
and  that  the  respondents  in  that  case  pay  to  the  appellant  his 
costs  in  the  court  of  chancery  to  be  taxed;  and  it  was  further 
ordered  that  the  record  be  remitted,  etc. 

SuTOEBiiAND,  J.,  was  abscut,  through  indisposition,  and  took 
DO  part  in  deciding  this,  or  any  of  the  causes  during  this  session. 


Ihadsquats  CoNsmEBATioNAS  GROUND  FOR  REr0siNa  SPEcmo  Pervorm* 
AKCS. — ^The  p<nnt  has  been  mnch  discassed  whether  mere  inadequacy,  either 
in  the  price  or  in  the  aubject-matter  of  a  contract,  is  a  sufficient  ground  for 
refusing  a  decree  for  specific  performance.  The  rule  adopted  in  the  early 
English  cases  undoubtedly  was,  that  inadequacy  of  consideration  alone,  if  suf- 
ficiently great  to  make  the  baigain  a  hard  and  unconscionable  one,  would  war- 
rant a  court  of  equity  in  denying  relief  by  specific  enforcement,  and  in  leaving 
the  party  to  his  remedy  at  law:  Fry  on  Spec.  Perf.  128;  Pomeroy  on  Con- 
tracts, aec.  194.  And  this  rule  has  been  followed  in  some  of  the  American 
fionrts:  CUtiuraU  v.  OgUvU,  1  Desau.  £q.  250;  White  v.  Flora,  2  Overt.  426; 
ClmaU  V.  RM,  9  S.  &  M.  (Miss. )  535.  Thus  in  ClUIiercUl  v.  Ogilvie,  1  Desau. 
Eq.  250,  a  young  man  just  of  age  sold  certain  land  for  one  fourth  its  value, 
and  the  court  refused  to  compel  him  to  execute  the  contract,  and  left  the 
other  party  to  his  legal  remedy.  The  chancellor  said :  ' '  That  being  an  unrea- 
sonable contract,  and  a  very  hard  bargain,  it  would  be  both  unreasonable  and 
unjustifiable  to  decree  a  specific  performance  of  the  agreement."  The  decis- 
ion in  that  case  could  probably  have  been  justified,  however,  without  put- 
ting it  on  such  broad  ground,  since  it  appeared  that  the  vendor  was  not  only 
young,  but  inexperienced  and  ignorant  of  the  real  value  of  the  property,  and 
that  the  parties,  therefore,  were  not  dealing  on  equal  terms. 

Modification  ov  Formbb  Kule. — It  was  soon  discovered  that  to  deny 
the  relief  of  specifio  performance  solely  on  the  ground  of  the  apparent  inad- 
equacy of  the  consideration,  was  to  devolve  upon  the  equity  courts  the  duty 
of  revising  men's  bargains,  and  to  substitute  the  chancellor's  opinion  for  that 
of  the  contracting  parties  as  to  the  price  which  ought  to  be  paid.  This  led 
Lord  £Udon  and  Sir  William  Grant  to  modify  the  mle  a;^plical>lo  to  such 
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cases.    It  was  aocordingly  established  by  those  eminent  jurists,  that  inad^- 
qnaoy  of  consideration  is  no  groond  for  refusing  to  enforce  a  contract  specifi- 
cally  unless  it  is  so  gross  as  to  amount  to  conclusive  or,  at  leasts  satisfactory 
eTidence  of  fraud,  or  unless  accompanied  by  other  circumstances  going  to  abow 
fraud:  Fry  on  Spec.  Ferf.  128»  129;  Pomeroy  on  Contracts,  sec.  194.    Thi» 
is  now  the  settled  doctrine  in  England,  and  that  which  generally  prevails  in 
the  United  States:  CoUs  v.   Treeothkk,   9  Ves.   246;  Burrowes  v.  Loch,  ID 
Id.  470;  Collier  ▼.  Broum,  1  Cox  Ch.  Ca.  428;  BoreU  v.  Dann,  2  Hare,  450; 
BouHT  V.  Cooper,  Id.  408;  Abbott  v.  Sworder,  4  De  6.  A  Smale,  448;  Calk- 
cart  V.  Robifuon^  5  Pet  271;   WetiervcU  v.  Matkeson,  1  Hoff.  Ch.  37;   VkU  t. 
Troy  etc.  /?.  Ji,  Co.,  21  Barb.  381;  Losee  v.  Morey,  67  Id.  567.  LobdtU  v.  Lob- 
dell,  33  How.  Pr.  369;  S.  C,  4  Abb.  Pr.  N.  S.  61,  36 N.  Y.  331;  ParmeUe  ▼. 
Cameron,  41  N.  Y.  392;  Margra/y.  Mwr,  67  Id.  155;  Wetiem  B.  B.  Co.  ▼. 
Bahcock,  6  Met.  357;  Lee  v.  Kirby,  104  Mass.  420;  Bean  ▼.  VaUe^  2  Ma  126; 
Bameon  v.  Town,  17  Id.  237;  Davidson  v.  LiUle,  22  P»»  St  245:  Sarter  ▼. 
Gordon,  2  Hill.  Ch.  121:  Fripp  v.  Fripp,  Eice's  Eq.  84;  Hale  v.  IftttijMoii, 
21  Grat  75;   WhUe  v.  MeOannon,  29  Id.  511.     The  rule  is  thus  stated  by 
Lord  Eldon  in  CoUe  v.  Trecothkk,  9  Yes.  246:  "  Unless  the  inadequacy  of 
price  is  such  as  shocks  the  conscience,  and  amounts  in  itself  to  concluaivo 
and  decisive  evidence  of  fraud  in  the  transaction,  it  is  not  itself  a  snfficient 
ground  for  refusing  a  specific  performance."    In  Vide  v.  Troy  etc  B.  R,  Co., 
21  Barb.  381,  it  is  said  that  in  order  to  warrant  a  refusal  of  a  decree  of  spe- 
cific performance,  the  inadequacy  must  be  so  gross  as  to  be  conclusive  evi- 
dence of  fraud,  or  to  shock  the  moral  sense  of  an  indifferent  person.     The 
term   ''conclusive"  is  not  exactly  the  proper  one,  as  Mr.  Pomeroy  shows 
(Pomoroy  on  Contracts,  sec.  193),  for  describing  the  degree  of  evidence  of 
f rand  which  the  inadequacy  of  consideration  should  furnish  in  order  to  justify 
a  denial  of  a  specific  performance,  since  the  existence  of  fraud  in  such  cases 
is  a  question  of  fact,  and  this,  like  other  facts,  must  be  proved  to  the  satis- 
faction of  the  court    The  evidence  necessarily  varies  in  different  cases,  and, 
therefore,  no  cast-iron  rule  can  bo  laid  down.     If  the  proof  is  such  as  to  sat- 
isfy the  court,  it  is  enough.     The  evidence  required  in  such  cases,  nuty, 
therefore,  be  better  described   as  "satisfactory"  rather  than  "conclusive.** 
Inadequacy  is  nothing  more  than  an  ingredient  in  evidence:    Brown  v. 
Cooper,  2  Hare,  408. 

Extent  of  Inadequacy  Rbquirbi>. — ^From  what  has  already  been  said  it 
is  clear  that  there  can  be  no  fixed  standard  by  which  to  determine  whether 
the  inadequacy  of  consideration  in  any  particular  instance  is  so  great  as  to 
prevent  the  specific  enforcement  of  a  contract  Each  case  must  be  governed 
by  its  own  circumstances.  Yalue  is  necessarily  a  variable  quantity.  As 
Lord  Chief  Baron  Eyre  well  says  in  Griffith  v.  Spratley,  1  Cox  Ch.  Cas.  388: 
"The  value  of  a  thing  is  what  it  wiU  produce,  and  admits  of  no  precise 
standard.  It  must  be  in  its  nature  fluctuating,  and  will  depend  npon  ten 
thousand  different  circumstances.  One  man  in  the  disposal  of  his  property 
may  sell  it  for  less  than  another  would;  he  may  sell  it  under  a  pressure  of 
circumstances  whioh  may  induce  him  to  sell  it  at  a  particular  time.  Now,  if 
courts  of  equity  are  to  unravel  all  these  transactions,  they  would  throw  every- 
thing into  confusion,  and  set  afloat  all  the  contracts  of  mankind."  So  too  a 
purchaser  of  property  may  have  special  reasons  for  being  willing  to  give  a 
higher  price  for  it  than  other  persons  would  think  it  worth.  As  Vtoe- 
Chan  ;eUor  Bruce  says  in  Abbott  v.  Sworder,  4  De  G.  A  Smale,  448,  there  are 
"fancy  prices  not  regulated  by  intrinsic  value."  These  are  matters  which 
must  be  taken  into  the  account  in  every  case  of  this  kind.     Inadequacy  is  not^ 
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^hen  standiog  alone,  to  be  proxtoiinced  evidence  of  frand  unless  the  disparity 
Iwtween  price  and  value  is  so  great  that  it  could  not  possibly  have  been  caused 
by  a  m^re  eooentrio  estimate,  put  upon  the  thing  by  the  contracting  parties. 
"The  inadequacy  must  not  be  measured  by  grains:**  Caldwell,  chancellor, 
in  Qcuque  v.  Small,  2  Stroh.  £q.  80.  Thus  in  Collier  v.  Broum,  1  Cox  Ch. 
<Ja.  42S,  the  contract  price  was  two  hundred  and  seventy-five  pounds,  and 
the  vendor  was  afterwards  offered  four  hundred  pounds,  and  it  was  held  that 
in  the  absence  of  any  other  facts  tending  to  show  unfairness  in  the  transaction, 
the  inadequacy  was  not  sufficient  to  justify  a  refusal  of  specific  performance. 
In  Bower  v.  Cooper,  2  Hare,  408,  a  difference  of  seven  or  eight  per  cent,  was 
held  insufficient.  In  Abbott  v.  Sworder,  4  Do  O.  A  Sm.  448,  it  appeared 
that  the  defendant,  a  solicitor,  after  personally  examining  the  property, 
agreed  to  pay  ^ve  thousand  pounds  for  it,  whereas  the  testimony  indicated 
that  its  real  value  was  three  thousand  five  hundred  pounds;  but  the  court 
thought  there  was  no  ground  for  declining  to  enforce  the  contract.  In  Lee  v. 
Kirhy,  104  Mass.  420,  the  difference  between  forty-four  thousand  dollars  and 
sixty  thousand  dollars,  was  held  not  to  be  a  sufficient  disparity  to  warrant  a 
presumption  of  fraud  or  mistake  in  the  contract.  So,  in  Colea  v.  TrecoUiiek, 
9  Yes.  246,  where  land  worth  twenty-five  thousand  pounds  was  sold  for 
twenty  thousand  pounds.  So  the  difference  between  two  thousand  nine 
hundred  dollars  and  three  thousand  five  hundred  dollars  was  held  insufficient 
in  WesterveU  v.  MaHieaon,  1  Hoff.  Ch.  37.  So,  in  White  v.  McOannon,  29  Grat. 
511,  where  the  defendant  agreed  to  pay  double  what  the  land  was  worth  he 
being  perfectly  competent  to  contract,  and  there  being  no  proof  of  any  un- 
faimess,  imposition,  or  fiduciary  relation,  although  the  land  was  covered  with 
snow  when  the  vendee  examined  it,  and  that  circumstance  was  insisted  on  as 
evidence  that  he  was  misled,  the  vendor  having  a  better  opportunity  than  he 
to  know  the  value  of  the  land.  In  Sarter  v.  Cordon,  2  Hill  Ch.  121,  ther« 
was  a  sale  of  slaves,  and  the  difference  between  one  thousand  eight  hundred 
dollars  and  four  thousand  dollars,  was  held  not  to  be  a  sufficient  disparity 
between  price  and  valae  to  warrant  a  refusal  of  specific  enfozxsement.  A 
specific  performance  was  decreed  in  Harrison  v.  Toum,  17  Mo.  237»  where  the 
price  was  one  third  less  than  the  value. 

Ikadequact  Coupled  with  Other  Ciboumstaiyces  going  to  show  fraud, 
imposition,  oppression,  of  unfairness,  in  the  contract,  has  frequently  been 
held  to  be  a  iftifficient  ground  for  refusiDg  a  specific  performance,  even  where 
rach  inadequacy  was  far  less  striking  than  in  some  of  the  cases  already  no- 
ticed. Indeed,  when  specific  performance  is  denied  on  the  ground  of  inade- 
quacy, it  is  almost  invariably  accompanied  by  other  evidences  of  fraud.  Says 
Moncare,  J.,  in  Hole  v.  Wilkinson,  21  Grat  75:  "I  think  it  will  be  found  that 
in  most,  if  not  all,  of  the  cases  in  which  the  court  has  refused  to  enforce  the 
specific  performance  of  a  contract  on  the  ground  of  inadequacy  of  considera- 
tion, there  has  been  some  other  circumstance  in  connection  with  it  which 
would  have  made  it  inequitable  and  unconscionable  to  make  such  a  decree." 
He  then  refers  to  the  principal  case  as  a  conspicuous  illustration  of  the  truth 
of  this  statement:  "The  case  of  Seymour  v.  Delancy,  6  Johns.  Ch.  222,  is  a  lead- 
ing case  of  that  kind.  In  that  case  there  were  certainly  many  and  strong  cir- 
cnmstances  in  addition  to  that  of  inadequacy  of  consideration,  tending  to  show 
that  it  would  not  have  been  proper  to  decree  the  specific  performance  of  the 
oontntct.  The  learned  Chancellor  Kent  commences  his  opinion  by  saying: 
'The  question  in  this  case  is,  whether  it  be  fit  and  proper  under  all  the  cir- 
cumstances to  decree  a  specific  performance  of  the  contract  of  sole.'  To  be 
rare  he  then  says  that  'the  main  objection  to  the  exercise  of  this  power  of 
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the  court  in  the  present  case  is  the  great  inadeqoacy  of  price  which  the  plaint- 
iff was  to  allow  for  the  two  farms  of  which  he  seeks  title.'  But  on  pages  232 
and  233  he  details  the  additional  circumstances  which  induced  him  to  refnae^ 
to  make  the  decree  sought  for.  In  that  case,  it  is  true,  the  chancellor  ex- 
presses the  opinion  that  mere  inadequacy  of  price,  though  not  of  itself  soffi- 
cient  to  set  aside  a  sale  of  land,  yet  is  sufficient  to  induce  the  court  to  refuaa 
to  decree  a  specific  performance  of  a  contract  of  such  a  sale.  But  the  de- 
cision in  that  case  was  reversed  on  appeal:  Same  case,  3  Cow.  445;  towhidh 
book,  however,  I  have  not  now  access." 

Since  the  general  rule  now  is  that  fraud  is,  in  such  cases,  the  ground  upoa 
which  specific  performance  is  refused,  and  that  inadequacy  of  consideration  i» 
valuable  only  as  evidence  of  fraud,  it  is  noti^uiprising  that  if  the  &aud  exista 
there  should  be  other  proof  of  it  than  merely  a  gross  disparity  between  the 
price  and  the  value.  It  would  be  an  anomalous  case  in  which  the  inadequacy 
of  consideration  should  be  so  great  as  to  satisfy  the  court  that  there  was  im- 
position, overreaching,  or  oppression,  in  the  contract,  without  being  accom- 
panied by  other  evidences  of  that  fact.  The  following  are  some  of  the  cases 
in  which  specific  performance  has  been  refused  on  the  ground  of  inadequacy 
of  consideration  coupled  with  other  circumstances  tending  to  show  unfairness 
or  fraud  in  the  contract.  In  Campbell  v.  Spencer,  2  Binn.  129,  and  also  in  Hem- 
derson  v.  Ilai/s,  2  Watts,  148,  there  was,  in  addition  to  inadequacy  of  consider- 
ation, mental  incompetence  produced  by  intemperate  habits,  and  the  court  de- 
clined to  decree  specific  performance.  In  Graham  v.  Pancocut,  30  Pa.  St.  89^ 
a  similar  decision  was  made  upon  proof  not  only  of  inadequacy,  but  of  men- 
tal weakness  due  to  old  age,  and  of  great  precipitancy  in  urging  on  the  con- 
tract. So,  in  Brooke  v.  Berry,  83,  it  was  held  that  inadequacy  of  considera- 
tion and  mental  weakness  were  sufficient  grounds  upon  which  to  refuse  to 
enforce  a  contract.  So,  in  Margra/y.  Muir,  57  N.  Y.  155,  specific  perform- 
ance was  refused  because  the  plaintiff,  having  knowledge  of  the  real  value  of 
a  lot,  owing  to  his  residing  near  it,  concealed  the  truth  from  the  defendant 
who  lived  at  a  distance,  and  induced  him  to  agree  to  sell  it  for  eight  hundred 
dollars  when  it  was  actually  worth  two  thousand  dollars.  So,  in  McCormick  v. 
Afalin,  5  Blackf.  609,  where  a  weak-minded  defendant  was  induced  by  mis- 
representation to  sell  a  legacy  worth  thirteen  thousand  dollars  for  four  thou- 
sand five  hundred  dollars.  A  similar  decision  was  made  in  Howgrd  v.  EdgeU^ 
17  Vt.  9,  where  there  were  other  suspicious  circumstances  in  addition  togrosi 
inadequacy  of  consideration.  So,  in  Fish  v.  Leaer,  69,  BL  394,  where  a  weak- 
minded  person,  having  an  imperfect  acquaintance  with  the  English  language^ 
and  being  inexperienced  in  business  matters,  was  prevailed  upon  to  sell  prop- 
erty worth  thirty  thousand  dollars  for  twenty-one  thousand  dollars,  his  agent 
being  also  the  agent  of  the  purchaser  and  actively  concerned  in  persuading 
him  to  enter  into  the  contract;  see,  also,  Catfieart  v.  Eobimon,  5  Pet.  263; 
Byers  v.  Surget,  19  How.  U.  S.  303. 

VoLUNTAEY  CONTRACT  NOT  Envorcsd. — Where  a  contract  is  entirely  vol- 
untary or  without  consideration,  or  is  in  effect  and  substance  a  mere  gift,  it 
will  not  be  specifically  enforced,  for  equity  will  not  compel  a  party  to  be 
generous:  Shackelford  v.  Ilandley,  10  Am.  Dec.  753;  Black  v.  Card,  2  Har.  9t 
G.  100;  Curlin  v.  Hendricks,  35  Tex.  225;  CaUaghan  v.  Callaghan^  8  Clark  & 
Fin.  374.  But,  on  the  other  hand,  a  voluntary  conveyance,  free  from  fraud, 
will  not  be  set  aside:  Stubblffield  v.  Patterson,  3  Hayw.  (Tenn.)  128.  Inade- 
quacy of  consideration,  however  gross,  is  no  defense  to  a  suit  for  specific  per- 
formance, if  there  is  UDited  with  the  money  consideration  the  further  oon- 
sideration  of  love  and  atTection:   White  v.  Thompson,  1  Dev.  &  Bat.  £q.  493L 


April,  1824.]  Setmoub  v.  Delancy.  303 

SuBSEQiTBirr  Depreciation  not  Regabded. — Since  inadequacy  of  consid- 
eration ia  important  in  these  cases  only  as  evidence  of  fraud  in  the  inception 
of  the  contract,  it  will  be  no  ground  for  refosing  specific  performance,  unlesa 
it  exists  at  the  making  of  the  contract.  Subsequent  fluctuations  in  value  can 
not  afifect  the  case:  Pomeroy  on  Contracts,  sec.  195;  WiUard  v.  Taylor,  & 
Wall.  557;  Hale  v.  Wilkitism,  21  Grat  75.  The  case  last  cited  is  a  valuable 
one  on  this  point.  A  tract  of  land  in  Virginia,  which  was  worth  six  thousand 
dollars  in  gold,  was  sold  during  the  war  for  ten  thousand  dollars,  in  confed- 
erate money.  The  money  was  to  be  paid  at  a  future  day,  and  was  not  paid 
until  after  due.  At  the  time  of  payment,  the  confederate  money  given  (and 
received)  for  the  land,  was  worth  only  three  hundred  and  eighty-five  dollars 
in  gold;  but  the  court,  neverthless,  decreed  a  specific  performance  of  the  con- 
tract.  A  contrary  conclusion  was  reached  in  Hudson  v.  King,  2  Heisk.  560^ 
where  it  was  held  that  a  contract  made  during  the  war  for  the  purchase  of 
property  at  fictitious  prices  would  not  be  enforced.  See,  also,  Perkins  r. 
WriglU,  3  Har.  &  McH.  324;  McCarty  v.  Kyle,  4  Cold.  348,  where  it  wa» 
laid  down,  that  if  a  bargain  became  hard  and  unreasonable  by  a  change  of 
circumstances  it  would  not  be  enforced. 

Sales  at  AucnoM. — ^Where  a  sale  is  made  at  auction  there  is  even  leas  in* 
dination  aa  the  part  of  the  courts  than  in  ordinary  cases,  to  refuse  specific 
performance  for  inadequacy  of  consideration,  for  obvious  reasons:  BoreU  v. 
Dann,  2  Hare,  450;  White  v.  Damon,  7  Ves.  30;  Ayers  v.  Baumgarien,  15 
ni.  444.  But  where  property  was  sold  at  a  sherifiTs  sale  for  one  tenth  of  it* 
value,  and  there  were  other  evidences  of  fraud  and  oppression,  the  court  re- 
fused to  enforce  the  contract:  Clement  v.  Reid,  9  S.  &  M.  (Miss.)  535. 

Sales  of  Expectancies  form  an  exception  to  the  rule  that  inadequacy  of 
consideration  alone  is  no  ground  for  refusing  specific  performance;  or  rather, 
inadequacy  in  such  cases  is  more  readily  accepted  as  evidence  of  fraud  than 
tn  ordinary  contracts:  Fry  on  Spec.  Ferf.  132;  Pomeroy  on  Contracts,  sees. 
191,  192;  Playfard  v.  Playford,  4  Hare,  546;  Story  £q.  Jur.,  sec  336. 

DiSGBETioN  ExKBCiBSD  BT  THE  CouBT. — ^It  is  often  Said  that  the  spedfie 
performance  of  a  contract  is  a  remedy  which  is  not  a  matter  of  right,  but 
rests  in  the  discretion  of  the  court:  Hill  v.  Bessegieu,,  17  Barb.  166;  Bruce  v. 
TiUon,  25  N.  Y.  202.  <*But»"  says  Lord  Eldon,  in  WfuU  v.  Damon,  7  Vet. 
85,  "  that  is  not  an  arbitrary,  capricious  discretion.  It  must  be  regulated  on 
grounds  that  will  make  it  judicial  *'  The  remedy  can  be  denied  only  where 
the  contract  is  tainted  with  manifest  unfairness,  inequality  and  injustice. 
If  it  is  shown  to  be  fair  in  all  its  parts,  free  from  fraud  and  imposition, 
and  founded  on  good  consideration,  it  is  a  matter  of  course  to  enforce  it  in 
equity:  2  Story  Eq.  Jur.,  sec.  769;  Cabeen  v.  Gordon,  1  Hill  Ch.  51.  The 
remedy,  in  such  a  case,  can  be  refused  only  "  by  an  act  of  arbitrary  power:" 
Hale  V.  WWdoion,  21  Grat.  80. 

In  ADEQUACY  AS  DEFENSE  OB  Gboxtitd  ov  RESCISSION. — ^It  is  said  in  Pome- 
roy on  Contracts,  sec.  194,  that  "inadequacy  as  a  negative  defense  and  as  an 
iffirmative  ground  for  the  relief  for  rescission,  are  put  upon  an  equal  footing 
and  governed  by  the  same  rule."  This  is  unquestionably  true  to  the  extent 
that  fraud  is  the  specific  ground  of  defense  in  the  one  case,  and  of  afi&rmative 
relief  in  the  other,  and  that  the  inadequacy  must  in  both  cases  be  so  gross, 
where  it  stands  alone,  as  to  furnish  satisfactory  evidence  of  the  fraud.  But 
it  is  the  undoubted  doctrine  of  many  of  the  decisions  that  the  stringency  of 
proof,  insisted  upon  in  the  latter  case,  is  not  always  required  in  the  former. 
The  oonrt  will  not  unfrequently  decline  to  enforce  a  contract  specifically 
where  it  would  also  refuse  to  set  it  aside:  Qasqut  v.  SmalU  2  Strob.  £q.  72; 
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Hodman  t.  ZUley,  1  Sazt.  Eq.  N.  J.  320;  WhUe  v.  Flora,  2  Overt  426; 
JOavidBon  v.  XtM^e,  22  P»»  St  245;  Caikcart  v.  Robinoon,  5  Pet  276.  In 
other  words,  less  evideDoe  will  be  satisfactoiy  in  the  one  esse  thsn  in  the 
other.  Where  specific  performance  is  asked,  and  there  is  great  inadequacy, 
together  with  other  suspicions  circumstances  connected  with  the  contnict, 
the  plaintiff  must,  by  his  proof,  remove  the  taint  In  other  words»  he  must 
show  that  the  contract  is  fair.  But  where  rescission  is  sought^  fraud  must 
be  affirmatively  shown.  That  inadequacy  of  cousideration  alone  is  no  ground 
for  rescission,  unless  it  amounts  to  proof  of  fraud,  see  Osgood  v.  Frcuiklin,  7 
Am.  Dec.  613,  and  note.  See,  also.  Fry  on  Spec.  Ferf.  128;  Pomeroy  on 
Contracts,  sec.  193. 

The  principal  case  is  a  leading  one  on  this  subject  and  is  cited  in  nearly 
aU  the  American  decisions  above  referred  to.  See,  slso,  the  following  cases, 
where  it  is  also  cited  on  other  points:  Harris  v.  Knickerbocker,  5  Wend.  654; 
Ferguson  v.  Union  Furnace  Co.,  9  Id.  346;  Edgerion  v.  Pedsham,  11  Psige, 
360;  Best  v.  Stow,  2  Sand.  Ch.  299;  Cleveland  v.  Burrill,  25  Barb.  537;  Bur- 
ioell  V.  Jackson,  9  N.  Y.  544;  WhiU  v.  Scftuyler,  31  How.  Pr.  41;  1  Abb.  Pr. 
N.  S.  303. 


Osgood  v.  Manhattan  Company. 

(8  COWXH,  613.] 

fixnts  OR  Devisees  are  not  affected  by  the  admission  of  executors;  henoe  a 

petition  verified  by  the  executors  is  not  admissible  as  against  the  heirs 

to  prove  the  facts  therein  stated. 
JuDGiCENTS  AOAIKST  EzsouTOBS  are  not  evidence  against  heirs. 
CuMULATTVE  EviDENCB  improperly  admitted  is  good  ground  for  reversaL 
Admissions  by  one  man  are  not  evidence  against  another  unless  they  have  a 

joint  interest. 
Declarations  of  a  grantor  after  executing  a  conveyance,  are  not  admissible 

to  the  prejudice  of  his  grantee. 

Ebbob  to  the  supreme  court  in  an  action  of  assumpsit  brought 
by  the  president  and  directors  of  the  Manhattan  company,  de- 
fendants in  error,  who  were  plaintififs  below,  against  Walter  F. 
Osgood,  and  others,  heirs  and  devisees  of  Maria  Osgood,  the 
mother  of  the  said  Walter,  upon  certain  promissory  notes  in- 
dorsed by  the  said  Maria  Osgood.  The  principal  issue  was  as 
to  whether  assets  had  come  to  the  hands  of  the  defendants  by 
descent  or  devise.  It  appeared  that  Maria  Osgood  had  in  her 
life-time,  in  consideration  of  love  and  affection,  conveyed  certain 
land,  by  several  deeds,  to  her  three  daughters,  who,  with  their 
husbands,  were  made  defendants.  The  plaintiffs  insisted  that 
these  conveyances  were  fraudulent  and  void,  because  the  said 
Maria  was  insolvent  at  the  time,  and  that,  therefore,  the  land 
attempted  to  be  conveyed  was  assets  in  the  defendants'  hands. 
To  prove  the  insolvency  of  the  said  Maria  Osgood,  the  plaintiffs 
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produced  the  petition  of  her  executors  to  the  surrogate,  stati  ag 
that  her  personal  estate  was  insufficient  to  pay  her  debts,  and 
praying  the  aid  of  the  surrogate,  to  which  petition  was  attached 
an  account  between  the  executors  and  the  estate,  and  an  account 
of  the  personal  property  and  debts,  omitting  to  say  when  they 
arose,  or  whether  they  were  due  when  the  conveyances  were 
made,  a  considerable  part  of  the  debts  consisting  of  indorse- 
ments for  the  accommodation  of  Walter  F.  Osgood,  which  ac- 
counts were  sworn  to  by  the  executors.  But  it  appeared  that 
before  any  order  was  made,  the  executors  declined  to  proceed 
on  the  ground  that  they  had  been  acting  under  a  misapprehen- 
sion. The  defendants  objected  to  the  admission  of  this  evidence, 
but  the  objection  was  overruled.  Verdict  and  judgment  for 
the  plaintiffs,  whereupon  the  defendants  brought  the  case  here 
on  exceptions,  the  only  one  considered  by  this  court  being  that 
taken  to  the  admission  of  the  evidence  above  mentioned. 

S.  Jones  and  IblooU,  Aiiomey -general ,  for  the  plaintiffs  in  error, 
contended  that  the  evidence  was  inadmissible,  because  the  de- 
fendants, as  heirs  and  devisees,  were  not  to  be  affected  by  the 
acts  or  admissions  of  the  executors,  and  they  cited :  Phoenix  v. 
Dey,  5  Johns.  412;  Grani  v.  U.  S.  Bank,  1  Cai.  Cas.  121 ;  Leeda 
V.  Marine  Ins.  Go,,  2  Wheat.  380;  Jackson  v.  Hoag,  6  Johns.  59; 
Mason's  devisees  v.  Peters' s  administrators,  1  Munf.  437;  Mooers 
V.  White,  6  Johns.  Ch.  360.  They  referred  to  Hemings  v.  Robin^ 
son,  Bam.  436;  Arnold  v.  Belt,  1  Hayw.  397,  and  note;  Grey  v. 
Palmers,  I  Esp.  N.  P.  0.  135;  WhUney  v.  Ferriss,  10  Johns.  66; 
Hockley  v.  Patrick,  3  Id.  536;  8mUh  v.  Ludlow,  6  Id.  267;  Bart- 
ford  Bank  v.  Hart,  3  Day,  493  [3  Am.  Dec.  274],  to  show 
generally  that  the  confessions  of  one  will  not  bind  another, 
simply  because  there  happens  to  be  a  community  of  interest. 

J.  V.  Henry,  for  the  defendants  in  error,  contended  that  the 
evidence  was  admissible  because  the  petition  was  the  act  of 
the  executors  of  the  person  through  whom  the  defendants 
claimed,  and  that  the  object  of  it  was  not  to  charge  the  defend- 
ants with  a  debt,  but  simply  to  establish  the  collateral  fact  of 
insolvency,  and  he  referred  to  Haddow  v.  Parry,  3  Taun.  303; 
King  V.  Hardwicke,  11  East,  578;  1  Phil.  Ev.  (2  Am.  ed.)  72, 
191, 192,  and  Gilb.  Ev.  59  (ed.  of  1791)  note  (v),  as  estabUsh- 
ing  a  similar  principle  in  analogous  cases. 

SuDAK,  Senator.  One  of  the  questions  presented  for  the  con- 
sideration of  the  court  is,  whether  the  petition  to  the  surrogate 
hj  the  executors  of  Mrs.  Osgood,  stating  that  the  personal 
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estate  of  the  deceased  was  insufficient  to  pay  her  debts,  and 
requesting  the  aid  of  the  surrogate  in  the  premises,  pursuanl 
to  the  statute,  etc.,  to  which  was  annexed  a  statement  of  her 
personal  effects,  sworn  to  by  the  executors,  was  properly  ad- 
mitted by  the  judge  at  the  circuit,  as  evidence  of  her  insol- 
Tcncy  at  the  time  she  executed  to  her  daughters  the  deeds  of 
the  lots  in  Cheny  street.  This  testimony  was  admitted  by  the 
judge  who  presided  at  the  circuit;  and  his  decision  was  con- 
firmed by  the  supreme  court.  It  now  comes  to  this  court  on 
a  bill  of  exceptions  to  his  opinion  on  this  and  other  points. 
Having  myself  arrived  at  the  conclusion  that  this  evidenoe 
should  not  have  been  received,  it  will  be  unnecessary  for  me 
to  consider  the  other  points  in  the  cause. 

In  order  to  make  out  their  case,  the  plaintiffs  below  were 
bound  to  show  affirmatively  that  the  defendants  were  the  heirs 
and  devisees  of  Mrs.  Osgood.  To  do  this  they  were  compellable 
to  make  out,  in  proof,  that  the  voluntary  conveyances  to  her 
daughters  were  void,  under  the  statute  to  prevent  fraudulent 
conveyances,  as  to  creditors,  by  reason  of  her  insolvency  when 
she  executed  the  deeds;  and  the  petition  and  schedule  were 
offered  113  prima  facie  evidence  of  this. 

It  will  be  recollected  that  this  petition  was  never  acted  on; 
and  that  the  executors  decliued  proceeding  upon  it,  on  the 
ground  that  they  had  made  it  out  under  a  misapprehension. 
The  statement  of  the  debts  offered  to  the  surrogate  did  not 
specify  the  time  when  they  were  contracted;  so  that  we  can  not 
from  this  decide  whether  they  arose  before  or  after  the  convey- 
ances were  executed;  and  it  was  made  by  persons  having  only 
an  interest  in  right  of  their  wives,  in  the  premises  in  question, 
except  Walter  F.  Osgood,  who  was,  in  fact,  interested  to  avoid 
his  mother's  conveyance. 

It  is  well  settled  that  if  improper  evidence  be  given,  although 
it  may  be  cumulative  ouly,  the  judgment  must  be  reversed;  for 
we  cannot  say  what  effect  such  evidence  may  have  had  on  the 
minds  of  the  jury:  Marquand  v.  Webb^  16  Johns.  89.  This  evi- 
denco  should  not,  in  my  opinion,  have  been  admitted  at  all 
against  either  the  heirs  or  devisees,  admitting  that  the  insolv- 
ency of  Mrs.  Osgood,  at  the  time  of  executing  the  deeds, 
rendered  them  void  as  to  creditors.  Upon  this  point  I  do- 
no  i  mean  to  give  an  opinion;  but  the  acts  of  executors  ought 
not  to  bind  heirs  or  devisees  unless  in  the  case  of  an  actual 
decree  of  sale  by  the  surrogate.  In  the  present  case,  too,  th» 
executors  themselves,  after  presenting  the  petition,  declined 
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acting  upon  it.  Under  snch  circumstances,  especially,  the  peti- 
tion and  schedule  should  not  be  received  against  the  heirs  and 
deyisees;  and  particularly  in  this  case,  where  it  goes  to  charge 
them  personally  with  the  debt  of  the  ancestor.  The  form  of 
entering  judgment  for  the  plaintiffs  below,  whether  against  the 
lands  of  the  ancestor,  or  against  his  land  and  the  person  of 
the  defendants,  can  not  alter  oar  decision. 

Even  a  judgment  againbt  an  executor  is  no  CTidence  against 
the  heir:  Mason's  devisee*  v.  Peters's  odminislratQrSy  1  Munf .  437, 
455,  456.  If  this  is  inadmissible  against  the  heii  merely  to  fix 
the  amount  of  the  demand,  upon  what  principle  can  it  be  said 
that  an  ex  parte  statement  by  executors,  though  under  oath, 
shall  be  evidence  for  a  much  more  important  purpose;  to  avoid 
a  conveyance  of  real  estate  and  charge  the  persons  and  estates 
of  heirs  and  devisees  as  upou  a  false  plea.  It  was  the  duty  of 
the  plaintiffs  below  substantially  to  make  out  their  case,  beforo 
the  defendants  could  be  called  upon  for  their  defense;  and  to 
effect  this,  it  was  necessary  for  them  to  prove  that  the  convey- 
ances by  Mrs.  Osgood  to  her  daughters  were  void.  Could  this 
be  done  by  admission  of  executors,  or  any  other  persons,  who 
were  not  grantees  ?  I  think  not.  Mrs.  Osgood's  own  confes- 
sions, after  she  had  executed  the  deed  to  her  daughters,  could 
not  have  been  admitted :  Phoenix  v.  Day,  5  Johns.  412.  And 
will  it  be  contended  that  executors  named  in  her  will  can  make 
an  admission  of  more  effect  than  her  own  ?  It  appears  to  me 
this  point  is  settled  by  the  opinion  of  the  late  chancellor  in 
Mooers  v.  White,  6  Johns.  Ch.  360,  and  Arnold  v.  Bell,  1  Hayw. 
397,  note. 

It  will  be  recollected  that  the  conveyances  to  the  daughters 
were  in  severalty.  There  could,  therefore,  be  no  joint  interest 
in  them  till  they  were  avoided.  To  accomplish  this,  any  acts 
done  by  the  executors,  without  the  concurrence  of  the  devisees, 
could  not  be  used  as  evidence  upon  any  principle.  To  warrant 
receiving  the  admissions  of  .one,  in  prejudice  of  another,  they 
must  have  a  joint  interest  in  possession,  not  a  mere  community 
of  interest:  Oray  v.  Palmers,  1  Esp.  N.  P.  Cas.  135;  Hockley  y. 
Patrick,  8  Johns.  536;  Smith  v.  Ludlow,  6  Id.  267,  269;  Whitney 
V.  Ferriss,  10  Id.  66. 

The  case  cited  at  the  bar,  of  the  King  v.  Eardwicke,  11  East, 
678,  does  not  affect  the  question.  There,  the  admission  of  a 
parishioner,  liable  to  be  assessed  for  taxes,  was  received  on  the 
ground  that  the  parish  was  an  aggregate  company  of  which  he 
was  a  member.     Besides,  I  think  the  ground  upon  which  that 
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case  was  put  veiy  questionable,  at  least;  and  I  find  that  in  Con- 
necticut it  has  been  directly  oyerruled  as  to  a  corporation 
aggregate:  Edrtford  Bank  v.  J3arf,  3  Day,  493.  On  the  whole, 
I  am  of  opinion  that  the  CTidence  was  improperly  admitted; 
that  the  judgment  must,  therefore,  be  reversed;  that  the  record 
be  remitted,  and  a  venire  de  novo  issue  from  the  court  below. 

The  court  being  unanimously  of  this  opinion,  it  was  thereupon 
ordered,  adjudged  and  decreed  that  the  judgment  of  the  supreme 
court  be  reversed,  with  costs  in  error,  to  be  taxed  for  the  plaintiff 
in  error;  and  that  the  transcript  be  remitted  to  the  said  supreme 
court,  and  that  the  said  court  award  a  vetiire  facias  de  novo, 

Saafobd,  chancellor,  being  a  stockholder  in  the  company, 
gave  no  opinion. 

Gbaktor'b  Dbcla&atiohb  as  Evxdbkgb. —  See  Jaekmm  v.  Bard,  4  Am. 
Dec.  267;  BarrtU  v.  French,  6  Id.  241;  ^teiehcart  ▼.  CaaUOor,  Id.  402;  Dnm 
T.  Simpiot^  Id.  490;  Dortey  v.  Doney,  Id.  506;  Taylor  v.  Adami^  7  Id.  66S; 
Baidi  v.  8lrai(^  8  Id.  162;  Share  v.  Anderson,  10  Id.  42L 


ThALLHIMEB  V.  BBmGEEBHOEF. 

[8  Oowm.  028.] 

Chakpxbtt,  MAnrrsNANCB  and  Barratbt,  the  policy  and  hiBtoy  of  tiie 
law  o^  ooiuddend  and  explained. 

A  Bight  ov  Action  could  not  be  assigned  at  common  law.  This  mle  has 
been  very  generally  saperaeded  at  law,  and  neyer  prevailed  in  equity. 

Pabt  or  A  Cause  or  Action  can  not  be  transferred. 

Maintbnangb. — Maintaining  the  suit  of  another  is  lawful,  if  the  person  so 
Tn^infaunifig  has  an  interest  in  the  suit,  vested  or  contingent,  or  is  can- 
nected  with  the  snitor  in  some  jooial  relation,  or  by  the  ties  of  affinity 
or  consangoinity,  or  in  the  relation  of  landlord  and  tenant^  master  and 
servant,  or  attorney  and  client,  or  is  moved  by  the  impulse  of  charity. 

A  Contract  bhwusn  an  heir  and  his  brother-in-law,  by  which  the  latter 
promised  to  bear  one  half  of  the  expenses  to  be  incurred  in  certain  ac- 
tions about  to  be  brought^  in  consideration  that  the  former  would  con- 
vey him  one  fourth  of  the  property  which  should  be  recovered,  is  valid; 
and  if  the  suits  are  brought  and  compromised,  and  the  property  con- 
veyed by  the  heir,  the  brother-in-law  may,  in  an  action  of  indebitaiuB 
OMwrnpsU  tor  money  had  and  received,  recover  lus  share  of  the  proceeds. 

Maintenance. — ^The  law  of  maintenance  is  intended  only  to  prevent  the 
interference  in  a  suit  of  strangers  having  no  interest  in  the  litigation, 
and  standing  in  no  relation  of  duty  to  the  suitor. 

A  Husband  whose  Wive  may  possibly  be  heir  to  a  claimant  may  lawfully 
maintain  the  suit  of  the  latter  upon  an  agreement  to  share  its  proceeds. 

Ebbob  to  the  supreme  court,  in  an  action  of  assumpsit  for 
money  had  and  received,  money  lent,  etc.,  and  on  an  imifnid 
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compuiassent  brought  by  the  plaintiff  in  error,  who  was  al8p 
plaintiff  below,  to  which  non-assumpsit  was  pleaded.  At  the 
trial  below,  the  plaintiff  produced  in  evidence  a  written  agree- 
ment between  himself  and  one  Henry  B.  Teller,  dated  April 
10,  18  )7,  which  was  drawn  up  and  witnessed  bj  the  defendant. 
The  agreement  recited  that  the  said  Teller,  as  heir  at  law  to 
his  father,  laid  claim  to  certain  real  property  in  New  York,  and 
that  it  was  his  intention  to  institute  suits  to  recover  the  same; 
and  that  the  plaintiff  having  intermarried  with  a  sister  of  the 
said  Teller,  was  justly,  though  not  legally,  entitled  to  a  portion 
of  the  property.  It  was,  therefore,  mutually  covenanted  be- 
tween the  parties  to  said  agreement,  in  substance,  that  the 
plaintiff  should  pay  one  half  the  expenses  of  suits  brought  to 
recover  said  property  in  case  the  said  Teller  was  unsuccessful, 
but  only  one  fourth  of  said  expenses,  if  he  was  successful,  and 
that  the  said  Teller  should  convey  to  the  plaintiff  one  fourth 
part  of  the  property  recovered.  It  was  further  proved  that  the 
defendant,  as  attorney  of  the  plaintiff  and  the  said  Teller,  com- 
menced a  number  of  suits  to  recover  said  property;  and  that, 
under  a  power  of  attorney  from  Teller,  and  without  the 
plaintiff's  knowledge,  he  compromised  said  suits,  and  on  such 
compromise  received  fifty-four  thousand  dollars,  besides  costs 
of  suits,  one  fourth  of  which  sum  the  plaintiff  claimed.  The 
defendant  moved  for  a  nonsuit  on  the  ground  that  the  agree* 
ment  relied  on  was  void  for  champerty,  which  motion  was 
allowed,  a  motion  for  a  new  trial  overruled,  and  judgment  of 
nonsuit  entered  accordingly:  20  Johns.  386.  The  plaintiff 
thereupon  brought  the  case  here  on  exceptions. 

iS,  ff .  Huntington  and  S.  Jones,  for  the  plaintiff  in  error,  con- 
4«nded:  1.  That  the  agreement  was  not  unlawful  on  the  ground 
of  champerty  or  maintenance,  because  the  plaintiff,  by  reason 
of  his  relationship  with  Teller's  family,  had  an  interest  in  the 
matter,  and,  therefore,  was  not  guilty  of  officious  intermeddling: 
4  Bl.  Com.  134, 135;  3  Bum,  J.  116;  2  Chit.  C.  L.  233,  note 
(a);  5  Com.  Dig.  16,  Maintenance  (A);  Hawk,  P.  C,  book  1, 
ch.  83;  sees.  1,  13,  17,  18,  21,  22;  ch.  84,  sec.  19;  Wickham  v. 
Conklin,  8  Johns.  220;  Bac.  Ab.,  Maintenance  (B);  2  Boll.  Ab. 
115;  Bro.  Ab.,  Maintenance,  pi.  7, 14,  15,  17,  18;  15  Vin.  162, 
Maintenance  (H);  2  Inst.  563,  564;  Master  v.  Miller,  4  T.  B.  340, 
per  Buller,  J. ;  2.  That  even  if  the  agreement  were  unlawful, 
the  defendant  could  not  object  to  it,  because  he  merely  repre- 
sented Teller,  who  was  estopped  by  having  acted  under  the 
agreement,  and  because  it  did  not  appear  that  the  defendant 
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was  anthorued  bj  Teller  to  make  the  objection;  3.  That  the 
defendant  had  received  one  fourth  of  the  money  to  the  plaintiff's 
oae;  4.  That  the  objection  of  the  non-joinder  of  Teller  could 
not  be  made  at  this  stage  of  the  cause. 

H.  Bleecker  and  A.  Van  Vechten,  for  the  defendant  in  error, 
<sontended:  1.  That  Teller  should  have  been  joined  with  the 
plaintiff  in  the  action:  Zide  v.  Campbell,  2  Johns*  Cas.  382;  2. 
"That  the  action  would  not  lie,  because  under  the  agreement  it 
was  one  fourth  of  the  land,  and  not  the  money  that  was  bar- 
gained for;  3.  That  the  agreement  was  void  within  the  statate 
of  champerty  and  maintenance:  1  B.  L.  172,  sec.  1;  Jachton  ▼. 
Ketchum,  8  Johns.  479;  4.  That  the  exception  allowing  one 
having  an  interest ,  or  being  related  to  the  parties  to  assist  in 
^bearing  the  expenses  of  a  suit,  applied  only  to  cases  of  mainte- 
nance, and  not  to  champerty,  and  that,  in  any  case,  the  plaintiff's 
interest  was  not  such  as  to  bring  him  within  the  exception;  5. 
That,  as  the  agreement  was  unlawful  and  criminal,  and,  there- 
fore, absolutely  void,  the  defendant,  or  even  Teller  himself, 
plight  raise  the  objection,  and  that  the  plaintiff  could  not  re- 
cover, even  if  Teller  had  consented  that  the  defendant  should 
hold  the  money  for  his  use:  Whilaker  v.  Cone^  2  Johns.  Cas.  68; 
Belding  v.  rxikin,  2  Cai.  147;  Hani  v.  Knickerbocker,  5  Johns. 
827;  Biggs  v.  Laiorence,  3  T.  B.  464;  Clugas  v.  Fenaluna,  4  Id. 
46G;  Morck  v.  Abel,  3  Bos.  &  P.  35;  6.  That  the  plaintiff  should 
have  proved  notice  to  the  defendant  to  pay  over  the  proportion 
of  the  money  claimed. 

Sanford,  Chancellor.  Champerty,  maintenance,  and  barratry 
were  defined  as  offenses  in  very  early  stages  of  the  English  law. 
These  practices  seem  to  have  been  then  common  in  England; 
and  they  were  denounced,  not  only  as  sins  very  heinous  in 
themselves,  and  highly  injurious  to  the  peace  of  society,  but 
also  as  offenses  which  actually  interrupted  the  course  of  publio 
justice.  The  excitement  of  suits  is  an  evil,  when  suits  are  un- 
just; but  when  right  is  withheld,  and  the  object  of  a  suit  is  just, 
to  promote  the  suit  is  to  promote  justice.  That  a  resort  to  the 
public  tribunals  for  justice  should  produce  injustice,  can  be 
true  only  where  the  administration  of  justice  is  weak  or  corrupt, 
or  where  the  laws  are  very  imperfect.  Where  the  administra- 
tion of  justice  is  firm,  pure,  and  equal  to  all,  and  where  the 
laws  give  adequate  redress  for  groundless  suits,  it  is  not  easy 
to  conceive  that  mischief  can  arise  from  opening  the  courts  of 
justice  to  all  suitors,  or  from  contracts  by  which  the  fruits  of  a 
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eiiit  may  be  diyided  between  him  who  has  the  right  of  action 
and  him  who  has  contributed  advice,  expense,  or  ezeriion  to 
institute  the  suit,  or  prosecute  it  to  effect.  The  right  of  liti- 
gating may  be  abased;  and  proper  remedies  for  groundless  and 
vexatious  litigation  must  exist;  but  the  remedies  for  the  abuse 
of  this  right,  should  be  such  as  not  to  impair  the  free  use  of 
the  right  itself.  As  the  justice  or  injustice  of  the  claim  can  not 
be  known  before  the  termination  of  the  cause,  the  checks  upon 
unjust  litigation,  must  in  general  consist,  not  in  excluding  the 
suit  or  the  suitor  from  the  courts,  but  in  redress  following  the 
decision  of  justice  upon  the  merits  of  the  cause. 

The  Boman  law,  by  its  provisions  for  preventing  groundless 
and  vexatious  suits,  required  that  the  plaintiff  should  take  an 
oath  that  the  suit  was  not  commenced  from  malice,  and  that  he 
believed  his  cause  to  be  legal  and  just.  The  defendant  was  re- 
quired to  swear  that  in  his  belief  the  plaintiff  had  no  just  claim. 
The  advocates  on  both  sides  were  required  to  take  similar  oaths. 
If  the  plaintiff  failed  in  his  suit,  he  was  fined  in  a  sum  which 
was  sometimes  a  tenth  part  of  the  demand;  and  in  cases  of  great 
malice  and  vexation,  the  plaintiff  was  further  punished  by  a  de- 
cree of  ignominy:  lust.  Book  4,  tit.  16;  Code,  Book  2,  tit.  59; 
Dig.  Book  5,  tit.  1, 79;  Inst.  Book  4,  tit.  1,  33;  Huber.  Praelect. 
457, 1478;  Wood's  Civ.  Law,  341. 

The  English  doctrine  of  maintenance  arose  from  causes 
peculiar  to  the  state  of  the  society  in  which  it  was  established. 
The  great  reason  for  the  suppression  of  champerty  and  main- 
tenance, was  an  apprehension  that  justice  itself  was  endangered 
by  these  practices:  Blackstone,  4  Com.  135,  speaks  of  this 
offense  as  perverting  the  process  of  law  into  an  engine  of  op- 
pression. In  the  case  of  Slywrighi  v.  Page,  1  Leon.  167,  it  was 
said  by  the  whole  court  of  common  pleas,  that  the  meaning  of 
the  statute  of  32  Hen.  YIII.  concerning  maintenance,  "  was  to 
repress  the  practices  of  many,  who  when  they  thought  they  had 
title  or  right  to  any  land,  for  the  furtherance  of  their  pretended 
right,  conveyed  their  interest  in  some  part  thereof  to  great  per- 
sons, and  with  their  countenance  did  oppress  the  possessors.'' 
The  power  of  great  men,  to  whom  rights  of  action  were  trans- 
ferred, in  order  to  obtain  support  and  favor  in  suits  brought  to 
assert  those  rights,  the  confederacies  which  were  thus  formed, 
and  the  oppression  which  followed  from  the  influence  of  great 
men,  in  such  cases,  are  themes  of  complaint  in  the  early  books 
of  the  English  law.  While  the  power  of  nobles  and  great  men 
was  felt  in  the  administration  of  justice,  these  practices  seem  to 
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have  produced  real  and  great  eyils.  In  that  state  of  tilings,  in- 
stead of  invigorating  and  purifying  the  administration  of  jus- 
tice, as  the  direct  remedy  for  such  evils,  the  laws  concerning 
champerty  and  maintenance  were  established  as  penal  regula- 
tions intended  to  operate  upon  the  parties  to  these  tranaao- 
tiona. 

In  modem  times,  and  since  England  has  enjoyed  a  pure  and 
firm  administration  of  justice,  these  evils  are  little  felt;  and 
champerty  and  maintenance  are  now  seldom  mentioned,  as  oc- 
curring in  fact,  or  as  producing  mischief  in  that  country.  The 
statutes  for  the  limitation  of  actions,  the  statute  of  frauds,  the 
extension  of  the  action  for  malicious  prosecutions,  and  the 
costs  given  against  unsuccessful  parties,  have  all  taken  place 
since  the  law  of  maintenance  was  established;  and  all  these  al- 
terations have  contributed  to  prevent  or  punish  groundless  and 
vexatious  litigation. 

It  was  a  principle  of  the  common  law,  that  a  right  of  action 
could  not  be  transferred  by  him,  who  had  the  right,  to  another. 
When  we  seek  the  reason  of  this  rule,  we  find  it  in  the  motive 
already  mentioned,  an  apprehension  that  justice  would  fail,  and 
oppression  would  follow  if  rights  of  actions  might  be  assigned. 
"Nothing,"  says  Coke,  Co.  Lit.  114,  a.,  "nothing  in  action, 
entry,  or  re-entry,  can  be  granted  over;  for  so,  under  color 
thereof^  pretended  titles  might  be  granted  to  great  men, 
whereby  right  might  be  trodden  down  and  the  weak  oppressed." 
Feeble,  partial,  and  corrupt  must  have  been  the  administration 
of  justice  where  such  a  reason  could  have  force.  In  early  times 
this  rule  concerning  rights  of  action  was  rigorously  enforced. 
As  the  entire  right  of  action  could  not  be  assigned,  so  no  part 
of  it  could  be  transferred,  and  no  man  could  purchase  another's 
right  to  a  suit,  either  in  whole  or  in  part.  Hence,  the  doctrine 
of  maintenance  which  prohibits  contracts  for  a  part  of  the  thing 
in  demand,  was  adopted  as  an  auxiliary  regulation  to  enforce 
the  general  principle  which  prohibited  the  transfer  of  all  rights 
of  action.  But  the  rule  of  the  common  law,  that  rights  of 
action  cannot  be  assigned,  has  in  modem  times  been  reversed; 
the  apprehension  that  justice  would  be  trodden  down,  if  prop- 
erty in  action  should  be  transferred,  is  no  longer  entertained; 
and  the  ancient  rule  now  serves  only  to  give  form  to  some 
legal  proceedings.  In  the  courts  of  equity  this  rule  vraa  never 
followed,  and  those  courts  have  §lways  considered  and  treated 
the  rule  as  unjust,  and  have  supported  assignments  of  rights  of 
actions.    Experience  has  fully  shown,  not  only  that  no  evil 
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results  from  the  assignzDent  of  rights  of  action,  but  that  the 
public  good  is  greatly  promoted  by  the  free  commerce  and 
circulation  of  property  in  action,  as  well  as  of  property  in 
possession. 

The  general  law,  both  in  England  and  here  now  is,  that  rights 
of  action  may  be  transferred;  and  as  the  laws  concerning  main- 
tenance are  still  in  force,  the  present  state  of  the  law  is,  thai 
while  an  entire  right  of  action  may  be  transferred  to  a  pur- 
chaser, with  complete  e£fect,  a  contract  to  transfer  a  part  of  a. 
right  of  action  is  void.  The  primaiy  rule  forbidding  the  aa- 
signment  of  a  right  of  action  has  ceased;  bat  the  auxiliary 
sanction  concerning  the  assignment  of  a  part  of  such  a  right, 
remains  in  force.  The  English  judges  feeling  that  the  original 
reasons  for  the  law  of  champerty  and  maintenance  had  ceased^ 
ha^e  gradually  mitigated  that  law,  by  interpretations  and 
exceptions;  and  the  present  state  of  English  opinion  on  this 
subject  may  be  seen  in  4  T.  B.  340,  341;  where  Buller,  J., 
expresses  himself  in  terms  which  do  not  disguise  his  contempt 
for  the  whole  doctrine  of  maintenance.  In  many  of  the  states 
of  this  Union,  these  laws  are  not  in  force;  and  the  want  of  them 
is  said  to  be  no  inconvenience. 

These  observations  are  made  to  show  that  in  examining  the^ 
English  law  and  English  authorities  concerning  champerty  and 
maintenance,  we  must,  in  order  to  ascertain  the  sense  and  ex- 
tent of  their  doctrines,  bear  in  mind  the  state  of  society  which 
produced  them,  the  evils  for  which  they  were  intended  to  afford 
a  remedy,  and  the  different  state  of  things  to  which  they  are 
now  applicable.  It  is  only  by  this  recurrence  to  history  that  we 
can  trace  the  true  reasons  of  the  English  law;  the  causes  of  the 
horror  with  which  the  maintenance  of  suits  was  viewed  in  early 
times;  the  decline  and  fall  of  the  rule  of  the  common  law,  that 
things  in  action  were  not  vendible;  and  the  different  views 
which  at  different  times  have  had  influence  upon  the  judicial 
expositions  of  the  laws  of  maintenance  in  England. 

Our  statute  concerning  champerty  and  maintenance  is  a  com- 
pilation of  the  several  English  statutes  relating  to  the  same 
subjects,  and  it  declares  certain  contracts  void.  This  statute, 
throughout,  makes  or  supposes  a  distinction  which  before  pre- 
vailed in  the  rules  of  the  common  law,  between  maintenance 
which  is  innocent  and  that  which  is  unlawful.  To  maintain  the 
suit  of  another  is  unlawful,  unless  the  person  maintaining  has 
some  interest  ^in  the  subject  of  the  suit,  or  unless  he  is  con- 
nectei  with  the  suitor  in  some  social  relation.     These  are  the 


314  Thallhdcer  v.  Bbinckebhoff.      [New  York, 

exceptions  to  a  general  rule;  and  they  are  ezceptious  which  rest 
«2pon  the  strongest  ground  of  reason,  as  well  as  the  support  oi 
authority. 

Where  the  person  promoting  the  suit  of  another  has  anj 
interest  whatever  in  the  thing  demanded,  distinct  from  that 
which  he  may  acquire  by  an  agreement  with  the  suitor,  he  is  in 
effect  also  a  suitor,  according  to  the  nature  and  extent  of  his 
interest.  To  deny  to  such  a  person  the  benefit  which  he  might 
receive  from  a  suit  conducted  mainly  or  partly  for  the  benefit  of 
another,  would  be  to  close  the  temple  of  justice  against  all  per- 
sons not  parties  to  the  suit,  and  yet  having  interest  in  the  sub- 
ject of  litigation,  which  may  be  affected  by  the  determination 
of  the  cause.  It  is  accordingly  a  principle,  that  any  interest 
whatever  iu  the  subject  of  the  suit  is  sufficient  to  exempt  him 
who  gives  aid  to  the  suitor  from  the  charge  of  illegal  mainte- 
nance. Whether  this  interest  is  great  or  small,  vested  or  con- 
tingent, certain  or  uncertain,  it  affords  a  just  reason  to  him 
who  has  such  an  interest  to  participate  in  the  suit  of  another, 
who  also  has  or  claims  some  right  to  the  same  subject:  Bac. 
Abr. ,  tit.  Maintenance,  B. ,  and  the  several  authorities  there  cited. 

Where  there  is  consanguinity  or  affinity  between  the  suitor 
and  him  who  gives  aid  to  the  suit,  the  voice  of  nature  and  the 
language  of  the  law  equally  declare  that  such  assistance  is  not 
unlawful  maintenance.  The  relation  of  landlord  and  tenant, 
that  of  master  and  servant,  acts  of  charity  to  the  poor,  and  the 
exercise  of  the  legal  profession,  are  all  cases  in  which  it  is  not 
unlawful  to  give  aid  in  the  conduct  of  suits  before  the  courts  of 
justice. 

Upon  all  such  cases  these  laws  were  never  intended  to 
operate.  They  were  intended  to  prevent  the  interference  of 
etrangers  having  no  pretense  of  right  to  the  subject  of  the 
Buit,  and  standing  in  no  relation  of  duty  to  the  suitor.  They 
were  intended  to  prevent  traffic  in  doubtful  claims,  and  to 
operate  upon  buyers  of  pretended  rights,  who  had  no  relation 
to  the  suitor  or  the  subject,  otherwise  than  as  purchasers  of  the 
profits  of  litigation. 

It  has  been  urged  that  champerty  and  maintenance  are  dis- 
tinct offenses;  and  that  champerty  is  illegal  in  many  cases,  in 
which  maintenance,  in  other  modes,  would  be  lawful.  If  prin- 
ciples are  considered,  it  seems  to  be  of  little  moment  whether 
he  who  maintains  the  suit  of  another  receives  his  reward  from 
the  subject  of  the  suit,  or  from  any  other  property  of  the  suitor. 
Champerty  is  one  species  of  maintenance;  but  the  authorities 
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do  not  declare  contracts  for  a  part  of  the  thing  in  demand  uni- 
Tersallj  unlawful.  The  distinction  made  by  the  books,  between 
interference  which  is  illegal  and  that  which  is  lawful,  consists 
in  the  rule,  and  the  exceptions  already  stated;  and  where  main- 
ienance  is  lawful,  as  in  the  case  of  interest  in  the  subject,  or 
relation  to  the  suitor,  a  contract  to  divide  the  subject  of  the 
suit,  which  is  maintenance  in  a  particular  form,  is  also  legal. 

In  this  case,  the  wife  of  Thallhimer  was  the  sister  of  Teller, 
and  this  relation  recited  in  the  contract  evidently  led  Thall- 
himer and  Teller  to  the  coutract  itself.  Thallhimer  did  not 
obtrude  himself  into  the  concerns  of  a  stranger;  but  he  agreed 
to  give  aid  to  his  relative,  as  he  might  justifiably  do.  He  was 
not  the  promoter  of  litigation  in  which  he  had  no  concern.  His 
wife  might  inherit  Teller's  lands;  and  this  reason  alone  exempts 
the  contract  before  us  from  the  imputation  of  champerty,  or 
illegal  maintenance.  It  is  immaterial  to  this  question  whether 
the  contingencies  which  must  occur  before  Teller's  sister  could 
inherit,  were  such  as  to  render  that  event  probable  or  not.  She 
might  become  the  owner  of  these  lands  as  the  heir  of  Teller; 
and  this  potential  interest  was  a  sufficient  reason  that  her  hus- 
band should  join  in  measures  to  recoTer  the  lands. 

The  charge  of  champerty  or  maintenance  being  the  only  ob- 
jection made  to  this  agreement,  and  that  objection  not  being 
applicable  to  this  case,  the  agreement  is  Talid.  The  action  now 
brought  against  Brinckerhoff  is  assumpsit  for  money  received  by 
him  for  the  use  of  Thallhimer.  The  contract  not  transferring 
any  right  in  the  lands  themselves  to  Thallhimer,  the  legal  title 
remained  in  Teller,  who  had  power  to  bring  suits,  to  com- 
promise the  claim,  and  to  release  the  legal  title.  Teller  did 
compromise  the  claim,  and  did  release  the  legal  title  to  the  pos- 
sessors of  the  land  for  a  sum  of  money;  this  was  done  by 
Brinckerhoff,  acting  under  a  power  from  Teller,  and  the  money 
was  received  by  Brinckerhoff.  After  these  facts  had  occurred, 
there  never  could  be  a  conveyance  of  any  right  in  the  lands, 
from  Teller  to  Thallhimer;  and  the  agreement  could  have  effect 
only  by  considering  the  money  received  as  substituted  for  the 
land,  in  respect  to  the  rights  of  Thallhimer  under  the  contract. 
This  construction  gives  effect  to  the  contract,  and  must  be 
adopted  as  the  sense  of  the  contract  itself,  and  as  a  necessary 
consequence  from  the  events  succeeding  the  contract,  which 
rendered  any  conveyance  of  a  right  in  the  lands  impossible. 
The  compromise  was  valid  both  in  respect  to  Teller  and  the 
possessors  of  the  land;  and  if  this  agreement  now  has  any  effect. 
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it  must  operate  upon  the  money  received,  as  it  might  have 
operated  upon  the  land,  had  the  land  itself  been  specifically 
recovered.  If  this  contract  could  be  defeated  by  the  acts  of 
Teller  and  Brinckerhoff,  in  which  Thallhimer  had  no  part,  and 
over  which  he  had  no  control,  the  most  flagrant  injustice  would 
be  done  to  Thallhimer.  The  sense  of  the  contract  evidently  is 
that  in  the  event  of  success,  Thallhimer  shall  have  one  fourth 
of  the  property,  whether  the  fruits  of  the  claim  should  be  real- 
ized in  one  species  of  property  or  another. 

The  rights  of  Thallhimer  in  this  suit  arise  from  his  agree- 
ment with  Teller,  from  the  acts  of  Teller  in  authorizing  the 
compromise,  and  from  the  acts  of  Brinckerhoff  in  commencing 
the  actions  of  ejectment,  in  making  the  compromise,  and  in  re- 
ceiving the  money.  In  commencing  the  actions  of  ejectment, 
Brinckerhoff  acted  as  the  attorney  of  both  Thallhimer  and 
Teller.  In  making  the  compromise,  he  acted  as  the  agent  of 
Teller,  in  respect  to  the  possessioA  of  the  land;  for  Teller  hav- 
ing the  legal  title,  he  alone  could  give  a  power  to  compromise. 
But  as  Brinckerhoff  had  full  knowledge  of  the  rights  of  Thall- 
himer uuder  the  agreement,  he  may  be  justly  regarded,  in 
making  the  compromise,  as  the  agent  of  both  Thallhimer  and 
Teller,  in  respect  to  their  rights,  and  according  to  their  respect- 
ive interests.  In  these  circumstances,  the  action  for  money 
received  for  the  plaintiff  is  entirely  proper;  the  use  of  that 
form  being  to  allow  the  introduction  of  the  express  contract, 
and  all  the  acts  of  the  parties,  and  also  to  give  effect  to  any 
tacit  promise  which  law  and  justice  may  infer  from  all  the  facts 
of  the  case.  The  agreement  determines  that  Thallhimer's 
share  of  the  money  is  one  fourth  part;  and  Brinckerhoff  has 
not  paid,  as  he  ought  not  to  have  paid,  this  fourth  part  to 
Teller.  This  share  is  money  belonging  to  Thallhimer,  and  re- 
maining in  the  hands  of  Brinckerhoff.  Thus  the  objections 
made  to  the  form  of  this  suit  appear  to  be  destitute  of  weight. 

My  opinion  is  that  the  judgment  of  the  supreme  court  should 
be  reversed,  and  that  the  cause  should  be  again  sent  to  trial. 

The  court  being  unanimously  of  this  opinion,  it  was  there- 
upon ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
supreme  court  in  this  cause  be  reversed,  with  costs  in  error  to 
be  taxed  for  the  plaintiff  in  error,  and  that  the  transcript  be 
remitted  to  the  said  supreme  court,  and  that  the  said  court 
award  a  venire  f ados  de  novo. 

MAiNTENA2iCB  Detixed. — Maintenance  is  "an  officious  intonaeddling  in  a 
suit  that  no  way  belongs  to  one,  by  maintaining  or  assisting  either  party  with 
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money  or  otherwiae,  to  prosecute  or  defend  it:"  4  Bl.  Com.  134;  Burriirs  Law 
Diet.,  tit.  Maintenance;  Andrnos  v.  Thayer,  90  Wis.  228.  In  Bonvier's  Law 
Diet,  titb  Maintenance,  it  is  defined  to  be  "a  malicious,  or  at  least,  officious 
interference  in  a  suit  in  which  the  offender  has  no  interest  to  assist  one  of  the 
fiartieB  to  it  against  the  other,  with  money  or  advice,  to  prosecute  or  defend 
the  action  without  any  authority  of  law:"  1  Russ.  Cr.  176.  In  Brown  v. 
Beauchampf  5  T.  B.  Mon.  413,  the  court  adopting  Hawkins's  definition,  say: 
^* Maintenance  signifies  an  unlawful  taking  in  hand,  or  upholding  of  quarrels 
4>r  sides  to  the  disturbance  or  hindrance  of  common  right."  It  is  said  in 
Danoin  v.  Smith,  35  Vt.  69,  that  the  term  "  seems  now  to  be  confined  to  the 
intermeddling  of  a  stranger  in  a  suit  for  the  purpose  of  stirring  up  strife  and 
continuing  litigation.**  And  it  was  held  in  Fletcher  v.  Ellis,  1  Hempst.  300, 
that  it  is  necessary,  in  order  to  constitute  the  offense,  that  there  should  be 
•ctnal  assistance  in  the  suit,  and  that  a  mere  offer  of  assistance  will  not  suffice. 

Ghaxfkrtt  Dehhsd. — Champerty  is  a  species  of  maintenance,  and  is  de- 
fined by  Blackstone  as  "  being  a  bargain  with  a  plaintiff  or  defendant  campum 
partire,  to  divide  the  land  or  other  matter  sued  for  between  them,  if  they  pre- 
vail at  law,  whereupon  the  champertor  is  to  carry  on  the  party's  suit  at  his 
own  expense."  Hawkins  and  Coke  omit  from  their  definitions  the  statement 
that  the  champertor  is  to  carry  on  the  party's  suit  at  his  own  expense:  1 
Hawk.  P.  C,  c.  84,  sec.  1;  Co.  lit  368,  b.;  Lathropv.  Amhent  Bank,  9  Met 
489.  So  in  Scobey  v.  Bass,  13  Ind.  117f  it  was  held  not  to  be  a  necessary  in- 
gredient in  the  offense  that  the  champertor  should  bind  himself  to  pay 
expenses.  To  the  same  effect  is  Backus  v.  Byron,  4  Mich.  535.  Mr.  Abbott 
defines  champerty  to  be  the  offense  of  prosecuting  or  defending,  or  agreeing 
to  prosecute  or  defend,  by  personal  services  or  furnishing  funds,  a  suit  in 
which  one  has  no  interest,  upon  a  corrupt  agreement  to  divide  the  subject- 
matter:  Abbott's  Law  Diet,  tit  Champerty.  Bouvier  adopts  Blackstone's 
definition.  The  feature  which  distinguishes  champerty  from  other  forms  of 
maintenance  is,  that  it  involves  a  division  of  the  subject  of  litigation.  In 
■ome  of  the  cases,  however,  the  terms  are  used  interchangeably. 

DocTRms  Existed  at  Common  Law. — It  has  sometimes  been  doubted 
whether  the  doctrines  of  champerty  and  maintenance  were  known  to  the  com- 
mon law,  or  whether  they  were  the  creatures  of  the  statutes  of  Westminster, 
1,  c  25;  3  Ed.  I;  28  Ed.  I,  c  11;  33  Ed.  I,  and  32  Hen.  VIII,  c.  9.  The  bet- 
ter, and  the  prevailing  opinion  is,  however,  that  so  far  as  the  substance  of 
these  offenses  is  concerned,  the  statutes  referred  to  were  merely  declaratory 
of  the  common  law,  and  that  the  fundamental  doctrines  of  the  law  upon  this 
subject  existed  Wore  the  statutes:  Lord  Bosslyn  in  Wilier  v.  Duke  of  Port* 
land,  3  Yes.  494;  Tindal,  C.  J.,  in  Stanley  v.  Jones,  7  Bing.  369;  Pechel  v. 
Watwn,  8  Mees.  Ai  W.  691;  4  Bl.  Com.  135;  Story  Eq.  Jur.,  sec.  1048;  Parker, 
C.  J.,  in  8weU  v.  Poor,  11  Mass.  354;  Thurston  v.  Percival,  1  Pick.  415; 
Backus  V.  Byron,  4  Mich.  535;  Boardman  v.  Thompson,  25  Iowa,  487;  Martin 
y.  Clark,  8  B.  L  389;  Weakly  v.  Hall,  13  Ohio,  167;  Thompson  v.  Reynolds, 
73  Hi  IL 

Existence  in  this  Countbt. — As  is  shown  in  the  principal  case  the  law  on 
the  subject  of  maintenance  and  champerty  has  been  greatly  modified  even  in 
England.  In  this  country,  where  the  offenses  exist  at  all,  there  has  been 
similar  and  even  greater  modification  of  the  harsher  features  of  the  law,  while 
in  some  of  the  states,  the  whole  doctrine  is  regarded  as  entirely  obsolete. 
Grier,  J.,  says  in  Boberts  v.  Cook,  20  How.  U.  S.  467,  that  the  ancient 
English  doctrines  of  champerty  and  maintenance  have  not  found  favor  in  the 
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United  States.    These  doctrines  have  no  existence  in  Califoniia:  Maikaomm 
T.  FUch,  22  CaL  86;  Hoffman  t.  VaUe^,  45  Id.  564;  BaOard  v.  Carr.  48 
Id.  74;  Hinoard  v.  rArt>dbnorto»»  Id.  482;  so  in  Tezss:  Bentmd  ▼.  /VmJk. 
(m,  88  Tex.  458»  although  there  is  an  apparent  recognition  of  their  existence 
in  WhUe  v.  Gay,  I  Tex.  384;  McMuUen  y.  Guest,  6  Id.  275;  Garden  t.  McDrr- 
meU,  12  Id.  553.      Redfield,  0.  J.,  in  Dan/orih  y.  Streeter,  28  Vt  490, 
doabts  whether  champerty  and  maintenance  are  recognised  in  the  law  of  thai 
state.      The  existence  of  these  doctrines  in  Connecticnt  has  never  beeo 
directly  adjadicated  npon.     It  was  incidentaly  referred  to  in  Sioddarl  t» 
iftx,  14  Conn.  23,  and  Bridgeport  Bank  y.  yew  York,  etc.  B.  B,  Go.,  ^  Id. 
273.    In  Biehardson  y.  Bowlandf  40  Id,  565^  the  court,  howeyer,  cxpissscd 
an  opinion  that  there  was  nothing  in  the  statute  or  common  law  of  that  state^ 
forbidding  maintenance  or  champerty.      These  doctrines  have  no  existence, 
it  seems,  in  Missouri,  or,  at  least,  if  they  do  exist,  their  ancient  rigor  ha» 
been  greatly  modified,  Duk*  y.  Harper,  2  Ma  App.  1,  where  the  court  say: 
"The  whole  doctrine  of  maintenance  and  champerty  is  a  relic  of  a  state  of 
things  long  since  passed  away. "   In  New  Tork  champerty  and  maintenance  ex- 
ist only  as  defined  and  prohibited  by  statute:  Sedgwick  y.  Stanton,  14  N.  Y.  289; 
Mott  y.  Small,  20  Wend.  212L    It  seems  to  haye  been  thought,  however,  by 
Chancellor  Walworth  in  Small  v.  Mott,  22  Wend.  403,  that  even  in  cases  for 
which  the  statutes  did  not  provide,  "agreements  aetuaUy  champertoua,  a* 
where  a  stranger  to  the  subject  of  litigation,  who  has  no  interest  therein,  in 
law  or  equity,  or  in  expectuicy  by  the  ties  of  blood  or  affinity,  agrees  to  as- 
sist in  embroiling  his  neighbors  in  litigation,  or  in  carrying  their  suits  throa^ 
the  different  courts  after  they  are  commenced,  upon  a  stipulation  tiiat  he 
shall  receive  a  share  of  the  fruits  of  the  litigation,  as  a  reward  for  his  mis- 
ehievous  interference"  could  not  be  enforced.     It  was  held  at  an  early  day 
in  Iowa,  in  an  elaborate  opinion  by  Kinney,  J.,  in  Wright  v.  Meek,  3  G.  Gr. 
472,  that  these  doctrines  were  wholly  unnecessary  in  this  country,  and  en- 
tirely unsuited  to  the  condition  of  afiairs.     He  said :   "In  this  country,  witb 
wise  and  wholesome  laws,  enjoying  as  we  do  a  political  and  social  equality, 
which  never  can  exist  under  the  institutions  of  England,  with  the  adiAinis- 
tsation  of  justice  alike  accessible  to  the  poor  and  the  rich,  where  oppressioo, 
such  as  gave  rise  to  the  doctrine  of  maintenance  and  champerty  in  En^and, 
cannot  exist;  it  is  almost  impossible  to  conceive  how  a  case  of  champerty  or 
maintenance  can  occur;  it  is  a  part  of  our  judicial  policy  not  to  shut  out 
suitors,  or  close  the  temple  of  justice  against  those  who  resort  thither  for  an 
adjustment  of  their  legal  rights.    Neither  should  litigation  be  invited,  or  im- 
properly or  unlawfully  encouraged,  so  as  to  amount  to  opprfssion.    To  check 
and  prevent  this,  our  statutes  in  relation  to  malicious  prosecutions  and  limi- 
tations of  actions  have  been  passed.     We  have  no  statute  in  this  state  againt 
champerty  and  maintenance,  as  they  have  in  New  Tork  and  some  other  states 
of  the  Union;  neither  do  we  see  any  necessity  for  adopting  the  ISngHali  law 
on  this  subject    The  state  of  society  which  produced  them,  and  the  erils 
which  they  were  intended  to  remedy  do  not  exist  hers.      To  transfer  th» 
right  of  action,  or  to  maintain  the  suit  of  another  without  having  any  direct 
or  contingent  interest  in  it,  will  not  necessarily  produce  mischief  or  oppiessioD 
in  this  country.    It  may,  on  the  other  hand,  in  particular  cases,  have  a  tend* 
ency  to  seoore  rights  and  promote  the  ends  of  justice.'* 

The  learned  judge  also  referred  to  the  doctrine  of  the  principal  case  with 
approval,  and  held  that  in  any  event  there  was  nothing  to  prevent  a  aoo 
from  maintaining  a  suit  instituted  by  his  father.  Spesking  oif  the  opinioa 
here  pronounced  by  the  chancellor,  he  said:  "In  this  case  the  learned  chan- 


April,  1824.]  Thallhdceb  v.  Bbingeerhoff.  319 

cellor  bas'giTen  an  elaborate  and  able  opinion  npon  this  snbject,  in  which 
the  doctrine  ia,  we  think,  viewed  in  its  proper  light.**  But  in  Boardman  t. 
ThofmKpton^  25  Iowa,  487f  Wright,  J.,  delivering  the  opinion  of  the  court, 
dissented  from  the  views  above  expressed  by  Kinney,  J.,  and  held  that  th» 
doctrine  of  champerty,  as  modified  by  recent  decisions,  does  exist  in  lowat 
And  see  McDonald  v.  Chicago  etc  R.  S.  Co,,  29  Iowa,  170. 

In  many  of  the  states  the  doctrines  of  champerty  and  maintenance  still 
exist  in  a  more  or  less  qualified  form.  It  is  so  in  Alabama:  ffoUoway  t. 
Lowcj  7  Port  488;  Byrd  v.  Odem,  9  Abk  755;  Tliompaon  v.  Marshall,  2& 
Id.  504.  In  Arkansas:  LyUe  v.  State,  17  Ark.  608;  Fletcher  v.  ElUs,  1 
Hempst.  90O.  In  Delaware:  Bayard  v.  McLane,  3  Barring.  139.  In  Georgia: 
Mo9e»  T.  Bagley,  55  Ga.  283;  Meeks  v.  Dewberry,  57  Id.  263.  In  Illinoist 
Thomp&on  v.  Reynolds,  73  HI.  11;  limiting  Newhirk  v.  Cone,  18  Id.  449.  la 
Indiana;  Seobey  v.  Ross,  13  Ind.  117;  QuiijUy  v.  Thompson,  53  Id.  317.  la 
Kentucky:  RuA  v.  Lame,  14  Am.  Dec.  172;  Brown  v.  Beauehamp,  5  T.  B. 
Mon.  413;  Caldwell  v.  Monroe,  6  Id.  389;  Davis  v.  Sliarron,  15  R  Mon.  64. 
In  Massachnaetts:  Thurston  v.  Percival,  1  Pick.  415;  Lathrop  v.  Amherst 
Bank,  9  Met,  489.  In  Michigan:  Backus  v.  Byron,  4  Mich.  535.  In  Mis* 
■issippi:  Sessions  v.  Reynolds,  7  S.  &  M.  130;  Moody  v.  Harper,  38  Miss^ 
599;  Alexander  v.  Polk,  39  Id.  737;  but  see  Cassedy  v.  Jackson,  45  Id.  403. 
In  New  Hampshire:  Knox  v.  Martin,  8  N.  H.  157;  Christie  v.  Sawyer,  44 
Id.  298.  In  New  Jersey:  WhUney  v.  KiHland,  27  N.  J.  Eq.  333,  where  the 
ezistenoe  of  these  doctrines  seems  to  be  taken  for  granted.  In  North  Caro- 
lina: Slade  v.  Rhodes,  2  Dev.  &  K  24;  Martin  v.  Amos,  13  Ired.  201;  Barnes 
V.  5^ron^,  1  Jones  Eq.  100.  In  Ohio:  Key  v.  VaUier,  I  Ohio,  132;  Weakley^ 
▼.  lfa%  13  Id.  167.  In  Ehodc  Island:  Martin  v.  Clarke,  8  R.  L  489.  la 
Tennessee:  JIayney  v.  Coyne,  10  Heisk.  339,  citing  and  explaining  Weedon  r^ 
WaOaee,  Meigs,  286;  Webb  v.  Armstrong,  5  Humph.  379:  Ftn^n^  v.  Ashley, 
Id.  594.  In  Wisconsin:  Steams  v.  Felker,  28  Wis.  594;  AUard  v.  Lamirandep 
29  Id.  502.  And  in  several  of  the  other  states  as  well  as  in  the  district  of 
Columbia:  Stanton  v.  Raskin,  I  McArth.  558. 

Maiktenakcb  bt  Oms  hayiko  Interest. — It  is  a  well  defined  exception  to 
the  law  against  maintenance  that  where  one  has  a  pecuniary  interest  in  a 
anitk  or  is  related  by  ties  of  consanguinity  or  affinity  to  either  of  the  parties^ 
he  may  rightfully  assist  in  the  prosecution  or  defense  of  such  suit,  eithef  by 
faxnishing  counsel  or  contributing  to  the  expenses,  and  may,  in  order  t<> 
Btiengthen  his  position,  purchase  the  interest  of  another  party,  in  additioa 
to  his  own,  and  that  agreements  for  such  maintenance  are  valid:  Ferine  t. 
Ihtnn,  3  Johns.  Ch.  508;  Call  v.  CcUe/,  13  Met.  362;  Blackerby  v.  Holton,  fr 
Dana,  620;  Thompson  v.  Marsfiall,  36  Ala.  504;  Tilman  v.  Searcy,  7 
Humph.  347;  }Vright  v.  Meek,  3  G.  Gr.  472.  So  one  may  lawfully  contribute 
to  the  expenses  of  a  criminal  prosecution,  for  every  member  of  the  com- 
munity is  in  some  sense  a  party  to  such  a  suit,  and  the  remedy  by  action  for 
a  malicious  prosecution  is  a  sui&cient  check  upon  the  abuse  of  tliis  rightr 
Commomoetdlh  v.  Dupuy,  Brightly  (Pa.),  44.  And  so  where  one  honestly 
believea  that  he  has  a  personal  pecuniary  interest  in  a  suit,  he  may  lawfully 
pay,  or  agree  to  pay,  a  part  of  the  expenses:  McCaU  v.  Capehart,  20  Ala* 
521;  Dorwin  v.  SmM,  35  Vt.  69;  Fifidon  v.  Farker,  11  Mees.  &  W.  675; 
Story  on  Cont.,  sec  579.  But  though  a  son  may  assist  his  father  in  the  de- 
fense of  a  suit  brought  against  him,  yet  if  he  agree  to  do  so  for  an  interest  ia 
the  property,  it  has  been  held  that  ^e  agreement  will  be  void  for  champerty, 
because  he  will  not  be  allowed  to  make  a  financial  speculation  out  of  hia 
filial  duty:  Barnes  v.  Strong,  1  Jones  Eq.  100. 
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AssiBTiKa  ▲  Poor  Litioakt. — It  is  another  settled  exception  in  the  mod- 
ern doctrine  of  champerty  and  maintenance,  that  one  may,  in  the  interest  of 
Justice,  fanush  a  poor  and  oppressed  man  with  money  or  other  proper  aid  in 
carrying  on  a  soit  or  defense  to  establish  or  main  fain  his  rights:  Perme  r. 
Durm,  3  Johns.  Ch.  608;  State  t.  ChiUy,  1  BaUey  (8.  C.)  401,  per  Johnscm, 
J.;  Findon  v.  Parker,  11  Mees.  &  W.  675,  per  Lord  Abinger,  C-  B.  Bat 
Justice  alone  most  be  the  end  in  view,  and  if  the  transaction  is  tamed  to 
purposes  of  speculation  by  a  stipulation  for  a  share  of  the  verdict  or  judg- 
ment, it  will  be  champerty:  Johnson,  J.,  in  State  v.  CkiUy,  1  Bailey  (S.  C.) 
401. 

Attornst  Sttpulatino  iob  Compensation  oxtt  ov  Rbcoyert. — There  is 
much  conflict  of  authority  in  this  country  on  the  point  as  to  whether  or  not  a 
contract  by  an  attorney  or  counselor,  to  reoeive  compensation  for  his  services 
out  of  the  subject-matter  of  the  suit  is  champertous.  In  several  of  the 
«tates  it  is  held  that  a  contract  by  an  attorney  for  a  part  of  the  land  or  other 
thing  in  suit^  as  his  remuneration,  in  case  of  success,  is  affscted  with  cham- 
perty and  therefore  void,  without  reference  to  any  agreement  on  his  part  to  pay 
•expenses:  RuH  t.  Larue,  14  Am.  Dec.  172;  Brown  y.  Beaiuchamp,  6  T.  B.  Mon. 
413;  DavU  ▼.  Sharran,  15  R  Mon.  64;  Holhway  v,  Xowe,  7  Port.  488;  Byrd 
T.  Odem,  9  Ala.  756;  Thurston  v.  Perehal,  1  Pick.  415;  Lathrop  ▼.  Amkeret 
Banie,  9  Met  489;  Seobey  v.  Boea,  13  Ind.  117;  Quigley  v.  Thampmm,  53  Id. 
317;  SUxde  t.  Bhodes,  2  Dev.  &  B.  24;  Keyy.  Vattier,  1  Ohio,  132;  Baebu  t. 
Byron,  4  Mich.  635;  Martm  ▼.  Clarke,  8  B.  L  489.  These  cases  adopt  Haw- 
kins' definition  of  champerty  (1  Hawk.  P.  C.  462,  463),  holding  that  it  is 
Aot  a  neoessary  ingredient  in  the  offense  that  the  champertor  should  agree  to 
pay  the  expenses;  and  they  apply  the  same  rule  to  attorneys  as  to  laymen. 
In  other  states,  however,  Blackstone's  definition  (4  BL  Com.  134)  is  followed, 
«nd  it  is  held  that  an  agreement  by  an  attorney  for  compensation  out  of  the 
recovery  is  not  champertous,  unless  he  undertakes  to  bear  the  expenses  of 
-the  suit;  since,  in  contributing  his  services,  he  does  nothing  unUwiful,  that 
lieing  a  part  of  his  professional  duty;  and  since  his  contracting  for  a  part  of 
the  thing  recovered  is  not  in  itself  Ol^gal:  Bayard  v.  McLane,  3  Hariing. 
139;  Newhirk  v.  Com,  18  DL  449;  Thomprnm  v.  Reynolds,  73  Id.  11;  Yearns 
T.  Felker,  28  Wis.  594;  AUard  v.  Lamirande,  29  Id.  502;  Moody  v.  Harper, 
^'Miss.  599;  Duke  v.  Harper,  2  Mo.  App.  1;  Hayney  v.  Coyne,  10  Heisk. 
^9;  Moses  v.  Bagley,  55  Ga.  283;  Meeks  v.  Dewberry,  57  Id.  263;  Boardman 
V.  Thompson,  25  Iowa,  487;  McDonald  v.  Chicago  etc,  R.  R,  Co.,  29  Id.  170; 
Martin  v.  Amos,  3  Ired.  201.  So  in  Wright  v.  TtbbitU,  91  U.  S.  252,  it  was 
tield  that  an  agreement  by  an  attorney  to  prosecute  a  claim  before  a  commis- 
sion established  by  treaty,  for  a  percentage  of  the  amount  recovered,  was  not 
illegal,  immoral,  nor  against  public  policy.  Of  course,  in  those  states  in  which 
the  doctrine  of  maintenance  and  champerty  has  not  been  adopted,  there  is 
nothing  contrary  to  law,  morals,  or  public  policy  in  a  contract  by  an  attorney 
to  recover  land  or  other  property  for  an  interest  in  it,  even  though  he  also  agree 
to  pay  expenses:  Matthewson  v.  Fitch,  22  CaL  86;  Hoffman  v.  Vallefo,  45  Id. 
£64;  Ballard  v.  Carr,  48  Id.  74;  Howard  v.  Throckmorton,  Id.  482;  Bentindt . 
V.  Franklin,  38  Tex.  458.  And  where  it  is  regarded  as  champertous  to  stipu- 
late for  a  portion  of  the  amount  recovered  as  a  fee,  it  is  not  so  considered  to 
contract  for  a  fee  equal  to  a  specified  per  cent,  of  the  amount  of  the  recoveiy: 
Ramsay  v.  Trent,  10  R  Mon.  336;  Evans  v.  Bell,  6  Dana,  479.  And  an 
Attorney  may  not  only  contribute  his  services,  but  advance  money  to  a  client 
without  means  to  enable  him  to  prosecute  or  defend  a  suit,  relying  upon  a 
contract  for  reimbursement,  in  case  of  success,  out  of  the  property  in  litiga* 
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tion,  if  such  contract  is  reasonable  and  fair:  Chrutie  v.  Sawyer,  44  N.  H. 
298.  Contracts  by  attorneys  for  remuneration  out  of  the  proceeds  of  litiga> 
don  are  not  unlawful  in  New  York,  unless  made  in  violation  of  some  of  the 
■express  provisions  of  the  statute:  HaU  v.  Oird,  7  Hill,  586;  Voorhees  v. 
Dorr,  61  Barb.  580;  or  unless  the  service  to  be  rendered  is  of  an  unprofes- 
sional character,  such  as  secret  lobbying:  Sedgwick  v.  Stanian,!^'^,  Y.  289; 
Harris  v.  Boof,  10  Barb.  489. 

€k>NTisr6BNT  Fees  are  not  within  the  rules  against  champerty  and  main- 
tenance: Stanton  v.  Hatkin,  1  McArth.  558;  Stanton  v.  Embrey,  98  U.  8. 
548;  P&rter  v.  Parmley,  89  N.  Y.  Superior  Ct.  219;  Bamaey  v.  Trent,  10  B. 
Mon.  336;  WUhite  v.  Roberts,  4  Dana,  172;  Hickey  v.  Baird,  9  Mich.  32; 
Marth  V.  Holbrook,  8  Abb.  Ct.  of  App.  176;  Ely  v.  Cook,  2  Id.  14;  Stansell 
V.  Lindsay,  50  Ga.  560;  Newkirk  v.  Cone,  18  111.  449. 

Gifts  and  Conveyances  to  Attorneys  by  their  clients  pending  litiga- 
tion, particularly  of  an  interest  in  the  suit,  are  generally  examined  with 
gteAt  scrutiny,  when  drawn  in  question,  not  only  because  of  the  doctrines  of 
champerty  and  maintenance,  but  because  owing  to  the  confidential  relations 
existing  in  such  cases,  and  the  power  possessed  by  attorneys,  there  may 
be  danger  of  oppressive  exactions,  and  courts  universally  claim  the  right 
of  strict  supervision  over  the  professional  conduct  of  members  of  the  bar: 
Wdtes  Y.  Middleton,  1  Cox  Ch.  Ca.  125.  per  Lord  Thurlow;  Morgan  v.  Hig- 
gins,  1  Gif.  270;  Bibb  v.  Smith,  1  Dana.  580;  West  v.  Raymond,  21  Ind.  805; 
Berrien  v.  McLane,  1  Hoff.  Ch.  421;  Merritt  v.  Lambert,  10  Paige,  852; 
JScans  ▼.  EUis,  5  Denio,  640.  But  after  the  litigation  is  ended  an  attorney 
may  lawfully  contract  for  remuneration  out  of  the  subject  of  the  suit,  even 
where  such  a  contract,  if  previously  made,  would  be  regarded  as  champer- 
tous:  Walker  v.  OiUhbert,  10  Ala.  218.  And  in  Lytle  v.  State,  17  Ark.  608, 
it  was  held  that  an  attorney  might  lawfully  purchase  an  interest  in  the  suit 
in  consideration  of  services  already  rendered,  as  well  as  future  services. 

Quantum  Meruit  under  Chamfertous  Contract. —  It  has  been  held 
in  a  number  of  cases  that  notwithstanding  a  champertous  contract  between 
fui  attorney  and  client,  the  former  is  nevertheless  entitled  to  a  reasonable 
compensation  for  his  services:  RustY.  Larue,  14  Am.  Dec.  172;  Caldwell  y. 
Shepherd,  6  T.  B.  Mon.  389;  Steams  v.  Fdker,  28  Wis.  594;  particularly  for 
8uch  services  as  were  rendered  before  the  champertous  contract  was  entered 
into:  Thurston  v.  Perdml,  1  Pick.  415.  But  it  was  held  in  Davis  y.  Shar- 
ron,  15  B.  Mon.  64,  that  an  attorney  serving  under  a  champertous  contract 
had  no  lien  on  the  judgment  for  reasonable  compensation  against  a  judg- 
ment-creditor of  his  client. 

Buying  and  Sbllinq  Dormant  Titles,  or  things  in  litigation,  was  a 
particular  form  of  maintenance  against  which  the  statute  of  82  Hen.  YIII, 
c.  9,  was  directed.  In  many  of  the  states  there  is  no  law  against  such  traffic, 
and  there  being  perfect  freedom  of  alienation  one  may  generally  sell  and 
transfer  whatever  he  owns  or  thinks  be  owns  if  there  is  no  fraudulent  design 
In  the  transaction.  It  is  so  in  Illinois:  Fetrow  v.  Merriwether,  58  111.  275. 
Soin  €korgia  it  is  held  that  the  statute  of  Hen.  YIII  is  not  in  force:  Cain  v. 
Monroe,  28  Ga.  82;  Earring  v.  Barwick,  24  Id.  59;  Webb  v.  Camp,  26  Id.  854; 
though  it  seems  to  have  been  thought  otherwise  in  earlier  decisions:  Pitts 
▼.  BuOard,  8  (5a.  17;  Harris  y.  Cannon,  6  Id.  888;  Harrison  y,  Adcock,  8  Id. 
68;  Ihompson  v.  Riehards,  19  Id.  594;  MiUsape  v.  Johnson,  22  Id.  105.  So  in 
Mississippi:  Sessions  v.  Reynolds,  7  S.  <&M.  130;  Alexander  v.  Polk,  89  Miss. 
787;  Gassedy  v.  Jackson,  45  Id.  897.  In  some  of  the  states,  however,  sales 
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of  dormant  titles  where  the  land  is  in  the  adverse  poeeeasion  of  atnngen 
are  forbidden  either  by  common  or  ttatate  law:  Everenden  ▼.  Beaumoad, 
7  Maaa.  76;  Swtet  v.  Poor^  11  Id.  549.  In  New  York,  at  an  early  day,  a 
statute  was  enacted  prohibiting  snch  sales.  Bat  it  has  been  decided  that 
neither  the  vendor  nor  vendee  was  liable  upon  snch  a  sale,  to  the  penalties 
of  the  acty  and  that  the  sale  was  not  champertona,  unless  it  was  made  with  a 
knowledge  of  the  adverse  possession:  ffassen/raU  v.  KeUy,  13  Johns.  466; 
PrtsUm  V.  HurU^  7  Wend.  53;  Etheridge  v.  Cromwell,  8  Id.  629.  Bat  the  ven- 
dor will  be  presumed  cognizant  of  the  adverse  iK>ase88ion  in  the  abeenoe  ci 
proof:  Lane  v.  Sfiears,  1  Wend.  433.  A  possession  without  claim  or  color  of 
title  is  not  adverse  so  as  to  forbid  a  sale  by  the  real  owner:  Motmot  v.  Huatim, 
89  How.  Pr.  447;  nor  where  the  occupant  assents  to  the  sale:  Melntirt  v. 
Patlon,  9  Humph.  447.  And  the  prohibition  does  not  apply  to  judicial 
sales:  Hoyt  v.  Thompson,  5  N.  Y.  326;  FrizzU  v.  Veach,  I  Dana,  216;  DmboU 
V.  MarsliaU,  3  Id.  337;  LiUU  v.  B'uihop,  9  B  Mon.  24a  And  the  purchaser 
at  such  sale  may  sell  and  convey  without  champerty,  notwithstanding  pos- 
session by  the  debtor:  Snowdon  v.  MeKirmfy^  7  B.  Mon.  258.  Where  an 
infant  sold  and  conveyed,  but  the  vendee  did  not  take  possession,  it  was  held 
that  a  conveyance  to  another  party  by  the  infant  after  arriving  at  a^  would 
not  be  void  for  champerty,  as  ho  had  a  right  thus  to  avoid  his  previous  con- 
veyance: Jackson  v.  Burchm,  14  Johns.  124.  For  other  decisions  on  the  sub- 
ject of  sales*  where  the  vendor  is  out  of  possession,  or  where  the  thing  is  in 
litigation:  See  Jones  v.  Cfiiles,  2  Dana,  25;  Batterton  v.  Chiles,  12  B.  Hon. 
848;  Danforih  v.  Streeter,  28  Vt  490;  Jackson  v.  Keiehum,  8  Johns.  484; 
Jackson  v.  Andreios,  7  Wend.  152;  Bowe  v.  Beckett,  30  Ind.  154;  KeBar  ▼. 
BlaneJiarU,  21  La.  An.  38;  Ilarman  v.  Brewster,  7  Bush.  355. 

Barratry  is  the  habitual  stirring  up  of  quarrels  and  suits:  Abb.  Imw 
Die.,  tit.  Barratry.  Lonl  Coke  defines  a  Imrrator  to  be  "a  common  mover 
and  exciter,  or  maintainer  of  suits,  quarrels,  or  parts,  either  in  coorts  or  else- 
where, in  the  country:"  Co.  Lit.  368  a,  b.  Hence  a  single  act  will  not  con* 
stitute  the  offense:  VooHiees  v.  Dorr,  51  Barb.  580.  In  State  t.  Chatty^  I 
Bailey  (S.  C. )  379,  it  was  held  that  a  justice  of  the  peace  could  be  indicted 
as  a  common  barrator  for  stirring  up  criminal  prosecutions  for  the  porposs  of 
getting  fees  for  dismissing  them. 


Babeeb  v.  The  People. 

[3  Oowxx,  686.] 

CoKanruTioN  of  United  States. — ^The  provision  of  the  oomstitation  of  tb» 
United  States,  that  "cruel  and  unusual  punishments  shall  not  be  ii^ 
flicted,*'  is  a  restriction  upon  the  national  government  only,  and  does  not 
limit  the  powers  of  the  state. 

BuoiBiLnT  TO  Office  belongs  to  all  persons  not  excluded  by  the  constitntioa* 
and  arbitrary  exclusions  from  office  can  not  be  established  by  the  legisla- 
ture, nor  can  it  impose  any  general  quab'fication  which  the  constitution 
does  not  require. 

The  Power  to  Provide  Punishmeztts  for  Crimes  is  vested  in  the  legisla^ 
ture  not  by  limited  grant  or  special  authority.  It  is  a  part  of  the  sov- 
ereign power  of  the  state  to  maint>ain  social  order,  to  define  orimes^  toe^ 
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tabliflh  a  criminal  oode,  and  to  take  life  and  liberty  when  neoenary,  ao4 
to  produce  tbe  end  by  adequate  means. 

A  JusoMEBT  UPON  IiCFXACHiOMT  Can,  by  the  constitution,  extend  only  te 
removal  from,  and  dieqnaUfication  to  hold,  office.  This  provision  ia  a 
limitation  and  not  a  grant  of  power. 

Rbstbictions  on  liEQiSLATiyB  PowER  TO  DKVINE  Crixbs  and  to  pnmde  for 
their  pimiahment  necessarily  exist,  though  not  expressed  in  special  terms; 
thus,  the  legislature  can  not  make  it  criminal  to  exercise  any  right  guar- 
anteed by  the  constitutioa. 

EluoiBiLiTT  TO  Office  may  be  taken  away  from  a  citizen  as  a  punishnient  for 
a  crime  of  which  he  has  been  conyicted,  although  the  constitution  de- 
clares that  each  house  of  the  legislature  is  the  judge  of  the  qualification! 
of  its  own  members. 

Dueliko,  Pdnishment  of. — ^The  legislature  has  authority  to  enact  that  any 
person  convicted  of  challenging  another  to  fight  a  duel,  etc.,  "shall  be  in- 
capable of  holding;  or  being  elected  to,  any  post  of  profit,  trust  or  emolu- 
ment^ civil  or  military,  under  this  state." 

Ebbob  to  tbe  supreme  court.  The  plaintiff  in  error  was  con- 
victed on  indictment,  in  the  court  below,  of  sending  a  challenge 
to  one  Bogers  to  fight  a  duel,  under  tbe  statute  of  November  6, 
1816,  "to  suppress  dueling;"  and  tbe  court  gave  judgment  that 
tbe  plaintiff  in  error,  for  said  offense,  "  be  incapable  of  holding, 
or  being  elected  to,  any  post  of  profit,  trust  or  emolument,  civil 
or  military,  under  tbe  state  of  New  York."  Tbe  plaintiff  in  er- 
ror thereupon  brought  this  writ  of  error  to  reverse  said  judg- 
ment on  tbe  ground  that  tbe  punishment  prescribed  by  tbe  stat- 
ute, and  imposed  upon  tbe  plaintiff  in  error,  was  inconsistent 
with  the  constitution.  Tbe  nature  of  tbe  objection  sufficiently 
appears  from  tbe  opinion. 

B.  F,  Builer,  for  tbe  plaintiff  in  error. 

TalcoU^  AUomey-general,  contra. 

The  Chahoellob.  Tbe  first  section  of  tbe  act  of  tbe  fifth  of 
NoTember,  1816,  to  suppress  dueling,  prescribes  that"  tbe  per- 
son convicted  shall  be  incapable  of  holding  or  being  elected  to 
any  post  of  profit,  trust  or  emolument,  civil  or  military,  under 
this  state,"  and  tbe  objection  now  made  is,  that  this  j^unisbment 
is  inconsistent  with  tbe  constitution. 

The  constitution  of  tbe  United  States  provides  that  cruel  and 
unusual  punishments  shall  not  be  inflicted.  This  provision  is 
one  of  the  amendments  to  that  constitution,  which  were  adopted 
soon  after  tbe  constitution  itself  bad  been  ratified.  Like  other 
amendments  adopted  at  tbe  same  time,  it  is  a  restriction  upon 
the  government  of  tbe  United  States,  intended  to  deprive  that 
government  of  a  power  which  it  bad  or  might  claim,  under  th« 
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origiDal  constitation.     In  the  language   which    accompanied 
these  amendments,  when  they  were  proposed   and  adopted, 
"these  farther  deciaratoiy  and  restrictiTe  clauses  were  added 
to  the  constitution,  in  order  to  prevent  misconstruction  or  abuse 
of  its  powers,"  the  solicitude  of  the  people  and  of  the  states  then 
was,  not  to  limit  the  power  of  the  states,  but  to  limit  the  powei 
of  the  XTnion,  and  by  new  provisions,  to  give  security  to  rights 
which  were  supposed  to  be  in  danger  from  the  new  and  untried 
system  of  national  government.     The  danger  apprehended  was 
by  the  parts  £rom  the  new  government  of  the  whole,  and  not  by 
any  state  from  its  own  government.  Each  state  was  then  at  liberty, 
as  it  now  is,  to  provide  by  its  own  constitution  that  cruel  and 
unusual  punishments  shall  not  be  inflicted  by  its  own  government. 
Accordingly,  several  of  the  states,  in  their  constitutions  estab- 
lished since  the  adoption  of  this  amendment  to  the  constitution 
of  the  Union,  have  provided  that  cruel  and  unusual  punishments 
shall  not  be  inflicted.     This  provision  is  found  in  the  constitu- 
tions of  Ohio,  Tennessee,  Indiana  and  Maine.    The  coustitutiona 
of  Delaware,  Kentucky,  Mississippi  and  Alabama,  also  estab- 
lished since  the  adoption  of  the  amendment  in  question,  provide 
that  cruel  punishments  shall  not  be  inflicted.     Other  state  con- 
stitutions are  silent  upon  the  subject  of  punishments,  either 
cruel  or  unusual.     It  is  most  evident  that  the  states  which  have 
imposed  these  restraints  upon  their  own  governments,  conceived 
that  they  were  at  liberty  to  do  so  or  not,  and  that  in  their  con- 
ception the  constitution  of  the  Union  contained  no  such  restraints 
upon  state  governments,  in  the  punishment  of  crimes  against 
states.  To  consider  this  amendment  as  operating  upon  the  several 
states,  would  be  to  render  nugatory  and  null  the  like  provision  in 
the  constitutions  of  very  many  of  the  states,  and  at  the  same  time 
to  force  upon  all  the  states  which  have  not  adopted  such  a  provis- 
ion a  rule  which  they  may  think  inexpedient,  and. which  they, 
at  least,  have  thought  unnecessary  in  their  own  internal  economy. 
This  provision  concerning  punishments  is,  therefore,  as  a  pa^ 
of  the  constitution  of  the  Union,  a  restriction  upon  the  govern- 
ment of  the  Union,  and  as  a  part  of  any  state  constitution,  it  is 
a  restriction  upon  the  government  of  the  state  which  has  estab- 
lished it.     The  constitution  of  this  state  imposes  no  such  rodtric- 
tion  upon  punishments.     Without  inquiring  whether  disqualifi- 
cation to  hold  office  is  a  punishment,  either  cruel  or  unusual,  I 
consider  this  provision  of  the  national  constitution  inapplicable 
to  offenses  against  a  state. 
The  constitution  of  the  United  States  provides  that  no  state 
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shall  pass  any  bill  of  attainder,  or  ex  post  facto  law;  but  thai 
constitution  does  not  regulate  the  punishment  of  crimes  againsi 
a  state.  In  considering  the  question  before  us  it  seem  to  me 
to  be  of  little  importance,  whether  we  examine  it  in  reference 
to  the  late  constitution  of  this  state,  or  by  that  which  now  ex- 
ists. The  principles  and  provisions  of  both  instruments,  so  fai 
as  they  concern  this  question,  are  nearly  the  same;  but  as  parts 
of  the  existing  constitution  were  in  force  when  this  conviction 
tools  place,  and  as  it  has  been  urged  at  the  bar,  that  this  judgment 
is  more  clearly  repugnant  to  the  existing  constitution  than  it 
may  have  been  to  the  preceding  instrument,  I  shall  inquire 
wj;iether  this  judgment  is,  or  is  not,  repugnant  to  the  constitu- 
tion now  in  force. 

Eligibility  to  public  trusts*  is  claimed  as  a  constitutional  right 
which  can  not  be  abridged  or  impaired.  The  constitution  estab- 
lishes and  defines  the  right  of  suffrage,  and  gives  to  the  electors 
and  to  various  authorities  the  power  to  confer  public  trusts.  It 
declares  that  ministers  of  religion  shall  be  ineligible  to  any  of&ce; 
it  prescribes  in  respect  to  certain  offices  particular  circumstances, 
without  which  a  person  is  not  eligible  to  those  stations;  and  it 
provides  that  persons  holding  certain  offices  shall  hold  no 
other  public  trust.  Excepting  particular  exclusions  thus  estab- 
lished, the  electors  and  the  appointing  authorities  are  by  the 
constitution  wholly  free  to  confer  public  stations  upon  any 
person,  according  to  their  pleasure.  The  constitution  giving 
the  Tight  of  election  and  the  right  of  appointment,  these  rights 
consisting  essentially  in  the  freedom  of  choice,  and  the  consti* 
tution  also  declaring  that  certain  persons  are  not  eligible  to 
office,  it  follows  from  these  powers  and  provisions  that  all  other 
persons  are  eligible.  Eligibility  to  office  is  not  declared  as  a  right 
or  principle  by  any  express  terms  of  the  constitution,  but  it  results 
as  a  just  deduction  from  the  express  powers  and  provisions  of 
the  system.  The  basis  of  the  principle  is  the  absolute  liberty  of 
the  electors  and  the  appointing  authorities  to  choose  and  to  ap- 
point any  person  who  is  not  made  ineligible  by  the  constitution. 
Eligibility  to  office,  therefore,  belongs  not  exclusively  or  specially 
to  electors  enjoying  the  right  of  suffrage.  It  belongs  equally  to 
all  x>er6ons  whomsoever  not  excluded  by  the  constitution.  I  there- 
fore conceive  it  to  be  entirely  clear  that  the  legislature  cannot 
establish  arbitrary  exclusions  from  office,  or  any  general  regu- 
lation requiring  qualifications  which  the  constitution  has  not 
required.  If,  for  example,  it  should  be  enacted  by  law  that  all 
physicians,  or  all  persons  of  a  particular  religious  sect,  should 
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%e  ineligible  to  public  trusts;  or  that  all  persons  not  poeseesing 
•a  certain  amount  of  property  should  be  excluded;  or  that  a  mem- 
ber of  the  assembly  must  be  a  freeholder;  any  such  regulation 
would  be  an  infringement  of  the  constitution;  and  it  would  be 
so,  because,  should  it  preyail,  it  would  be  in  effect  an  altera- 
tion of  the  constitution  itself.     But  the  question  before  us  is 
not  at  all  of  this  character.    The  legislature  have  made  no  such 
.  general  regulation.     They  have  prescribed  that  incapacity  to 
hold  public  trusts  shall  be  the  punishment  of  a  particular  crime; 
.And  the  question  here  is,  whether  they  have  power  to  prescribe 
«nch  an  incapacity  as  a  punishment  or  not. 

Thft  power  of  the  legislature  in  the  punishment  of  crimes  if 
not  a  special  grant,  or  a  limited  authority  to  do  any  particular 
thing,  or  to  act  in  any  particular  manner.  It  is  a  part  of  *'  the 
legislative  power  of  this  state/'  mentioned  in  the  first  sentence 
of  the  coDstitution.  It  is  the  sovereign  power  of  a  state,  to 
maintain  social  order,  by  laws  for  the  due  punishment  of  crimes. 
It  is  a  power  to  take  life  and  liberty,  and  all  the  rights  of  both 
when  the  sacrifice  is  necessary  to  the  peace,  order  and  safety  of 
the  coiamuDity.  This  general  authority  is  vested  in  the  legisla- 
ture, and  as  it  is  one  of  the  most  ample  of  their  powers,  its  due 
exercise  is  among  the  highest  of  their  duties.  When  an  offender 
is  imprisoned,  he  is  deprived  of  the  exercise  of  most  of  the  rights 
of  a  citizen;  and  when  he  suffers  death,  all  his  rights  are  ex- 
tinguished. The  legislature  have  power  to  prescribe  imprison- 
ment or  death,  as  the  punishment  of  any  offense.  The  rights 
of  a  citizen  are  thus  subject  to  the  power  of  the  state,  in  the 
punishment  of  crimes;  and  the  restrictions  of  the  constitution 
upon  this  as  upon  all  the  general  powers  of  the  government,  are 
that  uo  citizen  shall  be  deprived  of  his  rights,  unless  by  the  law 
of  the  land  or  the  judgment  of  his  peers,  and  that  no  person  shall 
be  deprived  of  life,  liberty,  or  property  without  due  process  of 
law. 

The  constitution  has  in  one  case  limited  punishment.  When 
an  officer  of  the  state  is  convicted  upon  impeachment,  the  judg- 
ment can  not  extend  farther  than  removal  from  office  and  dis- 
qualification to  hold  office.  This  provision  stands  here  a  re- 
striction, not  an  authority.  As  the  punishment  is  not  to  extend 
farther  than  removal  and  disqualification,  the  sense  of  the 
terms,  and  the  known  course  of  proceedings  in  the  country  from 
which  we  derive  the  history  and  practice  of  impeachments,  both 
show  that  this  provision  is  a  mere  limitation  of  a  greater  power, 
a  power  to  inflict  other  punishments,  as  well  as  removal  and 
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disqaalification.  Impeachments  of  pablio  officers,  a  peculiar 
species  of  accosation,  made  and  tried  in  a  peculiar  manner,  are 
to  extend  no  farther  in  their  effect  than  to  discharge  an  officer 
from  his  trust,  and  to  render  him  incapable  of  holding  office; 
but  if  the  cause,  for  which  the  officer  is  thus  punished,  is  a 
public  offense,  he  may  be  also  indicted,  tried,  and  punished, 
according  to  law;  the  constitution  leaving  the  definition  of  the 
offense,  and  its  particular  punishment,  in  this  case,  as  in  all 
others,  to  the  general  power  of  the  legislature.  This  part  of 
the  constitution,  concerning  judgments  on  impeachments,  is 
therefore  a  limitation  of  the  power  of  the  court  for  the  trial  of 
impeachments,  and  not  a  restriction  upon  the  general  power  of 
the  legislature  over  crimes. 

The  power  of  the  state  over  crimes,  is  thus  committed  to  the 
l^islature,  without  a  definition  of  any  crime,  without  a  descrip- 
tion of  any  punishment  to  be  adopted,  or  to  be  rejected,  and  with- 
out any  direction  to  the  legislature  concerning  punishments. 
It  is  then  a  power  to  produce  the  end  by  adequate  means;  a 
power  to  establish  a  criminal  code,  with  competent  sanctions;  a 
power  to  define  crimes  and  prescribe  punishments  by  laws,  in  the 
discretion  of  the  legislature. 

But  though  no  crime  is  defined  in  the  constitution,  and  no 
species  of  punishment  is  specially  forbidden  to  the  legislature, 
yet  there  are  numerous  regulations  of  the  constitution  which 
must  operate  as  restrictions  upon  this  general  power.  The 
whole  constitution  must  be  supported;  and  all  its  powers  and 
rules  must'be  reconciled  into  concord.  A  law  which  should  de- 
clare it  a  crime  to  exercise  any  fundamental  right  of  the  constL 
tution,  as  the  right  of  suffrage,  or  the  free  exercise  of  religious 
worship,  would  infringe  an  express  rule  of  the  system,  and 
would,  therefore,  not  be  within  the  general  power  over  crimes. 
Particular  punishments  would  also  encroach  upon  rules  and 
rights  established  by  the  constitution.  Though  the  legislature 
have  an  undoubted  power  to  prescribe  capital  punishment  and 
other  punishments  which  produce  a  disability  to  enjoy  consti- 
tutional rights,  yet  a  mere  deprivation  of  rights  would,  even  aa 
a  punishment,  be,  in  many  cases,  repugnant  to  rules  and  rights 
expressly  established.  Many  rights  are  plainly  expressed,  and 
intended  to  be  fundamental  and  inviolable,  in  all  circumstances. 
A  law  enacting  that  a  criminal  should,  as  a  punishment  for  his 
offense,  forfeit  the  right  of  trial  by  jury,  would  contravene  the 
constitution;  and  a  deprivation  of  this  right  could  not  be 
allowed  in  the  form  of  a  punishment.     Any  other  right  thus 
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Becored,  as  unirersal  and  inviolable,  must  equally  prevail  against 
the  general  power  of  the  legislature  to  select  and  prescribe 
punishments.  These  rights  are  secured  to  all;  to  criminals,  as 
well  as  to  others;  and  a  punishment  consisting  solely  in  the 
deprivation  of  such  a  right  would  be  an  evident  infringement 
of  the  constitution.  Any  punishment  operating  as  an  infringe- 
ment of  some  rule  thus  expressly  established,  or  some  right  thus 
expressly  secured,  would  be  unconstitutional;  and  all  punish- 
ments which  do  not  subvert  such  rules  and  rights  of  the  consti- 
tution are  within  the  scope  and  choice  of  the  legislative  power. 

But  while  many  rights  are  consecfrated  as  universal  and  in- 
violable, the  right  of  eligibility  to  office  is  not  so  secured.  It 
is  not  one  of  the  express  rules  of  the  constitution,  and  is  not 
declared  as  a  right,  or  mentioned  in  terms  as  a  principle,  in  any 
part  of  the  instrument.  Important  as  this  right  is,  it  stands  as 
the  right  to  life  itself  stands,  subject  to  the  general  power  of 
the  legislature  over  crimes  and  punishments.  As  a  right  flowing 
from  the  constitution,  it  cannot  be  taken  away  by  any  law  de- 
claring that  classes  of  men,  or  even  a  single  person  not  convicted 
of  a  public  offense,  shall  be  ineligible  to  public  stations;  but 
as  a  right  not  expressly  secured  by  the  constitution,  it  may  be 
taken  from  convicted  criminals  when  the  legislature  in  their 
plenary  power  over  crimes,  deem  such  a  deprivation  a  necessazy 
punishment.  To  say  this  is  to  say,  in  substance,  that  the  right 
in  question  may  be  forfeited  by  crimes,  when  the  legislature  so 
direct.  If  this  right  is  taken  from  none  bat  malefactors,  in 
punishment  for  offenses  declared  by  law,  and  ascertained  in  the 
due  course  of  justice,  the  sense  of  the  whole  constitution  is 
maintained,  and  the  public,  it  may  be  presumed,  will  not  find 
their  choice  of  agents  much  abridged  by  the  exclusions  from 
office,  which  their  own  legislators,  courts  and  juries  may  thus 
add  to  those  specified  in  the  constitution. 

Each  house  of  the  legislature  is  the  judge  of  the  qualificationa 
of  its  own  members;  and  it  is  said  that  this  provision  of  the  con- 
stitution is  infringed  by  the  disqualification  in  question.  The 
sense  of  this  provision  is  that  each  house  shall  decide  upon  the 
qualifications  of  its  own  members  without  interference  or  control 
from  any  other  authority;  but  this  part  of  the  constitution  does 
not  define  any  qualification  which  shall  be  allowed  or  required 
by  either  house.  The  only  qualification  made  requisite  by  the 
constitution  for  a  senator  is  that  he  shall  be  a  freeholder;  and 
in  respect  to  members  of  the  assembly,  no  qualification  what- 
ever is  required  by  the  cpnstitution.     Whether  the  legislature 
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can  exclude  from  public  trusts  any  person  not  excluded  bj  the 
express  rules  of  the  constitution,  is  the  question  which  I  have 
already  examined;  and,  according  to  my  views  of  that  question, 
there  may  be  an  exclusion  by  law  in  punishment  for  crimes,  but  in 
no  other  manner,  and  for  no  other  cause.  If,  then,  a  disqualifica-^ 
tion  for  crime  is  constitutional,  each  house  of  the  legislature, 
bound  to  support  the  constitution,  would  give  effect  to  the  dis- 
qualification. But  as  the  authority  of  each  house  is  exclusive  and 
supreme,  in  all  questions  concerning  the  qualifications  of  its  own 
members,  if  either  house  should  consider  such  a  disqualification 
unconstitutional,  or  for  any  reason  whatever  should  disregard  it, 
the  opinion  of  the  house  would  prevail  in  respect  to  the  seat  and 
eights  of  any  member  declared  ineligible  by  the  courts.  The 
disqualification  pronounced  by  the  courts  would  then  fail  to 
produce  an  exclusion  from  the  legislature,  but  it  would,  never-^ 
theless,  be  effectual  to  exclude  from  all  other  public  stations. 
Its  effect  in  respect  to  all  other  public  employments  must  be  de* 
cided  by  the  tribunals  of  justice.  Thus,  the  same  question  must, 
for  different  objects,  receive  decisions  from  different  jurisdic- 
tions; and  under  one  constitution  and  one  system  of  laws,  the 
same  decision  may  be  expected  from  all  the  public  authorities. 
But  if  the  senate  or  the  assembly  on  one  side,  and  the  courts  of 
justice  on  the  other,  should  make  opposite  decisions  respecting 
such  a  disqualification,  both  decisions  would  prevail  in  different 
re8x>ects.  The  power  of  each  house  of  the  legislature  to  judge  of 
the  qualifications  of  its  own  members  does  not  determine  or  il- 
lustrate what  is,  or  is  not,  a  qualification;  the  statute  to  suppress- 
dueling  does  not  propose  to  deprive,  nor  can  any  law  deprive  the^ 
several  houses  of  the  legislature  of  their  exclusive  jurisdiction; 
and  this  part  of  the  constitution  is,  therefore,  not  infringed  by 
the  judgment  of  disqualification  now  in  question. 

It  has  been  strongly  urged  that  the  power  to  prescribe  thia 
species  of  punishment  may  be  abused.  That  such  a  power  may 
be  abused,  can  not  be  denied,  since  all  power  intrusted  to  men 
is  subject  to  abuse.  The  power  to  declare  crimes  and  prescribe^ 
punishments  is  high,  indefinite  and  discretionary;  and  therefore 
affords  ample  room  for  abuse.  Yet  the  legislature,  by  their 
acts,  instead  of  any  tendency  to  severity,  show  a  strong  disposi- 
tion to  mildness,  in  the  use  of  their  power  over  crimes  and 
punishments.  That  disqualification  to  hold  public  trusts  will 
become  a  frequent  punishment  seems  not  probable;  the  legis- 
lature having  hitherto  adopted  this  punishment  only  in  the  two 
cases  of  bribery  and  duels.    But  whatever  may  be  the  danger 
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of  abuse,  the  pnnisbmeiit  iteelf  is  not  nnconstituiional.  The 
remedy  for  abuse  of  the  legislative  power,  in  enacting  laws 
whioh  may  be  unwise,  while  they  are  not  unconstitutional,  is 
not  in  the  courts  of  justice.  It  is  found  in  other  parts  of  the 
system,  in  frequent  elections  and  in  the  due  course  of  the  legis- 
lative power  itself,  which  alike  enacts  and  repeals  laws,  in  pur* 
«uance  of  public  opinion.  That  this  punishment  is  little  con* 
sonant  to  the  genius  of  our  institutions;  that  there  is  as 
ample  choice  of  punishments  for  crimes,  without  adopting  this; 
that  the  electors  and  the  appointing  powers  should  enjoy  their 
free  choice  for  public  stations,  without  legal  exclusions  even  for 
crimes,  are  reasons  of  great  force;  but  they  are  reasons  upon 
which  the  legislature  must  decide.  • 

My  opinion  upon  the  whole  case  is  that  the  punishment  ol 
incapacity  to  hold  office,  prescribed  by  the  act  to  suppresfl 
dueling,  is  not  inconsistent  with  the  constitution;  and  that 
this  cause  has  been  rightly  determined  by  the  courts  through 
which  it  has  passed. 

BowxAH,  BuBT,  Glabk,  Duduet,  Eabll,  Qabdihzb,  Haiqbt, 
liTNDB,  Mallobt,  MoOall,  MoInttbb,  Bedfdeld,  SxTDiiCy  TmomMg 
"Wabd,  Woostbb  and  Wbioht,  Senators,  concurred. 

OoDEN,  Senator,  dissented. 
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Rose  v.  Smith. 

[4  Oown.  17.] 

JuBOBSL-— tSnmlAtiBg  spiritooas  Uqnon  among  the  Jurors^  even  hj  the  ood* 
sent  of  the  parties,  ie  a  fatal  error,  lor  which  the  jadgment  moit  be  eel 
aside. 

Ckbtiobasx  to  reverse  a  judgment  of  a  justice's  court.  The 
mrit  was  founded  upon  an  affidavit  charging  the  jury  with  mis- 
conduct in  drinking  spirituous  liquors  during  the  trial,  to  which 
the  justice  returned  that  he  knew  nothing  of  the  fact;  where- 
upon the  plaintiff  assigned  for  error  that  at  the  trial  the  jury, 
without  his  knowledge,  drank  spirituous  liquor  furnished  by 
the  defendants,  and  that  one  of  them  was  intoxicated.  Upon 
issue  at  the  circuit,  the  jury  found  that  liquor  was  circulated 
among  the  justice's  jury;  that  one  of  them  was  "  disguised  with 
liquor;"  and  that  the  plaintiff  in  error  objected  to  the  circula- 
tion of  liquor  among  them.  Motion  thereupon  for  reversal  of 
the  judgment. 

H,  Laihrop,  for  the  plaintiff  in  error,  contended:  1.  That  the 
matter  was  brought  before  the  court  in  proper  form:  Harvey  v. 
BickeU,  15  Johns.  87;  Brawn  v.  Le  Bow,  2  Cow.  526;  2.  That 
sufficient  cause  was  shown  for  reversal:  Kellogg  v.  Wilder^  15 
Johns.  455. 

J,  Brachetl,  for  the  defendants  in  error,  insisted  that  the  as- 
signment of  error  was  not  supported,  it  not  appearing  that  the 
liquor  was  furnished  by  the  defendants,  citing  Bac.  Ab.,  Verdict 
(O),  pi.  23,  31;  2  Boll.  Ab.  707,  pi.  49;  Smilh  v.  Thompson^ 
1  Cow.  221. 
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By  GouBT.     This  matter  oomes  properly  before  us  by  an  as- 
signment of  error  in  fact,  issue,  and  verdict,  upon  which  the 
application  for  judgment  should  be  special.    The  circulation  of 
spirituous  liquors  among  the  jury  was,  of  itself,  fatal  on  error; 
and  we  have  decided  that  even  consent  of  parties  will  not  care 
it.     The  matter  really  to  be  tried,  then,  was  not  whether  the 
circulation  of  the  liquor  was  procured  or  consented  to  by  the 
defendants,  but  whether  such  a  thing  took  place  for  any  caose, 
no  matter  what.    In  an  inferior  court,  it  is  impossible  to  cor> 
rect  this  practice  by  moving  for  a  new  trial,  as  may  be  done  in 
a  court  of  record.    To  avoid  the  evil  of  intoxication  effectually, 
it  has,  therefore,  been  thought  necessary  to  interfere  and  set 
aside  the  judgment,  wherever  in  error  it  appears  that  spirita- 
ous  liquor  has  circulated  among  the  jury.     The  present  is  a 
flagrant  case.    Not  only  was  liquor  freely  circulated,  but  one 
of  the  jury  was,  in  the  language  of  the  verdict,  disguised  with 
liquor. 

Judgment  reversed. 

MiscoNDncT  OF  JuBOBS  nr  Dbinkiko  Spntrruous  Liquob& — Sm  People 
V.  Douglass,  post,  and  cases  cited  in  the  note  thereto.  See,  also,  a  oom- 
munioa^on  in  21  Alb.  L.  J.  40,  referring  to  some  interesting  oases  on  ihit 
point. 


The  People  i;.  Douglass. 

[i  Oownr,  96.] 

Jury,  Mxsooimver  ov. — ^The  mere  separation  of  a  jury,  contrary  to  the  di« 
reotion  of  the  court,  is  not  a  snfficient  cause  for  setting  aside  a  v«rdiet; 
but  if,  during  the  progress  of  the  trial  of  an  indictment  for  murder, 
two  of  the  jurors  separate  from  their  fellows,  go  to  their  lodgings,  drink 
spirituous  liquors,  though  not  enough  to  affect  them,  and  one  of  theoi 
converses  on  the  subject  of  the  trial,  a  new  trial  most  be  granted. 

Tus  Mere  Drinking  ot  Spirituous  Liquobs  by  the  jurors  ia  enoo^  to 
set  aside  the  verdict. 

Cebtiorabi.  The  defendant  having  been  convicted  of  murder 
in  the  court  of  oyer  and  terminer,  moved  for  a  new  trial  on  the 
ground  of  misconduct  of  two  of  the  jurors  in  separating  from 
their  fellows  during  the  trial,  drinking  whisky,  etc.,  and  con- 
versing with  bystanders  about  the  case.  Sentence  was  there- 
upon respited,  and  in  order  that  the  opinion  of  this  court  might 
be  taken,  a  certiorari  was  sued  out  to  bring  the  case  here,  and  the 
prisoner  was  also  brought  up  on  habeas  corpus.  Affidavits  were 
read  on  behalf  of  the  j^risoner  from  four  witnesses,  who  swore 
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that  on  one  occasion  during  the  trial,  while  the  jurors  were  out 
in  charge  of  an  ofiScer,  having  been  instructed  by  the  court  to 
remain  together,  two  of  them,  Lamb  and  Swartwout,  separated 
from  the  others,  ate  cakes,  drank  whisky,  or  other  spirituous 
liquor,  and  conversed  with  bystanders  about  the  case.  Three 
of  these  witnesses  were  impeached,  but  no  attack  was  made 
npon  the  credit  of  one  of  them,  Wheeler.  Lamb  having  become 
insane,  no  affidavit  from  him  was  produced,  but  Swartwout 
made  an  affidavit  denying  that  he  drank  whisky,  or  talked  about 
the  case  while  out,  and  he  did  not  believe  that  Lamb  did,  he 
having  been  with  him  all  the  time,  although  he  admitted  hav- 
ing been  separated  from  him  five  or  six  rods  at  one  time.  Both 
Lamb  and  Swartwout  were  proved  to  be  men  of  fair  character. 

Z.  A.  Leland  and  J.  G.  Spencer,  for  the  prisoner,  contended, 
in  support  of  the  motion,  that  the  separation  of  the  jury,  con- 
trary to  the  instructions  of  the  court,  was,  of  itself,  sufficient  to 
set  aside  the  verdict,  particularly  in  a  capital  case,  much  more 
where  it  appeared  also  that  they  drank  spirituous  liquors,  and 
they  cited  Commonwedlth  v.  MbCaul,  Virginia  Cases,  271 ;  Wood 
V.  Hart,  3  Cai.  96;  Dana  v.  Roberts,  1  Root,  134  [1  Am.  Dec. 
36];  OrcuU  v.  Carpenter,  1  Tyler,  252  [4  Am.  Dec.  722J; 
(Savage,  C.  J.: ''Tyler's  reports  are  not  considered  good  au- 
thority even  in  his  own  state");  Ttjoeedyy,  Brash,  Kirby,  13; 
Thompson  v.  MaUet,  2  Bay,  94;  Shepherd  v.  Baylor,  2  South. 
827;  People  v.  McKay,  18  Johns.  218.  So,  even  in  civil  cases, 
if  there  is  ground  to  suspect  that  the  separation  has  been 
abused  to  a  party's  injury:  Horion  v.  Morion,  2  Cow.  589;  but 
see  Smith  v.  Thompson,  1  Id.  221,  Hill,  Ex  parte,  3  Id.  355. 

TalcoU,  Attorney-general,  contra,  referred  to  State  v.  Carstaphen, 
2  Hayw.  238;  Bulls  v.  Drake,  Id.  102;  Clark  v.  Cole,  1  Penning. 
278;  Crane  v.  Sayre,  1  Halst.  110;  Ooodrighi  v.  McCausland,  1 
Yeates,  372  |1  Am.  Dec,  306];  Duke  of  Eichmmd  v.  Wise,  1 
Vent.  125;  Jenk.  4  Cent.  187,  Case  84;  Dyer,  218  a;  Co.  Lit. 
227  h;  King  v.  BurdeU,  12  Mod.  Ill;  S.  C,  2  Salk.  645;  1  Ld. 
Baym.  148;  Bro.  Ab.,  Verdict,  pi.  19;  State  v.  Babcock,  1 
Conn.  401;   Kingy.  Wolf,  1  Chit.  401. 

WooDwoBTH,  J.  The  question  whether  a  new  trial  is  to  be 
granted  to  the  prisoner  will  depend  on  the  facts  disclosed  by 
the  affidavits,  as  to  the  misconduct  of  the  two  jurors.  Lamb  and 
Swartwout.  It  is  alleged  that  they  separated  from  their  fellows 
while  the  jury  were  out  under  the  charge  of  the  constables,  and 
ate,  drank  spirituous  liquor,  and  conversed  on  the  subject  of 
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the  trial.  Anoiently,  the  utmost  rigor  and  strictness  were  ob- 
seryed  in  the  manner  of  keeping  the  jury;  and  when  once 
charged  with  a  cause,  they  never  could  be  discharged  till  they 
had  agreed  on  their  verdict;  but  the  practice  has  been  much 
relaxed  in  modern  times,  in  both  these  particulars.  In  Parke** 
case^  2  Boll.  85,  at  nisiprius,  a  juror  was  challenged  and  with- 
drawn, and  afterwards  went  out,  mingled  with  the  jury,  and 
stayed  with  them  above  half  an  hour;  but  the  court  held  thai 
this  should  not  set  aside  the  verdict,  unless  it  was  shown  that 
the  jury  had  new  evidence  given  after  they  went  out  of  court; 
but  it  was  a  misdemeanor  in  him  who  was  challenged,  and 
punishable. 

On  looking  into  the  books,  we  do  not  find  that  mere  separa- 
tion of  the  jury  has  ever  been  held  a  sufficient  cause  for  setting 
aside  a  verdict,  either  in  a  civil  or  criminal  cause,  if  we  except 
perhaps  the  case  of  the  Commonw^dUh  v.  McCaul,  Ya.  Cas. 
271.  The  question  has  been  learnedly  examined  in  several 
cases,  and  especially  in  that  of  The  King  v.  Wolf  and  othent^  I 
Chit.  401.  That  appears  to  be  a  case  which  excited  very  great 
interest,  and  led  to  the  utmost  research  of  the  counsel,  and  the 
court  of  king's  bench.  It  was  ably  argued,  and  all  the  judges 
delivered  their  opinions  seriatim.  It  was  the  case  of  a  trial  for  a 
conspiracy,  which  commenced  on  the  morning  of  the  twentieth 
of  April,  1819,  at  Guildhall,  before  Abbot,  C.  J.,  and  continued 
till  eleven  at  night,  when  the  evidence  being  dosed  on  the  part 
of  the  prosecution,  but  the  case  being  unfinished,  the  court  in- 
formed the  jury  they  might  retire  to  their  families;  but  espe- 
cially warned  them  not  to  have  any  communication  with  any 
person  concerning  the  matter  in  issue.  They  retired  accord- 
ingly, and  the  next  morning  assembled,  heard  the  case  through, 
and  at  a  late  hour  in  the  afternoon  found  the  defendants  guilty. 
No  abuse  being  pretended,  the  naked  question  was  presented, 
whether  a  separation  per  se  was  a  sufficient  ground  for  avoiding 
the  verdict;  and  it  was  held,  after  great  deliberation,  that  it 
was  not. 

The  court  admitted  the  ancient  strictness  which  prevailed  in 
this  respect,  but  said  it  had  been  much  relaxed;  that  it  fre- 
quently became  necessary  from  the  very  great  length  of  modem 
trials  that  the  jury  should  separate;  that  from  the  mere  fatigue 
and  exhaustion  which  jurors  frequently  undergo,  it  is  a  ooorse 
not  only  essential  to  the  rights  of  the  public,  but  of  mercy  to 
defendants,  whose  causes  must  be  unsafe  in  the  hands  of  a  joiy 
entirely  shut  out  from  comfortable  refreshment  and  relaxation. 
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perhaps  for  Beyeral  days.    Best,  J.,  in  particular,  speaks  of  the 
same  role  heing  applicahle  to  trials  for  the  highest  orizninal  of- 
fenees.     **  Suppose/'  says  he,  ''  in  the  case  of  a  trial  for  capital 
felony,  some  of  the  jury,  by  accident,  get  out  of  the  box,  and 
the  prisoner  in  the  result  of  the  trial  is  acquitted;   the  conse- 
quence of  the  argument  for  the  prisoners  would  be  a  mis-trial, 
and  the  man  must  be  put  on  his  trial  again  :'*  1  Chit.  426.     What 
the  King's  bench  would  have  said  of  a  capital  case,  it  is  true^ 
does  not  directly  appear;  because  the  case  under  consideratioD 
was  one  of  a  misdemeanor.    But  the  reasoning  of  the  judges  is 
equally  applicable  to  both  cases;   and  we  think  that  the  mere 
fact  of  separation,  unaccompanied  with  abuse,  should  not  avoid 
the  verdict,  even  in  a  capital  case.     A  decision  was  cited  to  this 
effect  from  Connecticut,  but  we  do  not  rely  upon  that  because 
the  latitude  allowed  to  jurors,  in  all  respects,  is  there  very  great, 
and  their  courts  do  not  profess  to  be  guided  in  this  practice  by 
the  rules  of  the  common  law.     The  decisions  in  this  country 
are  not  uniform.     Several  cases  were  cited  on  the  argument 
from  the  New  Jersey  reports,  in  which  the  separation  of  the 
jury  was  held  irregular,  but  not  sufficient  to  vitiate  the  verdict. 
These  cases  were  not  capital,  but  they  go  strongly  to  support 
the  general  principle.    State  v.  GarstapJien,  2  Hayw.  238,  was  a 
criminal  case,  and  the  same  doctrine  was  holden.     The  case  of 
the  GommomoedUh  v.  McGaul,  Ya.  Cas.  271 ;  does,  however,  go 
the  length  of  saying  that  the  court  should  guard  against  the 
possibility  of  abuse,  by  setting  aside  the  verdict  if  any  of  the 
jury  depart  from  the  control  of  the  officer;  but  the  court  did 
not  profess  to  go  upon  any  adjudged  case  in  England;  and  we 
think  the  English  cases  are  founded  on  the  better  reason. 
These  are  uniform,  that  though  the  jury  separate,  if  there  be 
no  farther  abuse,  this  shall  not  vitiate  the  verdict,  though  it 
would  be  a  contempt  of  the  court,  if  contrary  to  their  instruo* 
tions,  and  would  be  punishable  as  such. 

In  the  case  at  bar,  the  jury  retired  before  the  trial  had  closed^ 
onder  the  care  of  two  sworn  constables,  and  it  is  alleged,  on 
the  part  of  the  prisoner,  that  two  of  them  not  only  separated 
from  their  fellows,  but  also  drank  whisky,  and  conversed  freely 
on  the  subject  of  the  trial.  Three  of  the  witnesses,  through 
whom  it  is  sought  to  fix  on  Lamb  and  Swartwout  the  charge  of 
having  drank  whisky  and  conversed  on  the  matter  in  issue^ 
having  deliberately  contradicted  what  they  had  sworn  as  to- 
conversations,  I  think  they  should  not  receive  credit  even  for 
what  they  say  in  relation  to  the  drinking  of  these  jurors.    Their 
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testimony  properly  comes  within  the  maxim,  falsus  in  uno, 
falsvs  m  omntbtts.  Besides  one  of  them  is  shown  to  haye 
been  a  notorious  drunkard  himself.  He  was  in  a  state  of 
intoxication  during  most  of  the  session,  and  at  the  very  time 
when  he  pretends  to  have  heard  and  seen  things  implicating 
the  two  jurors.  But  the  case  is  very  different  with  Wheeler, 
who  thinks  he  saw  both  Swartwout  and  Lamb  drink  some  kind 
of  spirituous  liquor  while  out.  This  witness  stands  nnim- 
peached,  and  the  exculpatory  affidavit  of  Swartwout,  one  of  the 
jurors,  is  not  explicit  He  confines  himself  to  a  literal  denial 
that  he  drank  whisky,  but  Wheeler's  affidavit  that  he  drank 
some  kind  of  spirits  may  still  be  correct. 

Admitting,  however,  that  the  weight  of  evidence  is  against 
drinking,  admitting  that  Wheeler's  and  Swartwouf  s  affidavits 
can  not  be  reconciled,  I  think  that  in  a  case  of  life  and  death 
the  question  upon  the  misbehavior  of  the  jury  should  be  beyond 
M.  doubt.  Clearly  we  should  disregard  the  fact  of  eating  ss 
forming  any  ground  for  setting  aside  the  verdict,  for  though 
this  might  be  a  contempt  of  court,  being  without  their  leave, 
yet  an  opportunity  to  take  reasonable  refreshments  would 
always  be  granted  at  a  proper  season,  and  the  circumstance  of 
their  being  obtained  somewhat  irregularly  could  not  prejudice 
the  prisoner ;  but  here  the  doubt  is,  whether  there  was  not 
farther  abuse  in  drinking  spirituous  liquors.  This  should  not 
be  tolerated  in  any  shape  in  the  jury,  during  the  progress  of  the 
trial,  and  we  have  uniformly  held  that  it  vitiated  the  verdict  in 
A  civil  cause,  even  where  the  liquor  was  given  to  the  jury  by 
<}onsent.  It  will  not  do  to  weigh  and  examine  the  quantity 
which  may  have  been  taken  by  tlie  jury,  nor  the  effect  produced. 
In  this  case,  it  is  not  at  all  probable  that  either  of  these  jurors 
ivas,  in  the  least,  under  the  influence  of  strong  drink;  but,  being 
<loubtf  ul  whether  they  may  not  have  drank  something,  we  ought 
not,  especially  in  a  case  of  life  and  death,  to  sustain  the  verdict. 

We  can  not  lay  down  any  general  rule  for  all  cases  like  this 
which  may  arise.  They  will  be  attended  with  different  cir- 
•cumstances.  We  do  mean  to  be  understood,  however,  as  say- 
ing that  the  mere  separation  of  the  jury  without  any  farther 
abuse,  is  not  sufficient  ground  for  setting  aside  a  verdict,  though 
it  may  deserve  severe  reprehension  from  the  court  In  this  case, 
we  think  there*  is  not  a  total  failure  of  proof  that  the  two  jurors 
drank,  though,  perhaps,  the  balance  of  evidence  may  be 
against  it. 
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Sutherland,  J.  I  codcut  in  the  result  of  the  opinion  deliv- 
ered. I  do  not  think  the  evidence  before  us  is  to  be  weighed 
and  balanced  with  the  same  nicety  as  would  be  proper  in  a  civil 
cause.  All  we  have  to  do  in  a  case  like  the  present,  is  to  inquire 
whether,  in  the  conduct  of  the  jury,  that  prudence  and  circum- 
spection has  been  observed  which  becomes  them  on  so  solemn  an 
occasion  as  that  which  commits  to  their  hands  the  life  of  a  fellow 
being.  There  is  no  difference  among  us  that  the  mere  fact  of 
drinking  spirituous  liquor  is  enough  to  set  aside  the  verdict.  It 
will  never  do  to  hold  a  rule  short  of  this,  that  where  any  one  of 
the  jury,  in  the  course  of  the  trial,  drinks  spirituous  liquor,  we 
will  Bet  aside  the  verdict  on  this  ground  alone.  In  this  case,  I 
think  there  is  little  doubt  that  two  of  the  jurors  did  drink, 
though  probably  not  in  such  quantities  as  in  the  least  to  dis' 
qualify  them  for  a  discharge  of  their  duty.  Here  are  four  wit- 
Deeses  who  concur  in  the  fact  that  the  two  jurors  drank,  and 
none  of  them  have  ever  contradicted  themselves  as  to  this  fact 
in  any  subsequent  conversation,  though  three  of  them  have  given 
statements  at  war  with  their  afSdavits,  in  other  respects.  Swart- 
wout  contents  himself  with  denying  that  he  drank  whisky;  but 
does  not,  and  indeed,  could  not  in  truth,  deny  this  of  his  co- 
juror Lamb,  though  he  might,  if  true,  have  done  so  with  the 
same  propriety  that  he  denies  LamVs  holding  conversation  with 
any  one  on  the  subject  of  the  trial.  As  to  the  latter,  he  could 
not  speak  with  absolute  certainty.  At  one  time  he  was  six  rods 
from  Lamb,  when  he  might  have  conversed  unheard  by  Swart- 
wout,  though,  if  during  the  time  of  their  separation  he  had  his 
eye  upon  Lamb,  he  might  have  negated  the  fact  of  his  drinking. 
He  has  not  even  gone  so  far  as  to  say  that  he  did  not  see  Lamb 
drink.  Though  three  of  these  witnesses  have,  subsequent  to 
their  making  affidavits  in  behalf  of  the  prisoner,  contradicted 
themselves  in  relation  to  some  of  the  material  facts  to  which 
they  swore,  I  do  not  think  that,  on  this  summary  application 
addressed  to  the  court,  we  are  warranted  in  utterly  rejecting 
their  testimony  upon  the  maxim,  falsus  in  uno,  falsus  in  omnibus. 
It  is  enough  that  we  are  brought  to  entertain  a  reasonable  doubt 
upon  the  facts  in  question.  It  is  not  like  the  case  of  a  civil 
trial,  or  indeed  of  any  trial  where  witnesses  may  be  compelled 
to  attend  and  undergo  a  cross-examination;  but  on  the  whole,  I 
think  the  evidence  conclusive  that  the  jigrors,  whose  conduct  is 
in  question,  or  one  of  them,  did  drink  spirituous  liquor  of  some 
kind. 

As  remarked  by  Mr.  Justice  Woodworth,  it  is  impossible  to 
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lay  down  any  general  rule  which  shall  guide  in  all  the  Tariooa 
ciroumstances  with  which  cases  like  this  may  be  attended;  yet 
I  haTe  no  hesitation  in  saying  that  where  the  separation  of  a 
jury  is  contrary  to  their  duty  towards  the  court,  and  there  is 
the  slightest  suspicion  of  abuse,  their  verdict  should  be  set  aside. 
The  separation  here  was  unusual  and  unwarrantable.  It  was 
perfectly  proper  for  this  jury  to  go  out  under  the  care  of  the 
constables,  and  a  jury  can  not,  in  such  a  case,  be  always  im- 
mediately under  the  eyes  of  the  officers.  The  purpose  is  plain 
for  which  they  were  suffered  to  leave  the  box.  It  was  not  for 
the  purpose  of  going  to  their  meals;  and  they  received  from  the 
court,  the  usual  strict  charge  as  to  their  demeanor.  Tet  they 
departed  entirely  from  the  care  of  the  officer,  and  the  instruc- 
tions they  had  received,  and  went  a  distance  of  thirty  rods  to 
their  lodgings.  This  was  not  necessary.  It  was  improper,  and 
I  think  a  separation  under  these  circumstances,  in  itself,  enters 
with  great  weight  into  the  cause  for  granting  a  new  trial,  in 
which  we  are  unanimous. 

Savage,  0.  J.  I  concur  in  the  opinion  that  a  new  trial  should 
be  granted;  and,  without  recapitulating  the  evidence,  would 
merely  observe,  that,  in  a  civil  suit  at  this  day,  it  is  perfectly 
clear  that  a  separation  of  the  jury  without,  and  even  contrazy 
to  the  direction  of  the  court,  could  not,  of  itself,  warrant  us  in 
setting  aside  their  verdict.  The  ancient  strictness  in  this  re- 
spect has  been  much  relaxed,  as  will  be  seen  by  the  uniform 
current  of  modem  decisions.  Yet  upon  so  grave  a  question  aa 
that  of  the  life  or  death  of  a  fellow  citizen,  I  am  not  prepared  to 
say  that  the  separation  of  the  jury,  contrary  to  the  instmotiona 
of  the  court,  and  mingling  with  the  throng  about  the  court- 
house, should  not  affect  their  verdict.  But  I  do  not  deem  it 
necessary  for  me  to  express  an  opinion  upon  this  point,  beoauae 
I  think  it  abundantly  proved  that  these  two  jurors  not  only 
separated  from  their  fellows,  and  ate  and  took  cakes  with  them 
on  their  return,  but  that  they  also  drank  whisky.  That  liamb 
also  conversed  on  the  sabject  of  the  matter  in  issue,  is  not  fully 
negatived  by  Swartwout.  He  admits  that  he  heard  Lamb  in 
conversation  on  the  steps  of  the  jail;  he  does  not  know  on  what 
subject,  but  another  witness  tells  us  that  it  related  to  the  triaL 
This  was  while  Swartwout  was  at  a  distance  of  five  or  six  rods 
from  Lamb,  on  the  way  to  the  court-house.  It  is  true  that  the 
witness  who  speaks  to  that  conversation  and  renders  details 
has  given  a  different  history;  but  his  affidavit  is  somewhat  con* 
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finned  by  the  circumstances  stated  in  Swartwout's  affidavit.  I 
ibink  I  am  warranted,  from  the  proof,  in  adding  to  the  other 
misconduct  of  these  jurors,  that  conversation  was  held  by  some 
bystander,  at  least  with  Lamb,  upon  the  subject  which  he  was 
engaged  in  trying.  It  has  been  properly  observed  that  there  is 
very  great  difficulty  in  laying  down  a  general  rule  which  shall 
govern  in  these  cases.  But  I  am  willing  to  sa^^  that  in  no  case, 
where  it  appears  that  any  of  the  jury  separate  from  their  fellows 
contrary  to  the  direction  of  the  court,  make  use  of  strong  drink, 
and  converse  upon  the  matter  which  they  are  impaneled  to 
tiy,  would  it  be  safe  to  sanction  their  verdict.  The  prisoner 
must  be  remanded  to  the  county  of  Steuben,  and  a  new  trial 
had  at  the  next  court  of  oyer  and  terminer  in  that  county. 
Bule  accordingly. 

IfDCOimucr  or  JuBOB&^On  this  labject,  lee  Rom  v.  8miih^  ante,  881,  tnd 
Ooodright  v.  McCauaiand,  1  Am.  Deo.  806.  To  the  pointy  that  mere  aepara- 
tion  of  the  jury  without  the  oonsent  of  the  court,  or  any  nmilar  inegolarity 
not  attended  by  any  reasonable  suspicion  of  injniy,  will  not  vitiate  the  ver- 
dict; the  principal  case  is  cited  in  Douglass  v.  Tausey,  2  Wend.  355;  PeopU 
V.  Bantom,  7  Id.  423;  PeopU  v.  Camai;  1  Park.  Gr.  260;  Amhony  v.  Smithy 
4  Bosw.  510;  BeynMs  v.  Champtain  Tranap.  Co.,  0  How.  Pr.  11.  The  doc- 
trine was  denied  by  Selden,  J.,  in  Eastwood  v.  People,  8  Park.  Cr.  43, 
where  it  was  said  to  rest  on  mere  dkia  of  the  majority  of  the  judges  in 
Peop2e  V.  Douglass,  and  to  be  in  direct  conflict  with  PeopU  v.  McKay,  18 
JdhuL  212L  This  opinion  of  Selden,  J.,  was  itself  denied  in  Stephens  v.  Peo- 
pie,  4  Park.  Cr.  503;  a  C,  19  N.  Y.  560,  and  the  doctrine  of  the  principal 
case  reoqgnized  as  sonnd.  In  Brant  v.  Fowler,  7  Cow.  563»  it  was  decided 
ehiefly  on  the  aathority  of  People  v.  Douglass,  that  the  Terdict  mnst  be  set 
aside  where  it  appeared  that  one  of  the  jnrors  drank  a  small  quantity  of  spir- 
itoons  liquors,  as  he  said,  to  check  a  diarrhea.  That  dedsion  was  denied  in 
Wilson  Y.  Abrahams,  I  Hill,  211,  where  it  was  held  that  in  civil  cases,  at  least, 
neither  the  separation  of  the  juiy  nor  the  drinking  of  spirituous  liquor  by 
some  of  the  jurors,  would  be  necessarily  fatal  to  the  verdict,  particularly 
where  the  alleged  nusoonduct  was  not  in  violation  of  the  express  directions  of 
the  court;  and  it  was  claimed  that  there  was  nothing  to  the  contrary  in  the 
opinions  of  the  judges  in  People  ▼.  Douglass. 

Othxb  CrrATCoira  or  tub  Pbincifal  Cmsk  are;  as  to  the  proper  practice 
where  a  new  trial  en  the  merits  is  sought,  after  a  conviction  of  felony  in  a 
court  of  oyer  and  terminer:  Quimbo  Appo  v.  Peoplt,  20  K.  Y.  552;  that  a  wit- 
fslss  in  one  thing  is  false  in  all:  Peoj^fe  v.  ^wuu^  40  K.  Y.  & 
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Van  AirrwERP  v.  Newman. 

[i  Oown,  82.] 

WfiiT  OF  Ebbob  is  a  writ  of  ri^t,  and  need  not  be  allowed  hym  jncigs;  fijzog 
it  with  the  clerk  and  entering  its  receipt  is  a  sofficient  sUowaoce. 

•Stat  of  Ejuuution  results  from  filing  writ  of  error  with  the  dark,  if  ba3 
be  in. 

fKo  Pabticulab  Fobm  of  Rbooonizancb  of  bail  in  error  is  necessary. 

Motion  for  leave  to  issue  execution  upon  a  judgment  for  the 
plaintiff,  in  this  court,  (2  Cow.  543),  notwithstanding  a  writ  of 
'  error  sued  out  bj  the  defendant,  because  the  writ  of  error  was 
not  properly  allowed,  because  the  recognizance  was  defectiyein 
snot  being  acknowledged  and  in  describing  a  judgment  of  the 
^major's  court  rather  than  of  this  court,  and  because  of  delay  in 
returning  the  writ  of  eiror.  The  recognizance  was  in  the  form 
of  a  bond  to  the  plaintiff  in  the  sum  of  twenty-three  doUara  and 
fifty  cents,  executed  by  the  defendant,  with  two  sureties,  con- 
ditioned to  be  void  if  the  defendant  should  prosecute  to  effect 
the  writ  of  error  brought  in  the  court  for  the  trial  of  impeach- 
ments and  correction  of  errors  against  the  plaintiff  ''upon  a  judg- 
ment in  our  mayor's  court  of  the  city  of  Albany,  and  which  was 
reversed  by  our  said  supreme  court,"  and  pay  all  costs  adjudged 
upon  the  judgment  of  the  supreme  court  if  it  should  be  afiirmed, 
and  all  costs  and  damages  awarded  for  delay.  Added  to  the 
bond  was  the  following:  '*  Signed,  sealed  and  delivered  in  the 
presence  of  John  Woodworth."  "  I  approve  of  the  above  persona 
as  sufiBcient  sureties  for  the  prosecution  of  the  writ  of  error  in 
the  within  mentioned  cause.  March  80,  1824.  John  Wood- 
worth."  The  writ  of  error  was  in  the  usual  form,  tested  March 
20,  1824,  and  filed  with  the  clerk  of  this  court  April  10,  1824, 
aud  notice  given  to  the  plaintiff's  attorney  on  the  same  day. 
The  writ  was  issued  and  filed  without  being  allowed  by  a  judge 
and  had  not  been  returned. 

L'Amoreux,  for  the  motion. 

L.  H,  Palmer^  contra. 

By  Court.  The  mere  delay  in  this  case  is  not  a  sufficient 
ground  for  our  allowing  execution  to  go.  It  is  not  necessary 
that  a  writ  of  error  should  be  allowed  by  a  judge.  It  is  a  writ 
of  right;  and  the  proper  officer  is  bound  to  issue  it,  of  course, 
on  the  application  of  the  party.  The  English  books  speak 
much  of  allowing  a  writ  of  error,  but  this  does  not  mean  a 
judicial  act.     There,  the  writ  is  delivered  to  the  clerk  of  the 
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errors,  who  enters  its  receipt,  whereupon  the  party  takes  of  him 
a  note  or  certificate  that  he  has  allowed  the  writ.  This  is  what 
the  books  mean  when  they  speak  of  allowance.  With  us,  the 
English  idea  of  allowance  of  the  writ  is  seldom  complied  with, 
beyond  the  receipt  of  it  by  the  clerk  of  the  court  to  which  it  is 
directed.  The  filing  it  with  him,  and  his  entering  the  receipt 
of  it,  is  an  allowance,  and  stays  execution,  if  bail  be  in. 

As  to  the  recognizance,  the  party  here  drew  a  bond,  with  an 
adequate  penalty  and  a  proper  condition.  With  this  he  goes 
to  a  judge,  in  whose  presence  it  is  executed.  The  judge  wit- 
nesses it,  and  certifies  subs  tan  tially  that  it  was  acknowledged 
in  Lis  presence.  The  proceeding  was  somewhat  informal.  The 
instrument  is  not  technically  worded;  but  it  was  a  virtual  com- 
pliance with  the  act.  The  words  "  signed,  sealed  and  delivered 
in  the  presence  of  "  the  judge,  is  equivalent  to  saying  that  it 
was  acknowledged  before  him.  It  was,  in  fact,  so  acknowl- 
edged. It  was  the  act  of  the  party  and  his  bail.  It  is  a  suffi- 
cient warrant  for  drawing  up  a  regular  recognizance  roll,  and 
we  think  it  fully  available  to  the  plaintiff,  should  he  find  it 
necessary  to  resort  to  it  by  action. 

Motion  denied. 
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Jl  Oown,  108.] 

CoKKEycEicxNT  OY  SuiT. — ^The  issaing  the  writ  is  the  oomxnenoement  of  thft 
action. 

XaBunra  Writ. — ^The  mere  filling  np  of  a  writ  is  not  sufficient;  it  muat  be 
either  delivered  to  the  sheriff,  or  sent  to  him  by  mail  or  otherwise,  with 
a  bona  fide,  absolute,  unequivocal  intention  to  have  it  served.  If  de- 
livered to  an  agent  or  messenger  who  has  power  to  determine  when  or 
whether  it  shall  be  given  to  the  sheriff,  the  writ  is  not  deemed  issued, 
nor  the  suit  commenced,  until  the  actual  delivery  of  the  writ  to  the 
officer. 

Execution  Wbonolt  Txsted  as  to  the  name  of  the  chief  justice,  is  not 
void;  but  is  amendable,  and  the  sheriff  can  not  avail  himself  of  the 
irregularity. 

Debt  against  the  defendant  as  sheriff,  for  the  escape  of  one 
"Wait,  a  prisoner  on  ca.  sa.,  from  the  jail  limits.  It  appeared 
that  the  ca,  fsa.  was  wrongly  tested  in  the  name  of  Kent,  C.  J. 
But  the  principal  controversy  was  as  to  whether  the  prisoner 
was  off  the  limits  at  the  commencement  of  the  suit.  One 
Skinner,  clerk  to  the  plaintiff's  attorney,  testified  that  the 
tapiaa  ad  reffponclendum  in  this  action  had  been  filled  out  some 
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time  before  it  was  delivered  to  the  coroner  for  execution,  and 
was  left  with  him  to  be  issued  whenever  it  should  be  ascertained 
that  Wait  was  off  the  limits;  that  on  the  evening  of  the  day 
when  the  writ  was  delivered,  he  took  it  and  went  out  of  the 
office  with  the  intention  of  delivering  it  to  the  coroner  if  he 
should  find  that  Wait  was  out,  but  not  otherwise;  that,  becom- 
ing satisfied  about  nine  o'clock  that  Wait  had  escaped,  he  made 
up  his  mind  to  deliver  the  writ  to  the  coroner;  that,  having 
found  him,  he  delivered  the  writ  to  him;  and  that  he  then  went 
immediately,  and  as  rapidly  as  possible,  to  a  tavern  two  miles 
and  a  half  from  the  jail  limits,  and  found  Wait  there.  Some 
other  evidence  was  introduced  as  to  the  exact  time  when  Wait 
was  off  the  limits.  The  judge  charged  the  juiy  that  the  action 
must  be  deemed  commenced  when  Skinner  started  to  deliver 
the  writ  to  the  coroner  after  determining  absolutely  to  deliver 
it;  and  that  if  they  should  find  that  Wait  was  then  off  the  limits, 
their  verdict  should  be  for  the  plaintiff;  otherwise  not  Verdict 
for  the  defendant,  and  motion  for  new  trial. 

J,  Edwards  and  S,  A»  Ibot,  for  the  motion,  contended  that 
the  action  was  not  to  be  deemed  commenced  until  the  writ  was 
actually  delivered  to  the  coroner;  that  the  mere  intention  of 
Skinner,  the  plaintiff's  agent,  could  not  determine  the  matter; 
and  that  the  case  was  in  this  respect  clearly  distinguishable 
from  Brotiaon  v.  Earl,  17  Johns.  63;  Burdick  v.  Oreen,  18  Id. 
14;  Vusclier  v.  Oansevoorl,  Id.  496. 

J.  A.  Collier,  contra,  cited  FUkins  v.  Brockway,  19  Johns.  170; 
and  People  v.  Singer,  1  Cow.  47,  as  authorities  for  the  position 
that  the  filling  up  of  the  process  should  be  deemed  the  com« 
mencement  of  the  action. 

WooDwoBTH,  J.  The  judge  charged  the  jury  that  the  suit 
must  be  considered  as  commenced  when  Skinner  started  to  de- 
liver the  writ  to  the  coroner,  after  he  had  determined  absolutely 
to  issue  it,  and  not  from  the  time  when  he  first  took  it  from  the 
office  without  any  certain  intention  of  delivering  it.  If  the  law 
was  correctly  laid  down,  there  is  no  ground  for  disturbing  the 
verdict  on  the  question  of  fact.  From  the  evidence,  it  is  some- 
what doubtful  whether  Wait  was  out  of  the  limits  when  the 
agent  determined  to  deliver  the  writ,  and  went  in  pursuit  of  th<> 
officer. 

The  delivery  of  a  writ  to  the  wife  of  a  coroner  is  a  sufficient 
commencement  of  an  action  against  the  sheriff:  Branson  v. 
Earl,  17  Johns.  63.     In  that  case,  however,  it  appeared  that  the 
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wi.t  was  put  into  the  hands  of  a  person  to  be  delivered  to  the 
coroner,  to  be  served  at  sach  time  as  the  prisoner  should  be 
found  to  have  left  the  jail  limits.  There  was  no  evidence  of 
an  absolute  intention  to  deliver  the  writ  before  the  time  of  its 
actual  delivezy,  so  that  the  question  in  this  cause  did  not  come 
under  consideration.  In  Burdick  v.  Oreen^  18  Johns.  14,  it 
was  held  that  the  issuing  of  the  writ  is  the  commencement  of 
the  suit,  in  all  cases  where  the  time  is  material;  as,  to  save  the 
statute  of  limitations.  By  this  general  proposition  it  is  not  in* 
tended  that  the  mere  filling  up  of  the  process  is  such  commence- 
ment. The  same  case  explains  the  rule  that  it  is  not  necessary 
to  show  the  writ  was  actually  delivered  to  the  sheriff;  but  it 
is  sufficient  if  it  appear  that  the  writ  was  made  out  and  sent  to 
the  sheriff  or  his  deputy,  by  mail  or  otherwise,  with  a  bonajide, 
absolute  and  unequivocal  intention  of  having  it  served.  The 
fiame  doctrine  is  recognized  in  Vischer  v.  Garisevoori,  18  Johns. 
496.  These  cases  decide  the  law  applicable  to  the  case  under 
consideration. 

Skinner  testified  that  he  was  clerk  in  the  office  of  the  plaintiff's 
attorney;  that  the  writ  had  been  filled  up  some  time  previous, 
and  left  veith  him  to  be  issued  when  he  could  ascertain  that 
'Wait  was  off  the  limits.  There  was  not,  then,  an  absolute 
intention  that  the  writ  shotdd  be  delivered  to  the  coroner  in  the 
first  instance.  It  was  committed  to  Skinner  to  exercise  his  dis- 
cretion; he  became  satisfied  about  nine  o'clock  that  Wait  was  off 
the  limits;  and  then  made  up  his  mind  to  deliver  it  to  the  coro- 
ner, which  was  done  a  half  hour  afterwards.  Skinner  was 
merely  an  agent  or  messenger,  with  power  from  the  plaintiff  to 
decide  on  the  time  when  to  deliver  the  writ.  It  does  not  appear 
that  he  had  any  other  authority.  It  was  not  competent,  there- 
fore, for  him  to  decide  from  what  time  the  suit  should  be  con- 
sidered as  commenced.  In  Vischer  v.  Oansevoort,  it  was  decided 
that  the  messenger  or  bearer  of  the  writ  has  not  the  power  to 
decide  whether  the  suit  shall  be  commenced  by  any  event,  sub- 
45equent  to  the  delivery  of  the  writ  to  him,  short  of  its  being 
actually  put  into  the  hands  or  left  at  the  office  of  the  coroner. 
It  follows  then,  conclusively,  that  the  determination  of  Skinner 
to  deliver  the  writ  absolutely  is  of  no  avail;  and  the  suit  was 
not  commenced  until  the  actual  delivery  to  the  coroner. 

The  judge,  therefore,  erred  in  supposing  that  the  decision  of 
Skinner  to  deliver  the  writ  was  the  test.  He  ought  to  have 
charged  the  jury  that,  on  the  facts,  the  suit  was  not  commenced 
in  judgment  of  law  until  the  coroner  received  the  wiit.     The 
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consequence  is  tLat  the  plaintiff  is  entitled  to  a  new  trials  witb 
costs,  to  abide  the  event. 

SuTHERLAin),  J.  The  suit  cannot  be  considered  as  faaving 
been  commenced  until  the  actual  deliveiy  of  the  writ  to  the 
coroner.  When  the  witness,  Skinner,  who  was  the  clerk  of  the 
plaintiff's  attorney,  left  the  office  with  the  writ,  he  had  no  abso- 
lute intention  of  delivering  it  to  ILc  coroner.  He  states  that 
he  took  it  with  an  intention  of  delivering  it  to  the  coroner,  if  he 
could  be  satisfied  Wait  was  off  the  limits,  but  not  otherwise. 
That  afterwards  he  made  up  his  mind  to  deliver  it  to  the  coro- 
ner, as  he  learned  sufficient  to  satisfy  him  he  ought  to  issue  the 
writ;  and  he  went  immediately  in  pursuit  of  the  coroner  for  the 
purpose  of  delivering  it  to  him,  but  it  was  about  half  an  hour 
before  he  found  him. 

The  clerk  is  to  be  considered  as  the  agent  or  messenger  of 
the  attorney,  and  as  acting  in  obedience  to  his  orders  when  he 
took  the  writ  and  left  the  office  with  it.  That  his  instructions 
had  been  given  to  him  at  some  previous  time,  and  not  at  the 
precise  moment  when  he  left  the  office,  can  not  vary  the  case. 
He  left  the  office,  then,  with  instructions  to  deliver  the  writ,  if 
Wait  >vas  beyond  the  limits.  This  case  is,  then,  precisely 
within  that  of  Vischer  v.  Oaixsevoort^  iu  which  the  court  say: 
<<  When  the  attornej'  issued  the  writ,  the  intention  to  commence 
the  suit  was  not  absolute,  positive  and  unequivocal;  and  we  can 
not  admit  that  the  messenger  or  bearer  of  the  writ  shall  have  it 
in  his  power  to  decide  whether  the  suit  shall  be  commenced  by 
any  event  subsequent  to  the  delivery  of  the  writ  to  him,  short 
of  its  being  actually  put  into  the  hands,  or  left  at  the  office  of 
the  coroner." 

The  judge,  therefore,  erred  in  charging  the  jury  that  the  suit 
must  be  considered  as  commenced  "  when  the  clerk  started  to 
deliver  the  writ  to  the  coroner,  after  he  had  determined  abso- 
lutely to  issue  it." 

The  execution  having  been  tested  in  the  name  of  Chief  Jus- 
tice Kent,  instead  of  Chief  Justice  Thompson,  did  not  render 
it  void.  It  was  amendable,  and  the  sheriff  could  not  avail  him* 
self  of  the  irregularity. 

Savaoe,  C.  J.,  concurred. 

New  trial  granted,  with  costs  to  abide  the  event. 

CoMMBNCEUEirr  OF  Action,  Issuance  or  Warr  is  Qsnxrallt. — ^It  i» 
undoubtedly  the  general  rule  in  the  United  States,  except  where  it  has  been 
otherwise  provided  by  statate,  that  an  action  is  deemed  commenced,  so  far 
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•9  the  parties  to  ifc  are  ooncemed,  jErom  the  time  that  the  Bammons,  or  other 
process,  is  iasned  and  deli  v^ered,  or  put  in  course  of  delivery  to  the  officer,  with 
a  honafde  intent  to  have  it  served.     This  was  the  settled  rule  in  New  York^ 
until  it  was  changed  by  the  revised  statutes:   Bird  v.  Caritatj  3  Am.  Dec* 
433;  Cheetham  v.  Letifig,  3  Johns.  42;  Fowler  v.  Sharp,  15  Id.  323;  Began  v. 
Cuyler,  8  Cow.  203;  Koon  v.  Greenman,  7  Wend.  124;  Jackson  v.  Brooks,  14 
Id.  654,  citing  and  approving  the  principal  case.     But  after  the  enactment 
of  the  revised  statutes  (2  B.  S.  347,  sec.  1),  the  action  was  not  deemed  com* 
menced  until  the  writ  was  actually  served,  as  in  the  case  of  a  capiat  ad  re- 
apondendum  issued  against  a  sheriff  for  an  escape:  Carruth  v.  Church,  G  Barb. 
505.     So,  where  a  set-off  was  pleaded,  which  was  acquired  by  the  defendant 
after  the  issuance  of  the  writ»  but  before  service:   Johnson  v.  Comstock,  6 
HilL  10.    So,  to  avoid  the  bar  of  the  statute  of  limitations:   Edmondstone  v» 
Thomson,  15  Wend.  554.     And  under  the  code,  the  action  is  deemed  com- 
menced for  most  purposes  only  by  the  actual  service  of  the  summons:  Tread- 
well  V.  Lawlor,  15  How.  Pr.  9;    Wiggin  v,  Orser,  5  Duer,  118;   Haynes  v. 
Onderdonk,  5  Thomp.  &  C.  (N.  Y.  Superior  Ct.),  176;   S.  C,  2  Hun,  619; 
Bliss's  Annot.  N.  Y.  Code,  sees.  398,  416.    Under  the  statute  of  limitations^ 
however,  an  attempt  to  commence  the  action  by  issuing  the  summons,  anci 
delivering  it  to  the  officer  bona  Jide  for  service,  is  equivalent  to  its  actual 
commencement:    Wiggin  v.  Orser,  5  Duer,  118;  Bliss's  Annot.  N.  Y.  Code, 
rec  399;  provided  such  attempt  is  followed  by  actual  service  within  the  time 
specified  in  the  code,  sec.  399.     It  was  held,  also,  in  Gregory  v.  Weiner,  1 
Code  Hep.  N*.  S.  210,  that  for  the  purpose  of  issuing  a  warrant  under  th» 
non-imprisonment  act,  the  action  would  be  deemed  commenced  from  the  de- 
livery of  the  summons  to  the  cheriff,  with  intent  to  have  it  served.     Previ- 
ously, in  Lee  v.  AvereU,  1  Sandf.  731,  it  had  been  held,  on  the  other  hand,, 
that  the  action  would  be  deemed  commenced  for  the  purpose  of  issuing  such 
a  warrant  only  from  the  actual  service  of  the  summons.     When  a  provisional 
remedy,  such  as  an  attachment^  is  allowed,  the  action  is  deemed  commenced, 
for  the  purpose  of  giving  the  court  jurisdiction,  from  the  time  of  granting 
such  remedy,  but  this  jurisdiction  is  merely  conditional:  Bliss's  Annot.  N.  Y. 
Code,  sec.  416;  More  v.  T/iayer,  10  Barb.  258;  TreadweU  v.  Lawlor,  15  How. 
Pr.  8.     In  cases  of  publication  of  summons,  the  action  is  deemed  commenced 
from  the  expiration  of  the  period  of  publication:   More  v.  Thayer,  10  Barb. 
258;   Abrahams  v.  Mitchell,  8  Abb.  Pr.  123;    Tomlinson  v.  Van  VechUn,  1 
Code  Rep.  N.  S.  317;  sed  contra,  Dykers  v.  Woodioard,  7  How.  Pr.  313. 

Other  states  in  which  the  suing  out  of  the  writ  with  intent  to  have  it 
served,  has  been  held  to  be  the  commencement  of  the  action,  are  the  follow* 
ing:  Alabama:  Cox  v.  Cooper,  3  Ala.  256.  Arkansas:  Fowler  v.  Byrd,  I 
Hempet.  213;  and  the  mere  filing  of  the  declaration  is  not  the  commence- 
ment of  the  action:  State  Bank  v.  Cason,  10  Ark.  (5  Eng.)  479.  Illinois.. 
Feazle  v.  Simpson,  1  Scam.  30.  Indiana:  Clark  v.  Redman,  1  Blackf.  379,. 
Underwood  v.  Taiham,  1  Ind.  276.  And  the  mere  iiliDg  of  the  dcclaratior 
without  issuing  any  writ  is  not  such  a  commencement  of  the  action  as  tc 
stop  the  running  of  the  statute  of  limitations:  State  v.  Clark,  7  Ind.  468. 
And  it  was  held  in  Hancock  v.  RitcMe,  1 1  Id.  53,  that  where  in  a  proceeding 
by  foreign  attachment  the  writ  was  made  out,  but  not  served,  or  delivered 
to  the  sheriff  for  service,  and  the  defendant  subsequently  appeared,  and 
pleaded  an  assignment  of  the  cause  of  action  by  the  plaintiff  after  the  date 
of  the  writ,  the  action  should  be  deemed  commenced  only  from  the  time  of 
such  appearance.  The  court  there  cited  and  approved  the  doctrine  of  the 
pzincip^  case  on  the  point,  that  actual  or  constructive  delivery  of  the  writ 
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to  the  sheriff  is  neomwnry  to  muke  its  imiaiioe  the  oommenoement  of  the 
motion. 

In  Kentucky,  also,  "  the  Boing  out  procees  has  always  been  held  the  oom- 
tnencement  of  an  action  or  suit:"  PrindeU  v.  Maydwell,  7  B.  Hon.  314; 
Thompaon  v.  Bell,  6  T.  B.  Mon.  559;  Lyle  ▼.  Bradford,  7  LL  111.  The  same 
role  has  been  held  to  prevail  in  Maine:  Johnson  y.  Farwell,  7  GreenL  370l  So 
in  Massachusetts  the  doctrine  is  that  the  action  is  commenced  by  issuing  the 
writ  and  delivering  it  to  the  sheriff  with  intent  to  have  it  served:  Ford  r. 
PMUips,  1  Pick.  202;  Gardner  v.  Webber,  17  Id.  407;  Builer  v.  KimbaU,  5 
Met.  94;  Bunker  v.  Shed,  8  Id.  150;  WheaOaml  v.  hovering,  10  Gray,  16; 
EsUs  V.  Tovoer,  102  Mass.  65.  Bat  where  the  writ  is  made  provisionally  and 
delivered  to  the  officer  with  instructions  not  to  serve  it  until  demand  has  been 
made  uiwn  the  defendant,  or  notice  given,  or  some  other  act  has  been  done, 
the  commencement  of  the  action  will  date  from  the  actual  service  of  the  writ: 
SeaverY.  Lincoln,  21  Pick.  267;  OrimesY.  Briggs,  110  Mass.  446.  The  rule 
in  that  state  seems  to  be  that  the  action  may  be  held  to  be  commenced  at  any 
time  after  the  issuance  of  the  writ  which  may  be  deemed  most  conducive  to 
justice:  Badger  v.  Phmney,  8  Am.  Dec.  105.  The  date  of  the  writ  is  not 
conclusive  evidence  of  the  commencement  of  the  action.  Hence,  where  at 
the  date  of  the  writ  the  cause  of  action  had  not  accrued,  but  it  had  aocmed 
before  service  was  begun,  it  was  held  that  the  latter  shoidd  be  considered  the 
time  of  the  commencement  of  the  action,  in  accordance  with  the  maxim,  iil 
rea  magis  vcUeat  quam  pereai:  Federhen  v.  Snuth,  3  Allen,  119.  In  Swift  v. 
Orocker,  21  Pick.  241,  the  action  was  held  to  be  commenced  by  an  attachment 
levied  upon  realty. 

In  New  Hampshire,  also,  it  seems  that  the  suing  out  of  the  writ  with 
intent  to  have  it  served  has  been  held  to  be  the  commencement  of  the  action: 
Society  v.  Whitcomb,  2  N.  H.  227.  See,  also,  Parker  v.  Colcord,  Id.  36.  So 
in  New  Jersey,  Ohio,  and  Pennsylvania:  Whiiaker  v.  Tumbtdl,  18  N.  J.  L. 
<3  Harr.)  172;  Stoi^ier  v.  Strisher,  Wright^  755;  Caldwell  v.  HeUshu,  9  Watta 
A  S.  51.  So  in  Iowa  under  the  code  of  1851,  sec  1663»  Re&i  v.  Chv^,  9 
Iowa,  178;  Elliott  v.  Stevens,  10  Id.  418.  But  for  the  purpose  of  isBuingan 
attachment  it  was  held  in  llagan  v.  Burch,  8  Iowa,  309,  that  the  action 
might  be  deemed  commenced  by  the  filing  of  tho  petition  or  declaration.  In 
^California,  it  is,  and  has  been  since  1850,  the  established  law  that  an  aciioa 
is  deemed  commenced  within  the  meaning  of  the  statute  of  limitations,  from 
the  filing  of  the  complaint:  C!ode  of  Civ.  Proc.  sea  350;  Sharp  v.  Maguire,  19 
Cal.  577;  Pimental  v  San  Francisco,  21  Id.  ^1;  Allen  v.  Marshall,  34  Id. 
166;  Adams  v.  Patterson,  35  Id.  122.  For  all  other  purposes  an  acticm  is 
commenced  by  filing  the  complaint  and  issuing  summons  or  by  the  defendant's 
voluntary  appearance:  Code  of  Civ.  Proc.  sec.  405;  Sharp  v.  Maguire^  19  CaL 
577;  Dupug  v.  Shear,  29  Id.  239;  Oreen  v.  Jackson  Water  Co,,  10  Id.  375; 
Flandreau  v.   White,  18  Id.  640. 

A  Different  Doctrine  Prevails  in  some  States,  as  in  Connecticut  and 
•  Vermont.  In  the  former  state  it  has  been  repeatedly  decided  that  the  service, 
and  not  the  issuance,  of  the  writ  is  the  commencement  of  the  action:  CUtrk  v. 
Helms,  1  Root,  486;  Jencks  v.  Pheli)s,  4  Com.  149;  Spalding  v.  Butts,  6  Id. 
28;  Gates  v.  Bushnell,  9  Id.  530.  In  Vermout  it  is  settled  that  for  all  pur- 
poses, except  to  avoid  the  bar  of  the  statute  of  limitations,  an  action  is  deemed 
commenced  only  from  the  service  of  the  writ:  Downer  y.  Garland,  21  Vt.  362; 
Kirby  v.  Jackson,  42  Id.  552.  But  to  save  a  claim  from  the  bar  of  the  statute 
of  limitations  an  action  will  be  deemed  commenced  from  the  taking  out  of  the 
writ:  Allen  v.  Mann,  1  D.  Chip.  94;  Day  v.  LamJb,  7  Vt  426. 
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In  nkort  of  the  states  this  matter  is  probably  now  regulated  by  express 
statute;  but,  as  will  be  seen  from  the  decisions  above  cited,  in  the  absence  of 
any  such  statute,  the  general  practice  of  the  American  courts  on  this  point  is 
in  accordance  with  the  doctrine  of  the  principal  case.  The  rule  in  the  courts 
of  king's  bench  and  common  pleas  was  different:  Johnson  ▼  Fartoellt  7 
OreenL  370. 

Date  or  Wkit,  Pbdca  Facie  Eyidbnce. — Where  the  issuance  of  the  writ 
is  r^arded  aa  the  commencement  of  the  action,  its  date  will  be  deemed 
prima  facie  evidence  of  the  time  of  its  issuance:  Day  v.  Lamb,  7  Vt.  426; 
Johnson  v.  Farwell,  7  GreenL  370;  Lyle  v.  Bradlford,  7  T.  R  Mon.  Ill; 
Gardner  v.  WMer,  17  Pick.  407;  Bunker  v.  SJied,  8  Met.  160;  Federhen  v. 
Smith,  3  AUen,  119. 

Chai?ceby  Suit,  when  Pbndinq  as  to  Strangbbs. — ^The  rule  in  chan- 
cery under  the  ancient  practice  was  that  a  suit  was  deemed  commenced  as 
between  the  parties  and  their  privies  from  the  time  of  the  issuance  of  the 
subpena  and  its  service,  or  a  bona  fide  attempt  to  serve  it:  Ilayden  v. 
BuekUn,  9  Paige,  612;  Fitch  v.  Smith,  10  Id.  9;  Webb  v.  PeU,  I  Id.  564; 
Weed  V.  Smuit,  3  Sand.  Ch.  273;  but  the  suit  was  not  deemed  pending  so  as 
to  constitute  notice  to  strangers  until  the  subpena  was  actually  served: 
Murray  v.  Ballon,  1  Johns.  676;  Hayden  v.  Buchlin,  9  Paige,  512;  Miller  v. 
Kershaw,  1  Bailey  Eq.  479;  Lyie  v.  Bra<ifard,  7  T.  B.  Mon.  Ill;  Dunn  v. 
Oames,  1  McLean,  321. 

Ibreoularity  in  Issuing  Execution. — ^That  only  the  defendant  in  execu- 
tion can  take  advantage  of  an  irregularity  committed  in  issuing  it  before  or 
after  the  time  prescribed  by  statute,  when  an  execution  may  properly  issue; 
see  Pierce  v.  Alsop,  3  Barb.  Ch.  190;  Bacon  v.  Cropsey,  7  K  Y.  199,  approv- 
ing the  principal  case;  and  as  to  the  power  of  a  court  to  correct  mere  formal 
in^gularitieB  in  the  date  of  an  execution,  etc.,  see  Park  v.  Church,  6  How* 
Fir.  383,  S.  C*  1  Code  Kep.  N.  S.  49,  citing  the  principal  case. 


Jaoebon  v.  Loomis. 

[4  GowBir^ies.] 

IimovKifBHTa. — ^The  value  of  permanent  improvements  made  by  an  oooa- 
pant  under  a  bona  fide  purchase  may  be  allowed  in  an  action  for  mesne 
profits;  to  the  extent  o£  the  rents  and  profits  due  to  plaintiff. 

Tbebpass  for  mesne  profits.  The  plaintiff  proved  his  recov- 
eiy  of  the  premises  in  ejectment,  under  which  he  was  put  in 
possession,  and  their  annual  value  since  the  date  of  the  demise. 
The  defendant  then  offered  evidence  to  prove  that  he  entered 
into  possession  as  a  bona  fide  purchaser  for  a  valuable  consider- 
ation from  one  Wells,  the  reputed  owner,  who  had  long  been 
in  possession;  that  he,  the  defendant,  continued  in  peaceable 
and  undisturbed  possession  until  February  2,  1818,  when  the 
plaintiff's  lessor  brought  ejectment,  claiming  bj  virtue  of  a  sale 
under  a  mortgage  from  Wells  prior  to  the  defendant's  purchase; 
that  he,  the  defendant,  resisted  the  claim  until  a  final  decision 
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agaiust  him  by  the  coart  of  errors;  that  from  Febmaiy  2,  1818, 
to  the  date  of  the  decision ,  he  had  made  valuable  and  lasting 
improvements,  by  digging  and  gathering  stones  from  the  aoii, 
and  building  stone  walls  or  fences  around  the  premises,  etc., 
which  improvements  exceeded  the  value  of  the  annual  income 
from  February  2,  1818,  until  possession  was  delivered.  The 
judge  who  presided  refused  to  admit  this  evidence,  either  to  de- 
feat a  recovery  by  the  plaintiff,  or  in  mitigation  of  damages. 
Verdict  for  the  plaintiff  for  two  hundred  and  eighty-seven  dol* 
lars  damages.  Motion  for  a  new  trial,  based  on  exceptions  to 
the  opinion  of  the  court. 

J.  L,  Wendell^  for  the  motion,  cited  Murray  v.  Ooyuvemeur^ 
2  Johns.  Cas.  441  [1  Am.  Dec.  177 1;  Moore  v.  Cable,!  iohsiH. 
Ch,  887. 

B,  Weston,  contra. 

By  Court,  Savage,  0.  J.  Though  I  find  no  cases  in  point 
upon  the  question  presented,  either  in  England  or  this  state, 
there  are  several  which  bear  upon  it.  In  the  case  of  Van  Aleix 
V.  Rogers,  1  Johns.  Cas.  281  [1  Am.  Dec.  113],  the  defendant 
held  the  premises  under  a  contract  with  the  devisor  of  the 
plaintiff.  la  an  action  formesne  profits,  the  defendant  offered  to 
prove  that  by  permission  of  the  original  owner  he  built  a  house, 
barn,  and  store  then  occupied  by  the  plaintiff.  The  court  say 
the  improvements  were  made  antecedent  to  the  plaintiff's  title; 
if  the  defendant  is  entitled  to  compensation  he  must  seek  it 
from  the  personal  representatives  of  the  devisor;  not  from  the 
plaintiff.  They  do  not  say  what  they  would  have  held  if  the 
original  owner  had  brought  the  suit.  In  Murray  v.  Gouvemewr^ 
2  Johns.  Cas.  441,  442,  in  error  [1  Am.  Dec.  177 J,  Kent,  J.,  who 
gave  the  opinion  of  the  court,  says:  '*  As  to  the  sum  expended 
for  repairs,  it  may  be  left  for  liquidation  in  an  action  for  the 
mesne  profits,  if  the  respondents  should  think  proper  to  sue 
for  the  rents  and  profits.  The  action  for  mesne  profits  is  a  lib- 
eral and  equitable  one,  and  will  allow  of  every  kind  of  equitable 
defense."  In  Moore  v.  Cable,  1  Johns.  Gh.  887,  388,  the  ques- 
tion was  whether  a  mortgagee  in  possession  was  entitled  to  his 
improvements  against  the  mortgagor,  applying  to  redeem.  The 
Chancellor  decided  he  was  not,  but  that  the  mortgagee  should 
not  be  holden  to  allow  for  rents  and  profits,  which  had  exclo* 
sively  arisen  from  his  own  expenditures  in  improvements;  and 
that  he  should  be  allowed  for  necessary  repairs  though  not  for 
clearing  land. 
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There  is  certainly  no  reason,  in  general,  why  the  owner  of 
land  should  be  compelled  to  pay  for  improvements  which  he 
neither  directed  nor  desired,  as  a  condition  on  which  he  is  to 
gain  possession  of  his  property.  But  when  an  occupant  has 
taken  possession  under  a  bona  fide  purchase  and  made  perma- 
nent improvements,  it  is  very  hard  for  him  to  lose  both  land 
and  improvements.  If  the  plaintiff  is  not  content  with  acquiring 
possession  of  his  property  in  an  improved  condition,  after  he 
has  neglected  to  assert  his  title  for  a  number  of  years,  it  is  cer- 
tainly equitahle  that  the  defendant  should  be  allowed  the  value 
of  his  improvements,  made  in  good  faith,  to  the  extent  of  the 
rents  and  profits  claimed.  This  view  of  the  subject  is  fully 
supported  by  Green  v.  Diddle,  8  Wheat.  81, 82,  and  the  authori- 
ties there  cited,  especially  Coulter^s  Case,  5  Co.  80.  Most 
<!learly  the  defendant  should  not  be  compelled  to  pay  an  en- 
hanced rent  in  consequence  of  his  own  improvements.  The 
defendant  is  entitled  to  a  new  trial. 

New  trial  granted. 

CoacFZNSAnoN  for  Imfbovsmekts  in  Ejectment. — ^At  ooinmon  law  the 
owner  of  hmd  on  recovering  it  in  ejectment  was  not  bonncl  to  make  compen- 
sation to  the  defendant  for  improvements  made  on  the  premises,  since  the  lat- 
ter was  presumed  to  have  made  them  at  his  own  risk:  2  Kent  Comm.  334; 
Parsons  v.  Moses,  16  Iowa»  444;  Lunquest  v.  Ten  Eyck,  40  Id.  213.  The  rule 
of  the  civil  law  was  more  liberal  and  allowed  one  who  had  made  improvements 
on  land  in  his  possession,  under  the  bona  fide  belief  that  he  was  the  owner  of 
tt^  to  exact  full  compensation  for  the  value  of  such  improvements,  less  the  value 
of  the  use  of  the  land,  before  he  could  be  compelled  to  surrender  it:  BrUjlttY, 
Boyd,  1  Story,  478;  Putnam  v.  Ritchie^  6  Paige,  404.  Courts  of  equity  first 
borrowed  this  rule  of  the  civil  law  and  applied  ijb  in  all  cases  where  the  owner 
of  land  was  compelled  to  resort  to  chancery  to  obtain  relief,  and  insisted 
upon  his  doing  equity,  by  paying  for  the  bona  fide  possessor's  ameliorations, 
hefore  permitting  him  to  call  upon  the  latter  for  an  account  of  the  rents  and 
prouts:  Jirvjht  v.  Boyd,  1  Story,  478;  Putnam  v.  RitcJde,  6  Paige,  404.  Com- 
ing thus,  by  the  way  of  the  equity  courts,  tliis  civil  law  doctrine  was  im- 
ported into  the  common  law  courts  and  was  applied  to  the  equitable  action 
of  trespass  on  the  case  for  mesne  profits,  in  which  action,  when  brought  by 
the  successful  plaintiiT  in  ejectment,  he  was  allowed  to  recover  only  the  excess 
of  the  rents,  profits  and  damages,  after  deducting  the  value  of  the  permanent 
md  beneficial  improvements  made  by  the  defendant  in  good  faith  and  in  the 
honest  belief  that  the  land  was  his  own:  Tyler  on  Ejectment,  849. 

Thisisin  accordance  with  the  history  of  the  doctrineas  given  by  Judge  Dillon, 
in  delivering  the  opinion  of  the  court  in  Parsons  v.  Moses,  16  Iowa,  444:  "By 
the  English  and  American  common  law  the  true  owner  recovers  his  land 
in  ejectment  without  liability  to  pay  for  improvements  which  may  have  been 
made  upon  it  by  an  occupant  without  title.  Improvements  annexed  to  the 
freehold  the  law  deems  part  of  it,  and  they  pass  with  the  recovery.  Every 
occupant  makes  improvements  at  his  peril  even  if  he  acts  under  a  &a7ia^c2s 
tielief  of  ownership :  2  Kent  Comm.  334.     Such  is  the  rigid  rule  of  the  common 
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law.  It  ia  founded  upon  the  idea  that  the  owner  should  not  pay  an  intnider 
or  dineiaor,  or  occupant,  for  improvements  which  he  never  anthorized.  It  ia 
supposed  to  be  founded  in  good  x>olicy,  inasmuch  as  it  induces  diligence  in  the 
examination  of  titles,  and  prevents  intrusions  upon,  and  appropriations  o( 
the  property  of  others. 

"  Chancery,  borrowing  from  the  civil  law,  made  the  first  innovation  upon  tiie 
common  law  doctrine.     And  it  came  at  length  to  be  held  in  equity  that  when 
a  bona  fide  possessor  of  property  (for  equity,  no  more  than  law,  would  aid  a 
mala  fide  possessor),  made  meliorations  and  improvements  upon  it  in  good 
faith,  and  under  an  honest  belief  of  ownenhip,  and  the  real  owner  was,  for 
any  reason,  compelled  to  come  into  a  court  of  equity,  that  court,  applying 
the  familiar  maxim,  that  he  who  seeks  equity  must  do  equity,  and  adopting 
the  civil  law  rule  of  natural  equity  would  compel  him  to  pay  for  those  im- 
provements or  industrial  accessions,  not  the  cost  indeed,  but  so  far  as  they 
were  permanently  beneficial  to  the  eetate  and  enhanced  its  value:  Stony  Eq. 
Jur.  779a.,  779b;  Putnam  v.  RUchie^  6  Paige,  390;  BriglUr.Boyd,  I  Stony, 
478,  enriched  by  the  learning  and  research  of  that  dirttnguished  jurist;  8.  CL, 
2  Id.  605;    Orten  v.  Biddle,  8  Wheat.  77;    Willaid's  Eq.  312;   Sogd.  on 
Vend.  Q.  SS2,  sees.  54,  65,  57. 

"  This  was  the  extent  of  relief  to  bona  fide  possessors.  'I  have  not^'  says 
Chancellor  Walworth,  in  Putnam  v.  RUehie^  6Paige,390,  '  been  able  to  find 
any  case,  either  in  this  country  or  in  England,  wherein  the  court  of  chan- 
cery has  assumed  to  give  relief  to  a  complainant  who  has  made  imptoveoMnts 
upon  land,  the  legal  title  to  which  was  in  the  defendant,  where  there  has 
been  neither  fraud  nor  acquiescence  on  the  part  of  the  latter  after  he  had 
knowledge  of  his  legal  rights.'  Courts  of  law  next  modified  the  strict  rale 
of  the  common  law  (which  makes  the  occupant  of  land  which  ia  owned  by 
another,  no  matter  how  good  the  faith  of  the  occupant  may  be,  liable  for  the 
rents  and  profits),  to  this  extent,  viz.,  that  where  such  owner  brought  his 
action  for  mesne  profits,  which  courts  of  law  treated  as  an  equitable  actaon, 
the  bona  fide  occupant  might  set  off  or  recoup  the  value  of  his  permanent 
improvements  to  the  extent  of  the  rents  and  profits  demanded,  but  no  fur- 
ther: Jackson  v.  Loomie,  4  Cow.  168;  Murray  v.  Oouvemeur^  2  Johns.  Cs& 
438  [1  Am.  Dec  177];  Orem  v.  BiddU,  8  Wheat  1,  75,  76;  2  Kent^  335,  and 
cases'in  note;  Putnam  v.  BUchie,  6  Paige,  404;  HiUon  v.  Brfium^  2  WasiL 
C.  C.  166;  DaviaY.  SmUh,  5  Ga.  274.  The  equity  of  the  bonafide  possessor 
who  had  made  lasting  and  permanent  improvements  upon  lands  which  turned 
out  to  be  another's,  was  so  strong  and  persuasive  as  to  force  its  recognitiiQO 
to  this  partial  extent  by  courts  of  law,  without  the  aid  of  statute." 

It  ia  settled,  in  accordance  with  what  is  here  laid  down,  that  to  the  ex* 
tent  of  the  rents  and  profits,  one  who  while  in  possession  of  land  in  good 
faith,  believing  it  to  be  his  own,  has  made  permanent  improvements  thereon, 
may  set  off  the  value  of  such  improvements  against  the  true  owner,  upon  his 
recovering  possession  of  the  premises:  Tyler  on  Ejectment,  849;  Stark  v. 
Starr,  1  Sawyer,  15.  It  is  so  provided  now  by  express  statute  in  moat  of  the 
states. 

Bona  Fidss  Kbosssabt. — Says  Dwight,  Commissioner,  in  WoodknU  v. 
Boeenthal,  61 N.  Y.  396:  '*It  is  only  a  bonafide  occupant  of  land  who  ia 
allowed  to  mitigate  the  damages,  by  offsetting  the  value  of  his  improvements 
to  the  extent  of  the  rents  and  profits  claimed.  This  was  the  rule  of  the  civil 
law  which  has  gone  farthest  in  allowing  this  class  of  defenses.  The  mitiga- 
tion of  damages  in  this  manner  is  made  on  equitable  grounds,  and  it  would 
be  plainly  inequitable  to  allow  them  to  one  who  acted  with  knowledge  of  the 
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plaintifTs  rights:  Orem  v.  Biddle,  8  Wheat.  1;  Dolhage  ▼.  Stuart,  35  Mow 
251;  Whiie  v,  Moses,  21  Cal  34;  Sedg.  on  Dam.  126,  127;  JaeJtaon  ▼.  Loomis„ 
4  Cow.  168;  2  Kent  Com.  (12  edL)  334-338,  and  cases  cited.  As  the  defend- 
wits  had  full  means  of  knowledge  of  the  pUunti£rs  claim,  they  oan  not  bring 
themselTes  within  this  role."  See,  also,  Bartow  y.  Belt,  1  A.  K.  MarsK  246^ 
HavtiM  ▼.  King,  1  T.  B.  Mon.  161;  Harrison  y.  Fleming,  7  Id.  537. 

By  posBeesion  in  good  faith  is  meant  the  possession  of  one  who  belioYes  he 
hss  good  title,  and  has  no  notice  of  the  advene  claim:  Sedg.  on  Dam.  126; 
Hoiuton  Y.  Sneed,  15  Tex.  307;  Sartain  y.  HanUlUm,  12  Id.  219.  Bat  improYe- 
ments  made  by  an  oocnpant  on  land  aoqaired  mata  fdt,  or  with  notice  of  aa 
adYerse  title,  will  not  be  respected:  Patrick  y.  Marshall,  2  Bibb,  40;  MeKim 
Y.  Moody,  1  Rand.  58.  So  one  purchasing  pending  litigation  concerning  the 
Isnd,  and  with  notice  of  it,  is  not  entitled  to  compensation  for  improYementa 
made  by  him:  Henderson  y.  PidseU,  4  T.  B.  Mon.  54.  So,  improYement* 
made  after  the  commencement  of  the  action  are  not»  in  legal  contemplation, 
bona  fide:  Taylor  y.  Whiting,  9  Dana,  399.  Much  less  those  made  after  a  de*' 
cision  against  the  title  nnder  which  the  oocnpant  claims:  BeU  y.  Bamet,  2: 
J.  J.  Marsh.  516.  So,  where  the  title  nnder  which  the  defendant  claims  ia 
acquired  after  the  action  is  oommenoed:  Townsend  y.  Shipp,  Cooke  (Tenn.), 
293w  And  where  the  title  of  the  defendant  is  frandnlent  and  void,  and  he  i» 
a  party  to  the  frand,  he  is  held  not  to  be  entitled  to  compensation  for  better* 
msnts  under  the  Vermont  statute:  Thompson  y.  OHman,  17  Vt.  109.  Other- 
wise, if  he  holds  bona  fide  under  an  apparent  title  which  he  belicYes  to  be 
good:  Strong  y.  Hunt,  20  Vt  614;  Whitney  y.  Richardson,  31  Id.  300.  So, 
under  the  California  statute,  the  defendant  oan  set  off  the  Yalue  of  his  im- 
proYements  against  the  damages  in  ejectment  only  where  he  claims  in  good 
faith  nnder  color  of  title:  Welch  y  StdUoan,  8  CaL  511;  Love  y.  Shartzer,  31 
Id.  487;  Carpenterv.  Small,  35 Id.  346;  Carpentierr.  MiteheU,  29  Id.  830. 

The  right  to  set  off  impzoYements  depends  upon  the  good  faith  of  the  ooou* 
pant  and  not  upon  any  lack  of  diHgenoe  in  the  owner  in  claiming  his  rights;, 
henoe,  the  fact  that  while  the  impro Yements  were  in  progress,  the  owner  waa 
not  in  a  condition  to  assert  his  title,  will  not  affect  the  defendant's  right  of 
aet^:  WhUney  y.  Biehardson,  31  Vt.  300.  The  presumption  is  that  improYe* 
ments  made  by  one  in  possession  nnder  color  of  title  were  made  bona  fide: 
Stark  Y.  Starr,  1  Sawyer,  16. 

Thb  Tttlb  uvpsb  which  iMFROTxmirro  arb  kadb  may  be  wholly  nuE 
without  affeeting  the  right  of  set-ofi^  if  the  requisite  bona  fides  exists.  Thus 
it  has  been  held  that  a  bona  fide  occupant  under  a  Yoid  deed  may  set  off  the 
value  of  his  improYements  to  the  extent  of  the  rents  and  profits :  Jones  y.  Perry,. 
10  Teig.  59.  So  under  the  Kansas  "occupying  claimant"  act:  Krause  y. 
Means,  12  Kan.  335.  Kor  need  it  be  an  absolute  fee,  simple  title,  nor  on* 
adrerae  to  that  of  the  true  owner,  proYided  only  it  is  such  in  appearance  and 
duration  as  to  justify  the  defendant  as  a  prudent  man  in  making  the  improYe- 
ments. Thus  it  was  decided  in  Withers  y.  Teadon,  1  Bich.  Eq.  (S.  C.)  324, 
that  one  holding  under  a  long  lease,  which  he  in  good  faith  beUcYed  to  be 
binding,  was  entitled  to  compensation  for  his  improvements.  So  in  Bedell  y. 
Shaw,  59  N.  T.  46,  it  was  held  on  the  authority  of  the  principal  case,  that 
improvements  made  by  an  occupant  bonafide^  under  a  leaae  for  one  thousand 
five  huidred  years,  made  by  the  authorities  of  a  dty  corporation,  for  the  col- 
lection of  a  street  assessment,  might  be  set  off  on  a  recovery  by  the  true  owner, 
on  the  ground  of  the  invalidity  of  the  proceedings,  although  the  possession 
was  not  adverse,  so  as  to  mature  into  a  title  under  the  atatute  of  limitations; 
bat  a  mere  tenant  at  will  is,  of  course,  not  entitled  to  oompenaation  for  im« 
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proTements:  Pomtroy  ▼.  LambdK,  1  Ired.  Eq.  65.  Bnt  it  seems  that  there 
mnst  be  some  claim  of  title  to  the  identical  land  npon  which  the  improvements 
irere  pat:  Sherrod  v.  Ciaeo,  4  Sandf.  480L  Under  the  ''occupying claimant" 
«ctB  of  several  of  the  states,  it  has  been  held  that  one  who  thioagh  mistskfl^ 
as  to  the  location  of  the  boundaries  of  land  claimed  by  him,  has  placed  im- 
provements on  land  outside  those  boundaries  owned  by  another,  is  not  en- 
titled to  compensation  therefore,  unless  the  true  owner  has  been  guilty  of 
fraud  or  laches  in  not  notifying  bim  to  desist:  Scroggt  v.  Taylor,  1  A.  K. 
Marsh.  247;  Waldron  v.  Woodcock,  15  Ohio,  13;  King  ▼.  PoUer,  18  MicL  134. 
But  see  Union  Hall  Asaociation  v.  Morriaon,  39  Md.  281,  and  McKtknayY, 
Armour,  ION.  J.  Eq.  (2 Stock.)  115. 

IMPE0VEMEKT3  MUST  BE  PERMANENT  AND  Beketigial. — Inasmuch  ss  the 
right  to  compensation  for  improvements,  whether  in  courts  of  law  or  chan- 
cery, and  whether  with  or  without  the  aid  of  a  statute,  is  founded  upon  the 
equitable  principle  that  one  man  shall  not  appropriate  a  benefit  derived  from 
another's  labor  or  expenditure  without  paying  him  for  it,  the  measure  of 
compensation  is  the  benefit  to  the  owner  of  the  land.  However  great  may 
have  been  the  expenditures  of  the  occupant,  if  they  have  not  made  the  prem- 
ises more  valuable  to  the  owner,  the  latter  is  under  no  just  or  equitable 
obligation  to  make  compensation.  The  improvements  therefore  must  be  both 
permanent  and  beneficial  to  the  owner:  Deady,  J.,  in  Stark  v.  Starr,  1  Sawyer, 
15;  am  V.  PaUen,  1  Cr.  C.  C.  465;  WoodJiuU  v.  Boaenlfial,  61  N.  Y.  397; 
WhUUdge  v.  WaU,  Sneed  (Ky.)  397;  BeU  v.  Bamet,  2  J.  J.  Marsh.  516;  & 
C,  7  Id.  379. 

Allowed  at  Law  Only  as  Set-off. — Except  where  it  is  otherwise  pro- 
vided by  statute,  the  value  of  improvements  can  be  allowed  in  courts  of 
law  only  as  a  set-off  against  the  claim  of  the  owner  for  damages  and  rents 
and  profits,  and  only  to  the  extent  of  such  damages,  rents  and  profits.  Says 
Walworth,  Chancellor,  in  Putnam  v.  ]iitchie,G  Paige,  390:  "  This  principle 
of  natural  equity  has  been  adopted  by  the  law  of  England  and  of  this  stats 
to  a  limited  extent,  in  the  action  for  mesne  profits;  where  the  bona  fide  pos- 
sessor is  permitted  to  ofiset  or  recoup  in  damages  the  improvements  he  has 
made  upon  the  land,  to  the  extent  of  the  value  of  the  rents  and  profits  dur- 
ing his  occupancy.**  That  this  is  the  extent  to  which  the  claim  for  com- 
pensation will  be  allowed  at  law,  see,  also,  the  opinion  of  Washington,  J.,  in 
Green  v.  Diddle,  8  Wheat.  1;  see,  also,  Wtmke  v.  llazen^  32  Ind.  431; 
Yount  V.  Howell,  14  CaL  465.  The  rents  and  profits  are  the  natural  and  ap- 
propriate fund  to  pay  for  ameliorations  of  land.  Says  Lord  Karnes,  in  his 
Principles  of  Equity,  book  3,  c  1,  p.  276:  "It  is  a  maxim  suggested  by 
nature  that  reparations  and  meliorations,  bestowed  upon  a  house  or  upon 
land,  ought  to  be  defrayed  out  of  the  rents." 

Since  the  allowance  for  improvements,  in  such  cases,  is  in  the  nature  of  a 
set-ofT,  and  depends  upon  equitable  principles,  no  claim  can  be  made  for  im- 
provements put  upon  the  land  before  the  plaintiff's  title  accrued:  BayY, 
Poite,  18  Cal  C94.  And,  further,  it  is  held,  under  the  California  statute, 
that  the  value  of  improvements  can  not  be  set  off,  unless  the  defendant  asks 
it  in  his  answer:  Mors  v.  Shear,  25  Cal.  38;  Caiyentier  v.  Gardiner,  29  Id. 
IGO.  And  under  the  Mississippi  statute,  unless  mesne  profits  are  claimed, 
the  value  of  improvements  can  not  be  set  off:  Learned  v.  Corley,  43  Misa 
^87.  And  the  rule  is  the  same  independently  of  the  statute,  as  is  abundantly 
shown  by  the  cases  already  cited. 

Rule  rx  Equity. — While  it  is  well  settled,  as  already  stated,  that  one 
who,  while  in  possession  of  land,  believing  it  to  be  his  own,  makes  permanent 
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improTementB  thereon,  bonafide^  is  entitled  to  oompenaation  as  against  the 
real  owner,  where  the  latter  comes  into  eqnity  to  assert  his  title  and  to 
obtain  possession,  or  where  there  is  soy  fraud:  Story  £q.  Jar.,  sec.  1238; 
ffeUl  ▼.  Brummal,  7  Bosh,  43;  there  is  a  conflict  of  authority  upon  the 
point  as  to  whether  a  defendant  in  ejectment,  after  being  evicted  at  law,  can 
file  his  bill  in  equity  for  compensation  for  his  improvements.    Chancellor 
Walworth  maintained,  in  Putnam  v.  RUehie^  6  Paige,  404,  that  the  relief 
could  be  had  only  in  those  cases  where  the  real  owner  was  compelled  to  come 
into  equity  to  establish  his  title,  or  where  there  was  fraud,  and  that  no  bill 
for  compensation  for  improvements  would  lie  where  the  owner  could  recover 
possession  at  law.     He  says:  "  I  have  not,  however,  been  able  to  find  any 
case,  either  in  this  country  or  in  England,  wherein  the  court  of  chancery  has 
assumed  jurisdiction  to  give  relief  to  a  complainant  who  has  made  improve- 
ments upon  land,  the  legal  title  to  which  was  in  the  defendant,  where  there 
has  been  neither  fraud  nor  acquiescence  on  the  part  of  the  latter,  after  he 
had  knowledge  of  his  legal  rights.     I  do  not,  therefore,  feel  myself  author- 
ized to  introduce  a  new  principle  into  the  law  of  this  court  without  the 
sanction  of  the  legislature,  which  principle,  in  its  application  to  future  cases, 
might  be  productive  of  more  injury  than  benefit.  **    This  decision  is  approved 
in  the  learned  opinion  of  Moncure,  P.  J.,  in  Graeme  v.  Ctdlen,  23  Grat  266. 
8o  it  was  held  in  Winihrop  v.  Huniington^  3  Ohio,  327,  that  one  who  entered 
under  color  of  title,  paid  taxes  and  made  improvements  as  owner,  could  not, 
on  being  ejected  in  an  action  at  law,  come  into  equity  for  compensation  for 
liis  improvements,  but  would  be  regarded  as  a  mere  volunteer:  See,  also, 
Morris  v.  TerrtU,  2  Rand.  6;  and  Moody  v.  Harper,  38  Miss.  599. 

On  the  other  hand  it  was  held  by  Judge  Story,  after  mature  deliberation, 
in  Bright  v.  Boyd,  1  Story,  478,  S.  C.  2  Id.  605,  that  one  who  purchased  at 
an  administrator's  sale  and  believing  himself  to  be  the  owner  of  the  land, 
went  on  in  good  faith,  and  made  valuable  and  lasting  improvements,  and 
was  afterwards  evicted  on  the  ground  that  the  sale  was  void,  could  maintain 
a  bill  in  equity  for  compensation  for  his  improvements.  At  the  final  hearing 
in  2  Story,  605,  he  thus  emphatically  laid  down  the  law:  "  I  wish  in  coming 
to  this  conclusion,  to  be  distinctly  understood  as  affirming  and  maintaining  the 
broad  doctrine,  as  a  doctrine  of  equity,  that  so  far  as  an  innocent  pur- 
chaser for  a  valuable  consideration,  without  notice  of  any  infirmity  in  his 
title,  has,  by  his  improvements  and  meliorations,  added  to  the  permanent 
value  of  the  estate,  he  is  entitied  to  a  full  remuneration,  and  that  such  in- 
crease of  vjdue  is  a  lien  and  charge  on  the  estate,  which  the  absolute  owner 
is  bound  to  discharge,  before  he  is  to  be  restored  to  his  original  rights  in  the 
land.  This  is  the  clear  result  of  the  Roman  law;  and  it  has  the  most  per- 
suasive equity,  and  I  may  add,  common  sense  and  common  justice,  for  its 
foundation.  The  betterment  acts  (as  they  are  commonly  called)  of  the  States 
of  Massachusetts  and  Maine,  are  founded  upon  the  like  equity,  and  were 
manifestly  intended  to  support  it»  even  in  suits  at  law  for  the  recovery  of 
the  estate." 

This  decision  was  fully  approved  in  Union  Hall  Association  v.  Morrison^ 
39  Md.  281,  where  a  purchaser,  in  good  faith,  who  had  made  valuable  and 
permanent  inprovements,  on  being  evicted  by  a  paramount  title,  was 
allowed  to  recover  compensation  for  his  improvements  in  equity,  but  as  the 
defendant  had  boen  guilty  of  no  fraud,  he  was  given  the  option  either  to  pay 
the  value  of  the  improvements  or  to  accept  from  the  complainant  the  value 
of  the  land,  exclusive  of  improvements,  and  to  make  him  a  conveyance.  So 
hi  Hatcher  v.  Brigge,  6  Or.  31;  a  defendant  in  ejectment  filed  a  cross-bill  in 
Ax.  Dxo.  You  xy~23 
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equity  setting  up  the  fact  that  he  had  purchased  the  premises  in  good  faith 
at  a  partition  sale,  which  he  erroneously  believed  that  the  court  had  a  li^t 
to  order,  and  that  he  had  made  permanent  and  valuable  improvementa,  and 
it  was  held  on  the  authority  of  Bright  v.  Boyd^  that  he  was  entitled  to  com- 
pensation  therefor  after  deducting  the  rents  and  profits,  and  that  the  plaint- 
iff shoidd  not  be  allowed  to  recover  possession  except  upon  payment  of  soch 
compensation.  Similar  relief  was  granted  in  McKelway  v.  Amumr,  10  N. 
J.  £q.  (2  Stock)  115.  To  the  same  effect  substantially,  are  BeU  v.  Bartut, 
2  J.  J.  Marsh.  516,  and  Thontaa  v.  Thomas^  16  R  Mon.  420.  The  doctrine 
of  Brigld  v.  Boyd  is  approved,  also  in  VaUU  v.  Fleming,  29  Ma  152;  and  in 
Kanawha  Coal  Co,  v.  Kajiawha  and  Ohio  Coal  Co,  7  Blatch.  391;  but  is  ques- 
tioned apparently  in  Oraeme  v.  CuUen,  23  Grat.  266.  The  principle  opoo 
which  King  v.  TJtompion,  9  Pet  204,  was  decided,  is  in  accord  with  Brif^  v. 
Bf^  and  is  followed  in  QibeH  v.  Petder,  38  Barb.  488,  where  PMmmi  ▼• 
BUchie,  6  Paige,  404»  seems  to  be  doubted. 


Jackson  ex  dem.  Gadwell  v.  Ejng. 

[4OowBl,907.] 

VoLtmTABT  Dexd  IS  good  between  the  parties  sod  against  the  hein  of  tbt 
grantor. 

(hrus  OF  P&ooF  OF  Ikbakitt  is  upon  him  who  alleges  it^  or  seeks  to  svoid  aa 
act  on  account  of  it;  but  if  general  derangement  be  onoe  shown,  the  bur- 
den of  proof  is  shifted  to  him  who  asserts  that  the  act  was  dome  in  a 
lucid  interval. 

▲n  Insamb  Pxbsoii  is  one  who  having  onoe  had  underrtaadii^  has  wholly 
lost  it. 

Ikbsoiiitt  OB  WsAKHxas  OF  Uin>XB8TANDiHO,  not  amounting  to  idiooy  nor 
lunacy,  is  not  sufficient  to  avoid  a  deed  at  law,  though  the  grantor 
may  have  been  a  fit  subject  for  a  commission  in  the  nature  of  a  writ  ilt 
UmaUeo  inquirendo, 

Thb  Valibtit  of  a  Dbbd  is  not  affected  by  a  oommission  subseqoently  ad- 
judging the  grantor  to  be  an  imbecile. 

WsAXNXSS  OF  Undebstanbino,  even  when  not  sufficient  to  avoid  a  deed  ak 
law,  may  furnish  strong  ground  to  suspect  fraud  and  impoaitiim. 

Fbaud  in  procuring  a  conveyance  from  a  person  of  weak  nnderstandiQg  ia 
a  good  ground  for  relief  in  equity.  Relief  may,  in  some  oases,  be  ob- 
tained at  law,  where  the  fraud  is  clearly  established. 

Fbaud— Law  aud  EgxTrrr. — ^The  distinction  between  legal  and  equitaUa 
jurisdiction  upon  fraud  is  this:  that  at  law  it  must  be  proved,  not  pre- 
sumed, while  in  equity  it  may  be  presumed  from  the  nature  of  the  trans- 
action, the  situation  of  the  parties,  and  other  circumstances. 

Ejsotxent.  The  lessors  of  the  plaintiff  claimed  the  pxemises 
as  children  and  heirs  of  Moses  Cadwell,  deceased,  the  former 
owner.  The  defendants,  who  were  in  possession  when  the  action 
was  commenced,  claimed  title  through  a  deed  of  bargain  and 
sale  from  Gadwell  to  one  J.  W.  Smith,  who  was  intermarried 
with  the  daughter  of  a  woman  with  whom  Cadwell  lived  in 
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adultery  for  some  years  before  his  death,  the  said  Smith  having 
sabsequently  conveyed  the  premises  to  the  defendants.  The 
yalidity  of  Cad  well's  deed  to  Smith  was  disputed  on  the  ground 
that  he  was  non  compos  mentis.  It  was  executed  July  1, 1816, 
when  Cadwell  was  about  fifty  years  of  age.  The  consideration 
expressed  was  two  thousand  five  hundred  dollars,  only  a  small 
part  of  which  was  actuaUy  paid.  The  substance. of  the  evi- 
dence on  the  question  of  competency  is  sufficiently  stated  in 
the  opinion.  The  judge  charged  the  jury  that  to  reader  the 
deed  invalid,  it  must  appear  that  Cadwell  was  not  in  a  condi- 
tion to  transact  that  particular  business  rationally;  not  on  the 
one  hand  that  he  should  be  capable  of  doing  all  kinds  of  busi- 
ness with  judgment  and  discretion,  nor  on  the  other  that  he 
should  be  wholly  deprived  of  reason  so  as  to  be  incapable  of 
doing  the  most  familiar  and  trifling  work,  and  that  if  they  were 
satisfied  that  his  mind  and  memory  were  in  such  a  situation  at 
the  time  of  executing  the  deed  as  to  render  him  wholly  incom- 
petent to  judge  of  his  rights  and  interests  in  relation  to  that 
transaction,  the  deed  was  void,  and  they  should  find  for  the 
plaintiff;  otherwise  for  the  defendant.  Yerdict  for  the  plaint- 
iff, and  motion  for  a  new  trial. 

c/L  L.  Wendell  and  A,  Spencer^  for  the  motion,  contended:  1. 
That  the  charge  was  wrong,  for  the  judge  should  have  told  the 
jury  that  Cadwell  was  of  capacity  to  convey  unless  he  was 
wholly  deprived  of  reason — an  idiot  or  a  lunatic;  and  that  no 
degree  of  mental  incapacity  short  of  this  would  constitute  legal 
incompetency,  citing  2  ICad.  Oh.  (Am.  ed.  1817)  568,  572;  Jftl^ 
ier  of  Barker,  2  Johns.  Ch.  232;  1  Harr.  Ch.  788;  Van  Alsi  v. 
Hunter,  5  Johns.  Oh.  158;  Ex  parte  Holyland,  11  Yes.  11;  Hathom 
▼.  King,  8  Mass.  872  [5  Am.  Deo.  106];  JBx  parte  Cranmer,  12 
Yes.  445^  2.  That  the  verdict  was  against  the  weight  of  evi- 
dence; 8.  That  the  question  of  granting  a  new  trial  must  be 
determined  on  a  view  of  the  whole  case  including  both  the  law 
and  the  facts,  citing  Brighi  v.  Eynon,  1  Burr.  390;  Halsey  v.  YFo^ 
son,  1  Cai.  24;  Jackson  v.  Stembergh,  Id.  162;  Jackson  v.  Laird, 
8  Johns.  489;  MsConnely.  Hampton,  12  Id.  384;  WOkie  v.  Boose- 
veU,  8  Johns.  Cas.  206  [2  Am.  Dec.  146]. 

2>.  BussellandA.  Van  Vechien,conira,  insisted:  1.  That  technical 
idiocy  or  lunacy  was  not  required  to  constitute  legal  incompe- 
tency, but  that  it  was  enough  if  the  party  was  in  such  a  state  of 
imbecility  as  not  to  be  capable  of  acting  under  a  proper  appre- 
hension of  his  rights  and  duties,  and  that  he  might  show  his 
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own  incompeienoj  to  avoid  bis  deed,  citing  Matter  of  Barker,  2 
Johns.  Ch.  232,  and  oases  oited;  Highmore  on  Lunacy  (Am. 
ed.  1822),  101,  102,  123, 124;  Webster  v.  Woodford,  3  Day.  90; 
2.  That  a  new  trial  will  not  be  granted  solely  on  the  ground 
that  the  verdict  is  a^^inst  the  weight  of  evidence:  WaHker  v. 
SmUh,  4  Dall.  389,  391;  Waii  v.  UcBeiX,  7  Mass.  261;  Ewrtin,  v. 
Hopkins,  9  Johns.  36;  unless,  as  in  WiUde  v.  BooseveU,  3  Johns. 
Cas.  206  [2  Am.  Dec.  146],  where  the  fact  was  palpably  and  un- 
mistakably contrary  to  the  verdict. 

By  Court,  Woodwobth,  J.  If  the  deed  from  Cadwell  to 
^mith  is  valid  the  plaintiffs  cannot  recover.  The  execution 
:  appears  to  be  sufficiently  proved  by  the  subscribing  witnesses; 
•and  there  was  an  ackuowledgment  before  a  master  in  chanceiy. 
If  voluntary  it  is  good  between  the  parties;  for  the  heir  cannot 
bet  up  the  want  of  consideration  in  the  deed  from  his  ances- 
tors: 16  Johns.  189.  But  it  is  contended  that  Cadwell  was  rum 
compos,  or  not  of  sound  mind.  The  rule  applicable  to  such 
cases  is,  that  where  the  act  of  a  party  is  sought  to  be  avoided 
on  the  ground  of  mental  disability,  proof  of  the  fact  lies  upon 
him  who  alleges  it,  and  until  tbe  contrary  appears,  sanity  is  to  be 
presumed.  One  of  the  qualifications  of  this  rule  is,  that  after 
a  general  derangement  has  been  shown,  it  is  then  incumbent 
on  the  other  side  to  show  that  the  party  who  did  the  act  was 
sane  at  the  very  time  when  it  was  performed:  Jackson  v.  Van 
Duseri,  5  Johns.  159  [4  Am.  Dec.  330]. 

The  first  question  is,  have  the  plaintiffs  established  the  fact 
of  general  derangement  so  as  to  impose  on  the  other  party  the 
necessity  of  showing  competency,  or  a  lucid  interval  at  the 
Lime  the  deed  was  executed.  It  becomes  material  to  inquire 
what  constitutes  that  derangement  or  imbecility  of  mind  that 
renders  a  party  incapable  of  contracting.  Idiots  and  lunatics 
or  persons  non  compos  fall  within  the  description.  I  apprehend 
the  disability  applies  exclusively  to  such.  Lord  Coke  defines  nun 
compos  mentis  "to  be  a  person  who  was  of  good  and  sound 
memory,  and  by  the  visitation  of  God  had  lost  it,**  or,  **  he  that 
by  sickness,  grief  or  other  accident,  wholly  loseth  his  under- 
standing:" Beverly* s  case,  4  Co.  123;  Co.  Lit,  247,  a.  Tlie 
deeds  of  all  such  persons  are  void;  for  the  terms  '*  non  compos,'* 
of  unsound  mind,  are  legal  terms,  and  import  a  total  depriva- 
tion of  sense:  2.  Mad.  569.  Prior  to  our  revolution  the  court 
of  chancery  in  England  entertained  jurisdiction  in  such  cases 
only;  mere  imbecility  of  mind,  not  amounting  to  idiocy  or 
lunacy,  not  being  considered  as  sufficient  to  interfere  with  the 
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liberty  of  the  subject  over  his  person  and  property.  Latterlj 
A  different  doctrine  has  prevailed.  The  court  of  chancexy  hae 
entertained  jurisdiction  in  such  cases.  In  the  Matter  of  Barker ^ 
2  Johns.  Ch.  232,  the  cases  on  this  subject  are  reviewed.  It 
was  considered  as  founded  in  good  sense  and  the  necessity  of 
the  case,  for  the  protection  of  a  numerous  class  of  persons 
whose  minds  have  sunk  under  the  power  of  disease,  or  the 
weight  of  age,  and  were  liable  to  become  the  victims  of  folly 
or  fraud. 

This  enlarged  jurisdiction  seems  to  have  sprung  up  since  the 
time  of  Lord  Hardwicke,  and  as  Mr.  Maddock  observes,  2 
Mad.  Ch.  573:  "  was  rather  arbitrarily  introduced,  so  much  so, 
that  it  has  more  than  once  been  hinted  that  legislative  pro- 
vision on  the  subject  would  be  proper,"  Without,  however, 
questioning  the  propriety  of  assuming  jurisdiction  in  such 
cases,  it  may  be  observed  that  tbe  doctrine,  if  well  founded, 
does  not  prove  that  a  deed  fairly  obtained  from  a  person,  who 
might  be  a  fit  subject  for  a  commission  in  the  nature  of  a  wiit 
de  lancUico  inquirendo^  could  be  awarded  in  a  court  of  law.  In- 
deed, the  contrary  is  strongly  implied,  for  the  ground  of  inter- 
ference is,  as  Lord  Erskine  observes  (12  Yes.  445),  to  protect  a 
party  in  his  second  state  of  infancy.  By  such  a  proceeding  the 
right  of  a  party  to  contract  who  is  incapable  of  managing  his 
affairs,  by  reason  of  a  partial  derangement  of  mind,  is  taken  for 
granted. 

The  question  on  tbe  validity  of  a  deed  executed  prior  to  a 
commission  of  this  nature  would  not  in  the  least  be  affected  by 
such  a  commission.  It  must  be  shown  that  the  grantor  was 
non  compoBy  within  the  legal  acceptation  of  tbe  term,  that  it 
was  not  a  partial,  but  an  entire  loss  of  the  understanding;  for 
the  common  law  seems  not  to  have  drawn  any  discriminating 
line  by  which  to  determine  how  great  must  be  the  imbecility  of 
mind  to  render  a  contract  void,  or  how  much  intellect  must  re- 
main to  uphold  it.  The  difficulty  of  making  such  discrimina- 
tion is  apparent.  If  a  man  has  sufficient  capacity  to  work  his 
farm,  or  tend  his  mill  skillfully,  will  the  law  deny  him  the 
right  of  selling  either?  I  apprehend  not.  How  is  a  purchaser 
to  protect  himself,  if  the  quantum  of  intellect  is  the  criterion  by 
which  to  determine  whether  the  contract  is  valid  ?  He  may  act 
with  the  utmost  integrity,  and  yet  be  in  danger;  for  although 
it  be  established  that  the  party  with  whom  he  dealt  had  under- 
standing, deemed  sufficient  for  the  prudent  management  of  his 
affairs  by  this  rule,  the  contract  would  be  void.     But  weakness 


368  Jackson  v.  Eino.  [New  York, 

of  understanding  is  not,  of  itself,  any  objection  in  law  to  the 
Talidity  of  a  contract.  If  a  man  be  legally  compos  merUis,  he  is 
the  disposer  of  his  own  property,  and  his  will  stands  for  a  rea- 
son for  his  actions:  Osmond  v.  Fiitroy,  3  P.  Wms.  129;  Pow. 
on  Cont.  30;  1  Ponbl.  60. 

According  to  this  doctrine,  the  plaintiff  has  failed  to  invali- 
date the  deed  on  the  ground  that  Cadwell  was  non  compos.  The 
testimony  adduced  at  the  trial  clearly  shows  that  he  is  not  in- 
cluded in  the  legal  definition  of  that  term.  It  is  abundantly 
proved  by  a  number  of  witnesses  that  he  was  perfectly  rational 
and  possessed  his  ordinary  intelligence  at  various  times,  when 
they  saw,  conversed,  and  transacted  business  with  him  up  to 
the  time  of  executing  the  deed;  and  from  their  intimate  ac- 
quaintance, they  pronounced  him,  in  their  opinion,  of  sound 
mind.  It  is  true  a  number  of  the  plaintiff's  witnesses  consid- 
ered him  of  unsound  mind,  and  incapable  of  managing  his  con- 
cerns; but  on  examining  this  testimony,  it  will  be  found  that 
the  opinion  rests  on  specific  facts  which  do  not  warrant  an 
opinion  to  that  extent.  Much  seems  to  have  been  inferred  from 
the  fact  that  he  did  not  recollect  persons  coming  to  his  mill; 
that  he  took  no  part  in  the  settlement  of  his  accounts,  although 
present;  that  he  indulged  in  idle  stories;  that  he  talked  of  turn- 
ing the  water  back,  so  as  to  obtain  the  benefit  of  it  the  second 
time;  that  he  was  incoherent  and  unconnected  in  his  statements, 
and  greatly  affected  by  very  trivial  circumstances.  I  admit  these 
are  proofs  of  a  weak  or  impaired  understanding,  but  thej  do 
not  satisfactorily  prove  anything  more. 

From  the  same  witnesses  it  may  be  collected  that  in  some 
respects,  at  least,  he  was  rational.  It  seems  to  be  conceded 
that  during  all  this  time  he  was  a  miller,  and  did  the  work  well, 
for  there  is  no  complaint.  No  witness  states  that  he  was  defi- 
cient in  conducting  this  business.  This  alone  proves  that  he 
had  memory  and  judgment.  The  taking  of  toll  correctly, 
grinding  the  different  kinds  of  grain  so  as  to  satisfy  customers, 
and  bestowing  the  care  necessary  to  prevent  confusion,  is,  of 
itself,  satisfactory  proof  that  he  had  competent  understanding 
in  this  respect.  Besides,  he  bought,  sold  and  took  notes.  He, 
at  different  times  after  the  deed  was  given,  mentioned  his  in- 
ducement for  making  the  conveyance.  The  cause  for  doing  so 
is  always  stated  in  the  same  way.  It  can  not  be  correctly  said 
that  in  his  situation  it  was  unnatural  or  absurd.  The  fact  that  he 
had  deserted  his  wife  and  children  twenty  years  before,  shows 
very  clearly  that  they  would  not  be  the  objects  of  his  bounty.    On 
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the  whole,  it  appears  to  me  that  Cadweil  had  memory  and  judg- 
ment to  a  moderate  extent,  and  was  not  disabled  by  law  from 
selling  his  farm  and  giving  the  deed.  The  plaintiffs  have  failed 
in  showing  a  general  incapacity;  at  most,  they  have  shown  only 
a  want  of  understanding  on  some  occasions.  There  is  not  suffi- 
cient within  the  rule  to  impose  on  the  defendants  the  necessity 
of  proving  that  he  was  sane  when  he  did  the  act. 

The  next  question  is,  whether  the  evidence  makes  out  a  case 
of  fraud  or  imposition.     In  discussing  this  point  it  is  conceded 
that  although  mere  weakness  of  understanding  is  insufficient,  it 
furnishes  strong  grounds  of  suspicion  that  when  persons  in  such 
a  state  execute  conveyances  they  are  acted  upon  by  improper  in- 
fluence, and,  therefore,  wherever  fraud  can  be  collected  from 
the  circumstances  of  the  transaction  equity  will  interpose  and 
relieve  against  it.     Courts  of  law  have  also  a  concurrent  juris- 
diction with  courts  of  equity  where  the  fraud  can  be  clearly  es- 
tablished;   and  will  relieve  by   making  void  the  instrument: 
Bright  v.  Eynon^  1  B«rr.  396;  1  Fonbl.  61.     But  courts  of  law 
have  not  in  all  cases  of  fraud  a  concurrent  jurisdiction.     Lord 
Coke,  in  3  Inst.  84,  in  speaking  of  the  jurisdiction  of  courts  of 
equity  as  to  frauds,  covin  and  deceit,  seems  to  admit  that  all 
frauds  are  not  relievable  at  law.     The  distinction  between  legal 
and  equitable  jurisdiction  upon  fraud  is  this:   that  at  law  it 
must  be  proved,  not  presumed;  so  that  equitable  jurisdiction 
may  be  exercised  upon  an  instrument  unduly  obtained,  when  a 
«ourt  of  law  could  not  enter  into  the  question:  18  Yes.  483.    In 
BvUcher  v.  Butchery  1  Yes.  &  B.  98,  Lord  Eldon  observes  that  some 
judges  have  said  that  a  deed  can  not  be  fraudulent  unless  it  be 
fraudulent  both  in  law  and  equity;  but  to  that  doctrine  he  could 
not  agree,  though  a  strong  inclination  had  been  evident  to  say, 
whatever  is  equity  ought  to  be  law,  an  opinion  acted  upon  by 
Mr.  Justice  Buller,  who  had  persuaded  Lord  Mansfield  to  act 
upon  it,  until  it  was  reformed  by  Lord  Kenyon  with  the  assist- 
ance of  the  same  judge;  yet  the  clear  doctrine  of  Lord  Hard- 
wicke  and  all  his  predecessors  was  that  there  are  many  instances 
of  fraud  that  would  affect  instruments  in  equity  of  which  the  law 
could  not  take  notice. 

The  broad  ground  assumed  by  Lord  Mansfield,  1  Burr.  396, 
is,  that  courts  of  equity  and  courts  of  law  have  a  concurrent 
jurisdiction  to  suppress  and  relieve  against  fraud.  This  doc- 
trine has,  however,  been  subsequently  qualified  according  to  the 
distinction  taken  by  Lord  Eldon,  and  is  founded  in  good  sense.  I 
am  hot  aware  of  any  express  adjudication  in  our  courts.     But 
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in  4  Desau.  Ch.  684,  it  is  sanctioned.  It  was  there  held  ihal 
fraud  may  be  presumed  in  equity  but  must  be  proved  at  law.  Id 
accordance  with  these  principles,  a  variety  of  cases  have  been 
decided,  and  relief  afforded,  in  equity,  where,  from  the  nature 
of  the  transaction  and  the  situation  of  the  parties,  fraud  and  im- 
position might  be  presumed:  3  P.  Wms.  129;  Pow.  on  Oon.  31. 
So,  also,  in  Chesterfield  v.  JanaeUy  2  Vps.  155,  Lord  Hardwicke 
describes  one  species  of  fraud  that  hju^  be  presumed  from  the 
circumHtances  and  condition  of  the  parties  contracting.  And 
this,  he  says,  goes  further  than  the  rule  of  law,  which  is,  thai 
fraud  must  be  proved,  not  presumed.  Inadequacy  of  consider- 
ation is  ftlso  a  badge  of  fraud  or  a  fact  connected  with  other  cir- 
cumstances from  which  fraud  may  be  inferred:  1  Bro.  Ch.  Gas. 
1.  So,  also,  a  conveyance  obtained  from  persona  uninformed 
of  their  rights  will  be  set  aside,  though  no  actual  fraud  be 
proved:  2  Id.  150.  In  these  and  many  other  cases  that  might 
be  cited,  equity  considers  the  instruments  as  obtained  fraud- 
ulently, from  the  circumstances  and  re^tion  of  the  parties, 
although  no  actual  fraud  is  proved .  Yet  in  none  of  these  cases  has 
it  been  decided  that  a  court  of  law  would  declare  the  instrument 
void. 

If  the  preceding  doctrine  be  correct,  it  follows  that  the  facta 
disclosed  in  this  case  are  not  of  a  character  to  entitle  a  court  of 
law  to  declare  the  deed  void.  I  have  not  discovered  any  evidence 
of  actual  fraud  by  the  grantee  of  Cad  well,  or  that  any  deception 
was  practiced,  or  inducements  held  out  to  gain  the  title.  If  the 
plaintiffs  are  entitled  to  relief,  it  must  be  in  equity,  on  the 
ground  of  age,  imbecility,  the  consideration  and  nature  of  the 
contract  from  which  fraud  is  to  be  inferred.  I  apprehend^ 
however,  that  enough  is  not  shown  to  set  aside  the  deed  in  that 
court.  Cadwell  appears  to  have  been  the  actor,  and  to  have 
understood  the  transaction.  He  takes  care  to  provide  for  him- 
self, his  wife,  and  the  woman  with  whom  he  had  cohabited^ 
and  in  consequence  of  age  and  in&rmity,  is  willing  to  surrender 
the  property  into  other  hands;  not  to  a  stranger,  but  one  who 
had  married  a  person  reared  in  his  family,  and  to  whom  he 
probably  considered  himself  in  loco  parentis.  There  is  nothing 
BO  surprising  or  unusual  in  such  a  course  as  to  excite  suspicion; 
and  as  imbecility  of  mind,  singly,  is  not  sufficient,  I  incline  to 
think  that  relief  should  be  denied.  Be  that  as  it  may,  a  court  of 
law  is  not  the  proper  forum. 

On  the  whole  I  am  of  opinion  that  the  verdict  be  set  aside  and 
a  new  trial  granted. 

New  trial  granted. 


Feb.  1825.]  Jackson  v.  King.  361 

Thz  Liabiutt  or  Insake  Pebsons  ox  Contbacts  in  a  Bubject  apoD 
which  there  has  been  oonsiderable  diversity  of  adjudication.  '*It  is  evi* 
dent," 'says  Bedfield,  C.  J.,  in  Lincoln  v,  Buekmcuterf  32  Vt.  659,  ''from  • 
careful  examination  of  the  decided  cases,  that  the  law  is  not  fully  settled  aa 
to  the  extent  of  the  liability  of  lunatics  arising  out  of  contracts.*'  And  Scud* 
der,  J.,  in  Eaton  v.  Eaton,  37  N.  J.  L.  (3  Vr.)  103,  remarks  that  '*an  exami- 
nation  of  the  cases  on  this  subject,  shows  much  conflict  and  some  uncer- 
tainty." It  is  true,  as  a  general  proposition,  that  one  who  is  non  eompos^ 
merUig,  whether  by  reason  of  insanity  or  of  idiocy,  cannot  make  a  binding 
contract,  because  there  cannot  be  that  ** agreement  of  minds"  which  is  of 
the  very  essence  of  a  contract:  1  Parsons  on  Con.  383;  1  Chit,  on  Con.  185, 1S& 
(11  Am.  ed.};  1  Story  on  Con.  sec.  74;  but  the  rule  is  subject  to  important  limit- 
ations. It  was  for  a  long  time  the  doctrine  of  the  English  courts  that  a  person 
of  full  age  would  not  be  permitted  to  ''stultify  himself"  by  pleading  his  own 
mental  incapacity  in  order  to  avoid  his  contracts:  Beverlqfs  Case,  4  Co.  123; 
Ca  Lit.  247  b;  but  this  doctrine  is  entirely  exploded  in  America,  and  seems  to 
be  law  no  longer  in  England:  1  Parsons  on  Con.  383;  1  Story  on  Con.  sees. 
SO,  81;  1  Chit  on  Con.  187  (1 1th  Am.  ed.);  2  Kent  Com.  451;  Webster  v. 
Woodford,  3  Day,  90;  Grant  v.  Thompson,  4  Conn.  203;  AlUcIM  v.  Kingman, 
5  Pick.  431;  Bice  v.  Peet,  15  Johna  503;  Lanr;  v,  Whidden,  2  N.  H.  435; 
BenseU  v.  Chancellor,  5  Whart  378;  Gore  v.  Gibson,  13  Mees.  &  W.  623. 

Total  Incafacitt  must  be  Shown. — It  seems  to  be  entirely  settled  that, 
in  order  to  avoid  a  contract  on  the  ground  of  mental  unsoundness,  there  must 
be  an  inability  to  know  **  what  the  act  is  to  which  the  contract  relates,"  or 
"intelligently  to  will  to  do  such  act:"  1  Whart.  &  Stille*s  Med.  Jur.,  sec.  2. 
So  long  as  one  possessee  requisite  mental  facnlties  to  transact  rationally  the 
ordinary  afiairs  of  life,  he  will  not  be  relieved  from  the  responsibility  of  the 
ordinary  citizen:  Titcomb  v.  Vantyle,  84  111.  371.  To  constitute  such  intel- 
lectual incapacity  to  transact  business  as  will  relieve  a  party  from  responsi- 
bility on  his  contracts,  ''there  must  be,"  says  Walker,  C.  J.,  in  Baldwin  v» 
Dunton,  40  lU.  188^  "that  degree  of  mental  derangement,  or  state  of  imbe- 
cility of  mind,  that  induces  the  belief  that  the  party  is  incapable  of  fully 
comprehending  the  effects  and  consequences  of  his  acts;  or  at  least,  that  he 
is  BO  weak  as  to  be  almost  a  mere  instrument  in  the  hands  of  the  person 
seeking  to  obtain  the  advantage.  On  tlie  contrary,  if  a  person  is  capable  of 
reasoning  correctly  on  the  ordinary  affairs  of  life;  or  is  capable  of  contemplat- 
ing and  understanding  the  consequences  which  usually  accompany  ordinary 
acts,  he  will  be  held  compos  mentis,  and  be  bound  by  his  acts."  To  the  same 
effect  was  the  charge  of  the  court  below  in  Uovey  v.  Chase,  52  Me.  305,  and 
the  rule  laid  down  was  fully  approved  by  the  supreme  court. 

The  rule  of  the  principal  case  that  to  produce  legal  incompetency,  there 
mnst  be  a  total  deprivation  of  reason,  was  approved  by  Verplank,  Senator, 
delivering  the  opinion  of  the  majority  of  the  court  in  Stewart  v.  Lispenard, 
26  Wend.  255,  as  being  the  undoubted  law  on  this  subject.  That  decision, 
in  its  application  of  the  rule,  was,  however,  greatly  questioned  in  Delafield 
v.  Parish,  25  K.  Y.  1.  The  rule  seems  to  be  briefly  that,  in  order  that  one 
may  bind  himself  by  a  contract,  he  must  have  sufficient  intellectual  capacity 
to  know  what  he  is  doing.  If  he  have  less  than  this,  whether  by  reason  of 
general  insanity,  idiocy,  of  monomania  affecting  the  subject  of  the  contract,, 
he  is  not  bound.  By  this  is  not  meant,  however,  that  to  constitute  contract- 
ing power  there  must  be  sufficient  discernment  to  enable  one  to  transact  hi» 
business  with  prudence  and  discretion.  In  Moffitt  v.  Witfierspoon,  10  Ired. 
185,  the  court  below  had  instructed  the  jury  that,  in  order  to  render  a  granto* 
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competent,  "it  wbs  not  rafficient  thmt  she  ahonld  be  able  merely  to  answei 
funiliar  qnestionB,  bat  to  manage  her  bnainees  with  judgment  and  discem- 
tnent>*'  In  passing  npon  this  instmction,  Nash,  J.,  deliverinj^  the  opinion 
of  the  supreme  oourt,  said:  *'We  do  not  consider  the  rule  so  laid  down  to  be 
correct.  If  all  persons  are  to  be  judged  incapable  of  making  contracts  who 
do  not  manage  their  business  'with  judgment  and  discernment,*  we  appre- 
hend there  are  many  more  disqualified  by  law  than  are  now  considered  to. 
We  know  no  better  rule  upon  this  subject  than  that  laid  down  by  Lord  Coke^ 
that  the  person  must  be  able  to  understand  what  he  is  about.  To  the  same 
effect  is  the  language  of  Chief  Justice  Taylor,  in  the  case  oi  Amutrong  t. 
iShort,  1  Hawks.  11.  The  rule  laid  down  by  his  honor  was  too  broad,  and 
well  calculated  to  mislead  the  jury." 

Merb  Weakness  of  Mind  not  enough. — It  is  clearly  established,  as  held 
tn  the  principal  case,  that  mere  imbecility  or  weakness  of  mind,  whether  it  be 
congenital,  or  the  result  of  disease  or  decay  of  the  faculties,  is  not,  when  im- 
accompanied  by  circumstances  showing  that  it  has  been  taken  advantage  of, 
a  sufElcient  ground  for  avoiding  a  contract.  Neither  equity  nor  law  will 
' '  graduate  intellectual  differences  on  a  nicely  adjusted  scale. "  The  line  can  not 
be  safely  drawn  at  any  point  except  where  total  intellectual  incapacity  begins. 
A  valuable  case  on  this  point  is  Dennett  v.  Dennett^  44  K.  H.  531,  where  Bell, 
C.  J.,  delivering  the  opinion  of  the  court,  says:  *'  In  former  times  it  was  held, 
and  that  seems  to  be  the  received  doctrine  in  some  courts  quite  recently,  that 
'  non  compos  mentis '  is  one  'that  by  sickness,  grief  or  other  accident,  wholly 
loseth  his  understanding:'  Beverly's  case^  4  Co.  123;  Co.  lit.  247,  a.  That 
*  the  terms  non  compos  mentis,  of  unsound  mind,  are  legal  terms,  and  import  a 
total  deprivation  of  sense:*  2  Mad.  Ch.  727.  And  that  to  invalidate  a  deed, 
it  must  be  shown  that  the  grantor  was  non  compos  mentis  within  the  legal  ac- 
ceptation of  the  term;  that  it  was  not  a  partial,  but  an  entire  loss  of  the  undei^ 
standing,  for  the  common  law  seemed  not  to  have  drawn  any  discriminating 
line  by  which  to  determine  how  great  must  be  the  imbecility  of  mind  to  ren- 
der a  contract  void,  or  how  much  intellect  must  remain  to  uphold  it:  Jaekstm 
V.  Kinfj,  4  Cow.  216;  BkmcJiard  v.  Nestle,  4  Denio,  4L 

**  This  view  of  the  law  we  do  not  understand  to  prevail  here,  but  the  iraUk 
is  held  to  lie  between  these  extremes.  Every  person  is  to  be  deemed  of  un- 
sound mind  who  has  lost  his  memory  and  understanding,  by  old  age,  sicknen 
4)T  other  accident,  so  as  to  render  him  incapable  of  transacting  his  businea, 
and  of  managing  his  property:  Be  Barker,  2  Johns.  Ch.  232;  see  1  Paige,  173; 
-21  Vt.  170.  When  it  appears  that  a  grantor  had  not  strength  of  mind  and 
j^ason  to  understand  the  nature  and  consequences  of  his  act  in  making  a  deed, 
it  may  be  avoided  on  the  ground  of  insanity:  Davien  v.  Orindley,  Shelf.  Loo. 
1266.  A  man  by  the  bare  execution  of  an  instrument  does  not  make  it  his 
deed,  if  at  the  time  he  was  so  weak  in  mind  as  to  be  incapable  of  understand- 
ing it  if  explained  to  him:  Mannin  v.  Ball,  1  Sm.  &  Batt.  185;  S.  C,  1  Dow. 
P.  C. ,  (N.  S. )  381 ;  1  Bligh,  N.  S. ,  1.  AU  that  the  law  requires  to  make  a  deed 
effectual  is  that  a  man  should  have  possession  of  his  reason,  so  as  to  know  the 
effect  of  the  act  he  is  about  to  perform,  and  to  be  capable  of  carrying  that  act 
into  effect:  Creagh  v.  Blood,  2  Jones  &  Lat.  509. 

"  The  question,  then,  in  all  cases  where  incapacity  to  contract,  from  defect 
of  mind,  is  alleged,  is  not  whether  a  person's  mind  is  impaired,  nor  if  he  is 
afflicted  by  any  form  of  insanity,  but  whether  the  powers  of  his  mind  have 
been  so  far  affected  by  his  disease,  as  to  render  him  incapable  of  transacting 
business  ]ike  that  in  question.  An  impaired  condition  of  the  mental  powers, 
«uoli  a9  may  bo  iuf erred  b}'  tlie  medical  expert,  may  constitute  mere  weakneM 
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of  mind,  or  a  complete  prostration  of  the  faculties:  Wh.  &  St.  Med.  Jur.  sec 
74.  In  the  last  case  there  may  be  no  delusive  impression,  nor  false  assump- 
tion of  fact,  nor  confused  hurry  of  mind,  nor  uncontrollable  impulses,  such  as 
•haracterize  ordinary  insanity;  but  the  mind  is  inert,  the  memory  is  unable 
to  recall,  and  the  mind  to  retaio,  in  one  view  all  the  facts  upon  which  the 
judgment  is  to  be  formed,  for  so  long  a  time  as  may  be  required  for  their  due 
consideration:  Converse  v.  Converse,  21  Vt.  168.  Such  weakness  may  be  the 
sudden  result  of  disease,  as  in  cases  of  paralysis,  but  is  generally  more  or  less 
j^radnal  in  its  approach,  scarcely  perceptible  at  first,  and  becoming  more  ap- 
parent  with  the  lapse  of  time  and  increasing  disease.  No  marked  lino  can  be 
drawn  at  which  weakness  of  mind  becomes  so  great  that  the  party  ceases  to 
be  capable  of  binding  himself  by  his  contract  or  conveyance.  The  judicial 
investigations  of  insanity  are,  therefore,  for  the  most  part  confined  to  the  in- 
quiry -whether  such  a  state  of  insanity  exists  as  actually  disqualifies  the 
person  from  conducting  himself  consistently  with  the  personal  sslety  of  him- 
aelf  and  others,  or  from  managing  and  disposing  of  his  own  afiEairs  and 
property. 

"  Weakness  of  understanding  is  not  of  itself  any  objection  to  the  validity 
of  a  contract,  if  the  capacity  remains  to  see  things  in  their  true  relations,  and 
to  form  correct  conclusions.  If  a  man  be  legally  compos  mentis^  he  is  the 
disposer  of  his  own  property,  and  his  will  stands  for  the  reason  of  his  actions: 
Osmond  v.  FUzroij,  3  P.  Wms.  129;  Shelf.  Lun.  37.  But  it  is  held  that  though 
weakness  of  understanding  is  insufficient  to  avoid  a  deed,  it  furnishes  ground 
lor  snapicion  of  improper  influence,  and,  therefore,  wherever  fraud  can  be 
inferred  from  the  circumstances  of  the  transaction,  equity  will  interpose  to 
telieve  against  it:  Jackson  v.  Kingt  4  Cow.  216.  The  doubtful  and  uncertain 
point  at  which  the  disposing  mind  disappears,  and  where  incapacity  begins, 
can  be  ascertained  only  by  an  examination  of  the  particular  circumstances  of 
each  case,  to  be  duly  weighed  and  considered  by  the  court  or  jury;  and  in 
determining  the  question,  the  common  sense  and  good  judgment  of  the  tri- 
Inmal,  must  be  mainly  relied  on." 

It  is  well  settled,  therefore,  that  unless  there  is  inadequacy  of  consideration, 
or  some  other  evidence  of  fraud,  imposition,  or  overreaching,  any  degree  of 
imbecility  or  insanity  short  of  total  business  incapacity  will  not  suffice  to 
avoid  a  contract:  Hall  v.  Perkins,  3  Wend.  626;  Odell  v.  Buck,  21  Id.  142; 
Petrie  v.  Shoemaker,  24  Id.  85;  Person  v.  Warren,  14  Barb.  488;  llirsch  v. 
Trainer,  3  Abb.  New  Cas.  274;  Darnell  v.  Rowland^  30  Ind.  342;  Henri/  v. 
RUenour,  31  Id.  136;  Better  v.  Jones,  22  Ark.  92;  Famam  v.  Brooks,  9  Pick. 
212;  Mann  v.  BaUerly,  21  Vt.  326;  Clearwater  v.  Ktpnler,  43  111.  272;  Sheldon 
V.  Harding,  44  Id.  74;  Henderson  v.  McGregor,  30  Wis.  78;  Oartside  v  Isher- 
wood,  1  Bro.  C.  C.  56;  1  Story  Eq.  Jur.  sec.  238;  1  Story  on  Con.  sec  77, 
and  cases  cited.  But  where  there  are  other  evidences  of  fraud  or  advantage 
taken,  the  imbecility  or  weakness  of  mind  of  the  party  defrauded  or  over- 
reached, may  become  a  controlling  circumstance:  Darnell  v.  Rowland,  30 
Ind.  342;  Henry  v.  RiUnour,  31  Id.  136;  Rfiodes  v.  Bale,  1  L.  R.  Ch.  252; 
SeeUy  v.  Price,  14  Mich.  541;  Oarrow  v.  Brown,  Winst.  Eq.  part  2  (N.  C), 
46;  Taylor  v.  PcUricl,  1  Bibb.  168;  Rutherford  v.  Ruff,  4  Desau.  Eq.  350;  1 
Whart.  &  Stille's  Med.  Jur.  sec.  10. 

Pabtiai«  Insanttt,  also,  will  not  avoid  a  contract  unless  it  exists  with 
reference  to  the  subject  of  the  contract,  although  it  may  be  considered  in 
determining  whether  the  party  has  been  imposed  upon:  Qalpin  v.  Wilson,  40 
Iowa,  90;  see,  also,  the  learned  and  elaborate  opinion  of  Lord  Brougham  in 
Waring  v.  Waring,  6  Moore  P.  C.  341.     Many  forms  of  insanity,  as  is  well 
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known,  do  not  affect  the  capacity  to  transact  bosinees  with  ordinary  aagadty: 
Searle  v.  OalbraUh,  73  IlL  269.  Occasional  insanity,  sach  as  that  ariazng 
from  intemperance,  will  not  avoid  a  contract,  unless  it  is  affirmatiyely  ahowa 
to  have  existed  at  the  time:  Lewis  ▼.  Baird,  3  McLean,  56.  So  of  tempocaiy 
hallucinations,  or  the  delirium  prodnced  by  disease:  Staples  ▼.  WeUington^  58 
Me.  453,  459.  In  the  case  last  cited,  Appleton,  C.  J.,  siys:  "Now  hsllaci- 
nation  is  not  per  se  insanity.  It  does  not  necessarily  avoid  a  contract  It  may 
exist  as  to  matters  in  no  way  affecting  the  capacity  to  contract.  The  med- 
ical definition  of  hallncination  adopted  by  Worcester  is,  a  '  morbid  error,  in 
one  or  more  of  the  senses;  a  perception  of  objects  which  do  not,  in  fact, 
make  any  impression  upon  the  external  senses;  delirium,  delusion.*  The 
state  of  mind  indicated  by  hallncination  is  strikingly  illustrated  by  the  r»> 
markable  story  of  Nicolai,  the  Berlin  bookseller,  who,  for  a  length  of  time^ 
was  visited  at  his  bedside  by  individual  forms  that  were  visible  to  his  si^t, 
and  addressed  him.  During  all  this  period  he  was  conscious  that  it  was  a 
delusion.  Still  he  transacted  his  ordinary  business  with  his  usual  ability, 
and  his  contracts  were  as  valid  as  if  the  delusion  had  not  existed. 

*'  If  the  delusion  or  the  delirium  is  that  caused  by  disease,  it  is  obviously 
temporary  in  its  character.  It  will  continue  only  during  the  continuance  of 
the  fever  in  which  it  originated.  If  a  fever  is  shown  to  exist  at  a  given  date, 
the  law  does  not  presume  its  continuance  as  in  the  case  of  fixed  insanity.  So 
there  is  no  presumption  of  law  as  to  the  continuance  of  the  temporary  baU 
lucination  or  delusion  resulting  from  disease.  The  party  claiming  to  avoid  a 
contract,  by  reason  of  temporary  hallucination  or  delusion,  must  show  its  ex- 
istence at  the  time  of  the  contract  sought  to  be  avoided  for  such  cause^  aad 
that  it  was  of  a  character  affecting  bis  capacity  to  make  the  contract  songlit 
to  be  avoided.  It  is  undoubtedly  true,  that  when  an  hallucination  has  be- 
come permanent,  it  is  deemed  insanity,  general  or  particular,  according  to 
the  nature  of  the  delusion  under  which  the  patient  labors." 

Contracts  of  Lukatigs,  whether  Void  or  Voidable.  —  The  piincipsl 
difference  of  opinion  concerning  the  law  of  this  subject  is  as  to  whether  the 
insanity  of  a  party  renders  a  contract  absolutely  void  or  merely  voidable 
The  strong  tendency  of  the  later  cases  is  to  put  the  contracts  of  lunatics 
before  office  found  upon  the  same  footing  with  thoee  of  infants:  1  Chit,  on 
Coil  188  (11  Am.  ed.);  Ingraliam  v.  Baldwin^  9  N.  Y.  45.  The  prevailing 
doctrine  is,  therefore,  at  least  in  this  country,  that  in  general  the  deed  or 
other  contract  of  an  insane  person  is  voidable  rather  than  void:  Jachmn  v. 
Oumaer,  2  Cow.  552;  Ingraliam  v.  Baldwin,  9  K.  Y.  45;  HaUeU  v.  OoJbes,  1 
Cush.  296;  Carrier  v.  Sears,  4  Allen,  336;  Arnold  v.  Richmond  Iron  Works, 
1  Gray,  434;  Oibson  v.  Soper,  6  Id.  279;  Bond  v.  Boml,  7  Id.  1;  WaU  v. 
Maxwfll,  5  Pick.  217;  AlUs  v.  BUUngs,  6  Met.  415;  Key  v.  Davis,  1  Md.  32; 
Chew  v.  Bank  qf  Baltimore,  14  Id.  299;  Hovey  v.  Uobson,  53  Me.  453;  Breck- 
inridge  v.  Ormshy,  1  J.  J.  Marsh.  236;  Crotute  v.  Holman,  19  Ind.  30;  Somtrs 
V.  Pumphrey,  24  Id.  231;  Niehol  v.  Thomas,  53  Id.  42;  Fitzgerald  v.  Reed^ 
9  S.  &  M.  (Miss. )  94;  Elston  v.  Jasper,  45  Tex.  409;  EaJton  v.  Eaton,  37  K.  J.  L. 
(8  Vr.)  108;  AUen  v.  Berryhill,  27  Iowa,  540;  1  Pars,  on  Con.  384;  see,  also, 
Mr.  Swell's  notes  to  Burke  v.  Allen,  Ewell's  Lea.  Cas.  587,  and  DesUver*s  Estate, 
Id.  569.  In  Burke  v.  Allen,  29  N.  H.  106;  S.  C,  Ewell's  Lea.  Cas.  576,  the 
court  thought  it  would  be  going  too  far  to  hold  all  contracts  of  insane  persons 
absolutely  void,  but  were,  nevertheless,  of  the  opinion  that  a  distinctko 
should  be  made  between  the  voidability  of  such  contracts  and  that  of  agre^ 
ments  made  by  infants,  to  the  extent  at  least  of  allowing  the  maker  of  • 
note  indorsed  by  a  lunatic  to  set  up  the  fact  of  such  lunacy  in  an  action  by 
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the  indoneey  although  he  wotild  have  no  right  to  do  so  if  the  indoner  were 
merely  an  infaal  The  Engli'ah  doctrine  seeme  to  be  that  the  deeds  of  insane 
p<sraona  are  absolutely  void:  Thampion  v.  Leach,  3  Mod.  301;  S.  C,  EweU'a 
Ia«.  Cas.  564.     Says  Scadder,  J.,  in  Eaton ▼.  Eaton,  37  K.  J.  L.  (8  Vr.)  108: 

'  While  it  is  doubtless  the  settled  law  in  England,  confirmed  by  act  of  par- 
liament, 7  and  8  Vict,  c  76,  sec.  7,  that  a  conveyance  by  feoffment  or  other  as- 
surance, as  well  as  a  deed  of  bargain  and  sale,  release  or  grant,  by  an  idiot  or 
lunatic,  ia  wholly  void,  yet,  the  weight  of  authority  in  this  country  favors  the 
rule  that  the  conveyances  by  deed,  of  persons  of  non-sane  mind  and  of  infants, 
are  voidable,  and  not  wholly  void:  1  Pars,  on  Con.  283;  3  Washb.  Real  Prop. 
<558;  4  Kent  Ck)m.  450;  Dart  on  Vend,  and  Pur.  3;  1  Story  Eq.  Jur.,  sees. 
222,  228."  It  must  be  conceded,  however,  that  the  doctrine  of  the  mere 
voidability  of  the  contracts  of  insane  persons  has  encountered  strong  opposi- 
tion in  some  of  the  American  courts.  Thus,  in  delivering  the  opinion  of  the 
court,  in  Dexter  v.  UaU,  15  WalL  9,  Mr.  Justice  Strong  presents  a  very  for- 
cible argument  in  favor  of  the  proposition,  that  such  contracts  should  be  pro- 
nounced absolutely  void:  '*  Looking  at  the  subject  in  the  light  of  reason,  it  is 
difficult  to  perceive  how  one  incapable  of  understanding  and  of  acting  in  the 
ordinaiy  affairs  of  life,  can  make  an  instrument,  the  efficacy  of  which  consists 
in  the  fact  that  it  expresses  his  intention,  or,  more  properly,  his  mental  con- 
clusions. The  fundamental  idea  of  a  contract  is  that  it  requires  the  assent  of 
two  minds;  but  a  lunatic  or  a  person  non  compos  mentis^  has  nothing  which  the 
law  recognizes  as  a  mind,  and  it  would  seem,  therefore,  upon  principle,  that 
he  can  not  make  a  contract  which  may  have  any  efficiency  as  such.  He  is 
not  amenable  to  the  criminal  laws,  because  he  is  incapable  of  discriminating 
between  that  which  is  right  and  that  which  is  wrong.  The  government  does 
not  hold  him  responsible  for  acts  injurious  to  itself.  Why,  then,  should  one 
who  has  obtained  from  him  that  which  purports  to  be  a  contract,  be  permitted 
to  hold  him  bound  by  its  provisions,  even  until  he  may  choose  to  avoid  it  f 
If  this  may  be,  efficacy  is  given  to  a  form  to  which  there  has  been  no  mental 
assent.  A  contract  is  made  without  any  agreement  of  minds,  and  as  it  plainly 
fequires  the  possession  and  exercise  of  reason  quite  as  much  to  avoid  a  con- 
tract as  to  make  it,  the  contract  of  a  person  without  mind  has  the  same  effect 
Bs  it  would  have,  had  he  been  in  full  possession  of  ordinary  understanding. 
While  he  continues  insane  he  can  not  avoid  it,  and  if,  therefore,  it  is  opera- 
tive until  avoided,  the  law  affords  a  lunatic  no  protection  against  himself;  yet, 
a  lunatic,  equally  with  an  infant,  is  confessedly  under  th^  protection  of  courts 
of  law  as  well  as  courts  of  equity.  The  contracts  of  the  latter,  it  is  true,  are 
generally  held  to  be  only  voidable  (his  power  of  attorney  being  an  exception). 
Unlike  a  lunatic,  he  is  not  destitute  of  reason.  He  has  mind,  but  it  is  imma- 
ture, insufficient  to  justify  his  assuming  a  binding  obligation,  and  he  may 
deny  or  avoid  his  contract  at  any  time,  either  during  his  minority  or  after  he 
comes  of  age.  This  is  for  him  a  sufficient  protection;  but  as  a  lunatic  can  not 
avoid  a  contract,  for  want  of  mental  capacity,  he  has  no  protection,  if  his  con- 
tract is  only  voidable." 

It  was  not  necessary,  however,  in  determining  the  question  which  was  be- 
fore the  court  in  that  case,  to  decide  this  point.  The  question  there  was  as 
to  the  validity  of  a  power  of  attorney,  executed  by  one  who  was  insane,  and  it 
was  held  that^  conceding  that  contracts  of  lunatics  and  infants  stood  upon 
common  ground,  such  an  instrument  would  be  absolutely  void.  The  same 
doctrine  thus  held  by  Mr.  Justice  Strong  is  maintained  with  much  ability  in 
the  dissenting  opinion  of  Cole,  J.,  in  Allen  v.  Berryhill,  27  Iowa,  540,  whore 
the  authorities  on  both  sides  of  the  question  are  reviewed.     See,  also.  Van 
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Deusen  t.  SweH,  61  N.  T.  378,  where  it  is  explicitly  laid  down  that  the  deed 
of  one  who  is  non  compos  mentia  is  absolutely  yoid.  To  the  same  effect  is  the 
opinion  of  Gibson,  0.  J.,  in  Desilver^s  Estate,  5  Bawle,  110. 

ExECUTORT  Contracts. — In  many  of  the  cases  on  this  subject  a  distinctioD 
is  drawn,  with  respect  to  the  Talidity  of  contracts  of  insane  persons,  between 
those  which  are  executed  and  those  which  are  executory.  And,  in  general, 
it  may  be  stated,  that  contracts  of  the  latter  class  are  much  more  readily 
avoided  on  this  ground  than  those  of  the  former.  Thus,  in  Afusselman  v. 
Cravens,  47  Ind.  1,  it  was  held  that  a  note  voluntarily  given  as  a  subscription 
to  a  college  endowment  might  be  avoided  on  a  plea  of  insanity,  although 
taken  in  good  faith  and  acted  upon  by  the  other  party,  but  that  it  would  b» 
otherwise  as  to  an  executed  contract.  Indeed,  the  general  doctrine  is  that 
an  executory  contract  of  one  who  is  insane  can  not  be  enforced  against  hiniy 
however  fairly  or  honestly  it  may  have  been  entered  into.  Thus,  in  Van  Pair 
ton  V.  Beats,  46  Iowa,  62,  it  was  decided  that  a  lunatic  signing  a  note  as  a 
surety  for  an  antecedent  debt  was  not  bound  thereby,  although  the  other  ooii« 
tracting  party  was  ignorant  of  his  infirmity.  So,  where  one  in  good  faith  be- 
came bail  for  certain  prisoners,  relying  upon  a  memorandum  in  writing,  signed 
by  an  insane  person,  promising  to  indemnify  him,  and  the  obligee  having  been 
compelled  to  pay  the  bond,  brought  an  action  on  the  promise,  it  was  held  that 
the  contract  could  not  be  enforced:  Laadt  v.  Pinniek,  I  Tyler,  247.  To  sustain 
an  action  on  a  note  made  by  a  lunatic,  it  was  held  in  Hteks  v.  MarshaU,  8  Hun, 
d27,  that  such  a  consideration  must  be  shown  to  have  been  received  that  jnstioe 
and  equity  would  require  the  debt  to  be  paid  out  of  the  lunatic's  estate.  For 
other  cases  of  executory  contracts  of  lunatics  which  the  courts  have  refused  to 
enforce,  see  Sentance  v.  Poole^  3  Car.  &  P.  1;  Dunnage  v.  WhUSf  I  Will.  67; 
HoUy.  Warren,  9  Ves.  606. 

EzxouTSD  CoNTBACia. — ^It  is  a  generally  recognised  exception  to  the  doo- 
trine  of  the  invalidity  of  contracts  of  persons  non  compos  meniis  that*  where 
such  a  contract  has  been  entered  into  in  good  faith,  for  a  fair  consideration, 
without  notice,  or  anything  that  would  lead  a  prudent  person  to  notioe,  of 
the  infirmity,  and  has  been  so  far  performed  that  the  parties  can  not  be 
placed  in  statu  quo,  it  cannot  be  avoided.  The  doctrine  of  the  cases  on 
subject  is  thus  laid  down  by  Chief  Baron  Pollock  in  Motton  v.  Camroux,  2  Ezch. 
602:  "  We  are  not  disposed  to  lay  down  so  general  a  proposition  as  that  all 
executed  contracts  boftajide  entered  into  must  be  taken  as  valid,  though  one 
of  the  parties  be  of  unsound  mind;  we  think,  however,  that  we  may  safely 
conclude  that  when  a  person  apparently  of  sound  mind,  and  not  known  to  be 
otherwise,  enters  into  a  contract  for  the  purchase  of  property  which  is  fait 
and  bona  fide,  and  which  is  executed  and  completed,  and  the  property,  the 
subject-matter  of  the  contract,  has  been  paid  for  and  fuUy  enjoyed,  and  can 
not  be  restored  so  as  to  put  the  parties  In  siaiu  quo,  such  contract  can  not 
afterwards  be  set  aside  by  the  alleged  lunatic  or  those  who  represent  him:** 
A  similar  doctrine  is  held  in  Dane  v.  Kirkwall,  8  Car.  &  P.  679;  Price  v.  Ber^ 
rington,  7  Eng.  L.  &  Eq.  254:  Loomis  v.  Spencer,  2  Paige,  153;  Sprague  v.  Duet^ 
11  Id.  480;  Beats  v.  See,  10  Pa.  St.  56;  Lancaster  etc  Bank  v.  Moore,  78  Id. 
414;  Young  Y.  Stevens,  ^"S.  H.  133;  Wilder  y,  Weahteff,  34  Ind.  184;  Behren 
V.  McKenade,  23  Iowa,  343;  Lincoln  v.  Buekmaster,  32  Vt  658;  Eaton  v.  Eato% 
37  N.  J.  L.  (8  Vr. )  108;  Matthiessm  etc  Co.  v.  McMahon,  38  Id.  536;  Seanlan 
V.  Cobb,  85  HL  296.  But  in  Seaver  v.  Pfielps,  11  Pick.  304,  it  was  held  that 
a  pledge  of  a  note  was  not  an  executed  contract,  and  that  if  made  while  the 
pledgor  was  insane,  even  though  the  pledgee  had  no  notice  of  the  foot,  and  ne 
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fraad  was  practiced,  the  pledgor  could  recover  in  troTer.  See,  much  to  the 
same  parpoee:  Biee  v.  Peet,  15  Johns.  503^ 

The  ground  of  the  liability  in  such  cases,  however,  is  not  so  much  that  the 
party  is  regarded  as  having  made  a  binding  contract,  as  that  he  has,  by  mean* 
of  an  apparent  contract,  received  an  advantage  or  benefit  which  he  can  not 
restore,  and  that  it  would,  therefore,  be  unconscientious  and  iuequitable  ta 
permit  him,  on  being  restored  to  reason,  to  avoid  the  apparent  contract.  It 
is  the  benefit  received,  rather  than  the  contract,  which  entails  the  liability: 
Lmeoln  v.  Bucknuuter,  32  Vt  652;  MaUhieaaen  ate,  Co.  v.  MeMahon,  88  K. 
J.  L.  (9  Yr.)  536;  Gore  v.  Oibaon^  13  Meee.  &  W.  626. 

A  strong  case  on  this  point  is  BeaU  v.  See,  10  Fa.  St.  56.  There  an  insane 
merchant,  in  the  ordinary  course  of  trade,  made  large  purchases  of  person* 
who  were  unaware  of  his  condition,  at  fair  prices  and  without  fraud  or  im* 
position,  and  it  was  held  that  after  receiving  the  goods,  and  after  it  had  be* 
come  impossible  to  restore  them,  he  could  not,  by  pleading  insanity,  avoid 
the  contract.  Gibson,  0.  J.,  delivering  the  opinion,  says,  referring  to  the 
instructions  given  in  the  court  below  on  this  point:  "As  to  the  rest  of  the 
case,  the  judge  charged  pretty  much  as  the  law  is  laid  down  in  La  But  v. 
QUkymin,  4  Pa.  Sk  375,  in  which  it  was  said,  that  an  insane  man,  like  an  in* 
fant,  is  liable  on  his  executed  contract  for  necessaries;  and  in  which  it  wa* 
Intimated  that  he  would  be  liable  for  merchandise  innocently  furnished  tO' 
his  order.  Should  he  have  made  a  wild  and  unthrifty  purchase  from  a 
stranger,  unapprised  of  his  infirmity,  who  is  to  bear  the  loss  that  must  be  in- 
enrred  by  one  of  the  parties  to  it?  Not  the  vendor,  who  did  nothing  that 
any  other  man  would  not  have  done.  As  an  insane  man  is  civilly  liable  for 
his  torts,  he  is  liable  to  bear  the  ooosequenoes  of  his  infirmity,  as  he  ie 
liable  to  besr  his  misfortunes,  on  the  principle  that  where  a  loss  must  be 
borne  by  one  of  two  innooent  persons,  it  shidl  be  borne  by  him  who  oooa- 
iiODed  it.  A  merchant,  like  any  other  man,  may  be  mad  without  showingit; 
and  when  such  a  man  goes  into  the  market,  makes  strange  purchases  and  an- 
ticipates extravagant  profits,  what  are  those  who  deal  with  him  to  think?  To 
treat  him  as  a  madman,  would  exclude  every  speculator  from  the  transaotiona 
of 
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he  has  intemation  which  would  lead  a  prudent  man  to  such  knowledge,  tha 
oontract  will  not  be  held  valid:  lAneoln  v.  Budcmoiter,  32  Vk  652;  Henry  y* 
#%M,  23  Aik.  417;  MaUhknm  etc.  Co.  v.  JfeMahon,  38  K.  J.  L.  (9  Vr.)  536; 
Laneculer  etc  Bank  r.  Moore, 'JS'P^  St  407;  ifoM  v.  TVt&e,  3  Fost  &  F.  297$ 
Seaoan  v.  McDonnell,  10  Exch.  184;  &.  C,  24  Eng.  L.  &  Eq.  484;  see  Seavet- 
r.  Phelps,  11  Pick.  304. 

Abiutt  to  Placi  Parties  in  Statu  Quc^An  important  point,  as  already 
faitimftted,  which  must  be  considered  in  determining  whether  an  insane  person 
shall  bo  allowed  to  avoid  or  rescind  his  executed  contract,  is  as  to  the  pos- 
sibility of  placing  the  parties  in  statu  quo.  The  rescission  or  avoidance  of 
soch  a  contract  is  put  on  equitable  grounds;  and  it  is  generally  held  that  if 
there  has  been  no  unfairness  or  imposition,  or  undue  advantage  taken,  and 
the  insanity  was  unknown  to  the  other  party,  the  contract  will  only  be 
avoided  upon  condition  that  the  party  seeking  relief  will  do  complete  equity 
by  restoring  what  he  has  received:  Canfield  v.  Fairbanks^  63  Barb,  461;  Eaton 
V.  EaJUm,  37  N.  J.  L.  (8  Vr.)  108;  Lincoln  v.  Buchmaster,  32  Vt.  659;  Cart 
V.  HolMay,  5  Ired.  £q.  67;  Arnold  v.  Bkhmond  Iron  Warha,  1  Gray,  434; 
MoUanr,  CamrxmoB,  2  Exch.  486;  1  Whart  &  Stille's  Med.  Jur.,  sec.  9.  But  it 
is  held  in  a  number  of  cases  that  one  seeking  to  avoid  a  contract  on  the  ground 
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of  insanity  Ib  not  bound  to  restore  the  consideration:  Gibson  t.  Soper,  6 
Oray,  279;  Henry  r.  Fine^  23  Ark.  417;  see,  also,  Fom  ▼.  EUdrtO^  10 
Allen,  7d. 

LiABiLnT  FOR  Nbcessabtbs. — ^It  is  well  settled  that  a  lunatic  is  liable  for 
neoessaries  fairly  famished  suitable  to  his  station:  HalleU  ▼.  OaheB,  1  Cosh. 
296;  Kendall  ▼.  May,  10  Allen,  69;  LaEue  ▼.  Oiltyton,  4  Pa.  St  375;  Lan- 
<ast€r  etc  Bank  v.  Moore,  78  Id.  407;  Ex  parte  Northington,  37  Ala.  496; 
Sawyer  v.  Lu/kin,  56  Me.  308;  Van  Hoon  v.  Hann,  39  N.  J.  L.  (10  Vr.)  207; 
Darby  v.  Cahanne,  1  Ma  App.  127;  //f»ry  v.  Fine,  23  Ark-  417;  TaUy  r. 
Tally,  2  Dev.  &  B.  £q.  385;  Richardson  v.  i^^rofij,  13  Ired.  106;  Surlti  v. 
Pipim,  69  N.  C.  513;  McCormick  v.  iiW&r,  85  El.  62;  In  re  Persae,  3  Molloy, 
94;  Baxter  v.  Portitmouth,  5  Bam.  &  C.  170;  NeUon  v.  Dunteomhe,  9  Bear. 
211.  Sometimes  this  liability  is  said  to  be  an  implied  one,  on  the  quaidvm 
merttit:  HalleU  ▼.  Oakes,  I  Gush.  296;  Ex  parte  KorthinfjUm,  37  Ala.  496; 
Series  y.  Pipkin,  69  N.  C.  513;  NeUon  v.  Dunttcombe,  9  Beav.  211.  In  other 
cases  it  is  said  that  express  oontraots  of  lunatics  for  necessaries  at  fair  prices 
are  binding:  BicJiardaon  v.  Strong,  13  Ired.  106;  Henry  v.  Fine^  23  Ark.  417: 
McCormick  v.  Littler,  85  HL  62. 

Mabriaob  CoNTRAcra. — ^The  insanity  of  one  of  the  parties  to  a  marriage,  is 
said,  in  many  cases,  to  render  it  absolutely  void:  Wightman  v.  Wighlman,  4 
Johns.  Ch.  343;  1  Whart.  k  Stille's  Med.  Jur.,  sea  16;  Whart  Conf.  of  Laws, 
sea  142,  and  see  the  cases  collected  in  the  note  to  WiglUman  ▼.  Wightman, 
Swell's  Lea.  Gas.  609;  see,  also,  1  Bish.  Mar.  &  Div.,  sea  139,  ei  9eq,  There 
is,  however,  some  conflict  in  the  authorities  as  to  whether  such  contracts  are 
wholly  void  or  merely  voidabla  The  better  opinion  seems  to  be  that  such  a 
marriage  is  void  merely  in  the  sense  that  it  can  be  avoided  either  directly  or 
collaterally,  but  that  it  may  be  ratified  and  confirmed  so  as  to  be  valid  after 
the  party  is  restored  to  reason:  See  Mr.  Ewell's  note  to  WigJUman  ▼.  Wigk^ 
man,  Ewell's  Lea.  Gas.  609;  1  Bish.  Mar.  &  Div.  sea  13a  In  Wiser  t. 
Lockwood,  42  Vt.  720,  it  was  held  that  although  such  a  marriage  is  "  void,** 
yet  it  constitutes  a  marriage  in  fact,  so  that  where  a  woman  marriod  an  in- 
sane man,  who  afterwards  died,  she  was  entitled  to  a  distributive  share  of  his 
estata 

GoNTRACTS  MADB  AFTER  Inquisitiok. — Gontracts  made  after  one  has  beat 
duly  adjudged  a  lunatic  in  the  manner  prescribed  by  law,  and  placed  under 
guardianship  are  utterly  void:  FitzJiugh  v.  Wilcox,  12  Barb.  235;  Wadsworih 
V.  Sherman,  14  Id.  169;  Pearl  v.  McDowell,  3  J.  J.  Marsh.  658;  MeCrrigU  v. 
Aiken,  Rico  (S.  C.),  56;  Leonard  v.  Leonard,  14  Pic'  *  280;  Eltdonw,  Jasper,  45 
Tex.  409.  But  not  so  if  the  guardianship  has  been  practically  abandoned,  or 
no  guardian  has  been  appointed,  or  the  guardian  has  resigned  without  a  suc- 
cessor having  been  appointed:  Mohr  v.  Tulip,  40  Wis.  66;  EUton  v.  Ja»per, 
45  Tex.  409.  A  deed  made  by  one  confined  in  a  lunatic  asylum,  where  he 
seemed  to  have  somo  knowledge  and  judgment  in  relation  to  the  transaction, 
aiul  it  was  taken  by  the  grantees  with  kind  motives  in  carryingr  out  a  com- 
liromisc  with  his  creditors,  was  upheld  in  Selby  v.  Jackson,  13  L.  J,  Gh.  249. 

LiABiLiTT  FOR  ToRT. — ^Au  iusaue  person  is  liable  for  his  personal  torts, 
M-herc  tho  intent  is  not  of  the  essence  of  the  injury:  Lanca^ttcr  etc  Bank  v. 
.'.ionri\  78  Pa.  St.  407;  Morse  v.  Crawford,  17  Vt.  499,  in  which  case  the 
owiicr  of  a  yoke  of  oxen  bailed  them  to  one  whom  he  knew  to  be  a  lunatic, 
and  tlic  latter  strangled  one  of  them,  and  damages  were  recovered  against 
him  iu  an  action  of  trover.  But  in  a  case  of  slander  the  rule  is  different,  for 
tliero  the  intent  with  which  tho  words  were  spoken  is  of  the  gravamen  ot  the 
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cbftrge,  and  inBanity  can  be  show  in  mitigation  or  hy  way  of  excoBe:  Dickinson 
▼.  Barber,  6  Am.  Dec.  58;  Yeates  v.  Reed,  4  Blackf.  463;  Homer  v.  Marshall, 
6  Muni  466;  Bryant  v.  Jackson,  6  Humph.  199. 

Thb  FniNdPAL  Case  is  frequently  cited  in  New  York  as  an  authority  on 
the  various  other  points  decided:  Culvtr  v.  Haslam,  7  Barb.  822;  Newman  v. 
-Cordell,  43  Id.  456;  Cookv.  Cook,  53  Id.  182;  DewiU  v.  Barley,  9  K.  Y.  392; 
Wakeman  v.  Dalley,  51  Id.  31.  Says  Judge  Cowen,  in  his  valuable  work  on 
the  procedure  in  justices'  courts,  2  Cow.  Trea.  146  (3  ed.):  "The  arguments 
of  counsel  and  the  opinion  of  the  court  in  the  case  of  Jackson  v.  Kimj,  4 
Cow.  207-221,  afford,  of  themselves,  a  valuable  treatise  on  that  branch  of 
the  law  which  respects  the  defense  of  lunacy.  The  case  has  never,  we  believe, 
been  overruled  or  questioned,  at  least  by  our  own  courts;  and  although  the 
rule  which  it  establishes  in  regard  to  the  degree  of  derangement  or  imbecility 
of  mind,  which  renders  a  party  incapable  of  contracting,  has  been  considered 
by  many  as  too  strict,  and  confined  in  its  operation,  yet  it  mnst  be  regarded 
as  the  law  of  the  land,  and  entitled  to  the  consideration  of  undoubted  au- 
thority." 

Lucm  Intbbyals. — ^That,  where  general  or  habitual  insanity  has  been 
established,  one  who  relies  upon  a  will  or  other  instrument  as  having  been 
executed  during  a  lucid  interval,  must  show  that  it  was  so  executed,  and 
that  iho  burden  of  proof  is  on  him:  See  CockrarCs  WiU,  ante,  116,  and  th« 
aote  thereta 
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fABiHZESHZP  Unknown. — If  goods  be  sold  to,  and  charged  against  ona  ^ 
the  members  of  a  partnership,  the  existence  of  the  partnership  not  being 
disclosed,  the  firm  is  liable  to  the  vendor,  if  the  goods  were  furnished  to 
it  and  for  its  benefit,  and  this  although  there  be  an  agreement  in  writing 
with  the  vendor  signed  by  the  individual  partner  only. 

AsscuPfiiT  agaiDst  P.  and  S.  Cleveland  and  S.  I.  Andrus,  as 
partners,  for  certain  millatones,  at  a  price  stated,  and  also  on 
a  quantum  meruU.  The  defendants  pleaded  severally  non- 
assompsity  etc.  It  was  proved,  and  not  denied,  that  the  de- 
fendants were  partners  in  a  mill  at  Eocbester.  It  was  also 
proved  that  the  stones  were  furnished  by  the  plaintiffs,  and  re- 
'  ceived  by  the  defendants.  It  appeared  that  the  negotiation  for 
the  purchase  of  the  stones  was  conducted  by  P.  Cleveland 
through  Erastus  Coming,  who  recommended  him  to  the  plaint- 
iffs. Corning  testified,  in  substance,  that  be  was  acquainted 
with  P.  Cleveland,  and  that  the  house  with  which  he,  the  wit- 
ness, was  connected,  had  transacted  business  with  the  defend- 
jmts  as  partners;  that  P.  Cleveland  came  to  him  in  January, 
1820»  and  said  he  wished  to  get  some  millstones  for  the  corn** 
pany  at  Bochester,  and  gave  him  the  names  of  the  three  de« 
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fendants  as  constituting  said  company;  that  he,  the  witnens, 
introduced  Cleyeland  to  Bejnolds,  one  of  the  plaintiffs,  and 
that  they  agreed  on  the  size,  quality  and  price  of  ihe  stones; 
that  the  plaintiffs  relied  entirely  upon  the  witness  in  giving 
credit  for  the  stones,  which  would  not  have  been  given  to 
Cleveland  individually;  that  a  written  memorandam  of  the 
agreement  was  afterwards  prepared,  containing  a  warranty  of 
the  quality  of  the  stones,  and  was  forwaiacJ  by  P.  Cleveland 
to  the  witness  to  enable  him  to  obtain  said  stones;  that  said 
memorandum  was  an  agpreement  with  P.  Cleveland,  aqd  had 
only  his  signature,  and  was  not  signed  by  the  plaintiffs,  or 
either  of  them ;  that  the  witness  did  not  know  what  had  become 
of  this  paper,  and  that  it  had  been  called  for  by  P.  Cleveland, 
or  some  one  for  him,  but  could  not  be  found.  It  did  not  ap- 
pear that  the  plaintiffs  knew  anything  of  the  partnership  be- 
tween the  defendants,  or  that  they  knew  that  any  one  besides 
P.  Cleveland  was  interested  in  the  mill  at  Bochester;  and  there 
was  evidence  to  prove  that  Cleveland  undertook  to  pay  for  the 
stones,  and  that  they  were  charged  to  him  individually  on  the 
plaintiffs'  books.  The  j udge  charged  the  jury  that  Corning  acted 
as  a  sort  of  agent  of  both  parties;  that  they  must  ascertain 
whether  the  stones  were  furnished  under  the  written  agreement; 
and  that  if  the  stones  were  delivered  to  the  firm,  the  plaintifia 
were  entitled  to  recover.  Verdict  for  the  plaintifis  for  the  price 
of  the  stones,  and  interest,  and  a  motion  for  a  new  trial. 

E,  Bleecker^  lot  the  motion. 

W,  Esleeck,  contra. 

WooDwoBTH,  J.  (after  briefly  stating  the  facts):  It  is  con- 
tended by  the  defendants  that  the  contract  was  made  with  P. 
Cleveland  individually,  and  that  the  suit  ought  to  have  been 
against  him  alone.  He  was  the  ostensible  person  who  made 
the  contract.  It  was  also  evident  that  Reynolds  did  not 
know  there  were  other  persons  connected  with  him  as  partners 
in  the  mill.  I  presume  Reynolds  was  satisfied  as  to  his  respon- 
sibility without  making  any  particular  inquiry.  Coming  says,  in 
this  instance,  they  relied  altogether  on  him  in  giving  the  credit; 
that  the  credit  would  not  have  been  given  to  P.  Cleveland  in- 
dividually, but  no  communication  was  made  to  the  plaintiffs 
respecting  the  partners.  That  the  defendants  were  jointly  con- 
cerned at  the  time,  and  that  the  stones  were  received  is  ii(»l 
questioned.  From  this  statement,  it  appears  to  me  that  all  the 
defendants  are  liable.     A  partnership  is  a  joint  undertaking  to 
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share  in  the  profit  and  loss.  The  defendants  stood  in  that  re- 
lation to  each  other,  not  as  general  partners,  but  as  jointlj  con- 
cerned in  erecting  a  mill  and  procuring  machinery;  thej  \?ere 
partners  to  thisextent:  1  Esp.  29,  and  became  jointly  responsible 
for  articles  purchased  by  one  of  the  partners,  and  applied  to  the 
benefit  of  the  concern.  The  law  is  well  settled  that  if  one  part- 
ner order  goods  himself  without  disclosing  the  names  of  the 
other  partners,  and  the  goods  be  afterwards  delivered  to  tbem 
all,  they  are  all  liable;  because  the  delivery  and  the  sale  are 
considered  as  forming  one  entire  contract.  In  such  case,  the  one 
partner,  who  buys  the  goods,  does  not  contract  for  himself,  but 
on  account  of  the  partnership.  This  doctrine  is  fully  recog- 
nized in  the  books:  SavUle  v.  Robertson ^  4  T.  B.  728;  Schermer^ 
homy,  Loines^  7  Johns.  311;  Muldon  v.  WhiUock,  1  Cowen,  390, 
It  cannot  be  contended  that  the  plaintiffs  have  done  any  act  to 
discharge  the  partners.  Admitting  that  a  special  contract  had 
been  signed  by  the  plaintiffs  and  P.  Cleyeland,  it  would  not 
have  that  effect,  unless  it  appeared  that  the  plaintiffs  had  taken 
him  excluBiTely  for  their  debtor,  knowing  that  there  were  other 
partners. 

It  is  also  urged  that  the  action  ought  to  have  been  commenced 
on  the  special  agreement  in  writing.  I  have  not  discovered  any 
evidence  that  there  was  a  written  contract  signed  by  the  plaint- 
iff. The  writing  delivered  to  Corning  had  not  their  signature. 
It  is  from  that  fact  to  be  inferred  that  Cleveland  merely  noted 
down,  by  way  of  memorandum,  that  Beynolds  was  to  deliver 
the  stones  and  warrant  them.  When  Beynolds  afterwards  ad- 
mitted that  there  was  an  agreement  in  writing,  the  presumption 
is  he  had  reference  to  the  paper  delivered  to  Corning,  for  there 
is  no  legal  evidence  of  the  contents  of  any  other.  If  Beynolds 
had  in  his  possession  a  written  contract,  he  was  not  called  on 
to  produce  it.  Without  that,  the  defendants  can  not  give  parol 
evidence  of  the  contents.  But  if  it  be  admitted  that  there  was 
a  written  contract  corresponding  with  the  statement  of  Bey- 
nolds, it  is  not  a  valid  objection  to  the  recovery.  Where  the 
evidence  is  sufficient  to  support  the  general  count,  supposing 
the  plaintiff  had  not  declared  on  the  special  agreement,  he  is  en- 
titled to  recover  without  any  attempt  to  support  the  agreement: 
7  Johns.  36;  10  Id.  132:  4  Bos.  &  P.  351;  5  Mass.  391.  There 
is  no  special  agreement  laid.  Does  the  evidence  support  the 
general  count?  The  plaintiffs  agreed  to  deliver  the  stones  for 
a  certain  price;  after  delivery,  the  defendants  became  liable  in 
indebitatus  aysumpsit. 
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Tlie  plaintifls  might  declare  by  a  general  count,  in  the  same 
manner  as  if  there  had  been  a  deliyery  in  the  first  instance, 
and  not  an  agreement  to  deliver.  That  part  of  the  agreement 
relating  to  a  warranty  is  a  distinct  subject.  It  may  or  may  not 
entitle  the  defendants  to  an  action  to  recover  damages.  It  is 
not,  however,  so  connected  with  the  sale  of  the  millstones, 
that  the  plaintiff's  right  to  recover  for  the  goods  sold  is  in  the 
least  obstructed  by  the  fact  of  a  warranty.  The  evidence, 
therefore,  is  clearly  sufficient  to  support  the  general  count;  for 
the  contract  was  executed  on  the  part  of  the  plaintiffs.  There 
was  nothing  more  for  them  to  perform.  When  the  contract  is 
executed  on  the  part  of  the  plaintiff,  he  may  declare  generally. 
The  law  raises  a  duty  for  which  assumpsit  will  lie:  4  Binn.  4;  1 
Cowen,  378;  1  Chit.  338;  1  Bos.  k  P.  397. 

I  am  of  opinion  that  the  motion  for  a  new  trial  be  denied. 

SuTHEBLAND,  J.  The  partnership  of  the  defendants,  at  the 
time  when  the  contract  for  the  millstones  was  made  by  P. 
Cleveland,  and  also  when  they  were  delivered,  is  sufficiently 
established  by  the  evidence;  so  that  they  were,  in  fact,  pur- 
chased for  the  use  of  the  firm,  though  the  existence  of  the  firm 
does  not  appear  to  have  been  known  to  the  plaintiffs;  and  they 
were,  therefore,  charged  to  P.  Cleveland  only.  Independent 
of  the  written  special  agreement,  and  striking  that  out  of  the 
case,  I  think  it  is  clear  that  the  defendants  are  liable.  The  con- 
tract was  for  the  benefit  of  the  firm,  and  within  the  scope  of  the 
partnership. 

The  partnership  was  in  a  mill,  and  the  contract  for  mill- 
stones— an  article  of  indispensable  necessity  in  the  prosecution 
of  the  business.  It  was  a  contract,  therefore,  which  each  part- 
ner had  authority  to  make  for  the  whole.  It  is  then,  in  princi- 
ple, a  case  of  dormant  partners,  in  which  a  conti^ct  within 
the  scope  of  the  partnership,  made  by  the  ostensible  partner 
in  his  own  name,  is  sought  to  be  enforced  against  the  firm. 
There  can  be  no  doubt  of  the  liability  of  the  firm  in  such  a 
case.  Though  the  goods  be  furnished  on  the  credit  of  the 
ostensible  partner  only,  the  law  implies  a  promise  to  pay  for 
ihem  on  the  part  of  all  those  who  are  entitled  to  share  in  the 
profits:  SaviUe  v.  BoberUon,  4  T.  R.  720,  726,  728,  per  Ashurst 
and  Buller,  JJ. ;  Hoare  and  others  v.  Dawes  and  another^  Doug. 
371;  Watson,  L.  P.  46,  168,  169.  In  Schermerhom  v.  Zotnes, 
7  Johns.  311,  it  was  held  that  where  a  person  supplied  stores 
to  a  ship,  of  which  there  were  several  owners,  on  the  order  oi 
00 e  of  them,  who  acted  as  ship's  husband,  and  took  his  note  in 
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payment,  and  gave  a  receipt  in  full,  it  was  no  discharge  of  the 
other  owners,  especially  as  it  did  not  appear  that  the  plaintiffs 
knew,  at  the  time,  that  there  were  other  owners;  and  the  note 
not  having  been  paid,  a  recovery  was  had  against  all  the  part* 
ners  upon  the  original  cause  of  action.  The  same  principle 
was  established  in  Muldan  and  Montgomery  y,  Whiilock,  1  Cowen, 
290. 

Bnt  it  is  said  the  action  should  have  been  upon  the  written 
memorandum  of  the  agreement,  made  at  the  time  of  the  sale. 
What  that  memorandum  was^  is  very  imperfectly  disclosed  by  the 
evidence.  Corning,  however,  who  is  the  only  witness  that  ever 
saw  it,  swears  expressly  that  it  was  not  signed  by  Reynolds;  and 
that  it  was  left  in  the  possession  of  P.  Cleveland;  and  con- 
tained a  warranty  of  the  quality  of  the  stones  on  the  part  of 
Beynolds;  that  it  was  sent  to  the  witness  by  P.  Cleveland, 
to  enable  him  to  obtain  the  stones,  and  forward  them  to  the  de« 
fendants.  This  evidence  leaves  it  extremely  questionable 
whether  the  memorandum  contained  any  agreement  whatever 
on  the  part  of  P.  Cleveland  to  pay  for  the  stones.  It  was  left 
m  his  possession  not  to  be  signed  by  Beynolds,  although  it  is 
said  to  contain  a  warranty  on  his  part.  It  does  not  appear  to 
have  specified  either  the  price  or  the  terms  of  payment.  It  was 
probably  no  more  than  a  memorandum  on  the  part  of  Cleve- 
land, himself,  of  the  quality  and  description  of  the  stones;  and 
that  the  plaintiff  had  agreed  to  warrant  them.  The  parties 
agreed  npon  the  description  and  price  of  the  stones  in  the  pres- 
ence of  Corning,  when  Cleveland  proposed  that  they  should 
go  and  reduce  it  to  writing;  upon  which  they  left  the  store  of 
Coming;  and  the  only  evidence  that  they  did  reduce  it  to  writ- 
ing is,  that  P.  Cleveland  some  time  afterwards,  sent  the  memo- 
randum in  question  to  the  witness.  It  does  not  appear  to  be 
in  the  handwriting  of  Beynolds;  and  it  is  expressly  shown  that 
it  was  not  signed  by  him.  There  is  not  a  particle  of  evidence 
that  he  ever  saw,  heard  of,  or  assented  to  it.  I  do  not  think 
that  upon  this  evidence  a  jury  would  be  warranted  in  saying 
that  there  was  any  written  contract  between  the  parties.  Thin 
view  of  the  subject  disposes  of  the  objection. 

But  admitting  a  special  agreement  to  have  been  shown,  every- 
thing which,  so  far  as  it  appears,  it  imposed  upon  the  plaintiffs 
to  do,  has  been  done  by  them.  The  stones  were  delivered  to 
the  plaintiffs,  and  nothing  remains  to  be  done  except  the  pay- 
ment of  the  consideration-money,  on  the  part  of  the  defendants. 
In  such  cases,  the  general  count  of  indebitatus  assumpsit  is  suffix 
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dent,  without  noticing  the  special  agreement.  TUis  subject 
was  maturely  considered  by  the  court,  and  all  the  cases  looked 
at  in  Porter  v.  Ih/co«,  1  Cowen.  359.  But  it  is  said  that  the  spe- 
cial contract  contained  a  warranty  on  the  part  of  the  plaintilfe; 
and  if  they  had  declared  specially,  they  must  have  averred  and 
shown  performance  on  their  part.  If  it  had  been  averred,  I 
apprehend  the  delivery  of  the  stones  to  the  defendants,  and 
their  acceptance  of  them,  without  complaint,  would  be  prima 
facie  evidence  of  a  compliance  with  the  contract  in  that  respect 
That  is  shown  in  this  case.  If  they  were  not  made  aocoiding 
.to  contract  the  defendants  were  at  liberty  to  show  it 

Savaos,  C.  J.,  concurred  in  the  result  of  these  opinions. 
New  trial  denied. 


M  authority  In  RomY.  Bater.  13  Bu^b.  233;  Davit  v.  (Tme,  t 
Bob  (K.  T.)  136. 


Shumway  r.  Stillhan. 

[4  OOWSH,  992.] 

JunaMKNT  BxMDXBXD  IN  ANOTHER  Statx  may  be  avoided  in  an  aotioB 
thereon,  by  showing  that  the  ooart  had  no  jnriadiotion  of  the  penon  of 
the  defendant,  or  of  the  sabjeet  of  the  action. 

JuBiSDicnoN  of  the  ooart  of  record  of  another  state  in  which  the  jodgmeat 
waa  entered  is  presamed. 

JuBisDicnoN,  Want  of,  how  Pleaded. — ^In  an  action  on  a  jadgment  entered 
in  another  state,  it  is  not  sufficient  to  plead  that  the  defendant  was  never 
an  inhabitant  or  resident  of  such  state;  the  plea  must  farther  show  that 
he  did  not  appear  in,  or  defend,  th<5  suit  or  otherwise  subjeot  ^^">y*^  to 
the  jurisdiction  of  the  court. 

NuL  TiiiiL  Record  is  the  only  plea  of  the  general  issue  applicable  to  a  decla- 
ration on  a  judgment  of  a  court  of  record  of  another  state. 

Debt  on  a  judgment  recovered  in  the  circuit  court  of  common 
pleas  at  Worcester,  in  Massachusetts.  Plea,  that  at  the  time 
of  the  commencement  of  the  suit  in  which  said  judgment  waa 
obtained,  and  at  the  time  of  the  rendition  of  judgment,  and 
during  all  the  time  between  the  commencement  of  the  suit  and 
the  recovery  of  judgment,  the  defendant  was,  ever  since  has 
been,  aud  still  is,  an  inhabitant  of,  and  resident  in,  the  city  and 
county  of  Schenectady,  state  of  New  York.  General  demurrer 
and  joinder. 

B.  F,  Butler,  in  support  of  the  demurrer,  contended:  1.  That 
nul  liel  record  was  the  only  proper  plea:   MiUa  v.  Durjfee,  7 
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Cranch,  481;  Hampton  t.  MsConnell,  3  Wheat.  234;  Borden  t. 
litch,  15  Johns.  121, 140  [8  Am.  Deo.  225]r  2.  That  assiimiBg 
4he  plea  in  this  case  to  be  good  in  principle,  it  was  insufficient 
in  not  showing  that  the  defendant  was  not  arrested;  or  did  not 
have  notice  or  volontarilj  appear  in  the  action. 

A.  C.  Paige,  contra^  admitted  that  generally  nul  tiel  record  was 
the  proper  plea  to  an  action  on  a  judgment  of  a  sister  state, 
because  the  merits  could  not  be  inquired  into,  but  he  insisted 
that  the  jurisdiction  in  such  cases  might  be  questioned,  and 
that  the  plea  here  was  a*proper  one  for  that  purpose:  Borden  t. 
fUch,  15  Johns.  141-143  [8  Am.  Dec.  225];  Pawling  v.  Bird,  13 
Id.  207;  Bissell  y.  Briggs,  9  Mass.  462  [6  Am.  Dec.  88];  Kilbum 
T.  Woodworlhf  5  Johns.  37  [4  Am.  Dec.  321];  Robinson  v.  Ward, 
8  Id.  86  [5  Am.  Dee.  327];  Fenton  v.  Oarlick,  Id.  197;  BarOet  v. 
Knight,  1  Mass.  408  [2  Am.  Dec.  36];  Builrick  v.  AUen,  8  Id.  273 
[6  Am.  Dec.  105];  that  the  defendant's  continued  residence  in 
New  York,  as  averred  in  the  plea,  negatived  the  idea  of  his  hav- 
ing been  at  any  time  within  the  jurisdiction  of  the  Massachu- 
setts court,  and  that  if  he  was  arrested,  or  voluntarily  appeared, 
the  plaintiff  should  reply  that  fact;  that  the  declaration  should 
have  averred  jurisdiction:  Kibbe  v.  Kibbe,  Kirby,  119;  and  that 
if  the  plea  were  defective  it  might  be  amended. 

By  Court,  Sutheblaiid,  J.  The  questions  which  arise  npon 
the  demurrer  are:  1.  Whether  any  other  plea  than  that  of  mil 
del  record  can  be  pleaded  in  a  case  like  this;  2.  Admitting  that 
it  is  competent  to  show  that  the  court  which  rendered  the  judg- 
ment had  no  jurisdiction  over  the  person  of  the  defendant,  is 
that  fact  shown  with  sufficient  certainty  by  the  plea  in  question  ? 

The  supreme  court  of  the  United  States,  in  MiUa  v.  Diiryee,  7 
Granch,  481,  decided  that  nU  debet  was  not  a  proper  plea  to  an 
action  of  debt  upon  a  state  judgment,  prosecuted  in  another 
state;  and  that,  in  that  particular  case,  as  it  was  presented  to 
the  court,  nul  tiel  record  was  the  proper  plea.  But  I  do  not 
understand  the  court,  in  the  opinion  delivered  by  Mr.  Justice 
Story,  as  deciding,  or  intimating  that  nul  tiel  record  is  the  only 
proper  plea  to  such  an  action.  The  only  general  proposition 
upon  the  subject  of  pleading,  which  I  conceive  to  have  been 
established  by  that  case  is,  that  nul  tiel  record  is  the  only  proper 
general  issue  in  an  action  of  debt  upon  a  state  judgment;  and 
this  necessarily  resulted  from  the  conclusion  to  which  the  court 
came,  that  by  the  provisions  of  the  constitution  and  the  law  of 
congress  upon  that  subject,  judgments  of  the  state  courts  are  tc 
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be  considered  and  treated  as  records.  Judge  Storj  says:  "  The 
pleadings  in  an  action  are  goTemed  bj  the  dignity  of  the  instm- 
ment  on  whicli  it  is  founded.  If  it  be  a  record,  oonclnsiTe  be- 
tween the  parties,  it  can  not  be  denied,  but  by  the  plea  of  nut 
Hel  record."  And  in  order  to  show  that  the  record  in  that  case 
was  of  this  description,  that  is,  condusiTe  between  the  parties, 
he  says: ''  In  the  present  case,  the  defendant  had  full  notice  of 
the  suit,  for  he  was  arrested  and  gaTC  bail;  and  it  is  beyond  all 
doubt  that  the  judgment  of  the  supreme  court  of  New  York  wa» 
conclusiTe  upon  the  parties  in  that  state;"  putting  the  conclu- 
Biveness  of  the  judgment  between  the  parties  upon  the  gioand 
'ihat  the  defendant  had  notice  of  the  suit,  and  appeared  to  it» 
impliedly  admitting  that  the  judgment  would  not  be  conclu- 
siye  where  the  court  had  not  acquired  jurisdiction  orer  the  per- 
son of  the  defendant;  and  that  in  such  a  case  ntd  Ud,  reoord  wae 
not  the  only  proper  plea. 

This  point  not  haying  been  decided  by  the  sapieme  court  of 
the  United  States,  I  can  not  entertain  a  doubt  upon  principle, 
that  in  an  action  upon  a  state  judgment,  it  is  competent  for  the 
defendant  to  show,  by  a  special  plea,  that  the  court  in  which  the 
judgment  was  rendered  had  no  jurisdiction  either  of  the  subject- 
matter  or  of  the  person.  In  Borden  y.  lUcht  15  Johns.  141  [S 
Am.  Dec.  225],  the  court  say:  **  To  give  any  binding  effect  to  a 
judgment,  it  is  essential  that  the  court  should  hare  jurisdiction 
of  the  person,  and  of  the  subject-matter;  and  the  want  of  juris- 
diction is  a  matter  that  may  always  be  set  up  against  a  judgment, 
when  sought  to  be  enforced,  or  where  any  benefit  is  claimed 
under  it.  The  want  of  jurisdiction  makes  it  utterly  void,  and  un* 
available  for  any  purpose."  In  Andremy.  Montgomery^  19  Johns. 
162  [10  Am.  Dec.  213],  Chief  Justice  Spencer,  in  deUTsring  the 
opinion  of  the  court,  says,  that  this  court,  in  Borden  t.  ^kk^ 
did  not  belieTc  that  the  decision  in  JfiUs  y.  Duryee^  was  intended 
to  be  carried  so  far  as  to  preclude  the  party,  against  whom  it 
was  rendered  from  showing  that  such  judgment  was  feaudulentlj 
obtained,  or  that  the  court  had  not  jurisdiction  of  the  person 
of  the  defendant.  With  these  qualifications,  he  says,  we  are 
bound  by  the  authority  of  that  case  to  consider  a  judgment, 
fairly  and  regularly  obtained  in  another  state,  as  full  and  condu* 
sive  evidence  of  the  matter  adjudicated.  The  same  principle 
was  held  by  Ohief  Justice  Parsons,  in  Bi^ell  v.  Briggs^  9  Mass. 
467  [6  Am.  Deo.  88].  He  says:  "  The  public  acts,  records,  and 
judicial  proceedings  contemplated  by  the  constitution  and  laws 
of  the  United  States,  and  to  which  full  faith  and  credit  are  to 
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be  given,  are  such  as  were  within  the  jurisdiction  of  the  state, 
whence  thej  shall  be  taken.  Whenever,  therefore,  a  record  of 
a  judgment  of  any  court  of  any  state  is  produced  as  conclusive 
evidence,  the  jurisdiction  of  the  court  rendering  it,  is  open  to 
inquiry.  If  it  should  api>ear  that  the  court  had  no  jurisdiction 
of  the  cause,  no  faith  or  credit  whatever  will  be  given  to  the 
judgment."  And  again:  "  If  a  court  of  any  state  should  render 
judgment  against  a  man,  not  within  the  state,  nor  bound  by  it» 
laws,  nor  amenable  to  the  jurisdiction  of  its  courts,  if  that 
judgment  should  be  produced  in  any  other  state  against  the 
defendant,  the  jurisdiction  of  the  court  might  be  inquired  into^ 
and  if  a  want  of  jurisdiction  appeared,  no  credit  would  be  given 
to  the  judgment.'*  Against  the  principle  of  the  plea,  therefore, 
in  my  opinion,  there  is  no  objection;  but: 

Does  the  plea  state  enough  to  show  that  the  court  which  ren- 
dered the  judgment  had  not  jurisdiction  of  the  person  of  the 
defendant  ?  Every  presumption  is  in  favor  of  the  jurisdiction 
of  the  court.  The  record  is  prima  facie  evidence  of  it,  and  wiU 
be  held  conclusive,  until  clearly  and  explicitly  disproved. 
Now  the  plea  in  this  case  may  be  literally  true,  and  yet  the  de- 
fendant may  have  been  personally  served  with  process  in  the 
state  of  Massachusetts,  may  have  entered  special  bail  in  the  ac- 
tion, may  have  appeared  and  litigated  the  cause  either  in  person 
or  by  attorney  upon  the  ixial,  and  may  have  been  present  in 
court  when  the  judgment  was  rendered.  It  merely  states  thai 
the  defendant's  domicile  from  the  commencement  of  the  suit 
until  the  rendering  of  the  judgment,  was  in  Schenectady,  in 
the  state  of  New  York.  Now,  as  said  by  Chief  Justice  Par- 
sons, in  BisseU  v.  Briggs^  9  Mass.  470  [6  Am.  Dec.  88],  an  in- 
habitant of  one  state  may,  without  changing  his  domicile,  go 
into  another;  he  may  there  contract  a  debt,  or  commit  a  tort; 
and  while  there  he  owes  a  temporary  allegiance  to  that  state, 
is  bound  by  its  laws,  and  is  amenable  to  its  courts.  This 
plea,  therefore,  entirely  fails  in  showing  the  want  of  jurisdic- 
tion in  the  court  which  rendered  the  judgment. 

This  plea  was  probably  taken  from  that  in  Bariiet  v.  Knight^ 
1  Mass.  399  [2  Am.  Dec.  36].  But  in  that  case  the  plea  con- 
tained the  further  allegation  that  the  defendant,  at  the  time  of 
making  the  promise,  and  at  the  time  of  the  recovery  of  the  judg- 
ment, was  an  infant,  and  that  case  was  determined  on  the  ground 
that  the  judgment  was  nothing  more  than  a  foreign  judgment, 
and  liable  to  be  impeached,  not  on  the  ground  of  the  want  of 
jurisdiction  only,  but  on  any  other  ground  which  showed  the 
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plaintiff  ought  not  to  have  recovered.  No  objection  was  taken 
to  the  plea  on  the  ground  that  the  want  of  jurisdiction  was  not 
sufficiently  stated.  The  court  seem  to  have  given  more  weight 
in  their  judgment  to  the  fact  of  infan<^  than  the  want  of  juria- 
diction. 

I  am  of  opinion  that  the  plaintiff  is  entitled  to  judgment,  but 
the  defendant  may  amend  his  plea. 

Bule  accordingly. 

This  Case  Caice  aoahv  betorb  the  Coubt  in  6  Wend.  447,  the  defendut 
having  ftmende<l  his  plea  in  conformity  with  the  saggections  of  the  foregoing 
opinion,  bo  as  to  show  that  he  was  not  arrested  or  served  with  prooess  or 
other  notice  in  the  action  in  which  the  judgment  was  rendered,  and  that  he 
did  not  appear  therein  personally  or  by  attorney;  to  which  the  plaintiff  re- 
plied that  he  did  appear  by  attorney,  and  produced  in  evidence  the  record 
•containing  a  recital  of  such  appearance.  There  being  no  evidence  offered  to 
oontradict  this  recital,  the  court  held  that  it  would  be  presumed  to  be 
irue,  and  gave  judgment  for  the  plaintiff. 

Savage,  C.  J.,  delivering  the  opinion,  said:  "  An  examination  of  the  esses 
results  in  the  establishment  of  the  following  proposition:  That  the  jadgment 
of  a  court  of  general  jurisdiction,  in  any  state  in  the  union,  is  eqfoally  oondn- 
«ive  upon  the  parties  in  all  the  other  states  as  in  the  state  in  whic^  it  wss 
rendered.  This,  however,  is  subject  to  two  qualifications:  1.  If  it  appear  by 
the  record  that  the  defendant  was  not  served  with  process,  and  did  not  appesr 
in  person  or  by  attorney,  such  judgment  is  void;  and,  2.  If  it  appear  by  the 
record  that  the  defendant  appeared  by  attorney,  the  defendant  may  disprove 
the  authority  of  such  attorney  to  appear  for  him.*' 

The  principles  of  these  two  decisions  in  this  cause  as  to  when  and  how  far 
the  judgments  of  one  state  are  conclusive  in  the  courts  of  another,  have  been 
Approved  in  many  subsequent  cases:  Thomas  v.  Robinson,  3  Wend.  269;  Star* 
huchw  Murray^  5  Id.  156;  ImjaUs  v.  Sirrague,  10  Id.  673;  Bradshawv,  Ileatk, 
13  Id.  416;  Foot  v.  Stevens,  17  Id.  485;  Alervin  v.  KumbtU  23  Id.  295;  Rttd 
Y.  Prait,  2  Hill,  66,  per  Bronson,  J.,  dissenting;  De  Witt  v.  Burnett,  3  Barb. 
99;  WHglU  v.  Vouylass,  10  Id.  Ill;  Gould  v.  Glass,  19  Id.  188;  VanbusUrk 
V.  Warren,  34  Id.  464;  S.  C,  13  Abb.  Pr.  153;  Black  v.  Black,  4  Bradf.  208; 
S.  C,  4  Abb.  Pr.  166;  Ilarrod  v.  BarreUo,  1  HaU,  162;  WUson  v.  XiUs,  2 
Id.  372;  Porter  v.  Bronson,  19  Abb.  Pr.  237;  Cftemting  Canal  Bank  v.  Jud- 
son,  8  N.  Y.  262;  Hatcher  v.  Bocheleau,  18  Id.  96;  Potter  v.  Merchant^  Dank, 
28  Id.  653;  McCartney  v,  Bostwk'm^  32  Id.  64;  Kerr  v.  Kerr,  41  Id.  275;  Fer- 
guson v.  Crauford,  70  Id.  257.  The  effect  of  such  judgments  is  discussed  at 
length  in  the  note  to  Barilel  v.  Knight,  2  Am.  Dec.  42.  See,  on  the  same 
subject:  Rogers  v.  Coleman,  3  Id.  733,  and  note;  Robinson  v.  Ward,  5  Id.  327, 
and  note;  Bissdl  v.  Briggs,  6  Id.  88;  Hanover  v.  Turner,  7  Id.  206,  note; 
Borden  v.  Fitcli,  8  Id.  225;  Aldrieh  v.  Kinney,  10  Id.  151;  Andrews  ▼.  lioitt' 
fjfomery.  Id.  213;  Spencer  v.  Brochway,  13  Id.  615w 
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The  People  v.  Hj 

[4  COWSX,  849.] 

Trs  Piofub,  ok  thx  Sotzbbion,  are  not  bound  by  general  words  in  a 
■tatate,  reatiictive  of  prerogative  right,  title  or  interest,  wiless  ex- 
pressly named. 

Acrrs  ov  Ldcitatiok  and  Bankbuftct  do  not  bind  the  king  nor  the  people. 

Thb  Peoflb  have  saoceeded  to  all  the  rights  of  the  kin^  tho  former  sover^ 
eign. 

PcjBLiG  Statutes  are  judicially  noticed. 

Assumpsit.  The  declaration  alleged  that  the  defendant  was 
indebted  to  the  plaintiffs  for  certain  work  and  services  per- 
formed for  him  at  his  request  by  the  clerks  of  this  court,  and 
for  materials  famished  by  the  plaintiffs  for  said  work,  and  that, 
being  so  indebted,  he  promised,  etc.  Plea,  in  substance,  Ihut 
after  said  promises,  the  defendant  was  duly  discharged  from  all 
his  debts,  under  the  provisions  of  the  act  for  giving  relief  in 
cases  of  insolvency,  etc.     General  demurrer  and  joinder. 

• 

'JMcoU^  Attorney-general^  in  support  of  the  demurrer,  con- 
tended: 1.  That  the  people,  being  sovereign  and  not  being 
specially  named  in  said  act,  were  not  bound  by  a  discharge  un- 
der it:  Peoj^  V.  GUhert,  18  Johns.  229;  11  Co.  68;  6  Id.  14;  7 
Id.  32;  AudLey  v.  HdLsey,  Sir  Wm.  Jones,  202;  Rex  y.  Pixley, 
Bunb.  202;  Anon,,  1  Atk.  262;  Cooke's  B.  L.,  ch.  8,  sec.  13; 
2.  That  the  plea  should  show  that  the  debt  accrued  after  the 
passage  of  the  act, 

O,  Q.  Otis,  contra^  contended  that  the  assignment  of  the  de- 
fendant's effects  was  in  trust  for  all  his  creditors,  of  whom  the 
people  were  part;  that  it  would  be  presumed  that  the  people 
took  the  benefit  of  the  dividend,  and  the  discharge  being  thus 
beneficial  to  them,  they  were  bound  by  it,  though  not  named  in 
the  statute:  1  Bl.  Com.  264;  11  Bep.  71;  and  that,  comparing 
the  date  of  the  act  giving  clerks  fees  and  the  insolvent  act, 
the  court  would  take  judicial  notice  that  the  indebtedness  arose 
sub  jequently  to  the  latter  act. 

By  Court,  Saya&e,  C.  J.  It  is  a  maxim  of  the  common  law 
that  when  an  act  of  parliament  is  made  for  the  public  good, 
the  advancement  of  leligion  and  justice,  and  to  prevent  injury 
and  wrong,  the  king  shall  be  bound  by  such  act,  though  not 
naried;  but  when  a  statute  is  general,  and  any  prerogative 
ri'c^it,  title  or  interest  would  be  divested  or  taken  from  the 
t   "/J,  in  such  case  he  shall  not  be  bound,  unless  the  statute  is 
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made  by  express  words  to  extend  to  him:  11  Co.  74;  Bac.  Ab., 
Prerogative  (£.),  pi.  5.  The  acts  of  limitation  and  of  bank- 
ruptcy have  been  held  in  England  not  to  bind  the  king.  And 
the  same  doctrine  was  adopted  by  this  ooart  in  the  People  ▼. 
OUbert,  18  Johns.  229,  so  far  as  relates  to  the  statute  of  limita- 
tions. The  reason  of  that  case  applies  to  the  insolvent  acts^ 
and  the  same  rnle  must  prevail.  That  the  people  of  the  state 
being  the  sovereign,  have  succeeded  to  the  rights  of  the  king, 
the  former  sovereign,  is  also  held  in  the  case  last  cited.  This 
disposes  of  the  demurrer  in  favor  of  the  plaintiffs.  Were  it 
necessary  to  decide  the  other  question,  I  should  incline  to 
consider  the  plea  sufficient,  on  the  ground  that  the  court  are  to 
take  notice  of  all  public  acts.  They,  therefore,  know  that  the 
law  giving  the  clerks'  fees  to  the  people,  was  passed  at  the  same 
session  with  the  insolvent  act.  And  the  services  must  neces- 
sarily have  been  rendered  afterwards. 

Judgment  for  the  plaintiffs, 

GkNKBAL  WoBDS    IK  STATUTS  do    not  BiHn  TBM    SOVEBBOV.  —  "It  If 

tmaaX  for  the  legiBUtare  in  Mts  of  rastnint  which  they  intend  to  bind  the 
king,  to  name  him  ezpreeely;  and  if  he  ie  not  exprenly  named,  it  has  alwaja 
been  taken  heretofore  that  the  legiaUtnre  intended  only  to  bind  the  aabjee^ 
and  to  make  the  act  extend  to  them,  and  not  to  the  king,  for  he  is  favoted  in 
all  eaqpositiona  of  acta.  And  becanae  it  is  not  an  act  withoat  the  kiimfs 
assent,  it  is  to  be  intended  that  when  the  king  gives  his  assent  he  does  nol 
mean  to  prejudice  himself,  or  to  bar  himself  of  his  liberty  and  privilege,  bat 
he  assents  that  it  shall  be  a  law  among  his  subjects.  And  so  inasmuch  as 
the  act  is  made  by  the  subjects,  who,  it  ii  to  be  presumed,  would  not  restnai 
the  king^  and  also  by  the  king  himself,  who  cannot  be  presumed  to  mean 
to  restnin  himself,  the  expositors  of  acts  have  heretofore  well  collected  froaa 
the  intent  of  them,  that  the  king  should  be  exempted  out  of  the  genenl 
words  of  restraint,  unless  he  is  expressly  named  and  restrained:**  WeUkm  v. 
Berkley,  Plowd.  239,  240;  Hardcastle  on  Rules  of  Const  of  Statutory  Law, 
180.  This  rule  does  not  mean  that  the  king  as  an  individual  is  excepted  from 
the  operation  of  general  statutes  unless  specially  named  as  to  "such  inferior 
rights  as  belong  indifferently  to  the  king  or  to  a  subject,  such  as  the  title 
to  an  advowson  or  landed  estate,"  but  that,  as  a  sovereign,  he  is  not^  without 
express  words,  to  be  stripped,  by  an  act  of  the  legislature,  "of  any  part  of 
his  ancient  prerogative,  or  of  those  rights  which  are  incommunicable^  and 
are  appropriated  to  him  as  essential  to  his  regal  capacity:"  1  Wooddes.  Leet 
31;  Hardcastle  on  Rules  of  Const,  of  Statutory  Law,  18L 

Thus  it  has  been  adjudged  that  general  statutes  of  Umitation  do  not  bind 
the  king  if  not  expressly  named;  and  so  of  other  general  statutes  of  a  like 
nature:  Magdalen  College  ccuie,  11  Co.  66.  So  it  was  held,  in  The  King  v. 
Cook,  3  T.  B.  519,  that  the  prerogative  right  of  exemption  from  toll  was  not 
abridged  by  Stat.  25  Qeorge  IIL,  c  51,  sec.  4,  and  that  the  toll  preaoribed 
by  that  act  could  not  be  exacted  from  messengers  cairying  dispatches  for  the 
government.  So  the  statute  imposing  poor  rates  does  not  apply  t^  property 
occupied  by  or  for  the  crown:  The  Queen  v.  McCann,  L.R.3Q.Bb.  ft5»S  C. 
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affinned,  Id.  677.  So,  in  Featlter  v.  TJie  Queen,  G  Best.  &  S.  257,  it  was  de- 
cided that  letters  patent  for  an  invention  under  the  Statute  of  Monopolies, 
21  Jac  I,  a  3,  sec  6,  securing  the  exclusive  use  of  such  invention  to  the 
patentee,  did  not  preclude  the  crown  from  manufacturing  the  invention  for 
the  use  of  the  nation,  without  leave  of  the  inventor,  and  this  decision  is 
affirmed  in  Dixon  v.  London  Small  Arms,  L.  R.  1  App.  Cas.  632.  So  it  has 
been  held  that  statutes  prohibiting  the  removal  of  causes  by  certiorari,  or 
imposing  costs  upon  litigants,  do  not  apply  to  the  crown  unless  it  is  so  ex- 
greased,  for  it  is  a  prerogative  of  the  king  not  to  pay  costs,  and  to  sue  in 
what  court  he  pleases:  TJie  King  v.  Allen,  15  East,  333;  The  King  v.  Inhabi- 
ianta  of  Cumberland,  6  T.  R.  194;  The  Queen  v.  Beadle,  2G  L.  J.  Mag.  Cas. 
111.  For  other  illustrations  of  the  rule  as  applied  in  the  English  courts,  see 
Tobin  V.  The  Queen,  32  L.  J.  C.  P.  216;  Re  Cuckfield  Burial  Board,  24  L.  J. 
Cb.585. 

Application  of  Doctbins  in  the  United  States. — On  the  separation  of 
the  American  colonies  from  the  mother  country,  and  the  subsequent  organi- 
zation of  the  government  of  the  United  States,  the  sovereignty  formerly  be- 
longing to  the  crown  was  apportioned  between  the  states  and  the  general 
government,  as  were  also  such  parts  of  the  royal  prerogative  as  appertained 
to  the  king  as  parens  j>alruB,     It  was  accordingly  established  at  an  early  day 
that  neither  the  general  government  nor  the  several  states  are  bound,  without 
express  mention,   by  general  words  in  a  statute,   which  trench  on  their 
respective  prerogatives  of  sovereignty:  Svfearingen  v.  United  States,  11  GilL 
&  J.  373.     Says  Gibson,  G.  J.,  in  CommonweaUh  v.  Baldwin,  1  Watts,  54: 
"In  a  monarchy,  the  exemption  of  the  sovereign  from  the  operation  of  stat- 
utes in  which  he  is  not  named,  is  founded  in  prerogative,  and  hence  it  is  sup- 
posed that  no  Buch  exemption  can  be  claimed  for  a  sovereign  constituted  of 
the  people  in  their  collective  capacity.     It  is  certain  that  so  much  of  the  pre- 
rogative as  appertained  to  the  king  by  virtue  of  his  dignity,  is  excluded  by 
the  nature  of  oar  government,  which  possesses  none  of  the  attributes  of  roy- 
alty; but  so  much  of  it  as  belonged  to  him  in  the  capacity  of  parens  patrice, 
or  universal  trustee,  enters  as  much  into  our  political  compact,  as  it  does  into 
the  principles  of  the  British  constitution.    Why  should  it  not  do  so  pecul- 
iarly, where  the  maxim  salus  populi  is  the  predominant  principle  of  a  gov- 
ernment, to  whose  operations  and  well  being  the  prerogative  is  as  essential  as 
to  those  of  a  monarchy  ?"    And  recurring  to  what  is  said  supra  as  to  the 
nature  of  this  branch  of  the  royal  prerogative,  it  is  readily  seen  that  as  it 
appertains  not  to  the  king's  person  or  dignity  as  an  individual  merely,  but  to 
his  regal  character,  to  his  functions  as  a  sovereign,  there  is  nothing  incon- 
ctBtent  in  the  application  of  the  doctrine  to  our  state  and  national  sovereign- 
ties. 

It  is  not  necessary,  however,  to  resort  to  the  doctrine  of  prerogative,  to 
find  ground  for  the  application  of  this  rule  of  statutory  construction  in  the 
United  States.  Mr.  Justice  Story,  in  his  opinion  in  United  States  v.  Iloar,  2 
Mason,  314,  after  discussing  the  doctrine  as  a  part  of  the  prerogative  of  sov- 
ereignty, says:  **  But  independently  of  any  doctrine  founded  on  the  notion  of 
prerogative,  the  same  construction  of  statutes  of  this  sort  ought  to  prevail, 
founded  upon  the  legislative  intention.  Where  the  government  is  not  ex- 
pressly or  by  necessary  implication  included,  it  ought  to  be  clear,  from  the 
nature  of  the  mischiefs  to  be  redrafted,  or  the  language  used,  that  the  govern- 
ment itself  was  in  contemplation  of  the  legislature,  before  a  court  of  law 
would  be  authorized  to  put  such  an  interpretation  upon  any  statute.  In  gen« 
eral,  acts  of  the  legislature  are  meant  to  regulate  and  direct  the  nets  and 
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rightt  of  citixnoa,  and  in  most  cases  the  reasoning  applicable  to  them  applies 
with  very  different,  and  often  contrary,  force  to  the  government  itself.  It 
appears  to  me,  therefore,  to  be  a  safe  mle,  founded  in  the  principles  of  the 
common  law,  that  the  general  words  of  a  statute  ought  not  to  indade  the 
government,  or  affect  its  rights,  unless  that  construction  be  clear  and  indis- 
putable upon  the  text  of  the  act." 

Except  when  it  is  otherwise  provided  by  express  statute,  it  seems  to  be  an 
established  rule  of  construction  of  legislative  acts  in  the  United  States,  thai 
general  words  therein  will  not  apply  to  the  state  or  nation  to  tho  material 
detriment  of  their  sovereign  rights  or  interests,  unless  such  application  ap- 
pears by  the  language  used  to  have  been  clearly  intended:  Sedgwick  on  Con- 
struction of  Statutes,  337  (2  ed.)-  Strong,  J.,  delivering  tho  opinion  of 
the  court,  in  Savinga  Bank  v.  CTniUd  States,  19  Wall  239,  says:  "  It  fi  a 
familiar  principle  that  the  king  is  not  bound  by  any  act  of  parliament^  unless 
he  be  named  therein  by  special  and  particular  words.  The  most  geoersl 
words  that  can  be  devised  (for  example,  any  person  or  penons,  bodies,  politic 
or  corporate)  affect  not  him  in  the  leasts  if  they  may  tend  to  restrain  or  dimin- 
bh  any  of  his  rights  and  interests:  Magdalen  College  case,  II  Ca  74;  Kmg  v. 
AUen^  15  East,  333.  He  may  even  take  the  benefit  of  any  particular  act^ 
though  not  named:  7  Co.  32;  Potter's  Dwarris  on  Stat  151,  152.  The  rule 
thus  settled  respecting  the  British  crown  is  equally  applicable  to  this  govern- 
ment, and  it  has  been  applied  frequently  in  the  different  states,  and  practi- 
cally in  the  federal  courts.  It  may  be  considered  as  settled  that  so  much  of 
the  royal  prerogative  as  belonged  to  the  king  in  his  capacity  of  parent  pairitB, 
or  universal  trustee,  enters  as  much  into  our  political  state,  as  it  does  into  the 
principles  of  the  British  constitution:  CoffunonwecUth  v.  Baldvfin,  1  >^atti^  54; 
People  V.  EoMiter,  4  Cow.  143;  UnUed  States  v.  Dams,  3  McLean,  483;  UnUed 
States  V.  WiUianu,  5  Id.  133;  CommonweaUh  v.  Joknson,  6  Ps.  St.  136;  United 
States  V.  Oreene,  4  Mason,  427;  UnUed  Staies  v.  Hoar,  2  Id.  311;  UnitedStates 
V.  Jlewes,  Crabbe,  307." 

Examples  or  AppucATioir  of  Rule. — ^The  exemption  of  the  federal  gov- 
ernment^ as  well  as  of  the  state,  from  the  operation  of  general  woKds  in  a 
statute,  where  they  are  not  particularly  included,-  applies  to  all  eases  in 
which  the  effect  of  the  statute  would  be  to  trench  upon  the  rights  or  interests 
of  sovereignty.  Statutes  of  limitation  afford  frequent  instances  of  the  ap- 
plication of  the  doctrine.  Neither  the  general  government  nor  the  state  is 
bound  by  such  a  statute,  unless  it  is  expressly  so  provided:  United  States  v. 
Hoar,  2  Mason,  311;  United  States  v.  Daw,  3  McLean,  483;  United  States 
V.  WiUiams,  5  Id.  133;  Weatherhead  v.  Bledsoe,  2  Overt  357;  CommonweaUh 
r.  Johnson,  6  Pa.  St  136;  Swearingen  v.  United  States,  11  GUL  k  J.  373; 
Sedgwick  on  Const.  Stat.  84.  Nor  by  a  statute  limiting  the  time  during 
which  a  judgment  shall  be  a  lien:  Commonwealth  v.  Baldwin,  I  Watts,  54; 
Josselyn  v.  Stone,  28  Miss.  753.  And  it  is  held  that  an  act  abolishing  im- 
priBonment  for  debt  does  not  apply  to  debts  due  the  state  or  United  States: 
People  V.  RossUer,  4  Cow.  143;  United  States  v.  Eewes,  Crabbe,  307.  So  a 
discharge  of  an  insolvent  debtor  under  a  state  insolvent  law  does  not  bLod 
the  United  States  with  reference  to  debts  due  from  the  insolvent:  United 
States  v.  WHson,  8  Wheat  253.  Nor  does  an  act  imposing  costs  upon  the 
losing  party  in  a  civil  suit  apply  to  the  state  without  special  mention:  Stait 
V.  Kinne,  41  N.  H.  238.  So,  in  United  ttates  v.  Greene,  4  Mason,  427,  it 
was  held  that  the  clause  in  the  judiciary  act  of  1789,  prohibiting  the 
assignee  of  a  note  from  bringing  suit  in  the  United  States  courts,  where  the 
maker  and  payee  reside  in  the  same  state,  does  not  apply  to  notes  indorsed 
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or  amigned  to  the  United  States.  Again,  in  Savings  Bank  ▼.  United  States, 
19  WalL  227,  it  wsm  decided  that  the  proviaionB  in  the  internal  revenne  act 
as  to  the  method  of  proceeding  in  certain  cases  for  the  collection  of  claims 
did  not  prohibit  the  United  States  from  bringing  an  action  of  debt,  or  other 
common  law  action  for  sach  claims,  since  there  were  no  express  words  in  the 
act  applying  it  to  the  government. 

Ths  Limitations  of  ths  Hulk  in  this  country  are  somewhat  similar  to 
thoee  which  restrict  its  application  in  England.  Hence,  it  is  held  that  acta 
of  legislation  laying  down  general  mles  of  procedure  in  civil  actions,  but  not 
impairing  sovereign  rights,  apply  equally  to  suits  by  the  citizen  or  by  the 
government;  as  a  provision  allowing  parties  in  interest  in  civil  suits  to  testify: 
Chrten  v.  United  States,  9  WalL  655.  So,  a  law  enacted  to  prevent  wrong 
and  nsorpation  applies  to  the  state  without  express  words,  as  whero  an  act 
was  paaaed  providing  a  particular  mode  of  investigation  of  election  contests^ 
lor  the  pnrpose  of  securing  the  purity  of  elections:  Commonwealth  v.  Oar- 
rigues,  28  Pa.  St.  9.  So,  the  state  may,  without  special  mention,  have  th» 
benefit  of  an  act  passed  in  the  ^iterest  of  public  justice.  Thus,  in  a  law  pro* 
Tiding  a  penalty  for  forging  any  public  record,  "with  intent  that  any  person 
may  be  defranded,**  the  word  *' person"  was  construed  to  include  the  states 
Martm  ▼.  &tate»  24  Tex.  61. 
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BooSy  LiABiLRT  JOEL — One  who  keeps  a  dog,  having  notice  that  it  is  in  the 
habit  of  wonying  or  injuring  the  stock  of  others,  is  liable  for  the  injury 
it  oommitfl. 

Vooa,  Killing  of. — ^A  dog  which  attacks  persons,  or  kills  sheep^  may  be 
kiUed  by  any  one  as  a  nuisance.  It  may  also  be  killed  by  one  on  whose 
land  it  is  chasing  domestic  animals;  and,  in  other  cases,  when  neces* 
sary  to  separate  it  from  animals  which  it  is  attempting  to  kill  or  injure. 

Cebtiobabi  to  reverse  a  judgment  of  a  justice's  court  obtained 
by  the  defendant  in  error  who  was  plaintiff  below,  against  the 
plaintiff  in  error,  who-  was  defendant  in  an  action  of  trespass 
for  killing  the  plaintiff's  dog  in  which  the  general  issue  waa 
pleaded  and  also  justification  because  the  killing  was  necessary 
to  protect  the  defendant's  property.  It  appeared  that  one  of 
the  plaintiff's  witnesses  set  the  dog  on  the  defendant's  hogs  but 
that  he  did  not  hurt  them,  and  that  he  afterwards  attacked  the 
hogs  Toluntarily,  but  was  called  off  by  the  witness  who  took  him 
by  the  ear  and  was  leading  him  away,  when  the  defendant 
came  out  with  his  gun.  The  witness  let  go  his  hold  and  the 
defendant  killed  the  dog  near  his  gate.  It  further  appeared 
that  the  witness  had  several  times  set  the  dog  on  the  defend- 
ant's cattle  when  they  came  under  the  plaintiff's  shed,  but  was 
told  by  the  plaintiff  to  be  careful  that  he  did  not  injure  them. 
The  defendant  offered  to  show,  in  bar,  that  the  dog  had  habit* 
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unlly  worried  bis  cattle,  hogs,  etc.,  on  his  premises  wiih  the 
plaintiff's  knowledge,  but  the  justice  decided  that  such  evidence 
oould  not  defeat  the  action  though  it  might  mifcigaie  the 
damages. 

W.  L,  F.  Warrea^  for  the  plaintiff  in  error. 
W,  MelcaLf^  contra. 

Bj  Court,  WooDWOBTH,  J.  If  the  plaintiff's  dog  had  worried 
or  injured  the  defendant's  cattle  on  bis  land,  an  action  would 
lie,  if  the  plaintiff  bad  previous  notice  that  his  dog  was  in  the 
habit  of  being  thus  vicious.  But  except  in  the  case  of  worrying 
or  killing  sheep,  a  case  provided  for  by  statute  (1  B.  L.  169), 
I  do  not  know  that  any  one  beside  the  master  has  a  right  to 
kill  the  dog.  It  seems  to  be  law,  that  where  a  dog  chases  and 
kills  one's  domestic  animals  on  his  land,  he  may  kill  the  dog. 
Wadhurst  v.  Damme^  Cro.  Jac.  45;  BarringUm  v.  Turner ^  8  Lev. 
28.  But  if  the  dog  merely  bites  or  chases  an  animal,  in  order 
to  justify  killing  the  dog,  it  is  necessary  to  show  that  he  could 
not  otherwise  bo  separated:  Wright  v.  BaiMCoU,  1  Saund.  84. 
But  where  a  dog  is  ferocious  and  attacks  persons,  he  may  be 
killed,  being  considered  a  nuisance:  Ptitnam  v.  Payne^  13 
Johns.  312.  The  statute,  allowing  dogs  that  attack  sheep  to 
he  killed,  recognizes  the  common  law  doctrine  as  above  laid 
down.  And  vide  Brook  v.  Gopdand^  1  Esp.  203;  BotdUm  v. 
Banks,  Cro.  Car.  254;  Kinnion  v.  Davies,  Id.  487.  The  judg- 
ment must  be  affirmed. 

Judgment  affirmed. 

McKee  V.  NeijSon. 

[4  COWXH,  856.] 

Opinions  of  Witnesses  are  admissible  in  an  action  for  breach  of  maniage 

contract,  if  founded  upon  observation,  to  show  whether  pli^in^-tfT  was 

attached  to  defendant 
Want  of  Chastity,  or  other  immoral  condact,  on  the  part  of  the  plainti£^ 

may  be  show^  by  the  defendant  in  an  action  for  breach  of  contract  to 

marry. 

AcnoN  for  breach  of  promise  of  marriage.  At  the  trial  the 
promise  was  proved,  and  also  the  defendant's  refusal  to  execute 
it.  Several  witnesses  for  the  plaintiff  expressed  their  opinions 
from  what  thej  observed,  that  the  plaintiff  was  much  attached 
to  the  defendant,  and  no  objection  was  made.  Afterwards,  the 
plaintiff's    counsel    asked    certain    relatives    of    the    plaintiff 
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wbether,  living  in  the  same  house  and  constantly  associating 
with  her  as  a  member  of  the  family,  and  observing  her  deport- 
ment daring  courtship  at  the  time  of  the  defendant's  desertion, 
they  were  of  opinion  that  the  plaintiff  was  sincerely  attached  to 
the  defendant.  The  defendant  objected,  but  the  objection  was 
overruled,  and  the  defendant  excepted.  The  defendant  called 
his  father  as  a  witness  and  asked  him  whether,  after  the  prom- 
ise, and  before  the  breach,  he  and  the  defendant's  mother  did 
not  remonstrate  with  the  defendant  against  the  marriage,  and 
what  reasons,  if  any,  they  assigned.  The  plaintiff  objected, 
and  the  judge  decided  that  the  question  might  be  asked  whether 
the  defendant's  father  and  mother  remonstrated  against  the 
marriage^  but  not  as  to  the  reasons  or  any  particular  facts 
affecting  the  plaintiff's  moral  character,  unless  the  witness  had 
personal  knowledge  of  their  truth;  i$o  which  decision  the  de- 
fendant excepted.  Verdict  for  the  plaintiff;  and  motion  for  a 
new  tiialy  which  the  plaintiff  moved  to  bring  to  a  hearing  as 
frivolous. 

D.  Oraham,  for  the  plaintiff. 

O.  Griffin^  for  the  defendant. 

By  OouBT.  We  think  the  judge's  decision  founded  in  good 
sense,  and  in  the  nature  of  things.  We  do  not  see  how  the 
various  facts  upon  which  an  opinion  of  the  plaintiff's  attach- 
ment must  be  grounded,  are  capable  of  specification,  so  as  to 
leave  it  like  ordinary  facts,  as  a  matter  of  inference  to  the  jury. 
It  is  true,  as  a  general  rule,  that  witnesses  are  not  allowed  to 
gire  their  opinions  to  a  jury;  but  there  are  exceptions,  and  we 
think  this  one  of  them.  There  are  a  thousand  nameless  things, 
indicating  the  existence  and  degree  of  the  tender  passion,  which 
language  cannot  specify.  The  opinion  of  witnesses,  on  this 
subject,  must  be  derived  from  a  series  of  instances  passing  un- 
der their  observation,  which  yet  they  could  never  detail  to  a 
jury.  Were  there  nothing  more  in  the  case,  therefore,  we  think 
there  is  no  ground  for  the  bill. 

But  we  are  not  left  to  this  ground.  The  objection  came  too 
late.  It  was  certainly  waived.  The  same  opinion  had  been 
repeatedly  expressed,  in  the  same  manner,  in  the  course  of  the 
trial,  by  different  witnesses,  without  any  sort  of  objection. 
Just  as  the  trial  is  drawing  to  a  close,  on  these  questions  being 
put,  the  objection  is  made  for  the  first  time.  The  answer  would 
have  been  a  mere  iteration  of  what  had  passed  without  objec* 
iion,  at  intervals,  during  the  whole  previous  course  of  the  trial. 
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At  least,  under  the  circumstances,  it  was  aUogetber  immaterial. 
It  could  not  change  the  complexion  of  the  case.  The  answer 
of  the  father  as  to  the  particular  facts  was  also  clearly  inad- 
missible. Want  of  chastity  or  immoral  conduct  may  be  shown, 
but  it  is  matter  of  proof.  The  effect  of  allowing  the  father  to 
answer  as  to  particulars,  might  haTO  been,  by  a  side  wind,  to 
get  that  in  which  was  untrue,  resting  merely  in  conjecture,  and 
thus  to  work  a  prejudice  in  the  mind  of  the  jury.  This  can  not 
be  tolerated.  A  new  trial  must  be  denied. 
Bule  accordingly. 

Tbb  Soundnsss  of  this  Dbcisiok  as  to  the  adminibility  of  opinioos  of 
witneaaea,  who  have  had  BofBcient  oppoitonities  for  observation  of  the  de- 
meanor and  conduct  of  a  perty,  respecting  the  state  of  the  a£fectioii8  of  sobh 
party,  where  that  fact  is  material,  is  generally  admitted  by  the  New  York 
courts,  and  the  case  is  often  referred  to  as  oonBtitntinga  reoogniaed  exoeptiaift 
to  the  general  rule  that  witnesses  can  only  testify  to  facts:  Murray  ▼.  BeHume^ 
1  Wend.  197;  Gibson  y.  WiUiame,  4  Id.  326;  NomuM  ▼  WelU,  17  Id.  163; 
Cutter  Y.  Hadam^  7  Barb.  326:  Eastwood  ▼.  PeopU^  3  Park.  Crim.  67;  ./by  t. 
Hopkins,  5  Denio,  84;  Clarh  y.  Baird,  9  K.  T.  187;  DewUt  ▼.  Basrlty^  Id. 
888,  per  Denio,  J.,  dissenting;  8.  C,  17  Id.  344,  per  Selden,  J.;  Rocheaier  He. 
R.  B.  Co.  v.  Budlong,  10  How.  Pr.  293.  Am  was  well  said  in  the  case  last 
dted,  this  exception  is  necessary  for  the  reason  that  tho  facta  upon  which 
such  opinions  are  based  are  of  auch  a  character  that  it  would  be  i»actical]y 
impoasible  for  the  witnesses  to  state  them  to  the  jury.  The  principal  caae  ia 
referred  to,  also,  aa  authority,  with  reapect  to  allowing  damages  for  woonded 
feelinge  in  actions  of  this  kind,  mStilsBY.  TUford,  10  Wend.  340^  and  as  to 
the  admiasihility  of  OYidence  of  remonatranoe  of  paranta  in  mHjgatinii  ol 
damages,  in  Johmm  ▼.  Jetdsku,  24  K.  T.  266. 


Ex  PABTE   LaWBENGEL 

(4  Oowxv;  417.] 

LiVT  ov  Pbmonaltt  au£Boient  to  satisfy  a  writ  of  ezeoatkn  ezlbv(aidM» 
the  Judgment,  destroya  the  judgment-lien,  and  temunateatbe  jndgmant- 
creditor'a  right  to  redeem  the  property  of  his  debtor. 

ManoN  for  a  mandamus.  The  facts  were :  One  Toll  haTing  a 
judgment  against  Chandler  bought  in  certain  land  of  the  said 
Chandler  under  a  fi.  fa.  Lawrence  being  the  assignee  of  a 
junior  judgment  against  Chandler,  and  one  Hopping  sued  out  a 
fi.fa,^  and  made  part  of  the  money  by  a  sale  of  Chandler's  per- 
sonal property,  and  levied  on  Hopping's  personal  property  to  an 
amount  sufficient  to  satisfy  the  execution,  and  took  a  receipt  for 
it,  but  had  the  sale  delayed  from  time  to  time,  until  August, 
1824,  when  he  applied  to  the  sheriff  as  a  judgment-creditor  of 
Chandler  to  redeem  the  land  sold  to  Toll.     The  sheriff  denying 
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his  right  to  redeem,  refused  to  receive  the  money  ox  make  a 
oonTeyance;  and  subeequentlj  sold  Hopping's  personal  property 
and  collected  the  residue  of  Lawrence's  Ji.  fa.,  pursuant  to  his 
directions.  This  motion  was  afterwards  filed  for  a  mandamus 
to  compel  the  sheriff  to  convey  to  Lawrence  the  land  sold  to 
Toll. 

(7.  Laiorence,  for  the  motion 

B.  D.  Naxon,  contra. 

By  CoTTBT.  Clearly  this  motion  must  be  denied.  The  levy 
on  the  personal  property  of  Hopping  to  an  amount  sufficient  to 
satisfy  Lawrence's  execution  operated  per  «e  as  an  extinguish- 
ment of  his  judgment.  This  has  been  often  held:  Clerk  v. 
WUhers,  2  Ld.  Bajm.  1072;  1  Salk.  822;  8.  C.  Ladd  v.  BlurU,  4 
Mass.  403;  Hoyl  v.  Bud8on,  12  Johns.  207;  Reed  v.  Pruyn  S 
Stoats,  7  Id.  428,  429  [5  Am.  Dec.  287].  Lawrence's  judgment 
ceased  to  be  a  lien  from  the  time  of  the  levy,  and  of  course  he 
could  not  redeem:  lfa((erq/'JErur(2,  SCowen,  85;  Matter  of  Marsh, 
Id.  69. 

Motion  denied. 

Afpbovkd  in  Wooster  v.  Burr,  2  Wend.  296;  Wood  v.  Torrey,  6  Id.  063^ 
Alderman  y.  S^utrt,  7  Id.  221;  Every  v.  Edgerton,  Id.  262;  Shepard  v.  Bowe^ 
14  Id.  262;  Miller  v.  Smith,  16  Id.  446;  MiUer  v.  Admt,  Id.  861;  Often  v^ 
^nrfee,  23 LL  499;  Poetr,  Amoi,  3  Denio^  356;  Chapmanr.  Fuller,  7  Barfat 
73,  citing  People  v.  Bopeon,  1  Benio^  674,  m  eontm;  Denvrey  v.  Foob,  22BarU 
624$  Beebner  v.  Taumeend,  8  Abb. F^.  237;  Voorheeer.  Groe,  3  How.  IV. 268, 


Fablet  V.  Cleveland. 

[4  OawzM,4S2.] 

Tmnrnnm  to  Axswxb  idb  Tms  Debt  of  Aitothxr  olaanfied,  and  asoh  oIam 

oonaidered  witb  respect  to  the  statute  of  iranda. 
pBOMiBn  TO  Pat  thb  Debt  or  Another  ia,  if  founded  on  a  new  oonBidera> 

tion  of  benefit  to  the  promiaor  or  harm  to  the  promisee,  moving  from 

either  the  promisee  or  the  original  debtor,  not  within  the  statute  of 

franda. 

» 

Ebbob  to  the  common  pleas.  The  action  was  brought  by  the 
plaintiff  in  error,  who  was  also  plaintiff  below,  on  a  special 
promise  of  the  defendant  to  pay  the  note  of  one  Moon,  due  to  the 
plaintiff,  in  consideration  of  certain  hay  sold  and  delivered  by 
Moon  to  the  defendant.  At  the  trial  the  plaintiff  offered  to  prove 
the  note  and  that  after  it  became  payable  the  defendant  promised 
to  pay  it,  in  consideration  that  Moon  would  deliver  to  him  a  oer- 
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tain  qaantiiyof  hay;  that  the  hay  was  delivered;  that  in  consid- 
eration thereof  the  defendant  promised  the  plaintiff  by  parol  to 
pay  Moon's  note;  and  that  Moon  had  absconded.  The  court 
below  nonsuited  the  plaintiff  on  the  ground  that  this  being  a 
promise  to  pay  the  debt  of  another,  and  not  being  in  writing, 
was  void  by  the  statute  of  frauds:  whereupon  the  plaintifl 
brought  error. 

D,  Buasell,  for  the  plaintiff  in  error,  contended  that  the  de- 
liyery  of  the  hay  was  a  new  consideration  and  took  the  case  ont 
of  the  statute,  and  he  relied  on  Schermerhom  v.  VanderJieyden^ 
1  Johns.  139  [3  Am.  Dec.  304],  and  cases  cited.  He  also  cited: 
Tseonardy,  Vredenburgh,  8  Johns.  29  [5  Am.  Dec.  317];  SkeUon 
V.  Brewster^  Id.  376;  Myer%  v.  Morse,  15  Id.  425;  Chaplin  t. 
JRogera,  1  East,  192;  Hinde  ▼.  Whilehouise,  7  Id.  558;  Stadi  ▼. 
LUl,  9  Id.  348;  Elmore  v.  Stone,  1  Taunt.  457;  Bob.  on  Frauds. 
232. 

«7.  WiUard,  contra,  insisted  that  as  the  liability  of  the  original 
debtor  was  not  extinguished  the  promise  of  the  defendant  to  pay 
the  debt  was  collateral  and,  therefore,  within  the  statute:  Simp' 
8on  Y.  Fatten,  4  Johns.  422;  Jackson  t.  Bayner,  12  Id.  291;  Leotk- 
ard  V.  Vredenburgh,  8  Id.  29  [5  Am.  Dec.  317];  Fish  y.  Hutchin- 
son,  2  Wils.  94. 

By  Court,  Satage,  0.  J.  That  part  of  the  statute  which  re- 
lates to  this  case  is  as  follows:  "  No  action  shall  be  brought 
whereby  to  charge  the  defendant  upon  any  special  promise  to 
answer  for  the  debt,  default,  or  miscarriages  of  another  person, 
unless  the  agreement  upon  which  such  action  shall  be  brought, 
or  some  memorandum  or  note  thereof,  be  in  writing,"  etc.  Oar 
statute  is  a  transcript  of  the  29  Ch.  II.  The  English  decisions, 
therefore,  upon  that  statute  are  entitled  to  consideration.  We 
have  been  referred  to  several,  before  noticing  which,  the  three 
classes  of  cases  mentioned  by  Kent,  C.  J.,  in  Leonard  v.  Vredeti- 
burgh,  8  Johns.  29  [5  Am.  Dec.  317],  should  be  attended  to. 
These  are:  1.  Where  the  promise  of  the  defendant  is  collateral 
to  the  principal  promise,  but  made  at  the  same  time;  2.  Where 
the  collateral  promise  was  subsequent  to  the  original  indebted- 
ness and  was  made  upon  no  other  consideration  but  the  liability 
of  the  original  debtor;  3.  Where  the  promise  arises  out  of  some 
new  consideration  of  benefit  or  harm  moving  between  the  newly 
contracting  parties,  or  as  expressed  by  Mr.  Boberts  (Bob.  on 
Frauds,  232):  "  If  it  spring  out  of  any  new  transaction,  or  move 
to  the  x^arty  piomising  upon  some  fresh  and  substantive  ground 
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of  a  personal  concern  to  himself/'  The  first  class  needs  no 
other  consideration  than  the  original  debt  to  which  it  is  coUat* 
eral;  the  second  does;  and  the  third  is  not  within  the  statute  at 
all.  In  the  two  first  cases  the  consideration  must  be  in  writing, 
as  well  as  the  promise;  in  the  third,  all  maj  rest  in  parol,  as  in 
ordinaiy  cases. 

Buchmyr  t.  DamaU,  2  Ld.  Baym.  1085,  belongs  to  the  first 
class.  The  defendant  had  promised  the  plaintiff  to  return  his 
horse,  if  he  would  let  him  to  one  English  to  ride  to  Beading. 
This  was  held  to  be  collateral,  because  English  was  liable  on  the 
original  bailment;  and  hence  it  must  be  in  writing.  So  also,  in 
Jones  ▼.  Cooper f  Cowp.  227,  the  promise  was  to  pay  the  plaint- 
iff if  the  debtor  did  not,  which  was  clearly  within  the  statute. 
In  Mcttson  v.  Wharam,  2  T.  B.  80,  the  defendant  applied  to  the 
plaintiff  to  sell  goods  to  one  Coulthard,  and  said,  *'  I  will  see 
you  paid."  This  was  held  to  be  void,  being  merely  by  parol. 
In  Anderson  v.  Hayman^  1 H.  Bl.  120,  the  defendant  said :  "  Use 
my  son  well;  charge  him  as  low  as  possible,  and  I  will  be  bound 
for  the  payment  of  the  money  as  far  as  eight  hundred  pounds 
or  one  thousand  pounds."  The  goods  were  charged  to  the  son. 
The  promise  was  held  to  be  collateral  and  void,  being  by  parol. 

In  this  court,  the  case  of  Leonard  v.  Vredenburgh,  as  de- 
cided, belongs  to  the  third  class.  The  defendant  promised  in 
writing  to  guaranty  a  note  of  one  M.  Johnson  for  five  hundred 
dollars,  on  which  the  guaranty  was  written.  The  case  of  Fish 
T.  Buichinson,  2  Wils.  94,  belongs  to  the  second  class.  The 
plaintiff  had  sued  one  Vickers,  and  the  defendant  in  considera- 
tion that  the  plaintiff  would  stay  his  action,  promised  to  pay 
him  the  money  owing  to  him  by  Tickers.  The  court  decided 
this  promise  to  be  within  the  statute,  as  the  original  debt  was 
still  subsisting.  So,  also,  in  the  case  of  Jackson  y.  Bayner,  in 
this  court,  12  Johns.  291,  the  defendant  in  the  court  below 
promised  the  plaintiff  below  (who  had  sued  the  defendant's  son), 
that  he,  the  defendant,  would  pay  the  debt,  as  he  had  taken  his 
son's  property,  and  meant  to  pay  his  honest  debts.  The  court 
decided  that  a  promise  in  writing  was  necessary;  and  emphasiz- 
ed the  fact  that  the  original  debt  of  the  son  was  still  subsisting. 
This  case  was  decided  on  the  authority  of  Simpson  t.  PaUen, 
It  Johns.  222,  which  will  be  hereafter  noticed. 

The  third  class,  mentioned  by  Kent,  C.  J.,  as  not  within  the 
statnte,  has  been  illustrated  by  the  following  cases:  In  Read  t. 
Nash^  1  Wils.  805,  one  Tuack,  the  plaintiff's  testator,  had  sued 
i^ne  Johnson  for  an  assault  and  battery,  and  the  cause  being  at 
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issue,  the  defendant  promised  that  if  Tuack  would  withdraw 
the  record^  he  would  pay  him  fifty  pounds  and  the  costs.  This 
was  held  an  original  promise,  and  that  here  was  no  debt,  de- 
fault, or  miscarriage.  In  WUliams  v.  Leper ^  3  Burr.  1886,  the 
plaintiff  was  proceeding  to  distrain  the  goods  of  one  Taylor,  his 
tenant,  for  three  quarters'  rent,  being  forty-five  pounds,  when 
the  defendant,  who  was  agent  for  Taylor's  creditors,  to  sell 
the  goods  under  an  assignment  of  them,  promised  the 
plaintiff  to  pay  the  rent  in  arrear,  if  he  would  desist  from  dis- 
training. It  was  contended  that  this  promise  should  have  been 
in  writing,  and  that  Taylor  still  remained  liable  till  actual  sat- 
isfaction. Lord  Mansfield  said  the  landlord  had  a  legal  pledge;  he 
had  a  lien  upon  the  goods,  and  that  the  statute  did  not  apply. 
The  case  of  Simpson  v.  Patten^  4  Johns.  222,  came  here  on  cer- 
tiorari. Patten  had  sued  Simpson  in  the  court  below  on  a  prom- 
ise that  if  he.  Patten,  would  forbear  to  sue  one  J.  S.,  Simpson 
would  pay  the  amount  of  J.  S.'s  note,  as  soon  as  he  could  sell  an 
acre  of  land  of  J.  S.,  which  he,  Simpson,  was  authorized  to  selL 
Simpson  had  sold  the  land,  and  a  recovery  was  had  on  the  parol 
promise.  This  court  reversed  the  judgment,  saying  that  a 
promise  to  pay  the  debt  of  a  third  person  must  be  in  writing, 
notwithstanding  it  is  made  on  suflicient  consideration.  They 
said  nothing  about  this  promise  being  an  original  undertaking. 
In  support  of  their  opinion,  they  cite  some  of  the  above  casee, 
and  King  v.  Wihon,  2  Str.  873,  where  Raymond,  G.  J.,  held 
that  a  parol  promise  to  pay  the  debt  of  another,  in  consideration 
of  forbearance,  was  void  by  the  statute  of  frauds  and  per- 
juries. 

In  the  cases  of  Simpson  v.  Patten^  and  Jackson  t.  Bayner,  there 
was  a  good  consideration,  that  of  indefinite  forbearance,  and  in 
both  cases,  funds  of  the  original  debtor  were  placed  in  the 
hands  of  the  defendants,  by  which  they  had  the  means  of  per- 
forming their  promises;  but  the  original  debt  was  still  subsist- 
ing. The  case  of  Slingerland  t.  Morse,  7  Johns.  463,  was  very 
much  like  the  case  of  WiUiams  v.  Leper.  The  plaintiff  had  dis- 
trained the  goods  of  his  tenant,  and  the  defendants  promised 
in  writing  to  deliver  them  six  days  after  demand,  or  pay  four 
hundred  and  fifty  dollars.  It  was  contended  that  the  writing 
should  have  contained  a  consideration,  according  to  Sears  t. 
Brinky  3  Johns.  210  [3  Am.  Dec.  475],  considering  the  case  as 
within  Chief  Justice  Kent's  second  class;  but  the  undertaking 
was  held  to  be  original.  The  plaintiff  had  a  lien  which  he  re- 
linquished; and  as  this  took  the  case  out  of  the  statute,  no 
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wiiiiiig  was  necessary.  SlceUon  v.  Brewster ^  8  Johns.  376,  came 
here  on  oertiorari.  Brewster  had  levied  on  the  property  of  one 
W.  S.,  by  Yirtae  of  an  execution.  W.  S.  delivered  all  his  goods 
to  Skelton,  who,  in  consideration  of  this,  and  that  the  plainti£f 
would  discharge  W.  S.  from  the  execution,  promised  to  pay 
twenty-five  dollars.  In  this  case,  the  court  said:  "  The  promise 
of  the  defendant  below  to  pay  the  judgment  against  a  third 
person  was  founded  on  a  new  and  distinct  consideration,  which 
was  the  delivery  of  the  goods  of  such  pfnrson,  and  the  plaintiffs 
discharge  of  the  judgment;"  and  they  held  it  an  original 
promise. 

This  case  differs  from  Simpean  v.  PaUen,  and  Jackson  v.  Bay^ 
ner,  in  no  essential  particular,  except  that  in  those  cases,  the 
original  debtor  remained  liable.  In  this  case,  he  was  dis- 
charged. In  those  cases,  the  promises  were  held  to  be  within 
the  statute;  in  this,  not.  It  would  seem,  therefore,  that  the 
liability  of  the  original  debtor  was  a  controlling  fact.  But  in 
Oold  and  Sill  v.  Philips,  10  Johns.  412,  the  liability  of  the  original 
debtor  was  overlooked,  or  not  deemed  important.  In  that 
case,  the  plaintiffs  had  a  demand  against  one  Aaron  Wood. 
Wood  sold  his  farm  to  the  defendants,  and  they  agreed  to  pay 
Wood  a  certain  sum.  The  rest  of  the  consideration  was  com- 
posed of  Wood's  debts,  which  the  defendants  agreed  to  pay; 
and  among  them  was  the  demand  of  the  plaintiffs.  The  de- 
fendants wrote  to  the  plaintiffs  as  follows:  "  Gentlemen,  an 
arrangement  has  been  made  between  us  and  Aaron  Wood,  by 
which  we  are  to  be  accountable  to  you  for  the  balance  due  from 
him  to  you  on  account."  The  court  say:  **  The  promise  of  the 
defendants  was  not  within  the  statute  of  frauds.  It  has  no 
immediate  connection  with  the  original  contract,  but  was 
founded  on  a  new  and  distinct  consideration.  The  distinction 
noticed  in  Leonard  v.  Vrederiburghy  applies  to  this  case,  and 
takes  it  out  of  the  statute.  The  defendants  made  the  promise 
in  consideration  of  a  sale  of  lands  made  to  them  by  Wood,  and 
they  assumed  to  pay  the  debt  of  the  plaintiffs,  as  being  by 
arrangement  with  Wood,  part  payment  of  the  purchase-money. 
Here  was  a  valid  assumption  of  the  debt  of  Aaron  Wood."  In 
this  case,  the  original  debtor  was  not  discharged,  and  the  prop- 
erty purchased  of  Wood  had  passed  to  another  person  who  had 
made  a  similar  promise. 

In  the  case  of  Myers  v.  Morse,  15  Johns.  425,  the  plaintiffs 
were  liable  as  indorsers  of  one  H.  M.  They  also  held  a  note 
drawn  by  H.  M.,  and  indorsed  by  the  defendant,  on  which  he 
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WftB  liable.  It  was  agreed  bj  the  plaintiffii  that  they  wauld  not 
bold  the  defendant  liable  on  the  note  held  by  them,  in  consid- 
eration whereof  he  promised  to  indemnify  the  plaintiffs  against 
one  third  of  any  loss  which  they  might  sustain  as  indorsers  of 
H.  M.  This  was  held  to  be  an  original  promise,  founded  upon 
the  new  consideration  moving  between  the  newly  contracting 
parties.  The  case  of  Olmsted  y.  Oreenlj,  18  Johns.  12,  was  this: 
The  plaintiff  was  liable  as  indorser  for  B.  and  H. ,  for  one  thou- 
sand dollars.  B.  owed  the  plaintiff  one  hundred  and  fifty  dol- 
lars, and  it  was  agreed  between  the  plaintiff,  defendant  and  B., 
that  B.  should  place  in  the  defendant's  hands,  in  cash,  six  hun- 
dred dollars;  and  in  goods,  one  thousand  five  hundred  dollars; 
and  that  the  defendant  should  pay  the  note  indorsed  by  the 
plaintiff  and  indemnify  him  against  all  damages  and  costs  by 
reason  of  that  indorsement;  and  should  also  pay  the  plaintifl 
the  debt  due  him  from  B,  The  plaintiff  averred  that  B.  had 
the  money  and  goods;  and  that  the  plaintiff  caused  them  to  be 
put  in  the  defendant's  hands  for  the  purpose  mentioned.  The 
court  said  this  is  not  a  case  within  the  statute  of  frauds.  It  is 
not  a  mere  collateral  undertaking  on  the  part  of  the  defendant 
to  pay  the  debt  of  Bristol,  but  was  an  original  contract  on  an 
independent  consideration  received  by  the  defendant  by  the 
procurement  of  the  plaintiff.  The  plaintiff  has  the  same 
giound  of  action  as  if  he  had  delivered  his  own  goods  to  the 
defendant  as  the  consideration  of  the  promise. 

These  cases  do  not  entirely  agree,  unless  they  are  distinguish- 
able by  the  circumstance  that  in  some  of  them,  forbearance  to 
sue  the  original  debtor  is  the  whole  or  a  principal  part  of  the 
consideration  for  the  promise;  and  in  the  others,  the  whole  con- 
sideration is  something  new,  moving  to  the  party  making  the 
promise.  Thus,  in  Simpson  v.  Pollen,  and  Jackaon  v.  Bayner, 
the  promise  was  founded  as  well  upon  the  forbearance  of  the 
plaintiffs  to  sue  the  original  debtor,  as  upon  property  of  the 
debtor  being  placed  in  the  hands  of  the  defendants,  out  of 
which  the  debts  might  be  paid;  but  in  the  cases  of  Odd  v. 
PhUips,  Myers  v.  Morse,  and  Olmsted  v.  Oreerdy,  no  allusion  is 
had  to  the  effect  to  be  produced  upon  the  original  debtor.  The 
promise  in  those  cases  was  predicated  upon  value  received  by 
the  defendants,  either  from  the  plaintiffs  or  the  original  debtor. 
The  case  under  consideration  is,  in  principle,  very  much  like 
the  case  of  Oold  v.  Philips.  The  defendant  had,  in  that  c&o^. 
purchased  land  of  the  original  debtor,  which  was  the  consid* 
eration  moving  to  the  defendant.     In  this  th^?  defendant  p^r- 
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cbased  baj,  wliicb  was  the  considoration  movicg;  to  him.  So^ 
too,  in  Olmjsted  v.  Oreenly,  the  onginal  debtor  placed  money 
and  goods  in  the  defendant's  hands,  with  which  he  promised  to 
make  certain  payments  and  to  pay  the  plaintiff's  debt.  It  wa» 
ayerred  that  this  was  done  by  the  procurement  of  the  plaintiff, 
which  is  the  only  difference  between  tbat  case  and  this,  if  the* 
hay  was  not  absolutely  sold  by  Moon  to  the  defendant.  In  all 
these  cases,  founded  upon  a  new  and  original  consideration  of 
benefit  to  the  defendant,  or  harm  to  the  plaintiff,  moving  to  the 
party  making  the  promise,  either  from  the  plaintiff  or  the  orig* 
inal  debtor,  the  subsisting  liabilit}'  of  the  original  debtor  is  no 
objection  to  the  recovery. 

I  am,  therefore,  of  opinion  that  the  court  below  erred;  thai 
the  judgment  be  reversed,  and  a  venire  de  novo  awarded. 

Judgment  reversed. 


Tms  Decision  was  Atfibmed  bt  thb  Court  or  Ebbobs  in  Cleveland  y» 
Farley,  9  Cow.  639,  and  has  been  approved  in  many  subsequent  cases  in  New 
York  on  the  point  as  to  when  a  parol  promise  to  pay  another's  debt  will  be 
held  valid:  EUwood  v.  Monk,  5  Wend.  237;  Meech  v.  Smith,  7  Id.  318;  Mar- 
quand  v.  Hipper,  12  Id.  520;  Hoi/ers  v.  Kneeland,  13  Id.  122;  WaUon  v, 
Randall,  20  Id.  201;  Darker  v.  Bucklin,  2  Denio,  45,  where  Jcwett,  J.,  said 
that  "the  case  was  well  decided/*  bat  that  "a  wrong  reason  was  given  for 
it^"  and  held  that  the  true  ground  of  the  decision  was  that  the  promise  wa» 
in  effect  to  pay  the  defendant's  own  debt:  Blunt  v.  Boyd,  3  Barb.  212;  Kings- 
Uy  V.  Bakome,  4  Id.  133;  MaUory  v,  GilUU,  23  Id.  CIC,  S.  C,  21  N.  Y.  419. 
(It  was  said,  however,  by  Wells,  J.,  in  deciding  the  latter  case  in  the  supreme 
court,  23  Barb.  616,  that  Farley  v.  Cleveland  could  not  "be  upheld  upon  any 
other  principle  '*  than  that  the  defendant  merely  promised  to  pay  his  own 
debt):  Barnes  v.  Ferine,  15  Barb.  253;  Ilalev,  Boardman,  27  Id.  85;  Seaman 
V.  HoArouek,  35  Id.  155;  State  Bank  v.  MeUler,  2  Bosw.  398;  Connor  v.  WiU 
Uams,  2  Rob.  49;  N.  Y,  etc.  /?.  B.  Co.  v.  Oilchrist,  16  How.  Pr.  566;  Stem  v. 
Drinker,  2  R  D.  Smith,  404;  FhillipsY,  Gray,  Sid,  70;  Stoddard y.  Orahamr 
23  How.  Pr.  532;  Broum  v.  CuHis,  2  N.  Y.  234.  The  subject  of  the  validity^ 
of  such  promises  is  discussed,  and  many  of  the  authorities  examined  in  th» 
note  to  Leonard  v.  Vredenburgh,  5  Am.  Dec.  321. 

The  following  decisions  approve  the  principal  case  on  the  point,  that  ona> 
for  whose  benefit  a  promise  is  made  may  sue  upon  it:  Delaware  etc.  Canal  Co. 
V.  Westchester  Co.  Bank,  4  Denio,  98;  Judson  v.  Oray,  17  How.  Pr.  295; 
Lamrenee  v.  Fox,  20  N.  Y.  270;  Dolph  v.  WhiU,  12  Id.  300;  Vrooman  v. 
Turner,  69  Id.  285.  See,  on  this  subject*  Schermerhom  y.  Vanderheyden,  3 
Am.  I>ec.  304  and  note;  Arnold  v.  Ztyman,  9  Id.  154  and  note;  TutUe  v» 
CcOUn,  12  Id.  691  and  note. 
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Babns  V.  Graham. 

14  Gown.  402.] 

bmnft  ov  Pohdxboub  ABncuBa,  where  the  oontnct  dangnates  no  place, 
■hoold  be  mftde  by  seeking  the  obligee  before  the  day  appointed,  inqiiir- 
ing  where  he  will  hare  them  delivered,  and  then  delivering  them  at  the 
place  by  him  demgnated,  if  he  appoint  a  reasonable  place  and  one  within 
the  probable  contemplation  of  the  parties.  The  articles  tendered  most 
be  separated  from  other  articles  so  that  the  promisee  can  know  which 
to  take. 

Ebbob  to  the  common  pleas.  Qraham  brought  assumpsit  on 
«  note  signed  by  Bams,  and  dated  at  Italy,  October  26,  1822, 
promising  to  pay  him,  Graham,  or  bearer,  a  certain  sum  **  in 
good  merchantable  lumber,  and  equal  proportion  dear  stuff,  in 
one  year  from  the  fifteenth  day  of  May"  following,  with  lawful 
interest,  "  said  lumber  to  be  of  good  white  pine  timber."  The 
defendant  offered  to  prove  that  when  the  note  fell  due  he  had  a 
sufficient  quantity  of  lumber  of  the  quality  described  to  satisfy 
the  note,  at  his  mill  in  Italy,  where  both  parties  lived,  though 
it  was  in  bulk  and  not  sorted  or  separated  from  other  lumber, 
but  that  the  plaintiff  did  not  call  to  demand  it.  On  objection 
the  evidence  was  excluded  as  not  amounting  to  proof  of  a  ten- 
der. Verdict  and  judgment  for  the  plaintiff,  whereupon  the 
defendant  sued  out  this  writ  of  error. 

P.  5.  Parker  and  A,  P.  Vodnirgh^  for  the  plaintiff  in  error, 
contended:  1.  That  as  both  parties  resided  in  Italy,  and  no 
place  of  payment  was  specified,  the  plaintiff  should  haye  made 
a  demand  at  the  defendant's  mill;  2.  That  no  place  of  payment 
being  specified,  it  should  have  been  left  to  the  juiy  to  deter- 
mine from  the  circumstances  whether  it  was  not  the  understand- 
ing when  the  contract  was  made,  that  the  lumber  should  be  re- 
ceived at  the  mill,  citing  Chipman  on  Contracts,  24,  25;  CoU  v. 
Houston,  3  Johns.  Gas.  243;  Slingerland  t.  Morse^  3  Johns.  474; 
2  Poth.  on  Ob.  (Newbern  ed.  1802),  pt.  3,  page  28,  art.  3. 

W.  M.  Oliver  and  H,  A.  Wisner,  contra,  insisted:  1.  That  no 
place  of  payment  being  named,  a  tender  should  have  been  made 
at  the  payee's  house,  or  at  the  place  of  making  the  note,  or  that 
the  maker  should  have  called  upon  the  payee  and  requested  him 
to  name  a  convenient  place:  Chipman  on  Contracts,  26,  28;  9 
Johns.  477;  Cowen's  Treat.  483,  and  cases  cited;  2.  That  if  the 
mill  was  the  proper  place,  the  lumber  should  have  been  meas- 
ured and  separated,  the  effect  of  a  proper  tender  being  to  pass 
the  title  in  the  property  to  the  payee:  8  Johns.  477;  15  Id.  351: 
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Cowen'a  Treat.  479;  CM  y.  HouaUm,  3  Johns.  Cas.  243;  7  Johns. 
124;  5  Id.  119. 

Bj  Ck>ari,  SATAax,  0.  J.  The  court  below  decided  correctly. 
When  a  note  is  payable  in  ponderous  articles,  and  no  place  is 
designated,  the  law  does  not  seem  to  have  perfectly  settled  the 
place.  In  Slingerlatid  y.  Morse,  8  Johns.  477,  this  court  appear 
to  adopt  the  doctrine  of  Lord  Coke  (Co.  Lit.  210  b),  that  in  such 
case,  the  obligor  must  seek  the  obligee  before  the  day,  and  know 
where  he  will  appoint  to  receive  them,  and  there  they  must  be 
delirered;  yet,  they  hold  that  the  obligor  is  not  bound  to  de- 
iiyer  the  articles  at  an  unreasonable  place. 

In  this  case,  the  defendant  below  made  no  effort  of  that  kind, 
nor  did  he  separate  the  property  he  intended  to  tender  in  pay- 
ment of  the  note.  Suppose,  the  night  after  the  note  fell  due,  a 
fire  had  consumed  all  the  lumber  at  the  mill;  must  the  payee 
hare  lost  it  to  the  extent  of  his  demand  ?  How  could  he  know 
which  part  to  preserve,  had  he  been  present  at  the  fire  ?  The 
defendant  below  should,  before  the  day  of  payment,  have  called 
on  the  plaintiff  to  know  where  the  lumber  should  be  delivered, 
and  then  have  actually  delivered  it  there,  if  the  delivery  at  that 
place  would  have  been  reasonable  and  within  the  probable  con- 
templation of  the  parties,  when  the  note  was  given,  as  at  the 
plaintiff's  house  in  the  same  town,  where  he  might  wish  to  use 
the  lumber,  though  the  defendant  ought  not  to  be  obliged  to 
cany  it  to  market  for  the  plaintiff;  but  the  defendant  did  not  do 
enough,  even  if  the  lumber  had  been  payable  at  his  mill.  He 
should  have  counted  it  out,  having  regard  to  the  quality  of  the 
lumber  specified  in  the  contract. 
Judgment  affirmed. 

Tbhdxb  of  SFBCinc  Abticlbs.— Ab  to  what  coiiBtitates  a  BoflSoient  t«iid«r 
of  ipecifio  articles,  and  its  effect,  see  note  to  Barney  r.  BUas,  12  Am.  Dea 
TOOL    Aa  to  the  pUoe  of  tender,  see  the  note  to  Baie$  v.  BaUM^  Id.  67dw 
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r4  Oownr,  483.] 

Wnir— Thb  Pboov  or  thb  Execution  of  a  will  may  he  made  hy  one  of  the 
snhscrihing  witnesses  only,  although  the  will  he  lost,  and  the  witness  has 
foigotten  the  name  of  one  of  the  other  sabscribing  witnesses. 

DniiARATioNS  or  a  Testator,  regarding  the  cancellation  of  a  will,  are  inad- 
missible if  not  connected  with  any  act  done  or  attempted  by  hinip  to 
effect  a  revocation. 
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Pabol  EviDSircs  ov  the  Coittents  of  a  Will  is  inadmiaaible,  anlen  it  is  firat 
shown  that  diligent  and  unavailing  search  has  been  made  for  the  original, 
by  or  at  the  request  of  the  party  interested,  and  in  the  place  where  it  is 
most  likely  to  be  found. 

ADmasioNS  made  bt  one  Plaihtivt  are  not  evidence  against  his  oo-plaintiflEs 
who  claim  as  tenants  in  common  with  him. 

Petitioh  for  partition ;  the  plaintiffs,  Thaddeaa  Dan,  Jared 
Betts  and  otbers,  claiming  to  be  tenants  in  common  as  co-beirs, 
with  tbe  defendants,  of  Benajab  Brown,  deceased,  wbo  died 
seised.  Plea,  rwn  tenent  inaimul^  witb  a  notice  tbat  tbe  said 
Benajab  Brown,  by  bis  will,  devised  tbe  premises  to  tbe  defend- 
ants. Tbe  execution  of  tbe  will  was  proved  by  William  Ii» 
Marc  J,  wbo  drew  it  and  attested  it  as  a  subscribing  witness, 
and  wbo  testified  tbat  all  tbe  requisites  of  tbe  statute  were  com- 
plied witb;  tbat  James  Mallory  also  subscribed  it  as  a  witness, 
but  tbat  be  could  not  recollect  tbe  name  of  tbe  tbird  witness, 
tbougb  be  bad  no  doubt  tbat  be  was  a  credible  witness,  or  tbat 
be,  Marcy,  was  satisfied  of  tbat  fact  at  tbe  time,  as  tbe  testator 
depended  upon  bim  to  see  tbat  tbe  will  was  properly  executed. 
Mallory  also  testified  to  tbe  execution  of  tbe  will,  and  tbat  it 
was  left  in  bis  possession,  but  tbat  tbe  testator  subsequently 
called  for  it  and  took  it  away  witb  bim,  saying  be  wisbed  to  add 
a  codicil  to  it.  Tbe  will  was  not  recorded,  and  tbe  defendants 
claimed  tbat  it  was  lost.  To  prore  tbat  fact,  and  also  tbat  due 
searcb  bad  been  made  for  tbe  will,  tbe  defendants  relied  upon 
certain  admissions  made  by  Jared  Betts,  Harvey  Betts  and  Tbad- 
deus  Dan,  tbe  substance  of  wbicb  is  stated  in  tbe  opinion,  and 
upon  certain  statements  made  to  tbe  surrogate  and  to  tbe  wit- 
ness, Mallory,  by  James  Brown,  to  tbe  effect  tbat  tbe  testator,  a  few 
days  before  bis  deatb,  bad  informed  bim,  Brown,  tbat  tbe  will  was 
in  bis  desk  at  Brunswick,  but  tbat  be.  Brown,  bad  bunted  for  it 
among  tbe  papers  in  tbe  desk,  but  could  not  find  it.  Other  evi- 
dence ou  tbis  point  is  stated  in  tbe  opinion.  Tbe  defendants 
were  permitted,  against  tbe  objection  of  tbe  plaintiffs,  to  prove 
tbe  contents  of  the  will  by  parol.  Verdict  for  tbe  defendants, 
and  a  motion  for  a  new  trial. 

J.  Payne  and  A,  Spencer,  for  tbe  motion,  claimed:  1.  Tbat  the 
execution  of  tbe  will  was  not  sufficiently  proved,  because  it  did 
not  appear  wbo  tbe  tbird  witness  was,  or  tbat  he  was  a  credible 
witness:  1  Phil.  Ev.  377  (Am.  ed.  1820),  and  note  (6);  Jackson 
V.  Le  Orange,  19  Johns.  386  [10  Am.  Dec.  237];  2.  That  the 
testator's  declarations  in  bis  last  illness  were  not  admissihle  to 
prove  tbe  execution  of  tbe  will  or  to  rebut  the  presumption 
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that  he  had  destioyed  it:  Jackson  y.  JSrn\fflm,  i  Johns.  81  [8  Aql 
Deo.  390];  Rob.  on  Fraada,  807;  Doe  y.  Tiurkes,  8  B.  &  A.  489; 
S  PhiL  By.  196, 197;  WiUon  y.  JBoerem,  16  Johns.  286;  JUx  y. 
Morton^  4  Man.  A  SeL  48;  8.  That  if  the  will  was  destroyed 
before  the  testator's  death  it  ceased  to  be  a  will:  Roberts  on 
Wills,  21;  Zatorence  y.  Xlsie,  Allejn,  64;  JBavard  y.  Davis,  2 
Binn,  406;  1  Bq.  Cas.  Ab.  402;  4.  That  there  was  no  sufficient 
proof  of  the  loss  of  the  will:  Cfray  y.  FenUand^  2  Serg.  A  R. 
28;  Jackson  y.  Jtoot,  18  Johns.  60;  1  Phil.  By.  (Am.  ed.  1820), 
346;  WiUiams  y.  Younghitsbandy  1  Stark.  189.  They  also  cited 
Bsmberton  y.  Pemberton,  18  Yes.  290;  JBurthenshaw  y.  Oilbert, 
Oowp.  49;  Gilb.  on  Dey,  116. 

J,  I\  Cuskman  and  A.  Van  Vechteny  covUray  contended:  1. 
lliat  the  execntion  of  the  will  was  well  preyed:  Jackson  y.  Le 
Orangcj  19  Johns.  888  [10  Am.  Dec.  287];  Bond  y.  SeaweU,  8 
Borr.  1778;  Bands  y.  James,  Com.  681;  8  Yin.  126,  Will  (N.  7); 
2l.  That  there  was  sufficient  proof  of  the  loss:  Livingston  y.  Rog- 
ers, 1  CaL  Cas.  27;  Jackson  y.  LuceU,  2  CaL  866;  Jackson  y. 
Hasbrouck,  12  Johns.  192;  Jackson  y.  IHer,  16  Id.  198;  Cauf- 
man  y.  Presbyterian  Congregation,  6  Binn.  69;  8.  That  there  was 
no  eyidence  of  reyocation:  BibbY.  TKomas,  2  W.  BL  1044;  Brady 
y.  (htbU,  2  Bast,  684,  and  note  (a)/  4.  That  it  was  not  necessary, 
as  claimed  on  the  other  side,  that  the  will  should  haye  been  in 
existence  at  the  testator's  death:  Shep.  Touch.  411;  Ooodright 
y.  Martoood,  8  Wils.  612;  JBavard  y.  Davis,  2  Binn.  406. 

By  Court,  Woodwobth,  J.  The  will  of  Benajah  Brown  was 
preyed  by  one  of  the  subscribing  witnesses.  He  stated  that  it 
was  executed  in  the  presence  of  himself,  James  Mallory,  and 
another  person,  whose  name  he  did  not  recollect;  but  he  had 
no  doubt  of  his  being  a  credible  witness.  This  was  all  the 
eyidence  that  could  be  expected  under  the  circumstances  of  the 
case.  It  was  prima  facie  sufficient.  In  the  case  of  Sands  v, 
James,  Com.  681,  where  all  the  witnesses  were  dead,  it  was 
submitted  to  the  jury,  to  determine  whether  the  witnesses 
to  the  will  set  their  names  in  the  presence  of  the  testator 
merely  upon  the  circumstances  without  any  positiye  proof; 
upon  the  ground  that  there  could  not  probably  be  any  express 
proof,  as  few  are  usually  present  besides  the  deyisor  and  wit- 
nesses, and  from  the  nature  of  th^  case,  the  proof  must  be  cir. 
cumstantiaL  It  was  obsenred  that  three  witnesses  had  set  their 
names;  and  it  must  be  intended  that  they  did  it  regularly;  that 
one  witness  was  an  attorney  of  good  character,  and  may  be 
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presumed  to  understand  what  ought  to  be  done  rather  than  ihe 
contrary.  Here  the  attorney  drew  the  will,  subscribed  it  as  a 
witness,  and  testifies  to  everything  but  the  name  of  the  third 
witness.  It  seems  to  me,  that  from  this,  the  presumption  of  dae- 
execution  is  irresistible. 

The  execution  of  the  will  being  established,  ihe  next  question, 
is,  whether  there  was  any  evidence  that  it  was  canceled.  On 
this  point  I  lay  no  stress  upon  the  declarations  of  the  testator. 
They  were  made  long  after  the  execution  of  the  will,  and  shortly 
before  his  death.  They  are  not  evidence,  unless  they  relate  to- 
the  re8  gestos^  or  to  an  act  done;  as  where,  by  mistake,  the  will 
is  torn  or  thrown  into  the  fire.  The  declarations  of  the  testae 
tor  are,  in  such  cases  evidence,  where  they  show  the  qiioammo: 
12  Johns.  83.  The  act  of  canceling  is,  in  itself,  equivocal,  and 
will  be  governed  by  the  intent.  The  rule  is,  that  if  the  testa- 
tor lets  the  will  stand  until  he  dies,  it  is  his  will;  if  he  does 
not  suffer  it  to  do  so,  it  is  not  his  will.  It  is  ambulatory  until 
his  death:  4  Burr.  2614.  There  must  be  a  canceling  amnio 
revocandi,  Revocation  is  an  act  of  the  mind,  which  must  be 
demonstrated  by  some  outward  and  visible  sign  of  revocation. 
The  statute  has  prescribed  four.  If  any  of  them  are  performed 
in  the  slightest  manner,  joined  with  a  declared  intent  to  revoke^ 
it  will  be  an  effectual  revocation:  2  W.  Bl.  1044.  The  evidence 
here  does  not  warrant  any  such  intent.  The  testator,  several 
months  before  his  death,  called  for  the  will,  and  wished  to  add 
a  codicil.  There  is  no  other  act  that  indicates  an  intent  to 
make  the  least  alteration.  No  act  was  done  or  dissatisfactioD 
expressed  upon  which  to  raise  a  presumption.  The  most  that 
can  be  urged  is  that  the  testator  expressed  a  desire  to  make 
some  alteration  by  way  of  codicil,  from  which  it  is  rather  to  be 
inferred  that  the  general  features  of  the  will  were  approved, 
and  that  an  additional  or  greater  proyision  was  contemplated  for 
some  of  the  objects  of  his  bounty.  The  conclusive  answer  is, 
that  all  this  was  inchoate.  It  rests  merely  in  an  intent  ex- 
pressed at  one  time  and  to  a  single  individual.  We  are  left 
entirely  to  conjecture  whether  the  testator  ever  afterwards  did 
a  single  act  to  warrant  the  presumption  of  canceling  the  vrill, 
in  whole  or  in  part.  I,  therefore,  consider  the  will  as  remaining 
in  force  at  the  testator's  death. 

The  more  important  question  is,  whether  it  snfiiciently  ap- 
pears that  there  has  been  diligent  search  for  the  will  where  it 
was  most  likely  to  be  found,  so  as  to  warrant  the  introduction 
of  secondary  evidence.    The  general  rule  is  that  to  entitle  a 
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party  to  give  parol  evidence  of  the  contents  of  a  .will, 
when  there  is  not  conclusiTe  evidence  of  its  destruction,  it 
most  be  shown  that  diligent  search  had  been  made  in  those 
places  where  it  would  most  probably  be  found:  12  Johns.  192. 
In  examining  this  question,  I  will  first  consider  the  place  where 
the  will  was  most  IJkelf  to  be  found.  The  will  not  having 
been  recorded,  no  resort  need  be  had  to  a  public  office.  It  ia 
last  traced  to  the  hands  of  the  testator,  who  resided  in  Bruns- 
wick. His  desk  and  other  papers  were  there.  He  died  from 
home  on  a  visit  to  his  children  in  Westchester.  I  think  the  de- 
fendants are  bound  to  show  due  search  among  the  papers  of 
the  deceased,  at  his  usual  place  of  residence;  and  if  on  such 
search  the  will  can  not  be  found,  parol  evidence  is  admissible. 
James  Brown  might  have  been  examined  as  a  witness  to  the 
court  on  this  collateral  point,  but  he  was  not.  The  question 
then  rests  on  the  evidence  introduced  by  the  plaintiff.  Any 
declarations  of  Brown,  independent  of  that,  are  not  evidence. 

James  Mallory  testified  that  Jared  Betts,  one  of  the  plaint- 
ifBs,  informed  him  that  the  will  could  not  be  found,  that  James 
Brown  had  been  up  to  Brunswick,  and  looked  for  the  will  in 
the  desk  where  he  supposed  it  was  left,  and  it  could  not 
be  found.  This  is  certainly  a  very  explicit  admission  by 
one  of  the  plaintiffs.  Harvey  Betts  and  Thaddeus  Dan 
stated  to  the  surrogate  that  they  presumed  there  had  been  a 
will,  but  it  could  not  be  found;  and  that  search  had  been 
made.  The  plaintiff's  counsel  introduced  the  petition  and 
affidavit  of  Brown,  Betts  and  Dan,  to  obtain  administration. 
These,  however,  are  silent  as  to  the  question  whether  due 
Beareb  had  been  made.  The  defendants,  who  claim  under  the 
will,  were  called  on  to  prove  that  they  had  made  diligent  search. 
Search  by  other  persons,  and  not  at  their  request,  will  not 
suffice.  The  admission  by  Jared  Betts  and  Thaddeus  Dan  to 
the  surrogate  was,  not  that  Brown  or  either  of  the  defendants 
had  made  search,  but  generally  that  the  will  could  not  be 
found.  In  what  manner  and  by  whom  search  was  made,  they 
do  not  state.  It  was  an  admission  that  did  not  exonerate  the 
defendants  from  giving  affirmative  proof  of  search  made  by 
them  or  some  of  them. 

The  only  evidence  remaining  is  the  statement  made  by  Jared 
Betts  on  another  occasion.  Although  this  admission  might 
have  been  sufficient  to  conclude  him,  if  he  had  been  the  only 
plaintiff*,  it  ought  not  to  affect  the  interest  of  the  other  plaintiffs 
who  claim  as  tenants  in  common  with  him.    If  an  ejectment  ia 
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brooght  by  tenants  in  oommon,  the  plaintiff  may  give  in  eyi- 
denoe  the  separate  titlee  of  the  eereral  lesson  to  sepaiate  parts 
of  the  premises,  and  reooyer  accordingly:  12  Johns.  185.    Bat 
it  would  seem  an  onjast  nde  which  wonld  suffer  one  tenant  in 
'Common  to  admit  away  the  rights  of  others.    As  far  as  I  hsve 
been  able  to  discoyer,  an  admisdon  by  a  party  to  the  record  is 
evidence  against  him  who  makes  it;  and  where  there  are  part- 
nersy  against  them  also,  bat  not  against  others  who  happen  to 
be  joined  as  parties  to  the  suit.    The  oases  which  speak  of  the 
admission  as  proper  evidence,  will  be  foand  to  have  reference 
to  a  sole  plaintiff  or  defendant.    The  confession,  then,  of  Jared 
Betts  that  Brown  had  made  search  was  no  eyidenoe  to  dispense 
with  the  production  of  the  will,  and  furnished  no  ground  to 
admit  secondary  evidence,  so  far  as  the  other  plaintiffs  were 
ooncemed.     On  this  point  the  verdict  should  be  set  aaide^  and 
A  new  trial  granted. 
New  trial  granted. 


Pboof  OF  WiLLa-r-Thaffeneral  doctrine  of  JDOH  v.  Proton,  that  a  wiQ 
may  be  proved  b^  one  of  the  subscnbing  witnesBss,  if  be  can  teeti^  to 
all  the  facts  required  to  make  a  valid  executioii,  or  even  by  circumstan- 
tial evidence  where  aU  the  witnesses  are  dead,  insane,  or  beyond  tiie 
Jurisdiction,  or  have  forgotten  the  facts,  is  approved  in  Jodboa  v. 
Vickory,  1  Wend.  418;  Hall  v.  Luther,  18  Id.  498;  Buiier  v.  BeMon 

1  Barb.  688;  Laivrence  v.  Norton,  45  Id,  461;  Rider  v.  Legg,  61  Id.  268; 
Weir  V.  Fitzgerald,  2  Bradf.  74;  Hatrie  ▼.  Harrit,  26  N.  Y.  487;  Caw 
V.  Bobertsonj  6  Id.  184.  See,  also,  to  the  same  effect:  Welch  v.  We2c^ 
ante,  127,  and  the  note  to  that  case,  where  this  subject  is  discussed  and 
other  authorities  are  cited.  The  same  doctrine  was  affirmed  in  a 
subsequnnt  decision  on  Benajah  Brown's  will  in  Jaekaon  v.  Bette, 
6  Cow.  877. 

Proof  of  Loss. —  See  Jackson  v.  Betts,  9  Cow.  208,  where  there  was 
a  decision  on  the  same  will,  and  where  the  rule  here  laid  down  on  this 
point  was  reiterated.  See,  also,  Ffetherly  t.  Waggoner,  11  Wend.  602, 
approving  the  principal  case,  and  holding  that  as  the  evidence  in  such 
cases  is  addressed  to  the  court  technical  strictQeas  of  proof  is  not 
required. 

Revocation  wbbn  Presumed. —  In  Betts  v.  Jaekaon,  6  Wend.  188, 
reversing  9  Cow.  208,  it  was  held  that  as  Brown's  will  was  last  seen  in 
the  testator's  posseesion  a  considerable  period  before  his  death,  the  pre- 
sumption was,  in  the  absence  of  evidence  to  the  contraiy,  that  he 
revoked  it.    The  same  doctrine  was  applied  in  Bulkky  v.  Redmond, 

2  Bradf.  284,  citing  the  principal  case.  In  McPhersonv.  Clark,  8  Bradf. 
97,  the  rule  here  laid  down  by  Woodworth,  J.,  as  to  what  is  neoessary 
to  revoke  a  will,  is  approved.  See,  also,  the  note  to  OainsT,  Oains^ 
12  Am.  Dec.  877,  where  Uie  subject  of  revocation  of  wills  is  discussed, 

Declarattonb  of  Testator.  —  That  declarations  of  a  testator 
are  not  admissible  either  to  prove  the  execution  or  existence 
of  his  will,  or  on  a  question  of  revocation,  unless  they 
accompany  an  act  relied  upon  as  a  revocation:  see  Orant 
▼.  Grant,  1  Sandf.  Ch.  887  and  Waterman  v.  WhUneg^  11  N.  T, 
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161,  approving  the  rule  here  stated  by  Woodworth,  J.,  on  that  Bnbject  See 
the  note  to  Jackson  v.  Kn'ffta^  3  Am.  Bee.  395,  as  to  the  admiasibility  of  tes- 
tator's declarations  generally. 

Ai>HiasiON3  OT  Co-TENAi7T. — That  admissions  of  one  tenant  in  common, 
do  not  bind  his  co-tenants:  see  Lant  v.  Doty^  4  Barb.  536,  and  Coming  t. 
Troy  Iron  and  Nail  Factory,  39  Id.  325,  where  the  principal  case  is  relied  on 
•B  an  authority  on  this  point. 


Spawn  v.  Veeder. 

[A  OowsH.  1S03.J 

Amkndmxnt  of  Bill  of  Particulabs  may  be  allowed  after  the  oanse  has 
been  tried,  a  new  trial  granted,  and  two  notices  of  trial  after  this,  on 
payment  of  costs  of  the  motion,  and  all  costs,  if  the  defendant,  on  ao- 
oount  of  the  amendment,  changes  his  defense. 

MonoN  for  leave  to  amend  the  plaintiff's  bill  of  particulars. 
It  appeared  that  the  declaration,  with  the  bill  of  particulars, 
was  served  August  1, 1822;  that  issue  was  joined  August  20, 
1822,  and  the  cause  tried  in  April,  1823,  when  the  bill  of  par- 
ticulars proved  to  be  defective.  After  a  verdict  for  the  plaint- 
iff, a  new  trial  was  granted  in  February,  1824,  since  which  time 
the  cause  had  been  twice  noticed  for  trial,  and  now  stood  noticed 
for  trial.  The  defect  in  the  bill  of  particulars  arose  from  the 
fact  that  the  plaintiff's  attorney  had  not  been  fully  instructed 
by  his  client,  who  lived  at  a  distance  of  four  hundred  miles. 

J5»  A.  Foot,  for  the  motion. 

J',  McKown,  contra. 

By  CouBT.  These  amendments  are  much  a  matter  of  discre- 
tion. The  plaintiff's  attorney  has  not  been  very  diligent  in 
procuring  proper  information  from  his  client;  but  it  will  further 
the  ends  of  justice  to  grant  the  amendment.  We  save  the  de- 
fendant from  all  costs  resulting  to  him  from  the  mistake.  If 
he  chooses  to  change  his  plea,  so  as  to  vary  his  defense,  he 
may  do  so;  and  then  the  plaintiff  must  first  pay  him  all  the 
costs,  from  the  plea  down  to  this  time,  inclusive.  If  not,  the 
amendment  is,  granted,  on  the  plaintiff's  paying  the  costs  of 
this  motion. 

Bule  accordingly. 


AiCKNDMSirrs,  Allowancb  of. — See  Chkheater  v.  Cande,  anU^  238^  and  note. 
The  authority  of  the  principal  case  on  this  point  is  recognized  in  Barth  v. 
WaUher,  4  Daer,  290;  and  Chapman  v.  Webb,  6  How.  Pr.  394. 
Am.  Deo.  Vox,.  XV^ad 
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Burt  v.  Steenburgh. 

[4  OOWXH.  689.] 

JuDOKBNT  EsTOFPKL — ^The  judgment  of  a  court  of  ooncorrant  jiiriBdictio& 
directly  upon  the  point,  ia  as  a  plea  a  bar,  or  as  eTidenoe  oondiuivB  b»> 
tween  the  same  parties  upon  the  same  matter,  directly  in  qnestioa  in  «&• 
other  action. 

Estoppel  of  Judgment  results  not  from  the  recovery,  but  from  the  mattei 
alleged  by  the  party  and  upon  which  the  recovery  proceeds. 

JuiWMKNT  IS  Trespass  Quars  Clausum  Frboit  in  favor  of  plaintiff  is,  ia 
a  subsequent  action  against  the  same  defendant  for  trespass  on  the 
premises,  conclusive  evidence  of  the  plaintiff^s  title,  where  such  title 
drawn  in  question  and  litigated  in  the  former  suit.  The  defendant  i% 
however,  entitled  to  show  that  he  has  acquired  title  since  the  former  ac- 
tion, or  that  plaintiff's  title  has  terminated. 

Trespass  quare  clausum  fregit.  At  the  trial,  the  cutting  of 
the  timber,  which  was  alleged  as  a  trespass,  was  proved.  The 
plaintiff  claimed  title  to  the  locua  in,  quo,  as  being  a  part  of  the 
Schoharie  patent.  But  the  defendant  claimed  on  the  other 
hand,  that  the  locu^  in  quo  was  in  a  patent  granted  to  Wejfield 
and  Clifford,  and  that  he  held  the  title  thereto  under  one 
George  W.  Featherstonhaugh.  The  plaintiff  thereupon  offiered 
in  evidence  an  exemplification  of  the  record  of  a  judgment  of 
the  supreme  court  in  his  favor  against  the  defendant,  in  a 
former  action  between  them,  for  a  trespass  committed  at  a  pre- 
vious date  upon  the  same  land,  together  with  parol  evidence 
showing  that  the  defeudant  then  relied  upon  the  same  title 
which  he  now  claims.  The  evidence  was  admitted  against  the 
defendant's  objection,  and  was  decided  to  be  conclusive  evi- 
dence of  the  plaintiff's  title.  An  objection  made  by  the  de- 
fendant that  the  plaintiff  had  not  proved  possession  of  the 
premises  at  the  time  of  the  alleged  trespass,  was  overruled. 
The  defendant  then  offered  to  prove  that  the  premises  were  em- 
braced in  the  Weyfield  and  Clifford  i)atent,  and  that  he  had  title 
thereto  at  the  time  when  the  trespass  was  alleged  to  have  been 
committed,  but  the  evidence  was  objected  to,  and  the  judge  re- 
fused to  admit  it.  Verdict  for  the  plaintiff,  and  a  motion  for  a 
new  trial. 

Z>.  Cody,  for  the  defendant,  contended  that  the  former  judg- 
ment was  not  conclusive  evidence  of  the  title,  except  for  the 
period  embraced  in  the  declaration  in  that  action,  and  cited 
Ouiram  v.  Morewood,  3  East,  357. 

H.  Hamilton  and  A.  Spencer,  for  the  plaintiff,  cited  Duchess  of 
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Kingston's  case,  11  St.  Tr.  262,  and  Gardner  v.  Buckbee,  8  Cow* 
120  [ante,  256],  to  show  that  the  former  recovery  was  conclusive* 

By  Court,  SuTHSsLAifD,  J.  In  Gardner  x.  Buckbee,  3  Cowen,  120 
[ante,  256],  we  adopted  the  language  of  Chief  Justice  De  Grey^ 
in  the  case  of  the  Duchess  of  Kingston,  11  State  Trials,  261,  thai 
the  judgment  of  a  court  of  concurrent  jurisdiction,  directly  upon 
the  point,  is  as  a  plea,  a  bar,  or  as  evidence  conclusive  bet  wees 
the  same  parties,  upon  IJie  same  matter,  directly  in  question  in 
another  court.  In  that  case  the  former  judgment  was  uot 
pleaded,  but  was  given  in  evidence  under  the  general  issue;  and 
the  counsel  for  the  defendant  there  contended  that  the  later 
cases  had  overruled  the  opinions  of  Lord  Mansfield  in  Bird  v* 
EandaU,  3  Burr.  1353^  and  of  Chief  Justice  De  Grey,  in  the  case 
of  the  Duchess  o/  Kingston,  that  a  former  judgment  is  as  conclu* 
fiive  in  its  operation  when  given  in  evidence  as  though  it  were- 
pleaded.  The  case  of  Vooght  v.  Winch,  2  B.  &  A.  662,  was  relied 
npon.  But  we  considered  those  opinions  too  well  supported^ 
both  by  principle  and  authority,  to  admit  of  discussion. 

It  is  well  remarked  by  Lord  Ellenborough  in  OvJLram  v.  More^ 
wood,  3  East,  353,  that  the  operation  and  effect  of  a  former 
recovery,  if  it  operate  at  all  as  a  conclusive  bar,  must  be  bj 
way  of  estoppel;  that  it  is  not  the  recovery,  but  the  matter 
alleged  by  the  party,  and  upon  which  the  recovery  proceeds 
which  creates  the  estoppel.  The  recovery  of  itself,  he  continues, 
in  an  action  of  trespass,  is  only  a  bar  to  the  future  recovery  of 
damages  for  the  same  injury.  But  the  estoppel  precludes; 
parties  and  privies  from  contending  to  the  contrary  of  that  point 
or  matter  of  fact,  which,  having  once  been  distinctly  put  in. 
issue  by  them  or  by  those  to  whom  they  are  privy  in  estate  or 
law,  has  been  on  such  issue  joined,  solemnly  found  against  them. 
In  that  case  the  question  which  the  defendant  wished  to  contest 
was,  whether  coal  mines,  in  relation  to  which  the  action  was- 
brought,  were  at  the  time  of  making  a  certain  conveyance  by 
Sir  John  Zouch,  part  and  parcel  of  the  coal  mines  included  in 
that  conveyance.  The  plaintiff  showed  by  his  replication  that 
the  precise  point  had  been  raised  between  the  same  parties  in 
a  former  action  and  decided  in  his  favor,  and  the  court  held 
that  the  defendant  was  estopped  from  again  raising  that  ques* 
tion;  that  the  point  was  conclusively  settled  between  the  parties 
by  the  verdict. 

In  this  case  it  was  shown  that  the  former  trial  was  beiweem 
the  same  parties,  for  a  trespass  committed  by  the  defendant 
npon  the  same  premises,  for  a  trespass  upon  which  this  action 
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was  brought;  that  the  defendant  then  attempted  to  defend  him- 
self  under  a  title  from  George  W.  FeatherBtoohaugh,  and  con- 
tended, and  endeavored  to  prove,  that  the  locus  in  quo  was  in  a 
patent  granted  to  Wejfield  and  Clifford,  and  not  in  the  Scho- 
harie patent,  as  was  contended  by  the  plaintiff;  and  it  was  ad* 
tuitted,  on  the  former  trial,  that  if  the  premises  were  in  the 
Schoharie  patent,  the  plaintiff  was  entitled  to  recover;  if  in  the 
Wejfield  and  Clifford  patent,  that  the  defendant  was  entitled  to 
a  verdict.  Tlie  former  verdict*  must  then  have  turned  on  that 
point,  and  it  was  in  favor  of  the  plaintiff.  Yet  that  was  the  pre- 
cise question  which  the  defendant  sought  again  to  agitate  in  this 
case.  He  offered  to  prove  that  the  locus  in  quo  was  in  the  Wey- 
field  and  Clifford  patent,  and  that  he  had  title  to  it  when  the 
trespass  was  alleged  to  have  been  committed.  The  decision  of 
the  judge,  that  the  former  recovery,  and  the  evidence  offensd  by 
the  plaintiff,  were  conclusive  evidence  of  the  plaintiff's  title, 
must  be  understood  as  having  been  made  after  the  defendant 
had  disclosed  the  defense  and  title  on  which  he  relied;  and  as 
determining  nothing  more  than  that,  in  relation  to  that  titie, 
founded  on  the  allegation  that  the  premises  were  in  the  Wey- 
field  and  Clifford  patent,  the  recovery  and  evidence  were  conda- 
sive.  The  offer  on  the  part  of  the  defendant  was  nothing  more  than 
to  show  that  the  premises  were  not  in  the  Schoharie,  but  in  the 
Weyfield  and  Clifford  patent.  If  this  is  the  fair  constmction 
of  the  case,  of  which  I  have  no  doubt,  I  think  the  decision  of 
the  judge  was  correct.  The  defendant  was  estopped  from  again 
opening  that  question. 

But  he  certainly  was  not  concluded  by  the  former  verdict  from 
showing  title  in  himself,  acquired  subsequently  to  that  trial,  or 
indeed  any  other  title  than  the  one  depending  on  the  point  set- 
tled in  the  former  cause.  He  might  have  shown  that  the  plaint- 
iff's title  had  been  extinguished,  either  by  alienation  or  a  sub- 
sequent adverse  possession.  But,  I  repeat,  I  understand  his 
offer  was  simply  to  show  that  the  premises  were  not  in  the  Scho- 
harie patent,  but  in  the  patent  of  Weyfield  and  Clifford,  and 
that,  therefore,  the  plaintiff  had  no  title.  That  was  impugning 
the  verity  of  the  former  verdict,  which  he  had  no  right  to  do. 
This  case  cannot  be  distinguished  in  principle  from  Gardner  v. 
Buckbee  and  Ouiram  v.  Morewood. 

Motion  for  a  new  trial  denied. 


The  Doctrinbs  hebb  laid  down,  aa  to  the  efiect  of  a  prior  Jndgmeat 
butween  the  fiame  parties,  whether  pleaded  as  an  estoppel  or  offered  as  eW- 
deuce,  and  as  to  the  admissibility  of  parol  evidence  to  supplement  the  recced 
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in  such  cases  are  refened  to  with  approval  in  many  subsequent  decisions  in 
Neir  York:  Coles  v.  Carter,  6  Cow.  691;  Wood  ▼.  Jachon,  8  Wend.  24,  8. 
C,  18  Id.  123;  Young  ▼.  Rummtk  2  HiU,  480;  MUltr  ▼.  Matdee^  6  Id.  126, 
where  it  was  said  that  such  judgment  must  be  pleaded  as  an  estoppel  if  the 
party  has  an  opportunity  to  plead  it;  WUburY.  Broum^  3  Denio,  361;  Calkins 
V.  AUerton,  3  Barb.  173;  Baker  v.  Rand,  13  Id.  161;  Harris  ▼.  Harris,  36 
Id.  ©4;  Boyee  v.  Burt,  42  Id.  663;  Birekhead  v.  5rowm,  6  Sandf.  142;  Tread" 
well  V.  SUbbins,  6  Bosw.  647;  5oyer  v.  Sehofield,  2  Keyes,  631;  JrAite  v.  Coats- 
wartii,  6  N.  Y.  143,  per  Edmonds,  J.;  Doty  v.  Brown,  4  Id.  76;  Embury  v. 
Broum,  3  Id.  623;  i)emares«  y.  i)at(7,  11  Abb.  Pr.  16;  see,  also,  Oardner  y. 
Buekbee^  ante,  266,  and  cases  cited  in  the  note  thereto. 
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[4  GowBl,  599.] 

PuBCSAaxB  AT  EXECUTION  Sale,  What  hx  uuffT  pROYE. — ^If  real  property 
IB  sold  under  execution,  against  a  party  not  in  possession,  the  purchaser 
can  not  recover  in  ejectment,  against  one  found  in  possession,  without 
showing  that  the  defendant  in  execution  had  some  interest  in  the  prenusea 
or  some  right  to  the  possession  thereof.  It  is  not  sufficient  to  establish 
that  he  was  in  possession  for  a  period  less  than  twenty  years,  but  aban- 
doned it  before  judgment,  though  after  so  abandoning  he  conveyed  to  the 
defendant  in  ejectment. 

jTrDOUENT  Lien  attaches  only  to  a  legal  or  equitable  seisin,  and  if  defendant 
has  neither,  an  execution  sale  transfers  nothing. 

P088B8SION  IS  Prima  Facie  evidence  of  legal  title. 

Devbnsk  of  Execution  deixndant. — If  defendant  in  execution  is  in  pos- 
session he  can  not  defend  ejectment  brought  by  the  purchaser,  by  show- 
ing  title  in  another. 

Duxndant's  Evidenox  may  entitle  plaintiff  to  judgment  when  his  own 
does  not. 

VoLUNTABT  Deed  founded  on  love  and  affection  is  good  against  creditors  un« 
less  the  grantor  was,  at  the  time,  in  doubtful  or  insolvent  circumstances. 

PuBCHASEBS  AT  EIxBOUTiON  Sales  are  within  the  protection  of  the  registry 
acts. 

Ejectment.  The  plaintiff's  lessor  claimed  title  under  an  exe- 
cntion  sale  upon  a  judgment  against  Eleanor  Town.  The 
defendant,  who  was  in  possession,  claimed  under  a  prior  deed 
from  said  Eleanor,  who  was  the  defendant's  mother.  The 
deed  was  not  recorded,  and  the  plaintiff's  lessor  had  no  notice 
of  it  at  the  time  of  his  purchase.  The  other  facts  are  stated  in 
the  opinion. 

A.  Stewart,  for  the  plaintiff. 

/.  Seelye,  for  the  defendant. 

By  Court,  Woodwoeth,  J.  Eleanor  Town,  the  mother  of  the 
defendant,  was  in  possession  of  the  farm,  claimed  it  as  her  own, 
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and  exercised  acts  of  ownership  until  Noyember  1, 1820,  when 
she  removed  from  the  premises.     Who  snoceeded  her  does  not 
appear.    These  facts  constitute  a  good  adverse  possession  dur- 
ing the  time  she  occupied;  but  the  moment  she  remoTed,  the 
continuity  of  the  adverse  possession  was  broken,  and,  in  judg- 
ment of  law,  the  possession  was  in  him  who  had  title.     There  is 
no  evidence  of  title  in  Eleanor  Town,  nor  how  long  her  adverse 
possession  continued.     To  derive  any  benefit  from  the  latter,  il 
must  appear  to  have  been  for  at  least  twenty  years.     That  not 
>  being  pretended,  the  fact  is  not  established  that  she  ever  had 
•any  right  or  title  to  the  premises.     In  February  term,  1823,  Dar- 
key recoTered  against  her  a  judgment  for  words  spoken  in  May, 
1822,  the  premises  were  sold  on  an  execution  issued  on  this 
judgment,  and  the  lessor,  who  was  attorney  for  Dariey,  became 
the  purchaser.     The  certificate  of  sale  is  dated  May  7,  1823. 
On  the  ninth  of  August,  1824,  the  land  not  being  redeemed,  the 
.  sheriff  executed  a  deed,  which  was  recorded  the  day  after. 

!Tiie  first  question  arising  in  this  case  is,  does  the  evidence  in- 
'  troduced  by  the  plaintiff  entitle  him  to  recover?  In  my  opinion, 
it  clearly  does  not.  Whenever  real  estate  is  sold  under  an  execu* 
tion,  against  a  party  not  in  possession,  and  the  purchaser  brings 
an  action  of  ejectment  against  the  person  found  in  possession, 
it  can  not  be  questioned  that  the  plaintiff  is  bound  to  prove  on 
the  trial  that  the  defendant  in  the  execution  had  some  right, 
title  or  interest  in  the  premises  sold.  The  first  section  of  the 
act  (1  B.  L.  600)  declares  that  lands,  tenements  and  real  estate 
may  be  sold,  and  the  judgment  shall  be  a  lien  on  the  same. 
The  form  of  the  execution  would  seem  to  imply  a  legal  seisin, 
but  can  not  control  the  declared  intent  of  the  legislature,  which 
makes  every  species  of  real  estate  liable  to  sale.  When  a  stat- 
ute speaks  of  a  seisin,  an  equitable  may  be  as  well  intended  as 
4i  legal  one;  the  term  is  applicable  to  both:  1  Cai.  Cas.  66.  It 
is  evident,  then,  that  a  seisin  must  be  shown  upon  which  the 
judgment  attached,  in  order  to  recover  the  possession.  Where 
the  defendant  in  the  execution  is  the  possessor,  it  is  of  itself  suf- 
ficient, for  actual  possession  is  prima  facie  evidence  of  a  legal 
title:  2  Bl.  Com.  196.  He  can  not  show  title  in  another,  for 
the  plaintiff  comes  into  exactly  such  estate  as  the  debtor  had, 
and  if  it  was  a  tenancy,  the  plaintiff  will  be  a  tenant  also,  and 
estopped  in  a  suit  by  the  landlord  from  disputing  his  right,  in 
the  same  manner  as  the  original  tenant.  This  was  so  held  in 
Jackson  v.  Oraham,  3  Cai.  188. 

There  is,  then,  a  failure  on  the  part  of  the  plaintiff  to  make 
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out  any  righb  in  Eleanor  Towi>  to  the  premises,  and,  conse- 
quently, from  his  OTvn  showing,  nothing  passed  by  the  sale.  If, 
howeyer,  the  defendant  has  produced  proof  which  sufficiently 
establishes  the  right  of  Eleanor  Town,  the  plaintiff  may  ayaU 
himself  of  the  eyidence,  for  the  judgment  of  the  court  must  be 
founded  on  the  whole  case.  The  defendant  gaye  in  eyidence  a 
deed  from  Eleanor  Town  to  Lydia  Town,  her  daughter,  the  de- 
fendant, then  nineteen  years  of  age,  executed  on  the  thirtieth 
of  March,  1821,  for  a  money  consideration,  and  proyed  that  a 
part  of  the  consideration  had  been  paid.  Does  this  additional 
fact  remedy  the  defect  in  the  plaintiff's  proof?  After  an  atfcen- 
tiye  consideration  of  its  efficacy,  I  think  it  does  not.  Separating 
this  act  from  eyerything  relating  to  the  former  possession  of 
Eleanor  Town,  with  which  it  does  not  appear  to  haye  any  con- 
nection, it  does  not  furnish  eyidence  of  any  right  in  her  at  the 
time  the  conyeyance  was  made.  The  case  is  silent  as  to  the  fact 
in  whom  was  the  title  yested;  and  as  to  possession,  that  had 
been  abandoned  seyeral  months  preyiously.  It  does  not  appear 
that  Eleanor  Town  had  eyen  a  right  of  possession  to  transfer  to 
the  defendant.  How,  then,  can  it  be  said  that  she  took  auy- 
ihing  under  the  deed?  It  purports  to  conyey  all  the  right,  and 
as  against  the  grantor,  would  estop  her  from  asserting  a  right 
to  dispossess  the  defendant,  but  nothing  more.  Here,  then,  as 
it  seems  to  me,  is  an  insuperable  difficulty  in  the  plaintiff's  way. 
His  deed  is  necessarily  inoperatiyo,  unless  the  judgment  was  a 
lien,  and  that  can  not  be,  unless  there  is  a  legal  or  an  equitable 
seisin.  Eleanor  Town  not  haying  either,  nothing  would  pass 
by  the  sale  to  the  plaintiff.  It  would  be  a  peryersion  of  the 
statute,  authorizing  the  sale  of  lands,  tenements  or  real  estate, 
to  adjudge  that  a  case  of  this,  kind  was  within  its  proyisions. 

But  there  is  another  answer  equally  conclusive;  if  it  be  ad- 
mitted that  at  the  date  of  the  deed  Eleanor  Town  had  seisin  of 
the  premises,  then  she  parted  with  all  her  right  and  title,  and  the 
deed  is  yalid,  if  not  fraudulent  and  yoid  against  creditors  and 
subsequent  purchasers.'^  There  are  no  circumstances  disclosed 
to  establish  fraud.  It  does  not  appear  that  the  grantor  was  in- 
debted at  the  time,  and  the  deed  was  executed  more  than  a  year 
before  the  speaking  of  the  words  for  which  the  damages  were 
given.  The  deed  was  given  for  a  money  consideration,  a  part 
of  which  was  paid.  We  can  not  intend  that  the  consideration 
was  inadequate,  or  that  the  payment  was  not  well  secured.  If 
it  was  intended  to  attack  the  transaction  as  fraudulent,  on  either 
of  these  grounds,  proof  of  the  facts  ought,  and  probably  would. 
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have  been  brought  before  the  court.  In  the  absence  of  proof  it 
may  be  presumed  the  plaintiff  rested  on  other  grounds.  We 
are  to  intend,  on  the  facts  before  us,  that  the  deed  was  bona  fide 
and  for  valuable  consideration,  and  consequently  yalid  against 
the  claims  of  creditors  and  subsequent  purchasers.  In  this 
view  of  the  case  it  becomes  unnecessary  to  consider  how  far  the 
law  would  protect  the  defendant,  provided  it  had  been  a  con- 
ceded point,  that  the  mother  made  the  deed  to  her  daughter  on 
the  consideration  of  natural  love  and  affection.  In  that  case  it 
would  unquestionably  have  been  good  against  creditors,  accord* 
ing  to  the  construction  given  to  the  13  Eliz.,  because  it  is  free 
from  the  imputation  of  fraud.  This  question  was  vezy  ably  ex- 
amined by  Spencer,  C.  J.,  in  Verplank  ▼.  Sterry,  12  Johns.  5S& 
[1  Am.  Dec.  848].  It  was  there  held  that  to  impeach  a  volun- 
tary settlement  made  on  a  meritorious  consideration,  it  isneoes- 
sazy  that  the  seller  should  not  only  be  indebted,  but  should  be 
insolvent,  or  in  doubtful  circumstances  at  the  time;  that  if  the 
grantor  be  not  indebted  to  such  a  degree  as  that  the  settlement 
will  deprive  the  creditors  of  an  ample  fund  for  the  payment  of 
their  debts,  the  consideration  of  natural  love  and  affection  will 
support  the  deed,  although  a  voluntary  one,  against  his  credi- 
tors. The  statutes  13  and  27  Eliz.  contain  the  general  proviso 
annexed  to  our  statute,  excepting  from  their  operation  those 
deeds  only  which  are  bona  fide  and  upon  good  consideration. 

The  same  learned  judge  observed  in  the  case  referred  to  that 
the  deed  from  Arden  to  Mrs.  Sterry  had  these  two  circumstances: 
it  was  bona  fide,  and  it  had  a  good  consideration,  that  of  love 
and  natural  affection,  and  was  saved  by  the  express  proviso  of 
the  statute.  I  entirely  subscribe  to  the  doctrine  that  neither  a 
creditor  under  the  13  Eliz.,  nor  a  subsequent  purchaser  under 
the  27  Eliz.,  can  impeach  a  conveyance  bona  fide,  founded  on 
natural  love  and  affection,  free  from  the  imputation  of  fraud, 
and  where  the  grantor  had,  independent  of  the  property,  granted 
an  ample  fund  to  satisfy  his  creditors;  with  this  qualification, 
however,  that  if  a  fraudulent  use  is  made  of  a  settlement,  it  may 
be  carried  back  to  the  time  when  the  fraud  commenced,  as  was 
held  in  Doe  v.  BuUedge,  Cowp.  713.  If  the  grantor  continues 
in  possession  and  receives  the  rents  and  profits,  or  if  there  are 
other  circumstances  subsequently,  calculated  to  deceive  the 
subsequent  purchaser,  without  doubt  they  would  contaminate 
the  deed;  but  without  them  it  would  be  valid.  If  this  view  be 
correct,  it  follows  that  had  the  deed  in  question  been  founded 
on  love  and  affection  merely,  the  plaintiff  could  not,  on  the 
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facts  before  us,  as  a  creditor  or  subsequent  purchaser,  have  de- 
feated its  operation.  AforHori^  be  cannot,  when  it  is  shown 
not  to  rest  on  a  meritorious  but  valuable  consideration  and  is 
not  contaminated  with  fraud.  If  then  the  deed  has  not  been 
successfully  assailed  on  this  ground,  by  its  legal  operation  all 
the  right  and  title  of  Mrs.  Town  was  transferred  to  the  defend- 
ant long  before  the  judgment  attached.  After  the  thirtieth  of 
March,  1821,  there  was  no  interest  remaining  in  her  that  was 
the  subject  of  sale.  She  had  no  lands,  tenements  or  real  estate 
within  the  meaning  of  the  statute,  and,  consequently,  there 
was  nothing  to  give  life  or  effect  to  a  sheriff's  deed,  which  solely 
derives  its  efficacy  from  the  fact  that  the  defendant  in  the  exe- 
cution had  an  interest  liable  to  be  sold. 

But  it  is  contended  that  a  bona  fide  purchaser  at  a  sheriff's 
Bale«  without  notice  of  a  prior  deed  not  recorded,  is  protected 
by  putting  his  deed  on  record.  It  is  true  that  the  deed  to  the 
defendant  has  not  been  recorded.  I  will  briefly  inquire  whether 
that  fact  is  material.  It  has  been  urged  on  the  argument  thai 
the  statute  is  confined  in  its  application  to  a  purchaser  from  the 
same  grantor.  The  words  used  in  the  act  are:  *' Any  subse- 
quent bona  fide  purchaser  or  mortgagee  for  valuable  considera- 
tion:" 1  B.  L.  370.  The  statute  is  remedial,  and  ought  to  be 
liberally  construed.  To  say  that  the  second  deed  must,  in  all 
cases,  be  given  by  the  same  grantor,  is  too  limited  a  construc- 
tion to  remedy  the  evil  the  legislature  had  in  view.  The  intent 
being  to  guard  the  fair  subsequent  purchaser  against  secret  out- 
standing conveyances,  why  should  not  the  statute  apply,  where 
the  second  deed  was  obtained  mediately  from  the  same  grantor 
as  well  as  to  cases  where  it  was  immediately  given  by  him  ? 
If  a  defendant  confesses  a  judgment,  he  thereby  indirectly  au- 
thorizes a  sale,  and  the  execution  of  a  deed.  If  judgment  is 
obtained  against  him,  without  a  plea  of  confession,  although  it 
cannot  be  said  that  the  defendant  assented  to  the  judgment 
and  sale,  yet  they  are  founded  on  his  delinquency.  The  non- 
payment of  the  debt  due  from  the  debtor  is  the  foundation  of 
the  judgment  and  sale.  Whether  willingly  or  unwillingly,  the 
whole  proceeds  from  the  fault  of  the  debtor  who  is  to  be  con- 
sidered as  the  source  from  whence  the  purchaser  derives  his 
claim.  It  would  therefore  seem  not  to  be  a  forced  construction 
of  the  statute  to  apply  it  to  such  cases.  In  either  case,  the 
reason  for  protecting  the  purchaser  is  the  same.  I  therefore 
eoncur  in  the  opinion  expressed  in  Jackson  v.  Duhoia,  4L  Johns. 
SS16;  and  Jackson  v.  Terry,  13  Id.  471. 
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In  the  first  case,  Mr.  Justice  Spencer  observed -that  a  mori- 
^fage  not  registered  had  a  preference  over  a  subsequent  judg- 
ment, docketed.  But  if  the  land  should  be  sold  by  the  sheriff 
under  the  judgment  prior  to  the  registry  of  the  mortgage,  a 
bona  fide  purchaser  at  the  sheriff's  sale  would  be  protected 
against  the  mortgage.  It  was  not  necessary  to  the  decision  of 
that  case  to  lay  down  this  doctrine,  nevertheless,  I  think  it  cor- 
rect for  the  reasons  already  given.  The  case  in  13  Johnson  ex- 
pressly decides  that,  if  after  land  has  been  sold  on  execution, 
and  a  conveyance  made  by  the  sheriff,  and  before  such  convey- 
ance is  recorded,  the  former  proprietor  conveys  it  to  a  bona  fide 
purchaser  for  a  valuable  consideration,  who  has  his  deed  first 
recorded,  such  subsequent  purchaser  will  gain  a  priority.  The 
doctrine  in  this  case  supports  the  proposition  laid  down  in 
4  Johnson.  It  turned  on  priority  of  recording.  Terry,  the  de- 
fendant, derived  title  under  a  judgment  prior  to  the  date  of  the 
deed  from  James  Turner  to  the  lessor  of  the  plaintiff*,  and  yet 
failed,  because  his  deed  had  not  been  first  recorded.  If  a 
sheriff's  deed  is  within  the  recording  act,  it  seems  to  me  clear 
that  the  principle  of  this  case  which  entitled  Merrit  to  recover 
on  a  junior  title  first  recorded  would  entitle  a  purchaser  at  sher- 
iff's sale,  whose  deed  was  recorded,  to  a  preference  over  a  prior 
unregistered  mortgage.  I  consider  the  law  correctly  laid  down 
in  both  cases;  but  they  do  not  decide  the  present  question.  In 
each  of  those  cases  the  defendant  in  the  execution  had  an  in- 
terest liable  to  be  sold.  In  the  first,  Sammons  was  mortgagor, 
and  had  an  interest  upon  which  tbe  judgment  was  a  lien;  in 
the  second,  tbe  deed  from  Archibald  Turner  to  James  Turner 
was  fraudulent  and  void  as  against  creditors;  consequently  the 
judgment  against  Archibald  became  a  lien,  having  been  entered 
before  James  Turner  made  a  bona  fide  sale  to  Merrit.  These 
facts  were  essential,  in  order  to  maintain  the  proposition  that 
a  sheriff's  deed  is  within  the  recording  act.  In  tbe  present 
case,  Eleanor  Town  had  no  title,  and  the  judgment  was  no 
lien.  I  can  not  perceive  that  the  plaintiff  acquired  anything 
more  than  if  the  sheriff  had  sold  and  conveyed  the  same  prem- 
ises on  an  execution  against  John  Doe  or  Richard  Boe,  who 
were  utter  strangers.  A  subsequent  bona  fide  purchaser,  within 
the  i^eaniug  of  the  act,  must  be  one  to  whom  the  grantor  iu 
tbe  first  deed  actually  conveyed,  or  who  did  or  suffered  some 
act  which,  by  the  operation  of  law,  authorized  a  sale  and  con- 
veyance; aud  if  the  deed  was  in  consequence  of  a  sale  under  a 
judgment,  then  that  the  property  sold  was  a  legitimate  subject 
of  Huch  sale. 
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These  principles  decide  the  plaintiff's  claim.  Eleanor  Town 
lias  not  conveyed  to  the  plaintiff  nor  done  anj  act  authorizing  a 
Talid  conveyance.  There  was  no  lien  on  the  premises;  and  no 
authority  was  given  by  law  to  sell  and  convey.  How  liberal 
and  extensive  soever  may  be  the  construction  of  the  statute,  and 
^ving  full  effect  to  the  cases  referred  to,  I  think  it  demonstra- 
ble that  the  present  case  is  not  within  the  spirit  or  letter  of  the 
fourth  section  of  the  act  concerning  deeds,  and,  consequently, 
that  the  defendant  is  entitled  to  judgment. 

Judgment  for  the  defendant. 


Thx  New  York  Coubts  havb  Becoonized  the  Authobitt  of  Jaekmm  v. 
Town^  on  the  following  points:  As  to  the  distinction  between  existing  and  sab- 
■eqnent  creditors  in  cases  of  conveyances  to  defraud  creditors,  per  Stebbins, 
•enator,  in  Seward  ▼.  Jackaon,  8  Cow.  436;  as  holding  a  different  doctrine 
from  Jieade  v.  Lrnnggton,  8  Am.  Dec  520,  on  the  subject  of  volnntary  con- 
veyances: Baheoek  v.  EciUr,  24  N.  T.  633;  that  if  the  defendant  in  exe- 
ention  was  in  possession  at  the  time  of  the  sheriff's  sale,  that  fact  is  sufficient 
evidence  of  title  against  those  claiming  under  him:  Jaekton  v.  Parker,  9  Cow. 
94;  Jackson  v.  Jonea,  Id.  192;  that  a  naked  claim  to  property  by  one  out  of 
possession  can  not  be  sold  on  execution,  but  that  in  such  a  case  the  purchaser 
must  show  title  in  the  defendant:  Hagaman  v.  Jackwn,  1  Wend.  506;  Tvlt^ 
tie  V.  Jaekeon,  6  Id.  225;  that,  generally,  to  support  a  sheriff's  deed,  judgment, 
execution,  and  title  in  the  defendant  must  be  shown:  Jackson  v.  Roberts^  11 
Wend.  433;  that  the  ground  of  the  decision  here  was  Eleanor  Town's  want  of 
title,  and  that  the  case  is,  therefore,  not  authority  on  the  effect  of  the  failure 
to  record  the  defendant's  deed:  Jackson  v.  Chamberlain,  8  Wend.  626;  that 
the  registry  acts  are  remedial  in  character  and  should,  therefore,  be  liberally 
oonstmed,  and  that  substantial  compliance  with  them  is  sufficient:  Peek  v. 
MallamSy  10  N.  Y.  542;  as  to  the  sale  of  an  eqoity  of  redemption  on  exeoa« 
tion  in  Hail  v.  Sapuan,  19  How.  Pr.  483. 
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JoxHDXR  OF  Causes  akd  PAimxa.— A  bill  filed  against  several  penons^  eott' 
oerning  distinct  things  or  acts,  is  demnmble.  Unconnected  parties  ma^ 
unite  in  a  soit,  if  there  is  one  connected  interest  among  them  all,  center^ 
ing  in  the  point  in  issue  in  the  case. 

JoiHDKR  OF  Defendants  in  Bill  to  Vacate  Fbaudulknt  TBANSiKBS.^-n 
property  be  fraudulently  conveyed  and  parceled  out  by  its  owner  to 
several  persons,  they  may  be  joined  in  one  bill  to  vacate  the  traBsEsn. 

PuBOHASBS  BT  Administbatobs  iu  the  proceedings  prosecuted  by  them  ia 
their  official  capacity  are  held  by  them  as  trustees;  the  cettvit  que  tnut^ 
are  entitled,  if  they  so  elect,  to  the  benefit  of  the  purchases. 

Gebditor's  Bills  to  reach  and  discover  the  property  of  the  debtor,  placed  in 
the  hands  of  others,  may  be  maintained. 

PxtsvENTiKO  MuLTiPLiGrrr  OF  Suits  is  a  favorite  object  of  oourts  of  eqtuty; 
and  in  furtherance  of  this  object,  they  settle  and  adjust,  in  a  single  soit^ 
rights  and  interests,  which,  in  oourts  of  law,  result  in  various  issues  in* 
capable  of  trial  in  one  action. 

A.  Bill  against  Several  Persons  must  relate  to  matters  of  the  same  nature^ 
and  having  a  connection  with  one  another;  and  all  of  the  defendants 
must  be  more  or  less  concerned,  though  their  rights  in  respect  to  tbs 
general  subject  of  the  cause  may  be  distinct. 

Appeal  from  the  court  of  chancery.  The  respondentSy  who 
were  the  administrators  of  Ezra  Fellows,  deceased,  filed  their 
bill  in  the  court  below  against  William  Fellows,  tbe  appellant, 
John  Fellows,  Thomas  Fellows,  and  Boswell  Day,  to  obtain 
satisfaction  of  a  certain  decree  recoTered  by  the  respondents,  as 
administrators,  against  John  Fellows,  father  of  the  intestate, 
out  of  property  alleged  to  have  been  fraudulently  conveyed  by 
the  said  John  Fellows,  to  the  said  William  and  Thomas^  his 
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BODS,  and  Boswell  Day,  bis  son-in-law.  The  bill  charged  in 
substance,  that  the  said  Ezra  and  John  Fellows  had  made  an 
agreement  for  the  sale  of  a  certain  farm  of  which  the  said  John 
had  the  legal  title,  but  in  which  Ezra  had  an  interest,  with  the 
understanding  that  one  thousand  five  hundred  dollars  of  the 
consideration-money  was  to  be  paid  to  the  said  Ezra,  but  that 
the  said  John,  with  intent  to  defraud  the  said  Ezra  out  of  said 
sum,  took  the  bond  and  mortgage  in  his  own  name,  and  after- 
wards released  the  same  and  took  notes  payable  to  himself  from 
the  sons  of  the  purchaser  in  lieu  thereof;  that  the  said  Ezra 
subsequently  filed  a  bill  against  his  father  to  obtain  payment  of 
the  sum  due  him,  and  procured  an  injunction  against  the  trans- 
fer of  said  notes;  that  the  said  Ezra  having  died  pending  the 
eait,  the  same  was  revived  in  favor  of  his  administrators,  the 
respondents,  who  subsequently  obtained  a  decree  against  the 
eaid  John  Fellows  for  the  payment  of  the  said  sum  of  one  thou- 
sand five  hundred  dollars,  and  interest;  that  while  said  suit 
was  pending,  and  after  the  injunction  was  served,  the  said  Wil- 
liam Fellows,  Thomas  Fellows,  and  Boswell  Day,  having  full 
knowledge  of  all  the  facts,  fraudulently  combined  and  con- 
federated with  the  said  John  Fellows,  and  with  each  other  to 
assist  the  said  John  Fellows  so  to  manage  and  conceal  his 
property  as  to  delay  and  defraud  the  respondents  out  of  the  sum 
due  the  said  intestate;  that,  in  pursuance  of  said  fraudulent 
combination,  some  of  the  notes  aforesaid  were  transferred  by 
the  said  John  Fellows  fraudulently,  voluntarily,  and  without 
consideration  to  the  said  William,  others  to  the  said  Thomas,  and 
others  to  the  said  Boswell  Day,  and  that  the  said  John  Fellows, 
also  fraudulently,  voluntarily,  and  without  consideration,  con- 
veyed to  the  said  Day  a  farm  in  Malta,  Saratoga  county,  and 
another  farm  to  the  said  Thomas;  that  afterwards  the  respon- 
dents took  out  a  writ  of  Ji-fa.  on  their  decree  against  the  said 
John  Fellows,  upon  which  twenty  dollars  was  levied  out  of  the 
said  John's  personal  property;  that  the  said  execution  was  then 
levied  on  the  land  conveyed  to  the  said  Day  and  the  said  Thomas; 
that  the  respondents  purchased  the  former  tract  for  three  hun- 
dred dollars,  and  the  latter  for  fifty  dollars,  which  sum  was 
afterwards  paid  by  the  said  Thomas  to  redeem  the  land,  and 
that  the  writ  was  returned  nulla  bona  as  to  the  residue. 

The  bill  prayed  that  the  conveyances  to  the  said  Thomas  Fel- 
lows and  Boswell  Day  should  be  delivered  up  and  canceled; 
that  an  account  should  be  taken  of  moneys  paid  on  the  notes, 
and  that  the  balance  due  on  the  respondent's  decree  should  be 
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paid,  etc.  The  defendants  demurred  severally,  and  the  appel* 
lant,  William  Fellows,  assigned  for  canse  of  demorrer  that  the 
bill  was  exhibited  against  the  other  defendants  for  several  dis- 
tinct matters,  in  many  of  which  the  appellant  was  not  inter- 
ested, as  appeared  from  the  bill,  and  that  by  uniting  these 
matters  the  pleadings  would  be  made  unnecessarily  long  and 
intricate,  and  the  appellant  subjected  to  great  expense.  The 
appellant  also  filed  an  answer,  denying  in  substance  that  he 
had  fraudulently  combined  with  the  other  defendants  to  delay 
or  defraud  the  respondents  as  charged  in  the  bill,  etc.  The 
demurrers  were  overruled,  and  the  chancellor  decreed  that  the 
defendants  should  put  in  good  and  sufficient  answers  withio 
six  weeks;'  from  which  decree  William  Fellows  appealed.  The 
reasons  assigned  by  the  learned  chancellor  for  his  decree  are 
omitted,  as  the  same  arg^uments  are  used  in  the  opinions  of  the 
judges  in  the  court  of  errors,  hereinafter  reported. 

S.  O.  Huntington  and  S.  A.  Footj  for  the  appellant,  contended; 
1.  That  the  bill  presented  several  distinct  matters  with  which 
the  appellant  had  no  concern,  and  that  this  was  a  proper 
ground  of  demurrer,  citing  2  Madd.  Ch.  234  (1  ed.);  1  Harr. 
Pr.  892  (8  ed.);  Mitf.  PI.  147  (3  ed.);  Eq.  Drafts,  422,  423; 
Coop.  Eq.  PI.  182, 183;  Whaley  v.  Dawson,  2  Sch.  &  Lef.  367. 
870;  Ddly  v.  Doig,  2  Ves.  jun.  486;  Brinkerhoffy,  j^rown,  6  Johns. 
Oh.  139,  149;  2.  That  matters  claimed  in  the  right  of  the 
intestate  were  united  with  matters  claimed  by  the  respondents 
in  their  own  right,  it  not  appearing  that  they  had  purchased 
the  land  at  the  execution  sale  in  their  representative  character, 
and  that  the  purchase  could  not  be  thrown  upon  the  intestate's 
heirs  and  distributees  without  their  knowledge  or  consent: 
Sugd.  Law  of  Vend.  85  (Am.  ed.  1820);  Bearddey  v.  .fioo^,  11 
Johns.  464  [6  Am.  Dec.  886];  1  Madd.  Ch.  269  (1  ed.);  2  Id. 
884;  Ex  parte  BenneU,  10  Ves.  381,  400;  ISarl  of  WincheUea  v. 
Norcliffe,  1  Vem.  435,  437;  NeUhorpe  v.  Penniman,  14  Ves. 
517;  Prixwse  v.  Abingdon,  1  Atk.  484;  Toller's  Law  of  Ex.  182; 
Bac,  Ab.,  Guardian  (G);  3.  That  the  respondents  had  shown  no 
ground  for  discovery  or  relief,  and  that  the  court  should  look 
into  the  whole  case  and  decide  it  on  the  merits:  Le  Quen,  v. 
Oouvenieur,  1  Johns.  Cas.  436  [1  Am.  Dec.  121];  Bush  v.  Loh 
ingston,  2  Cai  Caa.  66  [2  Am.  Dec.  316];  BOee  v.  Bank  of  Nam 
York,  1  Johns.  529  [3  Am.  Dec.  853];  Beekman  v.  Fnmt,  18  Id. 
644  [9  Am.  Dec.  246]. 

J.  L.  Velie  and  A.    Van   Vechien,  for  the  respondents,  con* 
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tended:  1.  That  the  rule  as  to  joinder  is  that  a  bill  maj  be  filed 
against  several  persons  relative  to  matters  of  the  same  nature 
formiDg  a  connected  series  of  acts  intended  to  defraud  the 
plaintifTs,  in  which  all  the  defendants  are  concerned,  though 
not  joining  in  each  act:  W holey  v.  Dawson,  2  Sch.  &  Lef.  367; 
Brinkerhoff  v.  Brown,  6  Johns.  Gb.  139;  2.  That  it  sufficiently 
appeared  that  the  respondents  purchased  under  the  execution 
as  administrators:  1  Madd.  Gh.  91  (1  ed.);  Campbell  v.  Walker 
and  Whelpdale  v.  Cookson,  5  Ves.  682;  Lister  v.  Lister,  6  Id. 
631;  Ex  parte  BenneU,  10  Id.  381,  392;  Sanderson  v.  Walker,  la 
Id.  601;  Eoldridge  v.  Gillespie,  2  Johns.  Gh.  30;  Hart  v.  Ten 
Eyck,  Id.  104;  Davoue  v.  Fanning,  Id.  252;  Hendricks  v.  Bobin" 
mm.  Id.  311;  Howell  v.  Howell,  4  Id.  118;  Van  Home  v.  Fonda,  S 
Id.  388. 

WooDwosTH,  J.  It  is  material  to  ascertain  what  facts  in  the 
bill  are  admitted  by  the  demurrer.  Whatever  is  not  covered 
by  the  answer  is  necessarily  admitted.  The  denial  is,  that  the 
appellant  did  not  combine  with  the  other  defendants  to  defraud 
or  delay  the  respondents.  Excluding  this  charge  as  not  admit- 
ted the  following  facts  alleged  in  the  bill  are  conceded:  that  all 
the  defendants  in  the  court  below  were  acquainted  with,  and 
bad  full  knowledge  of  the  agreement  made  for  the  sale  of  the 
farm  between  Ezra  Fellows  and  John  Fellows,  and  the  propor- 
tion of  the  purchase-money  that  Ezra  Fellows  was  to  receive; 
that  they  had  knowledge  of  the  filing  of  the  bill  against  John 
Fellows,  and  the  service  of  the  injunction  restraining  him  from 
selling  or  disposing  of  the  notes  in  question.  The  bill  also 
charges  that  John  Fellows,  under  the  apprehension  that  a 
recoveiy  would  be  had  against  him,  came  to  a  fraudulent  deter- 
mination, and  entered  into  a  fraudulent  and  secret  combination 
with  the  defendants  so  to  manage  and  conceal  the  property  as 
to  delay  and  defraud  the  respondents;  and  that  in  fulfillment 
of  this  fraudulent  design,  without  any  valuable  consideration,, 
he  transferred  two  of  the  notes  to  his  son  William,  and  two 
others  to  his  son  Thomas;  and  also  conveyed  forty  acres  of 
land  in  Malta  to  his  son-in*law,  Boswell  Day,  and  four  acres  to 
his  son  Thomas. 

Now,  on  looking  at  the  answer,  it  will  be  seen  that  the  denial 
extends  to  this  merely,  that  the  appellant  did  not  combine  with 
the  other  defendants  below  to  defraud;  that  is,  according  to  the 
legal  and  grammatical  meaning  of  the  term,  they  did  not  join 
together  or  agree  to  act  in  concert,  for  the  purpose  of  consum- 
mating this  fraud.     Admitting  that  there  was  no  formal  agree- 
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ment  *that  they  ehoald  all  unite  in  the  act,  yet  it  stands  con« 
f  essed  that  all  had  intimate  knowledge  of  the  whole  transaction. 
They  knew  the  justice  of  the  respondents'  claim  against  John 
Fellows,  and  knowing  this,  William  Fellows,  Thomas  Fellows, 
and  Boswell  Day  consented  to  become  actors,  and  severally 
took  transfers  of  separate  parcels  of  John  Fellows's  property, 
which  transfers  are  admitted  to  have  been  made  fraudulently, 
and  without  consideration.  Granting  that  there  was  no  express 
agreement  between  the  parties  to  defraud,  the  demerit,  in  a 
moral  point  of  yiew,  was  not  the  less  that  they  acted  individ- 
uallj,  and  not  in  concert.  Whether,  in  a  legal  point  of  view, 
the  objection  that  several  distinct  matters  are  alleged,  in  which 
the  appellant  is  not  interested,  can  prevail,  I  will  briefly  ex- 
amine. 

The  general  rule  will  not  be  questioned,  but  where  a  bill  is 
filed  concerning  things  of  distinct  natures,  against  several  per- 
«ons,  it  is  demurrable;  but  unconnected  parties  may  join  in  a 
fiuit,  when  there  is  one  connected  interest  among  them  all, 
•centering  in  the  point  in  issue  in  the  cause:  2  Madd.  234;  2 
Anst.  469,  477.  In  the  present  case,  the  object  is  to  reach  the 
property  of  John  Fellows  in  the  hands  of  the  appellant,  and 
the  other  defendants.  The  property  was  fraudulently  paroeled 
out,  and  conveyed  to  three  individuals.  But  for  the  fraudulent 
acts  of  the  appellant  and  the  other  defendants,  the  respondents 
might  have  obtained  the  fruits  of  their.decree  against  John  Fel- 
lows. The  claim  against  all  is  of  the  same  nature.  The  fraud 
4illeged  against  each  one  of  the  defendants  is  the  same.  The  ques- 
tion to  be  decided  is  in  every  respect  the  same.  The  transfer 
being  fraudulent,  the  property  was  not  changed  by  being  put 
into  the  hands  of  the  defendants.  The  respondents  seek  the 
property  of  John  Fellows,  which  the  defendants  hold  without 
title.  They  are,  therefore,  all  necessarily  concerned  in  the 
thing  to  be  recovered,  although  they  set  up  distinct  interests  to 
separate  parcels,  I  am  clearly  of  opinion  that  this  is  not  a  case 
within  the  rule  relied  on  by  the  appellant;  but  must  be  consid- 
ered as  falling  within  that  class  of  cases,  where  there  is  a  com- 
mon interest  among  all,  centering  in  the  point  in  issue  in  the 
cause.  Lord  Bedesdale,  in  Wfudey  v.  Dawaon,  2  Sch.  &  Lef.  370, 
observes  that  in  the  English  cases,  where  demurrers,  because  the 
plaintiff  demanded  in  his  bill  matters  of  distinct  natures  against 
several  defendants  not  connected  in  interest,  have  been  over- 
ruled, there  has  been  a  general  right  in  the  plaintiff  covering 
the  whole  case,  although  the  rights  of  the  defendants  may  have 
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been  diBtmct.  In  soch  cases,  the  court  proceeds  on  the  ground 
of  preyenting  multiplicity  of  suits,  where  one  general  right  is 
claimed  bj  the  plaintiff  against  all  the  defendants.  A  demurrer 
lies  where  the  subjects  of  the  suit  are,  in  themselves,  distinct. 
Here  the  subject  is  the  property  of  John  Fellows  in  the  hands 
of  the  defendants.  The  case  does  not  afford  ground  for  a  de- 
murrer within  the  authorities  cited. 

It  is  also  objected  that  the  respondents  have  connected,  in 
the  bill,  claims  in  their  own  right  and  in  their  right  as  admin- 
istrators.  I  do  not  so  understand  the  bill.  The  whole  of  the 
proceedings  were  in  their  right  as  administrators.  The  pur- 
chase by  the  respondents  at  the  sheriff's  sale,  was  in  the  character 
of  administrators.  They  were  agents  and  trustees,  and  could 
not  divest  themselves  of  the  trust.  The  cestuia  que  trust  were 
entitled  to  take  the  land  at  their  election;  and  the  respondents, 
having  purchased  in  this  manner,  may,  in  their  representative 
capacity,  call  in  the  aid  of  the  court  to  perfect  their  title:  6 
Johns.  Ch.  888;  1  Madd.  Oh.  91;  6  Yes.  682.  The  power  of 
the  court  of  chancery  to  assist  a  judgment  aud  execution-cred- 
itor to  discover  and  reach  the  property  of  his  debtor  in  whoseso- 
ever hands  it  has  been  placed,  I  have  considered  as  well  settled, 
since  the  case  of  Hodden  v.  Spader  et  ai,  20  Johns.  554.  There 
can  be  no  well-founded  objection  on  this  ground.  I  consider 
this  case  much  stronger;  for  here  the  appellant  does  not  stand 
as  a  mere  bailee,  but  as  having  no  colorable  ground  of  claim  to 
the  notes  or  the  avails  of  them.  On  eveiy  ground  upon  which 
this  cause  can  be  viewed,  I  am  of  opinion  that  the  decree  of  his 
honor  the  chancellor  be  affirmed. 

8xjTBXBLAm>,  J.  The  object  of  the  bill  is  to  enable  the  re- 
spondents to  reach  the  property  of  John  Fellows,  against 
whom  they  have  a  decree,  fraudulently  transferred  by  him  to  the 
o^er  defendants,  and  thus  put  beyond  the  reach  of  the  execu- 
tion of  the  respondents.  The  object  is  a  legitimate  one;  and 
to  the  accomplishment  of  which  a  court  of  equity  will  readily 
lend  its  aid.  The  power  and  authority  of  the  court  of  chancezy 
to  grant  the  aid  and  relief  asked  for,  is  fully  established  in  the 
case  of  Hodden  v.  Spader^  20  Johns.  554,  decided  by  this  court 
If  the  allegations  of  the  bill  be  true,  here  is  a  most  iniquitous 
attempt  on  the  part  of  a  debtor  ta  put  his  creditor  at  defiance, 
and  defraud  him  of  his  just  debt  by  a  voluntary  and  fraudulent 
distribution  of  his  property  among  his  children.  That  the 
respondents  are  entitled  to  relief,  is  clear;  and  the  only  ques- 
tion is,  whether  they  must  seek  it  by  separate  suits  against  each 
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of  the  individuals  implicated  in  the  transaction,  or  whether 
they  are  at  liberty  to  bring  them  all  into  court  in  one  suit. 

It  is  a  favorite  object  with  a  court  of  equity  to  prevent  multi- 
plicity of  suits.  For  this  purpose,  it  is  a  general  rule  in  chan- 
cery, that  all  persons  materially  interested  must  be  made  parti< 
Creditors  are  permitted  to  unite  in  calling  on  the  representatii 
of  a  deceased  debtor,  for  an  account  of  the  assets  of  the  estate; 
or  one  or  more  of  them  may  prosecute  the  suit  in  behalf  and 
for  the  benefit  of  the  whole.  The  forms  of  proceeding  in  chan- 
cery, and  the  power  of  the  court  to  mould  its  decrees  so  as  to 
suit  the  various  equities  of  the  case,  as  established  by  the  proofs 
enable  it  advantageously  to  settle  and  adjust,  in  a  single  suit^ 
rights  and  interests  which,  according  to  the  roles  of  pleading 
in  the  courts  of  common  law,  would  necessarily  result  in  va- 
rious issues,  incapable  of  being  tried  in  a  single  cause,  and  dis- 
posed of  by  a  single  judgment. 

But  notwithstanding  this  disposition  of  a  court  of  equity  to 
prevent  the  multiplication  of  suits,  it  will  not  permit  several 
plaintiffs  to  demand  by  one  bill  several  matters  perfectly  dis- 
tinct and  unconnected  against  one  defendant;  nor  one  plaintiff 
to  demand  several  matters  of  different  natures  against  several 
defendants.  And  the  reason  of  this  rule  is  said  to  be  that  such 
a  proceeding  would  tend  to  load  each  defendant  with  an  un- 
necessary burden  of  cost,  by  swelling  the  pleadings  with  the 
statement  of  the  several  claims  against  the  other  defendants 
with  which  he  has  no  connection:  Coop.  Eq.  PI.  182;  Mitf. 
146;  2  Madd.  Ch.  294;  2  Harr.  Ch.  Pr.  289;  1  East,  227.  And 
also  to  prevent  confusion,  and  to  preserve  some  analogy  to  the 
comparative  simplicity  of  declaration  at  common  law.  But 
where  several  persons,  although  unconnected  with  each  other, 
are  made  defendants,  a  demurrer  will  not  lie,  if  they  have  a 
common  interest  centering  in  the  point  in  issue  in  the  cause:  2 
Anst.  477;  2  Madd.  Ch.  294.  Nor  will  it  lie  where  one  general 
right  is  claimed  by  the  bill,  though  the  defendants  have  sepa- 
xate  and  distinct  rights.  Thus,  in  the  Mayor  of  York  v.  Pilk^ 
ingUm^  1  Atk.  282,  it  was  held  that  a  bill  to  quiet  the  plaintiff 
in  a  right  of  fishery  might  be  brought  against  several  defend- 
ants, although  there  was  no  privity  between  them  and  the 
plaintiff,  and  they  claimed  distinct  rights.  The  plaintiff  claimed 
a  general  right  to  the  fishery  extending  to  all  the  defendants;  and 
it  was  held  that  they  might  avail  themselves  of  their  several 
exemptions  and  distinct  rights,  upon  an  issue  to  try  the  gen- 
eral right.     The  bill  was  sustained  for  the   sake  of  peace. 
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and  io  pieyent  a  multiplicity  of  Buita.  A  bill  against  several 
unconnected  defendants  to  establisli  the  custom  of  a  mill, 
and  a  right  to  tithes,  has  been  sustained  upon  the  same 
general  principle;  and  that  it  was  for  the  establishment  of  a 
right  liable  to  invasion  by  all  the  world:  WhcUey  v.  Dawson,  2 
Sch.  &  Lef.  870.  But  the  proprietor  of  a  copyright  can  net 
proceed  in  one  bill  against  several  booksellers,  between  whom 
there  is  no  privity  or  coonection,  for  a  violation  of  his  right. 

This  was  so  held  in  DiUij  v.  Doig,  2  Yes.  jun.  486,  and  the 
lord  chancellor  remarks  that  he  does  not  remember  any  case, 
upon  pateut  rights,  where  a  number  of  persons,  acting  all  sepa- 
rately, upon  distinct  grounds,  have  been  permitted  to  be  brought 
before  the  court  in  one  bill;  and  he  takes  the  distinction  be- 
tween a  bill  to  establish  a  right  of  fishery,  or  the  custom  of  a 
mill,  and  the  case  then  before  him.  So,  also,  if  an  estate  is 
sold  in  parcels  to  different  purchasers,  the  vendor  can  not  unite 
them  all  in  one  bill  for  a  specific  performance,  nor  can  they 
unite  in  one  suit  against  the  vendor  for  the  same  purpose;  for 
each  contract  is  separate  and  independent,  and  each  case  must 
depend  on  its  own  peculiar  circumstances:  Baynor  v.  Julian,  2 
Dick.  677;  Coop.  Eq.  PI.  182.  In  the  case  of  Ward  v.  Tha 
Duke  of  Northumberland  and  (he  Earl  of  Beverly,  2  Anst.  469, 
the  bill  was  held  bad,  not  only  because  a  considerable  part  of 
it  related  merely  to  the  private  concerns  of  the  duke,  with  which 
Lord  Beverly  had  no  concern,  but  it  was  bad  as  against  the 
duke  alone,  because,  although  he  was  interested  in  every  part 
of  it,  it  was  in  different  characters;  individually  and  solely  as  to 
some,  and  in  the  character  of  executor,  and  jointly  with  Lord 
Beverly  as  to  others.  But  Chief  Baron  McDonald  there  recog- 
nizes the  principle  **  that  unconnected  parties  may  be  joined  in 
a  suit  where  there  is  one  common  interest  among  them  all 
centering  in  the  point  in  issue  in  the  cause." 

It  is  not  sufficient,  as  was  held  in  Saxton  v.  Davis,  18  Yes.  71, 
that  the  parties  have  a  common  interest  in  some  one  or  more 
items  in  an  account  charged.  The  contrary  position  was  taken 
in  that  case  by  the  counsel  for  the  complainants;  but  it  was 
conclusively  answered  by  Sir  Samuel  Bomilly,  that  if  that  were 
sufficient,  the  objection  to  a  bill,  as  multifarious,  could  never  be 
sustained.  They  must  have  a  common  interest,  not  in  a  par- 
ticular item,  or  insulated  charge  in  the  bill,  but  in  the  point  in 
issue  in  the  cause.  And  this  seems  to  be  the  general  test  laid 
down  in  all  the  elementary  writers  and  acknowledged  by  all 
the  cases  in  England.     The  only  difficulty  is  in  its  application. 
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TFhis  qifjsiion  was  fully  considered  and  discussed  by  the  lata 
'chancellor  in  Brinherhoffy.  Brown^  6  Johns.  Ch.  139,  which  was 
a  case  yeiy  analogous,  in  many  respects,  to  the  one  now  before 
ibe  court.     The  complainants  in  that  case  were  seyeral  distinct 
-and  unconnected  judgment-creditors  of  the  Qenesee  mannfac- 
^uring  company;  and  the  object  of  their  bill  was  to  obtain  satis- 
faction of  their  debt  out  of  the  property  of  the  company,  which 
they  alleged  had  been  withdrawn  from  the  reach  of  their  execu- 
tions by  the  fraudulent  acts  of  the  defendants,  some  of  whom 
'were  the  trustees  of  the  company;  and  one  object  of  the  bill 
^  was  to  charge  the  trustees  individually  for  neglect  of  duty  and 
'  fraud.     With  that  charge,  it  was  said,  the  defendants,  who  were 
not  trustees,  had  no  concern.    Another  object  was  to  charge 
'* others  of  the  defendants  as  stockholders;  and  another,  to  re- 
^  deem  certain  personal  property  purchased  by  two  of  the  defend- 
'"ants,  with  which  the  other  defendants  were  not  shown  to  have 
any  concern.    The  bill  charged  that  five  of  the  defendants  fraud- 
ulently confessed  a  certain  judgment,  in  which  the  other  two 
were  not  alleged  to  have  had  any  interest;  and  the  bill  was  demur- 
red to  as  multifarious,  on  these  among  other  grounds.    The 
chancellor,  after  stating  the  facts  in  the  case,  remarks:  "It 
thus  appears  from  the  bill  that  all  the  defendants  were  not 
jointly  concerned  in  every  injurious  act  charged.     There  was  a 
series  of  acts  on  the  part  of  the  persons  concerned  in  this  com- 
pany, all  produced  by  the  same  fraudulent  intent  and  terminat- 
ing in  the  deception  and  injury  of  the  plaintiff.     The  defend- 
ants performed  different  parts  in  the  same  drama,  bat  it  was 
still  one  piece,  one  entire  performance,  marked  by  difierent 
scenes;  and  the  question  now  occurs  whether  the  several  mat- 
ters charged  are  so  distinct  and  unconnected  as  to  render  the 
joining  of  them  in  one  bill  a  ground  of  demurrer." 

After  considering  all  the  English  cases  he  observes  that  "the 
principle  to  be  deduced  from  them  is  that  a  bill  against  several 
persons  must  relate  to  matters  of  the  same  nature  and  having  a 
connection  with  each  other,  and  in  which  all  the  defendants  are 
more  or  less  concerned,  though  their  rights  in  respect  to  the 
general  subject  of  the  case  may  be  distinct."  And  in  relation  to 
that  particular  case  he  goes  on  to  remark  that,  "when  we  con- 
sider that  the  plaintiffs  are  judgment-creditors,  having  claims 
against  the  Genesee  company,  perfectly  established,  and  not 
the  subject  of  litigation  in  this  suit,  and  that  the  general  right 
claimed  by  the  bill  is  a  due  application  of  the  capital  of  that 
company  to  the  payment  of  their  judgments;  that  the  subject  of 
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the  bill  and  of  the  relief  and  the  only  matter  in  litigation  is  the 
fraud  charged  in  the  creation,  management  and  disposition  of 
that  capital,  in  which  charge  all  the  defendants  are  implicated^ 
thongh  in  different  degrees  and  proportions,  I  think  we  may 
safely  conclude  that  this  case  falls  within  the  reach  of  that  prin- 
ciple, and  that  the  demurrer  cannot  be  sastained."  He  accord* 
ingly  overruled  it.  These  observations  are  as  just  and  pertinent 
in  their  application  to  this  case,  as  to  that  in  which  they  were 
used.  Here  the  respondents  are  judgment-creditors  of  John 
Fellows,  having  their  claims  perfectly  established  by  a  decree 
iu  chancery,  and  not  the  subject  of  litigation  in  this  suit.  Here, 
ilso,  the  general  right  claimed  by  the  bill  is  a  due  application  of 
the  property  of  John  Fellows  to  the  payment  of  their  judgment. 
Here,  also,  the  subject  of  the  bill  and  of  the  relief  and  the  only 
matter  in  litigation  is  the  fraud  charged  in  the  management  and 
disposition  of  that  property;  and  in  which  charge  all  the  defend- 
ants are  implicate/^,  though  in  different  degrees  and  propor- 
tions. Here  the  defendants,  therefore,  have  one  common  in- 
terest among  them  all,  centering  in  the  point  in  issue  iu  the 
cause;  and  distinct  matters  of  different  natures  are  not  de- 
manded by  the  bill.  It  is  one  matter,  the  property  of  Johik 
Fellows;  and  the  point  in  issue,  upon  which  the  rights  of  all 
the  parties  must  depend,  is,  whether  the  transfer  of  that  prop- 
erty to  his  sons  and  son-in-law,  who  are  his  co-defendants,  wa» 
fraudulent  or  not. 

Why  may  not  that  question  be  tried  as  well  in  one  as  in  thre& 
suits?  The  transfer  to  each  is  alleged  to  have  been  made  with 
the  same  fraudulent  intent,  at  the  same  time;  to  have  been  re- 
ceived by  each  without  consideration,  with  a  full  knowl- 
edge of  the  fraudulent  motive  with  which  it  was  made,  and  an 
entire  acquiescence  and  participation  in  it.  It  was,  in  truth,  but 
one  transaction  in  which  the  defendants  all  participated.  The 
evidence  in  relation  to  each  must  be  substantially  the  same. 
Neither  the  pleadings  nor  the  proofs  are  essentially  varied  or  en- 
larged from  what  they  would  necessarily  have  been  had  the  bill 
been  filed  against  one  of  the  defendants  only.  If  all  the  parties 
to  a  fraudulent  transaction  like  this  can  not  be  called  to  an 
account  in  one  suit,  it  is  in  the  power  of  dishonest  debt- 
ors, by  a  distribution  of  their  property  in  minute  portions^ 
among  their  relations  and  friends,  to  defraud  their  creditors  and 
set  them  at  defiance  with  impunity.  The  expense  and  delay  of 
separate  suits  would  render  their  prosecution  worse  than  use* 
less  for  all  purposes  of  indemnity  or  relief.     The  establishment 
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of  such  a  doctrine  would  be  most  mischieTous;  and  I  am  per- 
soaded  that  it  has  as  little  foundation  in  authority  as  it  oertainlj 
has  in  the  large  and  comprehenaiTe  principles  of  substantial  jus- 
tice and  equity. 

The  other  point  made  on  the  part  of  the  appellant,  that  the 
lespoQ  dents  have  joined  and  connected  claims  in  their  own  right, 
and  claims  in  their  right  as  the  representatives  of  Ezra  Fellows,  ia 
unfounded  in  fact.  It  grows  out  of  that  part  of  the  bill  in 
which  the  respondents  state  the  proceeding  upon  the  execution 
and  the  sale  of  the  real  and  personal  estate,  and  that  they  be- 
came the  purchasers  at  such  sale  of  the  lot  which  had  been  con- 
veyed to  Boswell  Day  and  Thomas  Fellows.  The  first  objection 
is  that  they  do  not  state  in  the  bill  that  they  purchased  as  ad- 
ministrators. That  allegation  is  in  the  same  form  with  every 
charge  in  the  bill.  It  commences  by  stating  the  respondents  to 
be  the  representatives  of  Ezra  Fellows,  and  in  all  the  subse- 
quent parts  they  designate  themselves  simply  as  your  oratrix 
and  orator,  without  adding  their  description  of  administrators; 
but  that  is  to  be  understood  throughout,  and  was  unnecessary  to 
be  stated.  If,  then,  they  purchased  as  administrators,  it  is  not 
for  the  defendants  to  question  their  authority.  It  is  to  be  pre- 
sumed in  this  stage  of  the  cause,  that  they  purchased  at  the  re- 
quest and  for  the  benefit  of  the  heirs,  and  a  court  of  equify 
would  compel  them  to  account  to  the  estate. 

I  am,  therefore,  of  opinion  that  the  decree  of  his  honor,  the 
chancellor,  should  be  affirmed. 

Savaob,  O.  J.  In  Brinkerhoff  v.  J3rotim,  6  Johns.  Gh.  157, 
the  late  chancellor,  after  a  full  examination  of  the  cases  cited  on 
the  argument  of  this  cause,  deduces  from  them  this  principle: 
*'  That  a  bill  against  several  persons  must  relate  to  matters  of 
the  same  nature,  and  having  a  connection  with  each  other,  and 
in  which  all  the  defendants  are  more  or  less  concerned,  though 
Iheir  rights  in  respect  to  the  general  subject  of  the  case  may 
be  distinct."  The  cases  cited,  in  my  judgment,  warrant  this 
rule.  In  DiXLy  v.  Doig^  2  Yes.  jun.  486,  it  was  held  that  two 
booksellers,  who  had  been  guilty  of  an  invasion  of  the  plaint- 
iff's  copyright,  could  not  be  joined  as  defendants  in  the  same 
bill,  on  the  ground  that  there  was  no  privity.  The  lord  chan- 
cellor aays,  however:  "  If  the  defendant  against  whom  you  had 
got  the  injunction,  4iad  transferred  his  books  to  another,  I  would 
have  followed  it."  Now,  it  is  fair  to  infer  that  if  the  booksel- 
ler enjoined  had  sold  his  books  to  several  persons  who  were 
privy  to  the  injunction,  and  all  of  whom  took  the  books  with  the 
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express  purpose  of  defrauding  the  plaintiff,  though  each  might 
have  no  interest  in  the  books  sold  to  the  other,  yet,  they  would 
hare  been  so  far. connected  as  to  be  properly  joined  in  one  sait. 

In  the  case  put  by  Lord  Kenyon  of  an  estate  sold  in  parcels 
to  several  individuals,  who  could  not  be  permitted  to  unite  in  a 
bill  for  a  specific  performance,  there  is  a  distinct  contract  with 
each  individual  which  may  admit  of  very  different  considera- 
iions.  Not  so  in  the  case  now  before  the  court.  There  was  in 
the  hands  of  John  Fellows  certain  property  in  the  custody  of 
the  law,  sequestered,  if  I  may  use  the  expression,  and  set  apart 
to  answer  the  demand  of  Ezra  Fellows.  This  fact  was  per- 
fectly known  to  all  the  defendants,  and  each  of  them,  sepa- 
rately, as  we  are  to  intend  (for  they  have  denied  the  combination 
and  confederacy),  conspired  with  John  Fellows  to  defraud  the 
respondents,  by  coUusively  taking  separate  parts  of  the  property 
and  holding  it  for  the  benefit  of  John  Fellows.  There  was  no 
privity  between  William  Fellows,  Thomas  Fellows,  and  Boswell 
Day,  but  there  was  privity  between  each  of  them  and  John 
Fellows.  If  then,  we  take  the  rule  as  laid  down  by  the  counsel 
for  the  appellant,  "  that  there  must  be  a  common  point  of  liti- 
^tion,  the  decision  of  which  affects  the  whole,  and  will  settle 
the  rights  of  all,"  still  this  case  comes  within  it.  The  common 
point  of  litigation  is  the  fraudulent  transfer  of  the  property  of 
John  Fellows  to  the  other  defendants.  If  the  source  of  their 
title  be  corrupt,  the  property  is  taken  with  the  taint  of  corrup- 
tion, and  though  the  person  receiving  it  may  have  been  innocent 
of  all  fraud,  yet  he  must  suffer  a  loss  in  consequence  of  the  im- 
pure channel  through  which  it  came.  This  point  was  so  decided 
iit  the  last  term  of  this  court  in  WheUm  v.  Whelan^  3  Cowen, 
^87.  And  if  so  with  respect  to  an  innocent  person,  a  fortiori, 
a  partaker  in  the  corruption  shall  not  retain  what  he  has  thus 
received.  In  my  opinion,  therefore,  the  appellant  here  comes 
within  the  rule  relied  on  by  the  respondents.  The  matters  are 
not  distinct.  They  are  component  parts  of  one  corrupted  body. 
On  this  point  (and  this  I  consider  the  only  point  in  the  case)  I 
am  of  opinion  that  the  decree  of  his  honor  the  chancellor  be 
affirmed. 

There  is  no  ground  for  the  allegation  that  the  respondents 
come  in  two  capacities.  They  acted  throughout  as  the  repre- 
0entatives  of  Ezra  Fellows;  as  trustees  for  those  interested  in 
die  estate,  and  to  whom  they  are  accountable  for  the  land  pur* 
chased  with  the  estate  in  the  respondents'  hands. 
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CoLDBHy  Senator.    It  is  not  denied  that,  under  the  case  made 
by  the  bill,  the  respondents  may  be  entided  to  relief;  but  it  is 
contended  that  the  coart  of  chancery  could  make  no  decree  in 
their  faror  in  this  case,  because  the  appellant  was  impleaded  in 
the  court  below  with  other  defendants.     It  is  admitted  to  be 
a  rule  of  equity  pleading,  that  matters  which  are  distinct  and  of 
different  natures,  can  not  be  joined  in  the  same  bill.     It  often 
happens  that  it  is  not  easy  to  asoertaiu  whether  the  matters 
which  are  the  subject  of  a  suit  are  or  are  not  distinct  and  of  dif- 
ferent natures,  and  therefore  it  is  frequently  difficult  to  determine 
when  the  rule  I  have  mentioned  is  to  be  applied.     It  is  this 
difficulty  which  has  given  rise  to  the  numerous  cases  that  hsTe 
been  cited  in  the  argument.     I  shall  not  attempt  to  reconcile 
these  authorities,  or  to  do  more  than  to  ascertain  whether  the 
general  rule  be  applicable  to  the  case  now  under  consideration, 
so  as  to  preclude  the  respondents  from  maintaining  their  suit. 
The  counsel  for  the  appellant  could  not  avoid  admitting  that  if 
there  were  a  joint  liability  on  the  part  of  the  defendants  below, 
the  demurrer  could  not  be  sustained.     And  they  also,  Toiy  prop- 
erly as  it  appears  to  me,  admitted  that  if  the  defendants  below 
were  parties  to  the  fraud,  which  is  the  gravamen  of  the  bill, 
and  acted  in  concert  to  accomplish  it,  there  was  such  a  connec- 
tion between  them  as  would  render  them  jointly  responsible. 
Then  the  question  which  we  are  to  decide  is,  in  my  opinion, 
reduced  to  this:  whether  the  facts  stated  in  the  bill  warranted 
the  chancellor  in  concluding  that  all  the  defendants  below  were 
parties  and  confederates  in  the  fraud,  which  it  is  alleged  was 
practiced  by  the  father  in  transferring  his  rea}  and  personal 
property  to  his  son-in-law  and  to  the  brothers  of  Ezra. 

It  is  expressly  stated  in  the  bill  that  each  of  the  defendants 
below  was  acquainted  with  all  the  transactions  of  the  father, 
in  relation  to  the  property  in  question,  from  the  time  of  the 
sale  to  Adsit  till  it  came  into  their  hands.  They  had  full 
knowledge  of  the  proceedings  in  the  revived  suit  against  the 
father,  and  of  the  injunction  which  was  granted  in  that  suit. 
They  advised  and  aided  the  father  in  the  management  and  de- 
fense of  that  suit.  They  took  from  the  father,  without  giving 
him  any  consideration,  a  voluntary  conveyance  in  different 
parts,  of  all  his  property,  each  of  them  knowing  that  such 
transfer  was  made  with  a  view  to  defraud,  and  that  it  would 
defraud  Ezra.  To  William,  the  appellant,  the  father  trans- 
ferred two  of  the  Adsit  notes;  to  Thomas  two  other  of  the  same 
notes,  which  notes,  or  their  proceeds,  it  is  averred,  these  sons 
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fraudulently  retain.  To  the  son-in-law,  the  father  conyeyed  a 
farm  in  Malta,  as  the  bill  charges,  fraudulently,  voluntarily, 
and  without  consideration,  and  with  a  view  to  avoid  the  effects 
of  a  decree  against  him  in  the  pending  suit,  and  in  the  same 
way,  and  with  the  same  views,  he  conveyed  another  piece  of 
land  in  Malta  to  his  son  Thomas.  It  is  expressly  charged  in 
the  bill,  not  only  that  this  property  was  transferred  to,  but  thai 
it  is  held  by  the  grantees  with  a  view  to,  defeat  the  claim  of 
their  brother  Ezra.  Now,  if  we  take  the  allegations  of  the  bill 
to  be  true,  it  seems  to  me,  we  can  not  hesitate  to  say  that  the 
defendants  below  were  jointly  concerned  in  practicing  the 
fraud,  which  was  intended  to  defeat,  and  which  hitherto  has 
defeated  the  just  claim  of  the  respondents.  I  say  the  jusi 
claim,  because,  although  we  have  heard  from  the  counsel  thai 
the  farm  at  Stillwater  originally  belonged  to  the  father,  and 
that  his  object  was  to  make  a  distribution  of  it  among  his  chil* 
dren,  yet  no  such  facts  appear  on  the  record.  We  know  of  no 
owner  of  the  farm  prior  to  Ezra. 

We  may  apply  to  this  case,  in  my  opinion,  with  great  pro- 
priety, the  words  of  the  chancellor  in  Brinlcerhoff  v.  Broum,  & 
Johns.  Ch.  139:  "  There  was  a  series  of  acts  on  the  part  of  the 
persons  concerned,  all  produced  by  the  same  fraudulent  intent,, 
and  terminating  in  the  deception  and  injury  of  the  respondents. 
The  appellants  played  different  parts  in  the  same  drama,  but  ii 
was  still  one  piece,  one  entire  performance,  marked  by  differ- 
ent scenes."  Other  expressions  of  the  chancellor,  in  the  sama 
case,  are  not  less  adapted  to  the  present  occasion.  *'  The  suIk 
ject  of  the  bill,"  he  says,  ''is  the  fraud  charged,  in  whick 
charge  all  the  defendants  are  implicated,  though  in  differeni 
degrees  and  proportions."  The  connection  between  the  de- 
fendants in  that  case  and  their  co-operation  in  the  transactions,, 
which  were  the  foundation  of  the  suit,  were  certainly  less  ob- 
vious than  is  the  participation  of  the  defendants  below  in  the 
acts  against  which  relief  is  sought  in  the  present  instance.  Ii 
is  hardly  necessary  to  stop  to  point  out  the  great  difference  be- 
tween the  case  presented  by  the  bill  and  the  cases  cited  by  th» 
counsel  for  the  appellant,  in  which  it  is  decided  that  independ- 
ent, unconnected  holders  of  different  parts  of  property  which  a 
complainant  may  claim,  either  on  the  ground  of  its  having  beeik 
fraudulently  transferred  to  them,  or  on  any  other  ground,  cau 
not  be  made  the  subject  of  a  single  suit. 

But  it  is  said  that  though  the  demurrer  would,  if  it  stood 
alone,  admit  the  allegations  of  the  bill,  and  would,  therefore^ 
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acknowledge  the  fraud,  and  the  co-operation  of  the  defendants 
below  in  its  i>erpetration;  yet,  that  there  is  in  this  case  an  an- 
swer,  and  that  the  answer  denies  the  fraud,  and  the  charges  in 
the  bill  from  which  it  is  deduced.    If  this  were  so,  I  think  there 
would  be  no  hesitation  in  deciding  that  the  suit  against  the  de- 
fendants jointlj  could  not  be  maintained.     But  so  far  from  this 
being  the  case,  the  answer  does  no  more  than  deny  the  general 
and  formal  charge  of  combination.    It  appears  to  be  drawn  with 
great  care  not  to  deny  any  one  of  the  facts  which  are  stated  in 
the  bill  as  evidence  of  the  fraud,  and  from  which  the  conclnaon, 
that  the  appellant,  William,  acted  in  concert  with  his  fatiier 
and  brother-in-law,  with  a  design  to  defraud  Ezra,  results. 
Had  the  appellant  said  in  his  answer  that  he  knew  nothing  of 
the  agreement  between  Ezra  and  his  father;   that  he  was  not 
privy  to  the  relinquishment  of  the  bond  and  mortgage  to  Adsit, 
and  the  substitution  of  the  Adsit  notes,  and  the  new  mortgage; 
that  he  was  ignorant  of  the  proceedings  in  the  original,  and  in 
the  revived  suit;  that  he  and  the  defendants  below  were  not 
their  father's  agents  or  advisers  in  the  management  of  that  suit; 
that  the  transfer  of  the  notes  and  the  conveyances  of  the  lands 
were  made  for  a  good  or  valuable  consideration,  and  without 
any  design  to  defeat  the  claim  of  the  respondents,  then  the  in- 
terest of  the  defendants  would  have  been  distinct  and  separate; 
there  would  have  been  no  joint  liability;   and  though  a  de- 
murrer might  not  have  been  proper,  if  the  answer  had  met 
these  charges,  as  it  would  then  have  covered  the  whole  bill,  yet 
euch  an  answer,  if  it  would  not  have  defeated  the  claim  of  the 
respondents,  would,  at  least,  have  been  fatal  to  this  joint  suit. 
But  the  answer  we  have  now  before  us  is,  as  I  have  said,  no 
tnore  than  a  denial  of  the  combination;   and,  indeed,  amounts 
only  to  the  general  denial  of  fraud  and  confederacy,  which  is  the 
eonclusion  of  all  answers,  and  which  is  always  insufficient 
where,  as  in  this  case,  fraudulent  acts  are  particularly  charged. 
There  is  another  ground  on  which,  in  my  Opinion,  this  de- 
murrer must  fail.     It  is  charged  in  the  bill  that  the  notes  were 
transferred,  and  the  conveyances  made  to  secure  them  as  the 
effects  of  John  Fellows,  and  vrith  respect  to  the  lands,  it  is 
averred  that  they  are  held  for  his  use  and  benefit.    These  charges 
are  not  denied  by  the  answer,  and  are,  therefore,  admitted  by  the 
demurrer.     The  defendants  below,  then  took  and  yet  hold  the 
property  or  the  proceeds  as  trustees  for  the  grantor.      I  appre- 
hend a  court  of  eqtdty  would  never  allow  trustees  under  these 
circumstanceB  to  set  up  their  title  or  trust  against  the  claim  of  a 


June,  1825.]  Fellows  v.  Fellows.  427 

creditor  of  the  cestui  que  trust.  Again ,  if  the  property  be  the  prop* 
ertj  of  John  Fellows,  in  the  hands  of  tbe  defendants  below  as  hia 
iroatees,  though  they  hold  different  parcels  of  it,  the  suit  is  not 
for  separate  and  distinct  matters  any  more  than  it  would  be 
if  it  i^ere  against  John  Fellows  himself,  solely,  and  claimed 
from  bim  money,  notes,  and  lands.  It  has  been  objected  that 
the  defendants  below  are  not  proper  parties,  inasmuch  as  they 
claim  in  their  representative  characters,  and  the  transactions 
fiho^w  that  if  they  have  any  title  it  is  in  their  own  right.  But  it 
appears  to  me  that  the  complainants  had  no  connection  with 
these  afifairs  but  as  administrators.  This  and  another  point 
made  here,  viz:  that  the  notes  were  reajudicaia,  do  not  appear, 
from  the  chancellor's  opinion,  to  have  been  raised  when  the 
cause  was  before  him.  They  do  not  seem  now  to  have  been 
much  relied  upon  by  the  counsel  for  the  appellant,  and  I  am 
not  prepared  to  say  that  the  demurrer  can  be  sustained  on 
either  of  these  grounds. 

The  rule  that  multifarious  matters  shall  not  be  joined  in  the 
same  suit,  seems  to  me  to  be  all  that  requires  consideration  for 
the  decision  of  this  case.  This  is  a  rule  of  convenience,  and, 
however  necessary  its  general  observance  may  be,  yet,  though 
in  this  case  it  were  to  be  admitted  that  the  matters  are  dis- 
tinct and  of  different  natures  (which,  in  my  opinion,  they  are 
not)  still  it  is  obvious  that  justice  may  be  administered  between 
the  parties  in  this  suit,  without  subjecting  the  appellant  or  his  co- 
defendants  to  any  of  the  embarrassments,  the  fear  of  which  is  the 
foundation  of  the  rule.  Nevertheless,  if  it  appeared  clearly  to 
be  applicable  to  the  case,  we  could  not  refuse  the  appellant  the 
advantage  of  it;  but  when  it  is  so  apparent  that  justice  may  be 
done,  although  there  should  be  error  in  not  allowing  the  demur- 
rer, there  is  less  reluctance  in  deciding  that  it  must  be  overruled. 
My  opinion  is,  that  the  decree  of  his  honor,  the  chancellor, 
should  be  afiSrmed. 

This  being  the  unanimous  opinion  of  tbe  court,  it  was  there- 
upon ordered,  adjudged,  and  decreed  that  the  decree  of  hia 
honor,  the  chancellor,  in  this  cause,  be  affirmed  with  costs  to 
the  respondents,  to  be  taxed  upon  the  appeal  to  this  court,  and 
that  the  record  and  proceedings,  etc.,  be  remitted,  etc. 


JoDinxB  07  DxrxNDAirTS  ust  Equitt.— The  cases  famish  no  definite  rale  fay 
which  to  detennine  with  predsion  in  evexy  instance,  when  defendants  who 
claim  under  distinct  and  nnconnected  titles  may  be  sued  jointly  in  equity, 
without  making  the  bill^  obnoxious  to  the  charge  of  multifariousness.  As 
Lord  Cottenham  says,  in  Campbell  r.  Mackay,  7  Simon,  564,  S.  C. :  1  Mylno 
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k  0.  603:  "  To  1*7  down  any  nilo  applicable  nniveiBally,  or  to  aay  what  oon- 
■titates  maltifarionanen,  as  an  abstract  propoeition,  is,  upon  the  aatkoiitiei^ 
utterly  impossible."    McLean,  J.,  in  delivering  the  opinion  of  the  cooit,  in 
Gaines  V.  Chew,  2  How.  U.  S.  619,  refers  with  approbation  to  thia  remark, 
and  says:  '*  Every  case  mast  be  governed  by  its  own  circumstances,  and  aa 
these  are  as  diversified  as  the  names  of  the  parties,  the  court  must  exercise  & 
sound  discretion  on  the  subject."    To  the  same  effect,  see  Edwards v,  Sarior^ 
1  S.  C.  266;  Warren  y.  Warren,  5G  Me.  360;  Butler  y.  Spann,  27  Miss.  234; 
Story  £q.  PI.,  sec  530.    Lideed,  the  application  of  the  rule  against  multi- 
fariousness must  necessarily  rest  hugely  in  the  discretion  of  the  court  in  each 
particular  case,  for,  as  is  said  in  Bowers  v.  Keesecher,  9  Iowa,  422,  the  rule 
itself  is  to  a  considerable  extent  one  of  oonvenience.     The  court  will,  in  eadk 
instance,  choose  that  course  which  seems  most  likely  to  enable  it  to  do  com- 
plete equity  in  the  particular  case,  with  the  least  expense,  delay  and  trouble^ 
striving  on  the  one  hand  to  obviate  the  necessity  of  a  multiplicity  of  suits, 
and  on  the  other  to  avoid  vexing  individual  defendants,  with  the  litigatioa  of 
questions  with  which  they  have  no  oonoenu 

Perhaps  trb  Best  General  Rule  that  can  be  laid  down  is  that  stated  by 
Wilde,  J.,  in  Dimmoch  v.  Biacby,  20  Pick.  377,  that  the  objection  of  multi- 
fariousness does  not  hold  *'  where  one  general  right  is  claimed  by  the  plaintiff, 
although  the  defendants  may  have  separate  and  distinct  rights.*'  The  rale  is 
similarly  stated  in  Vann  v.  Hargett,  2  Dev.  k  R  £q.  31;  Butler  v.  Spann,  27 
Miss.  234;  Fomiquet  v.  Forstall,  34  Id.  87;  Bovfers  ▼.  Keeaeehtr,  9  Iowa,  422; 
Bugbee  v.  Sargent,  23  Me.  269,  and  Lewis  ▼.  SU  Albans  Iron  and  8Ud  Works^ 
60  Vt.  477,  and  is  in  accord  with  the  doctrine  of  the  principal  case. 

Joinder  or  DmxaEzrr  Assignees  of  Fraudulent  Debtor. — ^The  applica- 
tion of  the  rule  in  the  principal  case  seems  not  to  have  met  the  approval  of 
Mr.  Justice  Story.  In  the  note  to  section  286,  Story*s  Eq.  PL,  after  stating 
the  result  of  Fellows  v.  Fellows,  and  Brinkerhoff  v.  Brown,  6  Johns.  Ch.  139^ 
the  learned  editor  says:  **  Without  meaning  to  question  the  doctrine  above 
referred  to,  it  may  well  be  doubted,  whether  there  are  any  English  authorities 
which  fully  )>ear  out  the  propositions  in  the  cases  in  6  Johns.  Ch.  139,  and  4 
Cow.  682,  or  are  easily  reconcilable  with  them." 

Notwithstanding  this  seeming  doubt,  the  conclusion  arrived  at  in  the 
principal  case,  that,  where  a  judgment-debtor  fraudulentiy  transfers  his 
property  in  distinct  parceli^  and  by  separate  conveyances  at  different  times 
to  different  persons,  who  have  no  communication  with  each  other,  the  judg- 
ment-creditor seeking  to  set  aside  such  transfers  may  join  the  debtor  and  his 
several  assignees  in  one  bill,  is  well  settied  in  New  York,  and  in  other  states: 
ffammotui  v.  Hudson  River  etc,  Co,  20  Barb.  378;  Boyd  v.  Jloyt,  5  Paige,  65; 
Beed  v.  Siryher,  12  Abb.  Pr.  47;  Morton  v.  WeiU  H  Id.  421;  Lawrence  ▼. 
Bank  of  Repvhlic,  35  N.  Y.  320;  S.  C,  31  How.  Pr.  502:  WilUams  v.  Neel^ 
10  Hich.  £q.  338;  Planters  etc  Bank  v.  Walker,  7  Ala.  926;  Chase  v.  SearieM, 
45  N.  H.  511;  BarUe  v.  Tompkins,  4  Sneed,  623;  Randolph  v.  Daly,  16  N.  J. 
Eq.  313.  In  most  of  these  decisions  the  principal  case  is  referred  to  and  oom- 
mented  upon  as  a  leading  authority  on  this  point.  Thus,  Chancellor  Wal* 
worth  says,  in  Boyd  v.  Hoyt,  5  Paige,  65: 

"  The  decision  of  the  court  for  the  correction  of  errors  in  the  case  of  feOoms 
V.  FfHov»  4  Cow.  682,  settles  the  principle,  that  where  a  debtor  convey» 
different  portions  of  his  property  to  several  persons  in  fraud  of  the  rights  iti 
his  creditors,  a  creditor  who  has  obtained  a  judgment^  and  placed  himself  iia 
a  situation  to  enforce  his  right  against  the  debtor,  aod  his  fraudulent  grantees 
may  file  a  bill  against  the  grantor  and  all  the  grantees  jointiy;  to  reach  tht 
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property  oonTeyed  to  each,  and  have  the  same  applied  in  satisfaction  of  his 
judgment.  Whatever  donbts,  therefore,  may  have  existed  on  the  subject 
previous  to  this  decision  of  the  court  of  dander  reaart^  this  must  now  be  con- 
sidered as  the  sett)id  law  of  this  court.  The  same  principle  is  applicable  to 
the  case  of  a  complainant,  who  proceeds  as  a  judgment-creditor  after  the 
return  of  an  execution  unsatisfied,  under  the  thirty-eighth  section  of  the  title 
of  the  revised  statutes  relative  to  the  court  of  chancery:  2  R.  S.  173.  *  *  * 
I  have  no  doubt,  therefore,  that  two  or  more  persons  holding  the  property  of 
the  judgment-debtor  under  different  conveyances,  or  becoming  indebted  to 
him  at  different  times,  or  for  distinct  sums,  may  be  joined  with  him  as  de- 
fendants in  a  creditor's  bill,  under  this  provision  of  the  revised  statutes. 
And  ii^  for  any  cause,  it  becomes  impossible  to  make  the  debtor  himself  a 
party  to  a  bill  to  obtain  satisfaction  of  the  judgment  out  of  his  estate  in  the 
hands  of  third  persons,  and  the  creditor  has  a  right  to  institute  a  suit  in 
chancery  for  that  purpose,  I  can  see  no  good  reasons  for  permitting  him  to 
join  several  persons  in  the  same  suit,  in  the  former  case  which  are  not  equally 
applicable  in  the  latter.  Where  the  object  of  a  suit  is  single,  but  different 
persons  have,  or  claim,  separate  interests  in  distinct  or  independent  questions, 
all  connected  with  and  arising  out  of  the  single  object  of  the  suit,  the  com- 
plainant may  bring  such  different  persons  before  the  court  as  defendants;  so 
that  the  whole  object  of  the  bill  may  be  obtained  in  one  suit,  and  to  prevent 
further  unnecessary  and  useless  litigation."  So  in  Heed  v.  Stryker,  12  Abb. 
Pr.  47,  Hairis,  J.,  delivering  the  opinion  of  the  court  of  appeals,  not  only 
comments  with  approval  upon  the  principal  case,  but  supports  its  doctrine 
by  a  very  cogent  argument. 

Othxb  Applicatioms  07  Rule. — In  analogy  to  the  doctrine  of  the  prin- 
cipal case,  it  was  held  in  Wade  v.  Biuher,  4  Bosw.  637,  that  a  partner  who 
claimed  that  there  was  a  balance  due  him  from  his  copartner,  and  that  the 
latter  had  fraudulently  procured  from  him  a  release  of  liability,  could  join 
as  co-defendants  with  the  said  partner,  in  a  suit  for  an  accounting  and  pay- 
ment, and  to  set  aside  the  release,  etc.,  third  persons  to  whom  the  copartner 
had  at  different  times  fraudulently  transferred  portions  of  the  partnership 
assets.     So  in  New  York  etc,  S,  FL  Co.  v.  Schuyler,  17  N.  Y.  692;  S.  C,  7 
Abb.  Pr.  41,  it  was  decided  that  holders  of  spurious  stock  certificates  in  a 
railroad  corxwration,  fraudulently  issued  by  one  of  its  officers,  could  be  joined 
in  a  suit  by  the  corporation,  in  the  interest  of  the  genuine  stockholders,  to 
cancel  said  certificates.     See,  also,  a  similar  decision  in  Bank  of  America  v. 
PoUock,  4  Edw.  Ch.  215.     So  in  Boyden  v.  LaticatAer,  2  Patt.  &  H.  198,  a 
bin  by  a  widow  joining  certain  persons  to  whom  her  husband  had,  at  differ- 
ent times,  conveyed  land,  in  which  she  had  not  released  her  dower,  and 
claimiug  dower  in  the  several  parcels,  was  held  not  to  be  multifarious.     So,  a 
bill  by  an  heir  against  her  ancestor's  executors  and  different  persons  to  whom 
they  had  conveyed  portions  of  the  estate:  Oaines  v.  Chew,  2  How.  U.  S.  619. 
So,  where  a  bill  was  filed  by  heirs  against  the  administrator  of  the  intestate's 
estate,  joining  therein  persons  to  whom  he  had  separately  sold  and  con- 
veyed portions  of  the  estate,  the  object  being  to  set  aside  the  transfers,  be- 
cause the  administrator  had  sold  without  lawful  authority,  a  question  in 
which  it  was  held  all  the  defendants  had  a  common  interest,  though  claiming 
under  distinct  conveyances:  Bowers  v.  Keeseeher,  9  Iowa,  422.     So,  where  a 
legacy  had  been  made  payable  by  two  devisees  of  the  testator,  one  being  lia- 
ble for  one  third  and  the  other  for  two  thirds,  and  distinct  tracts  had  been 
devised  to  each,  the  legatee  was  permitted  to  join  them  as  defendants  in  a 
bill  to  compel  payment  of  the  legacy,  or  to  make  it  a  charge  on  the  land,  or 
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for  other  appropriate  relief:  Bugbee  t.  Sargaii,  23  Me.  209.  For  farther 
iUnetrations of  the dootrine,  eee  OarroUr,  Roomndt,  4  Edw.  Gh.  211;  M2^ 
T.  Spcmn,  27  Miae.  234;  Fomiquei  r.  Forttatt,  84  Id.  87;  Stom  r.  Kmida^ 
boeher  JAft  In$.  Co.,  62  Ale.  689;  i?ofe  ▼.  Swam,  66  CL  37;  Lewi$  t.  SL 
AUnmi  from  ami  Steel  Works,  60  Vt  477;  AntM  r.  Arnold,  11  W.  Ve.  449^ 
Smith  r.  McLakk,  IL  WL  And  eee  IFIUtteii  t.  YFAjMcm,  36  N.  K.  326»  when 
it  waa  held  that  a  hfll  for  pertitioii  agunet  eevend,  and  to  eet  aside  a  deed 
made  hy  one  of  them,  was  not  within  the  rale  and  waa  mnltifirioaa.  See^ 
alao^  Hardm  t.  Aooope,  47  Ala*  273;  where  a  dedaioo*  i^[yparentl7  aomewhit 
at  Tarianoa  with  tha  dootrine  of  the  piineipal  otm,  waa  madau 
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DiBPAU  t;.  Ocean  Insubaitoe  Go. 

[ff  Oownr,  68.] 

Av  IxsuaxR  or  ▲  VBassL  is  not  at  liberty  to  show  that  the  bad  reoeiTed  pari 

of  the  injiiiy  before  the  Toyage,  onleea  abe  waa  in  fact  nnaeaworthy. 
Abakdohmknt  bt  AflsUBXD. — ^Tbe  aasored  can  not  abandon  after  the  Teiel 

baa  been  repaired  and  ia  saoceaafnlly  panning  her  voyage. 
Lbn  job,  Expknbss. — ^No  lien  upon  a  ship  ia  created  by  the  sale  of  part  of  ita 

caigo^  at  a  port  of  neoeanty,  to  pay  for  repairs. 
▲  QxvMRAL  Ayxbaob  Faibi*t  Ssitlxd^  in  a  foreign  port  of  deatinatioD^ 

tboDgh  not  a  port  of  necessity,  is  oonolnsiTe  between  the  assored  nd 

the  nnderwriters. 

Absumpsef  on  a  polioj  of  insurance  on  one  half  the  ship  Man- 
oheBier  Packet,  for  two  thousand  dollars,  on  a  Tojage  from 
Havana  to  Botterdam.  While  on  the  voyage,  the  ship  expo* 
rienced  yezy  seyere  weather,  a  number  of  the  crew  died,  and 
having  sprung  aleak,  she  put  into  Halifax.  She  arrived  there 
September  6, 1820,  was  repaired  at  a  cost  of  more  than  half  her 
value,  and  then  proceeded  on  her  voyage,  arriving  in  Botterdam 
in  the  latter  part  of  February  following.  The  plaintiff  aban- 
doned for  a  total  loss  in  December,  1820.  It  appeared  that  at 
Halifax,  some  sugar,  a  portion  of  the  cargo,  was  sold  to  defray 
expenses,  and  the  averages  stated.  A  bottomry  bond  was  also 
executed  at  this  place  to  secure  the  balance  of  the  expenses,  and 
upon  this  bond  the  vessel  was  libeled  and  sold  on  her  return 
to  New  York,  not  realizing  enough  by  one  hundred  dollars  to 
discharge  the  bond.  Plaintiff's  witnesses  testified  that  the 
vessel  was  seaworthy  at  the  inception  of  the  voyage. 

The  defendants  offered  to  prove  that  the  larger  part  of  the 
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expense  at  Halifax  was  incurred  in  repairing  injuries  received 
prior  to  the  sailing  of  the  vessel  from  Havana,  and  before  tbe 
policy  was  executed.  This  evidence  was  overruled,  but  testi- 
mony admitted  to  prove,  what,  if  any,  repairs  undergone  at 
Halifax  were  unnecessary  to  render  the  vessel  seaworthy.  De- 
fendants excepted,  and  objected  that  certain  cables  purchased 
were  not  needful  repairs;  that  the  abandonment  came  too  late 
after  the  renewal  of  the  voyage,  and  could  not  be  affected  by 
events  subsequent. 

Verdict  for  the  plaintiff  for  three  thousand  dollars  by 
consent. 

T.  A.  Emmet  and  W,  Slosson^  for  the  plaintiff. 

O,  Griffin  and  J.  0.  Hoffman,  contra. 

By  Court,  Savaob,  C.  J.  There  can  be  no  controversy  as  to 
the  fact  that  the  expense  of  the  repairs  exceeded  one  half  the 
value  of  the  vessel;  and  the  cables  must  be  considered  and  paid 
for  as  a  part  of  her  repairs.  That  the  insurer  is  not  at  liberty 
to  show  that  the  vessel  had  received  part  of  the  injury  anterior 
to  the  voyage,  has  not  been  disputed  since  the  decision  of  Z>f- 
peysier  v.  The  Columbian  Insurance  Company ^  2  Cai.  85,  unless 
she  was  in  fact  unseaworthy.  Assuming  these  points  in  favor 
of  the  plaintiff,  had  he,  under  the  circumstances  of  the  case,  a 
right  to  abandon  for  a  technical  total  loss? 

In  Dickey  v.  The  New  York  Imnirance  Company,  4  Cowen,  244, 
it  was  decided  that  the  assured  could  not  abandon  after  the  ves- 
sel was  repaired  and  successfully  pursuing  her  voyage.  In  that 
oase,  however,  the  vessel  was  considered  as  restored,  the  re- 
spondeD  tia  being  no  lien  on  the  ship.  In  this  case,  the  bottomry 
was  executed  at  Rotterdam  after  the  voyage  had  terminated  on 
account  of  the  sugar  sold  at  Halifax,  and  port  charges  at  Rot- 
terdam. In  the  case  cited,  the  master  sold  part  of  the  cargo 
at  tbe  Isle  of  France,  and  was  obliged  to  borrow  money  upon 
respondentia  on  the  cargo;  and  the  court  say:  ''The  vessel  was 
not  pledged  for  the  payment;  she  must,  therefore,  be  considered 
as  beneficially  restored;  no  impediment  was  placed  in  the  way 
of  prosecutiug  the  voyage  to  a  successful  termination.  The 
plaintiff,  then,  is  entitled  to  recover  for  a  partial  loss  only." 
This  case  is  not  to  be  distinguished  in  principle.  Here,  the 
master  paid  for  the  repairs  at  Halifax.  To  enable  him  to  do 
this,  he  sold  part  of  the  cargo.  No  bottomry  or  respondentia 
was  executed;  no  money  was  borrowed;  and  according  to  the 
case  cited,  there  was  no  lien  on  the  ship.     She  was  then  bene- 
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ficiallj  restored.  She  did,  in  fact,  prosecute  her  voyage,  and 
T^as  in  the  prosecution  of  her  voyage  on  the  eighth  of  December, 
1820,  when  the  offer  to  abandon  was  made.  In  Da  Costa  v.  Newn- 
ham,  2  T.  B.  407,  the  vessel  was  never  beneficially  restored.  A 
bottomry  bond  was  executed  to  raise  money  with  which  to  make 
the  repairs;  under  process  upon  which  she  was  subsequently 
sold.  In  that  particular,  the  case  differs  from  the  principal 
one. 

According  to  the  principles  settled  by  this  court,  the  plaintiff 
can  recover  for  a  partial  loss  only.  He  is  entitled  to  the  amount 
expended  for  repairs,  deducting  one  third  new  for  old;  and  also 
the  difference  between  the  price  for  which  the  sugar  sold  at  Hali- 
fax and  what  they  would  have  sold  for  at  Rotterdam;  the  residue 
of  the  expenses  at  Halifax  to  be  borne  upon  the  principles  of 
general  average,  the  defendants  to  pay  the  ship's  proportion  of 
that  average. 

Strong  v.  The  Fireman  Insurance  Company,  11  Johns.  823, 
decides  that  when  a  general  average  is  fairly  settled  in  a  foreign 
port,  and  the  insured  is  obliged  to  pay  his  proportion  of  it,  he 
may  recover  the  amount  from  the  insurer,  though  the  average 
may  have  been  settled  differently  abroad  from  what  it  would 
have  been  at  the  home  port.  The  averages  settled  at  Botter- 
dam,  upon  which  money  was  paid,  or  the  bottomry  bond  given, 
must  accordingly  govern. 

Rule  accordingly. 

SxFERENCE  IS  MABS  to  this  dedflion  to  support  the  respoctive  pontioni 
taken  in  the  following  cases:  A  sale  of  a  portion  of  the  cargo  of  a  vessel  at  a 
port  of  necessity,  in  order  to  make  repairs,  does  not  create  a  lien  on  the  ship: 
Buchanan  v.  Ocean  Ins.  Co,,  6  Cow.  330;  American  Ins.  Co.  v.  Chester,  3 
Pai.  332.  A  general  average  fairly  settled  in  a  foreign  port  is  conclnsive  be- 
tween the  underwriters  and  the  assured:  Lewis  y.  Williams,  1  Hall,  448;  Peters 
T.  Warren  Ins.  Co.,  3  Sumn.  393;  S.  C,  1  Story,  471.  The  validity  of  an 
abandonment  depends  on  the  state  of  facts  actually  existing  at  the  time  of  the 
abeoidonment,  without  regard  to  the  information  received  by  the  insured: 
Pezant  v.  National  Ins.  Co.,  15  Wend.  461;  Child  v.  Sun  Mutual  Ins.  Co.,  2 
Sandt  80.  Insurers  are  not  answerable  for  a  loss  attributable  to  the  negli- 
gence of  the  owner:  Ruckman  v.  MercharUtf  LouisviUe  Ins,  Co,,  5  Duer,  368. 


JaCESON  ex  DEM.    SwARTWOUT  V.  JOHNSON. 

[6  OowKH,  74.] 

Macitsnancb. — ^A  deed  is  not  void  for  maintenance  or  champerty  if  the  lands 
are  not  at  the  date  of  its  execution  held  adversely  to  the  grantor. 

PossESSioir  tTNDER  A  BoND  FOB  A  DsED,  Or  a  contract  of  purchase,  is  not 
adverse  to  the  vendor. 
AM.  Dae.  Vol.  XV— 28 
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PossBSSiOK  IS  NOT  Adybrsb  unleos  aocompaoied  by  a  claiin  to  the  entm 
title.  The  posseasor  most  not  recognize  a  higher  title  as  vested  in  an- 
other person. 

GUKULATIVE  DiSABiLiTZES  are  not  allowed  by  the  statute  of  limitations;  but 
a  party  is  entitled  to  all  the  disabilities  existing  when  his  cause  of  action 
aocraes,  and  the  statute  does  not  commence  to  run  against  him  until  aO 
have  tezminated. 

A  PsBSON  uiVBBR  DiSABiLmr  has  ten  years  after  the  removal  theroof  in 
which  to  sue,  although  the  twenty  years  in  which  other  persons  could 
sue  have  elapsed;  if  the  disability  be  removed  within  the  twenty  years, 
then  he  must  sue  within  ten  years  after  such  removal,  provided  that^  in 
no  case,  can  he  be  deprived  of  the  full  twenty  years  after  the  cause  of 
action  first  accrued. 

TiNAiTT  BT  CuBTUT. — ^The  btith  of  a  child  at  any  time  during  oovertors, 
constitutes  the  second  husband  tenant  by  curtesy  initiate  of  all  the 
lands  of  which  the  wife  was,  during  coverture,  so  seised  as  to  support 
such  an  estate.  That  the  lands  are  held  adversely  when  the  child  is 
bom  does  not  defeat  the  husband's  right. 

Tizf  AKCT  BT  CuBTXST. — ^During  the  existenoe  of  this  estate  the  lands  do  not 
descend  to  the  heirs  so  as  to  give  them  a  right  of  entry. 

Ldotation — ^A  right  of  entry  in  favor  of  a  person  must  exist  befora  tibe  stet* 
ute  of  limitations  can  run  against  him. 

RxvEBSiONEBS  AND  RxMAiNDKB-HBf  are  not^  during  the  existenoe  of  the 
particular  estate,  affected  by  the  statute  of  limitatians,  because  thsy 
have  no  rij^t  of  entry. 

Bbbxn  in  fact  on  the  part  of  the  wife  is  not  essential  to  constitute  the  hos- 
band  tenant  by  curtesy;  sdsin  in  law  is  suffioientb  When  the  title  ol 
the  person  claiming  is  complete  without  any  entry,  no  actual  seisin  osa 
be  required  to  constitute  her  husband  tenant  by  the  curtesy. 

POBBXBBZON  TAKXN  UNDXB  THB  Tbub  Txtlb  may  booome  adverse  to  it. 

Tenancy  bt  thx  Ccbtbst  doss  not  Exist  unless  there  has  been:  L  Mar> 
riage;  2.  Seisin;  3.  Issue  bom  alive;  and,  4.  Death  of  tha 


Ejbotment  for  an  undiyided  fourth  part  of  lots  6  and  10  in 
Oolden's  tract.  Two  actions  were  tried  at  the  same  time,  one 
Brainard  being  the  tenant  in  the  second  proceeding.  A  dear 
paper  title  was  proved  in  the  lessors  of  the  plaintiff,  who  claimed 
as  children  of  one  David  Golden,  whose  name  was  in  the 
attainder  act,  and  whose  lands  were  vested  in  Cadwallader 
Golden,  in  tnist  for  the  children  of  David.  In  November, 
1792,  Gadwallader  executed  to  Gatharine,  a  daughter  of  David, 
and  at  that  time  married  to  one  Thomas  Gooper,  a  deed  for  her 
undivided  fourth  part.  This  deed  was  lost,  but  what  purported 
to  be  a  copy  was  produced.  Lease,  entiy  and  ouster  were  con- 
fessed. The  lessors  were  the  daughter  of  Gatharine  and 
Thomas  Gooper,  and  her  husband,  Swartwout.  Gatharine  died 
intestate  in  1797. 

The  defendants  claimed  as  follows:  Gadwallader  Golden,  in 
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1790,  gare  a  power  of  attorney  to  William  Cooper,  authorizing 
him  to  sell  anj  of  the  lands  he,  Oadwallader,  was  intrusted 
with.  The  defendant  in  the  first  action  gave  in  evidence  ar- 
ticles of  agreement  between  William  Cooper  and  one  Rogers, 
for  the  sale  of  lot  10,  on  payment  of  a  certain  sum  by  the  year 
1800;  and  proved  that  this  contract  was  assigned  by  Bogers  to 
defendant,  who,  in  1790,  entered  upon  the  lot,  built  a  log* 
house,  and  held  possession  ever  since,  claiming  it  as  his  own; 
and  that,  in  1793,  William  Cooper,  as  such  attorney,  executed 
to  defendant  a  deed  for  the  premises,  in  pursuance  of  the  ar* 
tides  of  agreement.  The  defendant  in  the  second  action 
claimed  as  assignee  under  similar  articles  with  one  Morse,  and 
under  a  deed  from  William  Cooper,  dated  in  1795.  This  de- 
fendant had  been  in  possession  since  1790,  having  made  a  clear- 
ing and  built  a  hut,  and  claimed  the  land  as  his  own.  Terdiots 
for  the  plaintiff  for  a  fourth  of  the  premises  in  question,  sub- 
ject to  the  opinion  of  the  court. 

J.  O.  Morse  and  D.  Oady^  for  the  plaintiff. 

L  Sedye  and  R.  Campbell^  contra.  The  deed  to  Mrs.  Cooper, 
in  1792,  was  void  for  champerty,  as  defendants  had  been  three 
years  in  possession  when  it  was  executed.  The  deed  is  void, 
as  she  would  have  been  compelled  to  bring  an  action  to  get 
possession:  1  Bev.  Laws,  172;  3  Johns.  Cas.  101;  2  Id.  41,  58$ 
5  Johns.  489;  11  Id.  91;  9  Id.  55;  Co.  lit.  214.  Thomas 
Cooper  was  not  tenant  by  the  courtesy:  1  Inst.  29,  a.;  1  Cruise, 
107,  s.  10;  Perkins,  464,  470.  Under  articles  for  the  purchase 
of  lands,  a  trust  results  to  the  purchaser:  8  Johns.  Ch.  816;  1 
Madd.  Ch.  889,  890,  891. 

SuTHSBLABn,  J.  The  lessors  of  the  plaintiff  made  out  a  clear 
paper  title  to  the  premises  in  question,  and  are  entitled  to  re- 
cover, unless  the  deed  from  Cadwallader  Colden  to  Mrs. 
Cooper,  of  the  fifth  of  November,  1792,  was  void  under  the 
statute  of  champerlrf  and  maintenance,  or  their  rights  barred 
by  adverse  possession. 

The  questions  which  arose  in  the  suit  of  the  same  lessors 
against  Cole,  4  Cowen,  587,  whether  the  trust  in  favor  of  the 
heirs  of  David  Colden,  created  by  the  act  of  1787,  was  executed 
by  the  statute  of  uses,  or  if  not,  whether  a  conveyance  from 
the  trustee  to  the  cestuis  que  irwd  was  to  be  presumed,  are 
excluded  from  this  case,  because  an  actual  conveyance  from 
their  trustee  is  proved;  and  the  first  question  which  arises  is 
whether  that  conveyance  was  valid.     It  bears  date  on  the  fifth 
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6i  NoTember»  1792;  and  it  is  contended  by  the  defendant  that 
it  was  Toid^  because  at  the  time  of  its  execution,  the  premises  in 
question,  which  among  others  it  purported  to  convoy,  were  in 
Ihe  actual  possession  of  the  defendant,  under  a  contract  of  sale 
Aiade  between  Cadwallader  Colden,  by  his  attorney,  William 
Cooper,  and  one  Matthew  Rogers,  on  the  twelfth  day  of  BJay, 
1790.  It  appears  that  the  defendant,  as  the  assignee  of  that 
contract,  entered  upon  a  part  of  the  premises  which  it  contains, 
in  the  summer  of  1790,  made  a  small  clearing,  and  erected  a 
log-house;  that  on  the  thirteenth  day  of  December,  1793,  he 
took  a  deed  from  William  Cooper,  as  the  attorney  of  Colden, 
and  has  remained  in  the  possession  down  to  the  time  of  the 
trial.  This,  it  is  said,  was  an  adverse  possession  from  the  time 
of  the  defendant's  entry  in  1790;  but  if  not  so,  then  that  it  be- 
came adverse  upon  the  receiving  of  his  deed  in  1793. 

So  far  as  the  question  of  maintenance  is  concerned,  it  is  not 
material  whether  the  defendant's  possession  became  adverse  or 
Bot,  upon  receiving  his  deed  in  1793.  If  the  lands  conveyed  to 
Mrs.  Cooper  by  the  deed  of  November  5, 1792,  were  not  then 
held  adversely  to  the  grantor,  the  deed  was  not  void  on  the 
ground  of  champerty  and  maintenance,  the  adverse  posses- 
sion must  exist  at  the  time  of  the  conveyance,  in  order  to  avoid 
it.  If  tbe  defendant's  possession  was  not  then  adverse  to  Cad- 
wallader Colden,  under  whom  he  entered,  it  was  in  judgment 
of  law  the  possession  of  Colden,  and  bis  conveyance  would  not 
be  affected,  either  by  the  terms  or  the  principles  of  the  act 
against  champerty  and  maintenance.  In  the  view  of  that  act, 
it  would  be  valid,  whatever  might  be  its  legal  effect  and  operation. 

Was  the  defendant,  then,  on  the  fifth  of  November,  1792,  in 
possession  of  the  premises  in  question,  holding  them  adversely 
to  Cadwallader  Colden  ?  By  the  contract  with  Bogers,  he  was 
to  have  a  deed  for  his  land  from  Colden,  upon  his  paying  him 
two  hundred  and  sixty-two  pounds  and  ten  shillings,  with  inter- 
est, annually  on  or  before  the  twelfth  day  of  May,  1800.  The 
contract  does  not,  in  terms,  authorize  Rogers  to  enter  upon  the 
land.  It  contains  no  words  of  present  demise.  It  recites  that 
Bogers,  by  his  obligation,  bearing  even  date  with  the  agreement, 
was  indebted  to  Colden  in  the  sum  of  two  hundred  and  siity- 
two  pounds  and  ten  shillings,  and  covenants  that  in  considera- 
tion thereof,  the  said  Colden  will  convey  to  the  said  Bogers,  the 
premises  mentioned  therein,  if  the  said  Bogers  shall  pay  the 
said  sum  of  two  hundred  and  sixty-two  pounds  and  ten  shiUings, 
with  interest  annually,  on  or  before  the  twelfth  day  of  May. 
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1800.  Bogersy  therefore,  or  his  assignee  was  not  entitled  to  a 
deed  until  the  land  was  paid  for.  He  did  not  enter  claiming 
the  whole  title.  The  contract  itself  admits  the  title  to  reside  in 
Colden,  and  that  it  was  to  remain  in  him  until  Roger's  part  of 
the  agreement  was  performed.  Now,  admitting  the  deed  to  the 
defendant  given  in  1793,  to  be  eyidence  of  performaoce  on  his 
part,  it  is  evidence  of  performance  only  at  the  time  it  was  given, 
and  not  at  any  antecedent  period.  In  179*2,  therefore,  when  the 
deed  to  Mrs.  Cooper  was  given,  the  defendant  had  not  per- 
formed, and  was  not  entitled  to  a  conveyance.  Such  a  possession 
has  never  been  considered  adverse.  In  Jackson  v.  Bard,  4 
Johns.  230  [4  Am.  Dec.  267],  one  Barton,  in  May,  1798,  entered 
into  articles  of  agreement  with  Dickenson  and  Harris,  for  the 
sale  of  certain  premises.  Soon  after,  one  Smith  purchased  a 
portion  of  the  premises  from  Dickenson  by  contract,  and  paid 
him  twenty-five  dollars,  and  entered  into  possession.  On  the 
eighth  of  March,  1799,  Barton  gave  a  deed  to  Dickenson,  and 
took  back  a  mortgage.  Barton  foreclosed  the  mortgage,  and 
the  lessor  of  the  plaintiff  became  the  purchaser,  and  took  a  deed 
from  Barton  on  the  mortgage  sale.  The  tenant  in  possession 
under  Smith  forbid  the  sale,  and  it  was  contended  that  the  pos- 
session of  Smith  was  adverse  at  the  time  of  the  giving  of  the 
mortgage,  so  as  to  render  it  void,  and  prevent  its  operation;  but 
this  court  held  it  not  to  be  adverse  to  Barton's  title.  They  say 
Dickenson  could  not  have  set  up  against  Barton  an  adverse 
holding,  and  Smith,  who  claimed  under  him,  must  be  considered 
08  standing  in  the  same  situation. 

In  Jackson  v.  Camp,  1  Cowen,  605,  the  same  principle  is  dis- 
tinctly recognized.  One  Dyer  made  a  contract  for  land  with  the 
agent  of  the  proprietors  in  1792,  and  entered  under  it.  In 
1794,  he  received  his  deed.  In  1796,  he  sold  a  part  of  it  to  the 
defendant.  It  appeared  that  he  took  possession  under  his  con* 
tract  of  land  which  the  deed  did  not  cover,  and  the  defendant 
sought  to  retain  it,  on  the  ground  of  adverse  possession.  The 
possession  taken  under  Dyer's  contract  was  held  not  to  be  ad- 
verse on  several  grounds;  but,  among  others,  the  court  say,  the 
agreement  (made  by  Dyer  with  the  agent)  *'  did  not  put  him  in 
a  situation  to  commence  holding  adversely  until  he  performed 
the  condition.  The  land  still  belonged  to  the  proprietor  of  the 
township.  Whether  he  ever  would  perform  was  contingent. 
He  entered  on  the  lot,  it  is  true,  but  it  was  necessarily  subject 
to  the  right  of  turning  him  off,  if  he  neglected  to  make  full  pay- 
ment.   The  possession,  therefoie,  when  taken,  had  not  the  char* 
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acteristios  to  conBtitaie  it  adyerse.  It  was  not  liostile  in  its  in- 
ception. On  the  non-performance,  Dyer  would  become  liable  to 
be  turned  out  as  a  trespasser,  and  responsible  in  that  character 
for  the  mesne  profits."  These  observations  are  entirely  ap- 
plicable to  this  case,  and  are  decisive  of  the  question  of  adverse 
possession,  at  the  time  of  the  giving  of  the  deed  from  Cad walla- 
der  Colden  to  Mrs.  Cooper,  in  1792.  That  deed,  therefore,  was 
not  void,  on  the  ground  of  champerty  or  maintenance. 

A  possession,  in  order  to  be  adverse,  must  be  accompanied 
with  a  claim  of  the  entire  title.  If  it  appear  that  the  title  claimed 
is  subservient  to,  and  admits  the  existence  of,  a  higher  title,  the 
possession  is  not  adverse  to  that  title:  Smith  v.  BarliSy  9  Johns. 
180.  Now,  in  this  case,  the  agreement  between  Colden  and 
Rogers  is  an  admission  on  the  part  of  Rogers  that  the  legal  title 
remained  in  Colden;  for  it  provided  for  the  conveyance  of  that 
title  to  Rogers  at  a  future  period  upon  certain  contingencies. 
If  Rogers  had  not  performed  the  agreement,  it  would  have 
afforded  all  the  evidence  of  title  which  would  have  been  neces- 
sary to  enable  Colden  to  recover  the  possession  from  him  in  an 
action  of  ejectment.  Colden  might,  perhaps,  be  considered  as 
the  trustee  of  Rogers,  holding  the  legal  estate  in  trust  for  him, 
upon  performance  on  his  part;  and  if  Colden's  estate  in  the 
land  had  beon  absolute  and  in  his  own  right,  and  not  in  trust 
for  the  heirs  of  David  Colden,  his  grantee  would  probably  have 
taken  it  subject  to  the  trust  for  Rogers,  and  might,  perhaps,  have 
been  compelled  in  equity  to  convey.  It  may  well  be  doubted 
whether,  in  a  case  like  this,  where  the  l^gal  estate  has  been 
united  to  the  older  equitable  interest,  chancery  would  interfere 
in  favor  of  a  younger  equity.  But  that  inquiry  is  irrelevant 
here;  for  in  this  action  the  legal  title  must  prevail. 

But  if  the  defendant  had  not  such  an  adverse  possession  on 
the  first  of  November,  1792,  as  to  render  the  conveyance  to  Mrs. 
Cooper  of  that  date  void,  it  is  contended  that  his  possession,  at 
all  events,  became  adverse  to  the  lessors  of  the  plaintiff  on  the 
thirteenth  of  December,  1793,  when  he  received  his  deed  from 
Cadwallader  Colden;  and  that  the  claim  of  the  lessors  of  the 
plaintiff  is  barred  by  the  statute  of  limitations.  It  is  answered 
that  Mrs.  Cooper  was,  at  that  time,  both  an  infant  and  /erne' 
covert;  that  her  coverture  continued  until  her  death  'in  1797; 
that  the  descent  to  her  children  was  suspended  during  the  hfe 
of  Thomas  Cooper,  her  husband,  who  was  tenant  by  the 
courtesy,  and  who  survived  until  1817.  In  reply,  it  is  denied 
that  Mrs.  Cooper  ever  was  so  seised  as  to  constitute  her  hus- 
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band  tenant  by  tbe  courtesy.  In  order  to  create  sucb  a  tenancy, 
it  is  said  tbat  there  must  be  a  seisin  in  fact,  either  in  tbe  wife 
or  tbe  busband  in  ber  rigbt.  But  admitting  tbere  was  a  sufS- 
cient  seisin,  tben  it  is  contended  that  in  December,  1793,  when 
the  defendant's  adverse  possession  commenced,  Cooper  was  not 
tenant  by  tbe  courtesy,  as  it  is  not  shown  tbat  Colden  Cooper, 
his  son,  was  then  bom;  tbat  bis  life-estate  did  not  commence 
on  til  tbe  death  of  bis  wife,  in  1797;  and  tbat  the  statute  having 
commenced  running  in  1793,  could  not  be  impeded  by  any  sub- 
sequent disability. 

It  is  well  settled  that  cumulative  disabilities  are  not  allowed 
or  protected  by  tbe  statute;  tbat  a  party  can  only  avail  bimself 
of  tbe  disabilities  existing  when  tbe  rigbt  of  action  first  accrued: 
Demarest  v.  Wynkoop,  3  Johns.  Ch.  138  [8  Am.  Dec.  467];  and 
tbe  cases  tbere  cited  and  examined  by  Chancellor  Kent,  and 
Jackson  v.  Wheats  18  Jobns.  45,  where  tbe  doctrine  is  fully  rec- 
ognized. 

It  is  also  clear,  botb  from  the  words  and  policy  of  the  statute 
and  the  repeated  expositions  whicb  have  been  given  to  it,  tbat 
if  twenty  years  have  elapsed  since  tbe  rigbt  of  action  accrued ^ 
and  ten  of  those  years  have  been  free  from  disability,  tbe  rigbt  of 
entry  is  barred;  tbat  is,  tbe  party  is  not  entitled  to  twenty  years 
after  tbe  disability  ceases,  to  bring  bis  action,  but  to  ten  years 
only,  provided,  at  tbe  expiration  of  those  ten  years,  twenty 
years  have  elapsed  since  tbe  rigbt  of  entiy  or  action  accrued. 

Thus,  in  tbis  case,  Mrs.  Cooper,  in  1793,  when  tbe  defendant's 
adverse  possession  commenced,  was  an  infant  and  feme-coverL 
She  was,  at  all  events,  entitled  to  twenty  years  to  bring  ber 
action;  and  if  her  coverture  continued  also  for  twenty  years, 
she  was  entitled  to  ten  years  after  it  ceased.  The  statute  would 
bave  protected  ber  for  thirty  years.  But  if  ber  infancy  and 
coverture  bad  ceased  at  any  time  within  ten  years  after  tbe  de- 
fendant's entty,  tben  she  was  barred  at  the  expiration  of  twenty 
years;  because  sbe  bad  more  than  ten  years  free  from  disability. 
Her  infancy,  in  fact,  terminated  in  1796,  and  ber  coverture  in 
1797,  when  sbe  died.  If  her  busband  bad  not  a  life-estate  as 
tenant  by  the  curtesy,  so  tbat  ber  lands  then  descended  to  ber 
heirs,  their  rigbt  of  entry  terminated  in  1813,  being  twenty 
years  from  tbe  commencement  of  tbe  defendant's  adverse  pos- 
session, and  more  than  ten  years  after  tbe  termination  of  tbe 
disabilities  and  death  of  their  ancestor:  Kent,  C.  J.,  in  Smith 
V.  BurtiSf  9  Johns.  181,  considers  tbis  the  true  exposition  of  tbe 
statute;  and  although  be  says  that  tbe  question  did  not  ncces< 
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Barily  arise  in  that  case,  and,  therefore,  he  did  not  wish  the 
opinion  on  that  point,  then  expressed  by  him,  to  be  oonsidered 
definitive,  subsequent  reflection  and  examination  confirmed  him 
in  that  opinion;  for  he  reiterates  it  in  the  case  of  Demareai  ▼. 
}^ynkoop^  already  referred  to:  Vid,^  also,  4  Taun.  826;  6  East, 
60;  4  Day,  298;  2  Conn.  27;  4  Mass.  182;  4  T.  B.  300;  Flowd. 
353. 

Unless,  therefore,  Thomas  Cooper  wa:>  tcuaut  by  the  courtesy 
of  his  wife's  lands,  so  as  to  suspend  their  descent  to  her  heirSp 
the  claim  of  the  lessors  of  the  plaintiff  is  barred  by  the  statute 
of  limitations.  It  seems  to  be  supposed  by  the  counsel  for  the 
defendant,  that,  unless  the  life-estate  of  Cooper  had  vested,  by 
the  birth  of  a  child,  previous  to  the  commencement  of  the  ad- 
verse possession  in  1793,  although  he  might  subsequently  Lave 
become  tenant  by  the  curtesy,  the  heirs  of  Mrs.  Cooper  could 
not  avail  themselves  of  this  new  disability  to  avoid  the  bar  of 
the  statute  of  limitations;  that  it  would  fall  within  the  principle 
of  cumulative  or  successive  disabilities,  which  are  not  aUowed 
by  the  policy  of  the  act. 

It  is  clear  that  the  birth  of  a  child  at  any  time  during  cover- 
ture, whether  before  or  after  the  commencement  of  the  defend- 
ant's possession,  would  constitute  Cooper  tenant  by  the  courtesy 
of  all  the  lands  of  his  wife,  of  which  during  coverture  she  was 
so  seised  as  to  support  such  an  estate.  Lord  Coke,  1  Inst.  30  a, 
says:  "  Four  things  belong  to  an  estate  of  tenancy  by  the 
courtesy,  viz. :  marriage,  seisin  of  the  wife,  issue,  and  death  of 
the  wife.  But  it  is  not  necessary  that  these  should  concur  to- 
gether all  at  one  time;  and,  therefore,  if  a  man  taketh  a  woman, 
seised  of  lands  in  fee,  and  is  disseised,  and  then  have  issue,  and 
the  wife  die,  he  shall  enter  and  hold  by  the  curtesy.  So  if  he 
have  issue  which  dieth  before  the  descent:"  Vid.^  also,  Pain^9 
case,  8  Bep.  36;  [cited  sometimes  8  Bep.  35  b,  and,  of  some  edi* 
tions,  p.  67];  MenvilVa  case,  13  Id.  23;  1  Cruise's  Dig.,  tit.  5^ 
Curtesy,  ch.  1,  s.  11,  25,  pp.  107, 112,  113. 

Cooper,  then,  had  a  life-estate  in  the  premises  in  question, 
which  was  initiate,  as  it  is  expressed  (Co.  Lit  80  a),  upon  the 
birth  of  a  child  in  1793,  and  became  consummate  upon  the  death 
of  his  wife  in  1797,  and  continued  until  his  death  in  1817. 

During  the  existence  of  this  particular  estate,  the  lands  of 
Mrs.  Cooper  did  not  descend  to  her  heirs,  so  as  to  give  them  a 
right  of  entry.  The  question  then  recurs,  whether  this  par- 
ticular estate  which  arose,  or  was  created  subsequent  to  the 
commencement  of  the  adverse  possession  in  1793,  was  a  cumu- 
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lative  disability,  of  which  the  lessors  of  the  plaintiff  cannot  avail 
themselyes  under  the  statute,  by  way  of  excuse  for  not  having 
brought  their  action  within  thirteen  years  after  the  death  of 
their  ancestor;  the  period  within  which  they  must  have  brought 
it,  if  this  estate  by  the  curtesy  had  not  existed. 

The  statute  declares  that  no  person  shall  make  any  entry  into 
lands,  but  within  twenty  years  nexb  after  his  right  or  title  de- 
scended or  accrued;  provided,  that  if  any  person,  entitled  to 
make  such  entry,  be,  at  the  time  such  right  or  title  first  de- 
Boended  or  accrued,  within  the  age  of  twenty-one  years, /eme- 
coveri,  etc.,  such  person  and  his  heirs  shall  or  may  after  the 
said  twenty  years  be  expired,  make  such  entry  as  he  or  they 
might  have  done  before  the  expiration  of  the  said  twenty  years^ 
so  as  such  person,  within  ten  years  after  such  disability  removed, 
or  the  heir  or  heirs  of  such  person,  within  ten  years  after  his 
death,  make  such  entry.  Now  it  is  most  obvious,  that  the  heirs 
here  contemplated  are  such  heirs  as  have  a  right  of  entry.  The 
object  of  the  statute  was  to  furnish  parties  guilty  of  laches  in 
the  assertion  of  their  rights,  by  a  forfeiture  of  them.  The  pro- 
viso was  intended  to  save  those,  who,  in  judgment  of  law,  had 
a  reasonable  excuse  for  their  delay;  and  give  to  them  and  their 
heirs  ten  years  after  the  disability  should  be  removed,  to  bring 
such  action,  or  make  such  entry  as  they  might  have  brought  or 
made  within  the  twenty  years.  But  the  parties  in  reversion  in 
this  case  could  not  have  made  entry,  or  brought  any  action  to 
recover  the  possession  during  the  twenty  years.  The  statute 
would  work  great  injustice,  if  it  were  held  to  affect  the  rights  of 
reversioners  or  remainder-men,  during  the  continuation  of  the 
particular  estate.  Such  was  the  view  of  the  statute  taken  by 
this  court  in  Jackson  v.  Schoonmaker,  4  Johns.  390,  and  Jackaon 
V.  Sellick,  8  Id.  262.  In  the  first  case,  it  is  said,  that  neither  a 
descent  cast,  nor  a  statute  of  limitations,  will  affect  a  right  if  a 
particular  estate  existed  at  the  time  of  the  disseisin,  or  when  the 
adverse  possession  began;  because  a  right  of  entry  in  the  re- 
mainder-man cannot  exist  during  the  existence  of  a  particular 
estate.  And  the  laches  of  a  tenant  for  life  will  not  affect  the 
party  entitled.  The  reason  given  shows  that  the  circumstance, 
that  the  particular  estate  existed  at  the  time  of  the  disseisin,  or 
when  the  adverse  possession  began,  can  vary  the  case.  It  ap- 
plies with  equal  force  to  a  case  where  it  accrued  subsequently. 

In  Jackson  v.  Sellici,  the  adverse  possession  commenced  in 
1772,  when  Vincent  Matthews  was  tenant  by  the  curtesy;  the 
estate  in  reversion  being  in  his  daughter,  then  an  infant.     She 
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married  Beekmam  in  1783;  and  Matthews,  the  tenant  by  the 
coartesy,  died  in  1784.     Beekmam,  the  hnsband,  died  in  1807, 
and  his  widow,  the  daughter  of  Matthews,  was  the  lessor  of  the 
plaintiff.     When  the  adverse  possession  commenced  the  onlj 
disability  that  existed,  independent  of  the  estate  by  the  curtesy, 
was  the  infancy  of  the  lessor.    Her  coverture  did  not  commence 
until  1783;  the  particular  estate  having  terminated  in  178L    It 
was  contended  that  the  lessor  being  then  of  full  age,  and  hav- 
ing a  right  of  entry,  was  bound  to  exert  it;  and  that  she  could 
not  avail  herself  of  her  coverture;  and  it  was  urged  that  her 
coverture  was  a  second  or  cumulative  disability,  which  was 
never  allowed.     But  the  court  held  that  during  the  particnilai 
estate,  no  right  of  entry  had  descended  to  the  lessor;  that  the 
statute,  therefore,  did  not  begin  to  run  until  the  death  of  the 
tenant  by  the  curtesy;  that  coverture  was  the  first  disability; 
«nd  they  reiterate  the  language  used  by  them  in  Jackson  v. 
Schoonmaker,  that  the  statute  of  limitation  does  not  affect  the 
right  of  a  remainder-man  during  the  continuance  of  the  par- 
ticular estate.     If  the  rights  of  remainder-men  or  reversionera 
are  not  affected  by  the  statute,  then,  during  the  life  of  the 
tenant  by  curtesy,  it  could  not  have  run  against  the  lessors;  for 
they  hod  no  right  of  entry  until  his  death.    If  Mrs.  Cooper, 
then,  was  so  seised  as  to  constitute  her  husband  tenant  by  the 
curtesy,  the  rights  of  the  lessors  are  not  barred  by  the  statute  of 
limitations,  and  they  are  entitled  to  recover. 

It  is  said  to  be  indispensable  that  there  should  be  an  actual 
«eisin  of  the  land  either  by  the  wife,  or  by  the  husband  in  her 
right,  in  order  to  constitute  him  a  tenant  by  the  curtesy;  that 
a  seisin  in  law  is  not  sufficient  to  support  such  an  estate;  it 
must  be  in  fact  and  in  deed.  This  is  undoubtedly  the  general 
language  of  the  English  authorities:  Go.  Lit.  39  a;  Cruise  Dig. 
108,  tit.  5,  ch.  1,  8.  10.  But  this  rule,  in  its  literal  strictness, 
has  not  been  adhered  to,  either  in  England  or  in  this  country. 

In  De  Qrey  v.  Richardson^  8  Atk.  469,  Lord  Hardwicke  ruled 
that  the  husband  was  entitled  to  hold  as  tenant  by  the  curtesy, 
an  estate-tail  descended  to  his  wife  from  her  brother,  which  was 
leased  for  years;  and  on  which  leases  there  were  large  arrear- 
ages, but  no  rent  paid  during  the  life  of  the  wife.  So  that  the 
possession  of  a  lessee  for  years  is  so  far  the  possession  of  the 
person  entitled  to  the  inheritance,  even  before  the  receipt  of 
rent,  as  to  entitle  the  husband  to  curtesy.  And  several  other 
«ases,  in  which  the  relaxation  of  the  rule  is  exemplified,  are 
coUected  in  1  Cruise  Dig.  110,  111.  112. 
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In  ibis  court,  Jackson  t.  SeUick,  8  Johns.  270,  it  was  held  not 
to  apply  to  wild  and  uncultivated  lands;  that  in  relation  to 
them  actual  occupation  was  not  necessary  to  sustain  au  estate 
by  the  curtesy;  that  the  possession  follows  the  title,  so  as  to 
enable  the  owner  to  maintain  trespass,  and,  with  equal  reason, 
to  sustain  an  estate  by  the  curtesy. 

But  it  is  suggested  by  the  counsel  for  the  plaintiff,  and  I 
think  with  great  force,  that  the  rule  requiring  an  actual  seisin 
applies  only  to  cases  in  which  the  title  of  the  person  claiming 
is  not  complete  till  entry.  Thus  a  person  claiming  by  descent 
or  devise  has  only  a  seisin  in  law  before  entry;  and  if  he  die 
before  entry,  the  inheritance  will  go  not  to  his  heir,  but  the 
heir  of  the  person  last  actually  seised.  Upon  such  a  seisin  of 
the  wife,  there  could  be  no  estate  by  the  curtesy.  Her  issue 
would  not  be  capable  of  inheriting  from  her;  and  the  rule  seems 
to  be  that,  to  enable  the  husband  to  be  tenant  by  the  curtesy,  the 
wife  must  have  such  seisin  as  will  enable  her  issue  to  inherit 
from  her:  Cruise  Dig.  112,  s.  24. 

Now,  in  all  the  cases  in  which  an  actual  seisin  of  the  wife  has 
been  held  necessary,  it  will  be  found  that  she  claimed  either  aa 
heir  or  devisee,  and  not  by  virtue  of  a  deed  or  conveyance  to 
which  effect  is  given  by  the  statute  of  uses.  Where  the  statute 
executes  the  estate,  as  is  said  by  Blackstone,  2  Com.  238,  the 
party  intended  to  be  benefited  is  put  at  once  into  corporal  pos- 
session of  the  land,  without  ever  having  seen  it,  by  a  kind  of 
parliamentary  magic.  Here  the  wife  did  not  claim  as  heir  or 
devisee,  but  under  a  deed  from  Cadwallader  Golden;  and  I  ap- 
prehend, with  the  counsel  for  the  plaintiff,  that  no  actual  entry 
was  necessary  in  order  to  enable  her  heirs  to  take,  or  her  hus- 
band to  be  tenant  by  the  curtesy. 

I  am  accordingly  of  opinion  that  the  plaintiff  is  entitled  to 
leoover  in  both  causes. 

Savaos,  C.  J.  I  propose  to  consider  the  rights  of  the  par- 
ties at  the  several  different  stages  of  their  title.  In  1787,  the 
title  to  the  premises  in  question,  and  other  lands,  is  admitted 
to  have  been  vested  in  the  people  of  this  state.  The  act  of  that 
year  was  a  conditional  grant  of  these  lands  to  C.  Golden,  in 
trust  for  the  heirs  of  D.  Golden.  The  title,  however,  did  not 
vest  until  the  conditions  were  performed,  which  was  in  Feb- 
n^ary,  1790.  G.  Golden  was  authorized  to  sell  the  lands  to  re* 
unburse  advances,  which  it  was  contemplated  he  would  make, 
ftndinfact  did  make.  He  took  the  legal  estate,  and  the  heirs 
only  an  equitable  one.     In  May,  1790,  he  contracted  to  Bell  the 
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premisos  in  question  to  Rogers.  This  contract  he  had  a  right 
to  make,  and  was  in  fact  the  only  person  who  could  conTey  the 
title.  The  defendant,  Johnson,  went  into  possession  as  aamgnee 
under  the  contract,  and  acquired  an  equitable  interest  in  the 
land;  but  his  possession  was  surely  not  adverse  to  the  true  title* 
He  was  considered  in  law  a  tenant  at  will  to  the  owner  of  the 
Bst«te,  C.  Colden. 

Such  was  the  relation  of  the  parties  till  the  fifth  of  NoTem- 
her,  1792,  when  C.  Colden,  who  had  in  1790  been  reimbnrsea 
bis  adyances,  put  an  end  to  his  trust  by  conyeying  the  legal 
estate  to  the  children  of  D.  Colden.     Between  the  trustee  and 
.e8/ui«  que  trust  there  was  no  difficulty.     Their  title  was  the 
same.    Before  the  conveyance  of  1792  they  seyerally  held  dif- 
ferent component  parts  (if  I  may  so  express  it)  of  the  same 
title.     The  legal  estate  was  in  C.  Colden,  while  the  equitable 
estate  rested  in  the  heirs  of  D.  Colden.     His  (Q.  Colden's)  acts 
were  valid  and  binding  upon  those  heirs;  and  when  he  cod* 
veyed  to  them  the  legal  estate,  they  took  it  subject  to  such 
equitable  interests  as  the  defendant  and  others  had  acquired  iu 
the  lands  by  virtue  of  the  acts  of  the  trustee.     So  far  from  au 
adverse  possession,  which  would  invalidate  the  conveyances 
from  C.  Colden  to  the  heirs,  there  existed  a  tenancy:  4  Johns. 
230.     That  relation  was  transferred  from  the  trustee  to  the 
heirs.     They  might  have  enforced  the  performance  of  the  con- 
tract, and  were  bound  on  their  part  to  give  the  title  on  the 
terms  and  conditions  contained  in  it. 

While  such  were  the  relations  between  these  parties,  the 
defendant,  Johnson,  on  the  thirteenth  of  December,  1793, 
received  a  deed  from  Cooper  as  attorney  for  C.  Colden.  At 
this  time  C.  Colden  had  no  interest  in  the  lands;  and  as  the 
defendants  are  presumed  to  have  been  connusant  of  the  con- 
veyance in  1792,  receiving  this  deed  was  an  act  of  disloyalty  to 
the  true  landlords;  and  may,  therefore,  be  considered  with 
propriety  the  commencement  of  a  holding  adverse  to  the  title 
of  the  lessors. 

It  is  contended  that  the  execution  of  the  deed  is  evidence  of 
the  performance  of  the  contract  by  the  defendants;  and  so  it 
would  be,  undoubtedly,  if  it  had  been  given  by  the  owner  of 
the  title  in  pursuance  of  the  contract.  But  under  the  circum* 
stances  of  this  case  the  deed  of  C.  Colden  can  have  no  more 
legal  operation  upon  the  title  of  the  defendant  than  if  it  had 
beau  executed  by  John  Stiles.  It  evinces,  however,  an  inton- 
tion  to  hold  under  a  title  hostile  to  that  of  the  lessors,  and  is 
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therefore  adyeree.  That  a  possession  taken  at  first  under  the 
trae  title  may  subsequently  become  adverse,  seems  to  be  con- 
ceded by  seyeral  decisions  of  this  court:  1  Gowen,  GIG;  18 
Johns.  448.  And  this,  1  apprehend,  is  an  exception  to  the  rule 
as  we  find  it  laid  down  in  Brandt  v.  Ogden,  1  Johns.  156,  that 
the  possession  must  be  adverse  in  its  inception.  After  the 
thirteenth  of  December,  1793,  the  defendant  claimed  the  entire 
title,  exclusive  of  any  right  in  another,  and  this  claim  was  in 
hostility  to  the  title  of  the  lessors.  Whether  Mrs.  Cooper  had 
a  right  of  action  against  the  defendant  on  the  execution  of  the 
deed  to  her,  in  1792,  would  depend  on  the  payment  of  the  in* 
terest  by  the  defendant.  Supposing  that  to  have  been  done, 
which  we  are  warranted  in  assuming,  as  the  case  is  silent  on 
the  point,  it  follows  that  Mrs.  Cooper  had  no  right  of  action 
against  the  defendant  until  December  13,  1793,  when  he  dis- 
claimed her  title  by  taking  a  deed  from  another  and,  as  respects 
the  rights  of  the  parties,  a  stranger. 

I  assume  then,  what  to  me  seems  undeniable,  that  on  the 
thirteenth  of  December,  1793,  the  defendant's  possession  be* 
came  adverse,  and  that  the  statute  of  limitations  would  then 
have  commenced  running  but  for  the  disabilities  of  Mrs.  Cooper. 
At  this  time  she  was  an  infant  and  a  feme-covert;  and  it  is  per- 
fectly well  settled,  that  if  several  disabilities  exist  when  the  right 
of  action  accrues,  the  statute  does  not  begin  to  run  till  the  party 
has  survived  them  all:  3  Johns.  Ch.  138;  1  Flowd.  375.  It  is 
equally  well  settled  that  cumulative  disabilities  cannot  be  al- 
lowed. Two  disabilities  were  existing  when  the  right  of  action 
accrued:  infancy  and  coverture;  and  the  proviso  in  the  statute 
gives  ten  years  in  which  an  action  may  be  brought  after  such 
disabilities  are  removed.  The  last  of  these  disabilities  was  re- 
moved by  the  death  of  Mrs.  Cooper,  in  July,  1797.  Her  infancy 
had  ceased  in  November,  1796. 

According  to  the  construction  given  to  the  statute:  3  Johns. 
Ch.  137,  the  party  has,  iu  every  event,  twenty  years  to  make  his 
entry;  and  if  under  disability  when  the  nght  accrues  he  has  ten 
years  and  no  more  after  the  disability  ceases.  If  twenty  years 
were  not  to  be  allowed,  and  the  heirs  of  Mrs.  Cooper  were  con- 
fined to  ten  years  after  the  death  of  their  mother,  their  right 
would  have  been  barred  in  1813,  though  the  twenty  years  would 
not  expire  till  1817.  But  as  the  statute  did  not  intend  to  place 
those  persons  named  in  the  proviso  in  a  worse  condition  than 
those  who  were  under  no  disabilities  whatever,  it  is  a  reasonable 
construction  of  the  statute  that  twenty  years  shall  be  allowed  them 
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at  all  eyents.  It  may  happen  that  this  proviso  will  give  to  soioe 
thirty  jears^  while  others,  under  similar  disabilities,  may  hare 
bat  the  twenty  years.  Such  would  be  the  situation  of  the  les- 
sors of  the  plaintiff  were  there  uo  intervening  life-estate  to  sus- 
pend further  the  operation  of  the  statute. 

It  beeomes  important,  then,  to  inquire  whether  Thomas  Cooper 
was  tenant  by  the  curtesy;  and  if  so,  what  effect  the  existence 
of  his  life-estate  has  upon  the  rights  of  the  parties.  To  conaii- 
tute  this  estate,  four  things  are  necessaiy:  marriage,  seisin,  issue 
bom  alive,  and  the  death  of  the  wife.  The  marriage  in  this  caae 
took  place  on  the  seventh  of  April,  1792.  According  to  the 
view  I  have  taken,  the  vrife  became  seised  of  the  legal  estate  on 
the  fifth  of  November,  1792.  She  had  one  child  in  1793,  and 
another  in  1796;  and  died  in  1797,  when  the  husband's  ^tate 
became  perfect. 

It  is  objected,  however,  that  the  wife  could  not  have  that 
seisin  in  fact  which  is  necessery  to  make  the  husband  tenant  by 
the  curtesy.  It  has  been  settled  by  this  court,  in  the  case  of 
Jackson  v.  SeHick^  8  Johns.  269,  that  a  wife  who  had  a  legal  title 
to  wild  and  uncultivated  lands  had  such  a  seisin  as  was  sufficient 
to  constitute  her  husband  tenant  by  the  curtesy.  Here,  how- 
ever, there  was  an  actual  entry  by  the  tenant  of  the  vrife;  for  it 
has  also  been  adjudged  by  this  court,  that  a  purchaser  by  con« 
tract  holds  as  tenant  at  will.  It  is  immaterial  at  what  period 
during  coverture  the  wife  becomes  seised,  whether  before  issue 
or  after.  Nor  is  it  material  whether  the  issue  be  living  at  the 
time  of  the  seisin.  So,  if  the  wife  be  seised  and  disseised  be- 
fore issue,  yet  if  she  have  issue  after  the  disseisin,  the  husband 
shall  hold  as  tenant  by  the  curtesy:  Oo.  Lit.  29, 80.  The  hus- 
band 's  title  does  not  become  perfect  till  the  death  of  the  wife^ 
though,  for  some  purposes,  it  is  supposed  to  commence  at  the 
birth  of  a  child.  He  is  then  called  tenant  by  curtesy  initiate, 
but  not  consummate,  till  the  death  of  the  wife. 

Assuming,  then,  that  there  was  such  seisin  in  Mrs.  Oooper  as 
entitled  her  husband  to  hold  as  tenant  by  the  curtesy,  it  be- 
comes necessary  to  inquire  whether  the  existence  of  that  estate 
prevents  the  operation  of  the  statute  of  limitations.  In  Jackson 
V.  Schoottmaker,  4  Johns.  402,  it  was  decided  that  "  neither  a 
descent  cast,  nor  the  statute  of  limitations  will  affect  a  right  if 
a  particular  estate  existed  at  the  time  of  the  disseisin,  or  when 
the  adverse  possession  began;  because  a  right  of  entry  in  tbe 
remainder-man  cannot  exist  during  tbe  existence  of  the  partic- 
ular estate;  and  the  laches  of  a  tenant  for  life  will  not  affect 
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the  party  in  title.  An  entzy,  to  avoid  the  statute,  must  be  an 
entry  for  the  purpose  of  taking  possession;  and  such  an  entiy 
cannot  be  made  during  the  existence  of  the  life-estate."  In  thai 
case  the  disseisin  happened  after  the  tenancy  by  the  curtesy 
was  consummate;  and  hence  possibly  the  peculiar  phraseology 
of  the  court,  when  they  say:  ''  If  a  particular  estate  existed  at 
the  time  of  the  disseisin,  or  when  the  adverse  possession  began." 
I  apprehend  the  doctrine  is  equally  true  that  the  right  of  a 
xeversioDer  or  remainder-man  is  not  affected  by  the  statute,  ii 
the  particular  estate  existed  when  the  right  accrued.  And  the 
same  reason  may  be  given  for  the  one  as  the  other,  because  the 
right  of  entry  never  existed  in  him,  in  reversion  or  remainder^ 
during  the  continuance  of  the  particular  estate.  When  did 
the  statute  become  operative  f  Not  till  the  death  of  Mrs» 
Cooper,  as  that  event  terminated  the  coverture.  But  the  same 
event  which  subjected  her  heirs  to  the  operation  of  the  statute^ 
consummated  the  particular  estate  which  precluded  them  from 
any  right  of  entry:  El  in^patentia  excuaat  legem. 

Before  the  statute  can,  by  any  reasonable  construction,  be 
made  to  operate,  there  must  be  some  laches  on  the  part  of 
ihose  asserting  a  right  of  entry;  and  the  policy  of  the  statute 
gives  to  every  claimant  at  least  ten  years  within  which  laches 
shall  not  be  imputed.  At  what  period  of  time,  I  would  ask, 
was  it  in  the  power  of  the  heirs  of  Mrs.  Cooper  to  have  asserted 
their  rights  before  1817,  when  Thomas  Cooper  died?  Their 
intaxkcj,  I  admit,  is  no  excuse  for  them,  as  successive  disabili- 
ties are  not  allowed.  The  statute  was  not  operative  till  the 
death  of  Mrs.  Cooper.  It  is  true,  indeed,  that'  more  -than 
twenty  years  have  elapsed  since  the  adverse  possession  com* 
menced;  and  more  than  ten  years  since  the  last  disability 
was  removed,  which  existed  when  the  disseisin  took  place; 
but  I  would  ask,  when  were  the  claimants  guilty  of  laches  f 
They  were  not  bound  to  make  an  entry,  or  claim,  till  the 
death  of  Mrs.  Cooper.  And  from  that  period  till  the  death 
of  the  tenant  for  life,  the  law  would  not  permit  them  to  enter» 
Shalllaches,  then,  be  imputed  to  them?  Certainly  not.  Whether 
Colden  Cooper  was  bom  before  or  after  tbe  disseisin,  seems  to 
me  not  to  change  the  rights  of  the  parties.  The  lessors  of  the 
plaintiff  have  brought  their  action  within  ten  years  after  the 
operation  of  the  statute  upon  their  claim,  and  are  not  barred  by 
it.  Having,  in  my  opinioci,  shown  a  right  to  one  fourth  of  the 
premises,  they  are  entitled  to  judgment  for  so  much. 
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WootfwoBTB,  J.,  (dissentijig  in  the  first  cause) :  I  am  of  opinion 
that  a  legal  title,  to  one  undivided  fourth  part  of  the  premises  in 
question,  was  conveyed  to  Cathaiine  C!ooper  by  the  deed  from  Cad- 
wallader  Colden,  of  the  fifth  of  November,  1792.  At  this  time  the 
possession  held  under  a  contract  to  sell,  given  by  Wm.  Cooper, 
as  attorney  for  Cadwallader  Colden,  was  not  adverse,  because 
the  purchase  rested  in  contract,  and  the  conditions  were  not  yet 
performed.  An  adverse  possession  cannot  commence  under  a 
contract  to  purchase,  as  has  been  frequently  decided  upon 
reasons  fully  assigned.  The  adverse  possession  of  Johnson 
eommenced  December  13,  1793,  when  Cooper  conveyed  to 
him.  At  that  time  Catharine  Cooper  was  an  infant  and/eme' 
covert.  She  died  in  July,  1797,  leaving  a  son  bom  in  1793, 
since  dead  without  issue;  and  Alice,  one  of  the  lessors  of  the 
plaintiff,  bom  September  30,  1795. 

The  question  is,  whether  the  plaintiff  is  bound  by  the  statute 
of  limitations.  It  is  contended  that  Mrs.  Swartwout  had  bat 
ten  years  from  the  death  of  her  mother  to  bring  a  suit,  because 
Thomas  Cooper  was  never  tenant  by  the  curtesy,  and  conse- 
quently there  was  no  suspension  of  the  statute.  The  argument 
is  founded  ou  this,  that  it  does  not  appear  that  Colden  Cooper 
was  bom  before  the  deed  executed  to  the  defendants;  and  if  he 
was  not,  it  is  contended  that  tbere  was  not  such  a  seisin  in  the 
wife  as  would  make  the  husband  tenant  by  the  curtesy;  or,  in 
other  words,  that  it  must  be  an  actual  seisin,  after  the  birth 
of  issue,  and  that  a  previous  seisin,  during  the  coverture  and 
before  issue,  is  insufficient.  The  law  on  this  subject  is  other- 
wise.* According  to  Lord  Coke,  if  a  man  takes  a  woman  seised 
of  lands,  and  is  disseised,  and  then  has  issue,  and  the  wife  dies, 
he  shall  enter  and  hold  by  the  curtesy:  1  Cruis.  Dig.  107,  eh.  1, 
8.  11;  Id.  112,  s.  25.  So  that  whether  the  birth  of  Colden 
Cooper  was  before  the  deed  of  1793  or  not,  is  immaterial  as  to 
the  question  whether  Thomas  Cooper  was  not  tenant  by  the 
curtesy  at  some  period  during  the  coverture.  Mrs.  Cooper  did 
not  take  as  heir  or  devisee,  in  which  cases  it  might  be  neces- 
sary for  her  to  make  an  actual  entry  in  order  to  enable  her  heir 
to  take  by  descent,  or  her  husband  to  be  tenant  by  the  curtesy. 
The  title  was  not  cast  on  her  by  act  of  law,  but  she  took  under 
a  deed,  to  which  effect  is  given  by  the  statute  of  uses,  by  which 
she  was  put  in  corporal  possession,  there  being  no  adverse  hold- 
ing at  the  time:  2  Bl.  Com.  312,  338^  1  Inst.  29. 

But  admitting  this  proposition  to  be  correct,  the  material 
point,  is  this:  when  did  the  right  of  entry  first  accrue;  and  what 
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were  the  existing  disabilities  at  that  time?  The  answer  is,  the 
adverse  possession  commenced  December  13,  1798.  The  oulj 
disabilities  then  existing  were  infancy  and  coverture.  No  ten- 
ancy by  the  curtesy  existed  at  that  period,  for  it  is  not  shown 
that  Colden  Cooper  was  then  born.  The  birth  of  a  child  is 
necessary  to  constitute  this  estate.  The  husband  at  that  mo- 
ment bad  no  estate  that  could  be  continued  beyond  the  cover- 
tare,  for  on  the  death  of  his  wife  without  issue  the  estate  would 
immediately  have  descended  to  her  heirs.  Whether  he  would 
ever  have  a  greater  right  was  altogether  contingent  and  uncer- 
tain. He  had  not  even  an  inchoate  right  as  a  tenant  by  the 
curtesy;  consequently  the  proviso  in  the  statute  applied  to 
coverture  and  infancy  only,  and  gave  ten  years  after  those 
disabilities  were  removed.  But  the  party  has,  in  any  event, 
twenty  years  to  make  his  entry,  and  as  Mrs.  Cooper  died  in 
1797,  four  years  after  her  disseisin,  the  effect  of  the  proviso 
would  be  to  give  her  heirs  sixteen  years  after  her  death.  The 
sixteen  years  ended  in  1813.  The  law  is  well  settled  that  the 
ri^bt  of  entry  is  not  barred  until  all  the  disabilities  existing 
when  the  right  of  action  accrued  are  removed;  that  there  can 
not  be  cumulative  disabilities,  for  when  the  statute  first  begins 
to  run,  all  subsequent  disabilities  are  disregarded.  It  is,  then, 
evident,  that  although  Thomas  Cooper  afterwards  became  a 
tenant  by  curtesy,  it  does  not  interpose  any  additional  barrier 
to  prevent  operation  of  the  statute.  The  following  authorities 
establish  the  doctrine  laid  down:  3  Johns.  Ch.  129;  18  Johns. 
44;  8  Id.  262;  2  Conn.  27;  6  East,  80;  4  Mass.  182;  Plowd.  353. 
As  the  deed  to  the  defendant,  Johnson,  bears  date  December 
13,  1793,  and  by  the  testimony  of  Cadwallader  D.  Colden  it  ap- 
pears that  Colden  Cooper  was  born  in  1793,  it  is  highly  proba- 
ble that  his  birth  was  previous  to  the  disseisin.  Had  this  been 
«hown,  then  Thomas  Cooper  would  have  had  a  contingent 
estate  as  tenant  by  the  curtesy,  and  in  the  event  of  his  surviv- 
ing bis  wife,  it  would  have  become  absolute.  But  on  the  facts 
before  us,  I  am  of  opinion  that  the  defendant,  Johnson,  is  en< 
.titled  to  judgment. 

Judgment  for  the  plaintiff  in  both  causes. 


This  Decision  is  approved  and  followed  in  Jaehion  v.  Afoore,  6  Cow.  727} 
Jackaon  v.  ifanctiM,  2  Wend.  369;  Fogal  v.  Pirro^  10  Bosw.  113,  on  the 
point  that  the  statate  of  limitation  does  not  mn  against  the  heir  during  the 
continaance  of  the  tenancy  by  curtesy;  and  in  Thorp  v.  Raymond,  IG  How. 
U.  S.  250,  as  determining  that  saooessive  disabilities  cannot  be  added  to  take 
A  case  out  of  the  statute.  Upon  the  various  questions  relating  to  what  oon« 
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•titatds  an  advene  poeaeaaion,  the  principal  caae  ia  repeatedly  referred  ta 
In  Jaekson  ▼.  Miller,  6  Cow.  755;  Bradstreei  ▼.  Clarke,  15  Wend.  180; 
Kellogg  v.  Kellogg,  6  Barb.  122;  Foggaie  ▼.  Herkimer  Mfg.  Co.,  12  Id.  356; 
rrootnan  v.  Shepherd,  14  Id.  454;  Chalmers  v.  Hrt/jrAj,  5  Kob.  77,  it  ia  cited 
aa  showing  that  the  poaaeaaion  of  one  entering  under  a  contract  of  poichaM 
ianot  adverae  to  the  true  owner;  in  Totole  v.  Palmer,  1  AbK  N.  S.  HI; 
to  be  adverbe,  moat  be  exclasive;  in  Bowie  v.  Brahe^  3  Duer,  40;  StevtM  v. 
Watson  V.  N,  Y.  Cent.  H.  R.  Co.,  6  Id.  97,  as  showing  tliat  the  possession* 
Rhinelander,  5  Rob.  311;  and  Wilklow  y.  Luna,  37  Barb.  250,  that  the  pes- 
aeasion  under  a  claim  of  title  and  a  disclaimer  of  title  in  the  plaintifil  In 
Bradstreet  v.  Prait,  17  Wend.  46,  the  life-tenant  ia  not  permitted  to  do  anj 
act  to  the  prejudice  of  the  remainder-man,  and  the  principal  case  relied  npon. 

TEyANCT  BY  THB  CURTESY  cau  exist  Only  where  the  wife  has  been  aeised 
of  lands  during  coverture,  haa  had  iaaue  capable  of  inheriting,  and  haa  disd 
leaving  her  huaband  aurviving:  the  principal  case,  1  Waah.  Real  Prop., 
■ec.  128,  et  seq.  The  aeiain  must  have  been  in  fact  and  in  deed,  the  aeisin  in 
law  of  an  estate  of  inheritance  ia  not  aufficient :  Taylor  v.  Gotdd,  10  Barik 
400.  This  statement,  which  the  laat  cited  case  quotea  from  Jaekwn  v.  JoAa- 
fon,  ia  thus  explained  in  Adair  v.  LoU,  3  Hill,  186:  The  doctrine  that  there 
must  be  a  seisin  in  deed  in  the  wife  to  support  a  tenancy  by  the  curtesy  ap- 
pliea  only  to  the  case  where  aeiain  ia  not  complete  before  entiy,  aa  where  she 
takea  aa  heir  or  deviaee,  not  where  she  takes  by  a  conveyance  which  passee 
the  legal  title  and  aeisin.  Nor  ia  it  neceaaary  that  the  aeiain  ahonld  be  of  a 
legal  estate  of  inheritance;  it  may  be  of  an  equitable  one:  Taylor  v.  Smith, 
54  Miss.  50;  CusJting  v.  Blake,  29  K.  J.  Eq.  (2  Stew.)  399.  If  the  legal  re- 
quisites to  such  an  estate  exist,  the  hualxind  will,  on  hia  wife'a  death,  be 
entitled  to  his  curtesy:  Porch  v.  Fries,  IS  N.  J.  Eq.  (3  C.  K  Qr.)  204.  So 
that  a  husband- will  bo  entitled  to  hold  aa  tenant  by  the  curtesy  lands  which 
he  haa  conveyed  to  trustee  for  the  sole  and  separate  use  of  his  wife  and  her 
heira  forever:  Fraaser  v.  /litjfUower,  12  Heiak.  94;  Ege  v.  Medlar,  82  Pa.  St 
86,  where  the  conveyance  contained  a  power  in  the  trustee  to  aell  the  lands, 
and  pay  the  proceeda  to  the  wife,  but  the  power  waa  not  executed.  And 
where  by  marriage  settlement  the  husband  conveys  property  to  trustees  for 
the  sole  benefit  of  the  wife  during  coverture,  free  from  hia  debta,  with  power 
in  the  wife  to  dispose  of  the  same  by  will  or  deed,  he  will  have  hia  curtesy i^ 
ahe  die  without  executing  the  power:  Jones  v.  Brown,  1  Md.  Gh.  191.  The 
aame  principle  ia  enforced  in  BaJcer  v.  HeiskeU,  1  Galdw.  641,  although  in 
thia  inatance  the  wife  derived  her  equitable  estate  with  power  to  diapose 
thereof  from  a  decree  of  the  court  of  chancery.  And  where  the  wife  holda 
lands  aa  beneficiary  under  a  will,  with  power  of  appointment,  the  trust  to 
terminate  upon  the  husband,  he  will  be  tenant  by  the  curteay,  if  he  survive 
her,  and  ahe  haa  made  no  appointment:  Payne  v.  Payne,  11  K  Hon.  138. 
Had  the  power  been  exerciaed,  the  husband  would  have  loat  hia  curtesyr 
Pool  V.  Blakie,  53  111.  495;  Morgan  v.  Morgan,  5  GilL  &  J.  395;  Stewart  v. 
Ross,  50  Misa.  776,  in  which  Judge  Simrall  reviewa  many  of  the  incidenta  of 
thia  eatate.  Speaking  for  the  court,  he  aaya:  "The  intereat  of  the  wife  must 
be  auch,  that  the  husband  may  have  aeiain  in  her  right:  Bacon  Abr.,  title 
Curteay,  If  there  be  an  outstanding  particular  freehold  eatate  which  does 
not  fall  into  the  inheritance  during  coverture,  there  ia  not  auch  a  seisin  ana 
right  of  immediate  poaaession  aa  will  aupport  the  estate  of  curteay:  Redus  v. 
Haydm,  43  Misa.  633,  636;  Malone  v.  MeLaurin,  40  Id.  162.  The  seisin 
must  be  accompanied  with  possession,  or  the  right  of  immediate  possesnou, 
and  such  entry  could  be  made  by  the  voluntary  act  of  the  huaband:  Id."   In 
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Sayers  ▼.  Wall,  26  Gratt.  354,  it  was  detenuined  that  a  conveyance  from  a 
hnaband  to  his  wife,  thongh  invalid  at  law,  was  good  in  equity,  and  it  being 
abflolnte,  rested  in  her  a  separate  estate,  thereby  defeating  his  right  to 
curtesy. 

The  poflBcesion  of  one  coparcener  will  be  a  sufficient  seisin  in  fact  by  an« 
other  to  entitle  the  latter^s  husband  to  curtesy,  although  the  wife  may  never 
have  been  in  the  actual  possession  of  the  premises:  Carr  v.  Owens,  9  Bush* 
679. 

Thb  Birth  ov  a  Child  capable  of  inheriting  the  estate  is  essential  to 
tenancy  by  the  courtesy:  the  pnnci pal  case,  1  Wash.  Real  Prop.,  sec.  140. 
But  it  is  immaterial  whether  the  child  is  bom  before  or  after  the  estate  is 
acquired,  as  in  either  case  it  would  inherit:  Stewart  v.  Rohs,  50  Miss.  776. 
Nor  can  an  adverse  possession  of  the  lands  at  the  time  the  child  was  bom 
defeat  the  husband's  estate:  Ouion  v.  Anderwn,  8  Humph.  307.  It  is  im- 
portant, further,  that  the  child  should  be  bom  alive  in  the  life-time  of  the 
mother  to  entitle  the  father  to  the  estate.  Even  the  delivery  of  the  child 
alive,  by  the  GsBsarean  operation,  after  the  death  of  the  mother,  is  not  suffi- 
cient: MarseOU  v.  Thalhnnerf  2  Pai.  42.  Upon  the  birth  of  a  child  capable 
of  inheriting  the  husband  becomes  tenant  initiate,  and  such  an  estate  is  suffi- 
cient to  recover  upon,  in  an  action  of  ejectment:  BUUngs  v.  Baker,  28  BarU 
8«7. 


Jacskson  ex  DEM.  Van  Schaick  V.  Davis. 

[6  COWXR,  123.J 

TBx  Loss  or  a  Paper  or  ths  Death  or  a  Witness  may,  for  the  purpose 

of  laying  the  foundation  for  secoodary  evidence,  bo  proved  by  a  witness 

interested  in  the  cause,  or  even  by  one  of  the  parties. 
Av  Objection  to  the  Admission  or  Evidence,  not  taken,  or,  if  taken, 

not  persisted  in  at  the  trial,  can  not  be  taken  on  appeal,  if  it  was  of 

such  a  character  that  further  evidence  might  remove  it 
Ax  Ancixnt  Deed,  more  than  thirty  years  old,  may  be  read  in  evidence 

without  proof  of  its  execution,  if  it  be  first  shown  that  possession  of 

part  of  the  premises  conveyed  was  taken  and  held  under  it,  though  such 

part  does  not  include  the  lands  in  controversy. 
AmnasioNS  and  Declarations  or  Persons  in  Possession  of  lands  are  evi- 
dence against  their  successors  in  interest. 
Tbs  Bxlation  or  Landlord  and  Tenant  once  established  attaches  to  all 

who  succeed  to  the  possession,  through  or  under  the  tenant,  immediately 

or  remotely. 
Thb  Grantee  or  a  Tenant,  though  he  received  a  deed  absolute,  enters,  in 

contemplation  of  law,  as  tenant  of  the  lessor. 
Kon-Patmxnt  or  Rent,  or  failure  to  demand  rent,  for  twenty  years,  does 

not  create  a  presumption  of  the  conveyance  or  extinguishment  of  the 

landlord's  title. 
Parol  Disclaimer  or  Title  to  Real  Propertt  can  not  be  received  in 

evidence  to  destroy  or  take  away  a  title. 
A  Tenant's  Conveyance  in  Feb  is  a  disseisin  of  the  landlord,  or  not,  at 

the  election  of  the  latter. 
Disseisin  bt  Tenant. — A  tenant  cannot,  against  the  will  of  his  landlordi 

constitute  himself  a  disseisor. 


152  Jaoesok  v.  Davis.  [New  York, 

EraoncsxiT.    Verdict  for  the  plaintiff  sabject  to  the  opinion 
of  the  court  upon  a  case  stated.     The  opinions  state  the  case. 

S.  O.  HurUingUm  and  Van  Vechien^  for  the  plaintifi. 

J.  A.  Vide  and  S.  A.  Foot^  conira. 

By  Court,  Suthkblakd,  J.  This  action  is  to  recover  lot  No.  4, 
and  the  one  half  of  lot  No.  3,  in  the  Half-moon,  or  VanSchaick 
patent.  The  lessors  of  the  plaintiff  produced  a  lease  of  lot  No. 
4,  from  Christine  Van  Schaick,  and  John  G.  Yan  Schaick,  and 
Anna,  his  wife,  to  Alexander  Brevoort,  dated  January  1, 1784,  for 
seventy  years,  reserving  an  annual  rent  of  four  pounds.  This 
lease  was  duly  acknowledged  and  recorded.  They  also  offered 
in  evidence,  a  lease  of  lot  No.  3,  from  the  same  lessor,  to  John 
C.  Counel,  of  the  same  date,  for  the  same  term,  and  reserving 
the  same  rent.  This  lease  was  not  recorded;  and  one  principal 
question  in  the  case  is,  whether  it  was  sufficiently  proved  to 
entitle  it  to  be  admitted  in  evidence.  The  death  of  one  of  the 
subscribing  witnesses  was  proved  by  Ouert  Yan  Schoonhoven; 
and  Aaron  Lane  was  offered  as  a  vntness  to  prove  the  death  of 
the  other.  He  was  objected  to,  on  the  ground  of  interest;  and 
it  was  admitted  that  his  wife  was  interested  in  the  Yan  Schaick 
patent;  and  that  he  had  agreed  to  pay  his  proportion  of  the 
expense  of  this  and  other  suits  which  might  be  commenced  to 
try  the  Yan  Schaick  title.  He  was,  however,  admitted  by  the 
judge,  and  proved  the  death  of  the  other  subscribing  witness  to 
the  lease.  The  plaintiff  then  proved  the  signature  of  Gonnell, 
the  lessee,  to  the  lease.  The  defendant  still  objected  to  the 
reading  of  the  lease,  without  further  proof  of  its  execution;  and 
the  plaintiff  undertook  to  prove  twenty  years  possession  under 
the  lease.  After  the  evidence  on  this  point  was  concluded,  he 
rested  his  cause;  and  the  defendant  moved  for  a  nonsuit,  on  the 
ground  that  the  plaintiff  had  not  proved  the  payment  of  any 
rent  within  twenty  years.  The  court  denied  the  motion,  and  de- 
cided that  the  evidence  was  prima  facie  sufficient  to  entitle  the 
plaintiff  to  recover  one  third  of  the  premises,  on  the  demise  of 
John  G.  Yan  Schaick. 

The  defendant  then  went  into  proof  of  the  proceedings  under 
the  act  of  March  11, 1793,  to  ascertain  and  settle  the  limits  and 
boundaries  between  the  patent  of  Kayaderosseras,  the  patent  of 
Half -moon  or  Yan  Schaick  patent,  and  the  patent  of  Clifton 
Park.  It  was  admitted  that  according  to  the  decision  of  the 
commissioners  under  that  act,  the  premises  in  question  were  in 
the  patent  of  Clifton  Park;  but  the  constitutionality  and  valid* 
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itj  of  thafc  act,  so  far  as  it  affected  the  rights  of  the  phdntiffj 
were  denied. 

A  Terdict  was  taken  for  the  plaintiff,  subject  to  the  opinion 
of  the  supreme  conrt. 

1.  Lane  was  a  competent  witness.  Evidence  of  the  loss  of  a 
paper,  or  the  death  of  a  witness,  is  addressed  to  the  court  for 
the  purpose  of  laying  a  foundation  for  the  admission  of  secon- 
dary evidence;  and  it  is  well  settled  that  it  is  no  objection  to  a 
witness,  when  offered  with  this  yiew,  that  he  is  interested  in 
the  cause,  or  even  that  he  is  a  party  to  the  record:  1  Bl.  632;  2 
DaU.  116;  16  Johns.  193;  20  Id.  lU. 

2.  The  objection  to  the  proof  of  the  execution  of  the  lease  by 
Connell,  for  lot  No.  3,  as  the  case  stands,  appears  finally  to 
haTB  been  abandoned  by  the  defendant.    After  the  death  of  the 
Bubscribing  witnesses,  and  the  signature  of  Connell,  to  the 
lease,  were  proved,  the  defendant  objected  to  the  sufficiency  of 
the  proof.    The  case  states  that  the  plaintiff  thereupon  under- 
took to  prove  twenty  years'  possession,  and  upwards,  under  the 
lease;  and  after  stating  the  evidence  given,  says:  **  The  plaintiffs 
here  rested  their  cause,  and  the  defendant  thereupon  moved  for 
a  nonsuit  on  the  ground  that  the  plaintiffs  had  not  proved  the 
payment  of  any  rent  within  twenty  years."    The  very  ground 
for  the  application  of  a  nonsuit  presupposes  the  lease  to  hav9 
been  proved;  and  seems  to  admit  that  the  plaintiff  had  sue* 
ceeded  in  making  out  the  twenty  years  possession  in  correspond- 
ence with  the  lease;  but  that  the  fact  of  tenancy,  which  might 
be  inferred  from  the  proof,  was  rebutted  by  the  circumstance 
that  no  rent  was  proved  to  have  been  paid  within  twenty  years; 
that  a  surrender  of  the  lease  was  therefore  to  be  presumed. 
There  is  nothing  in  the  case  to  show  that  the  sufficiency  of  the 
proof  of  the  lease  was  finally  objected  to  by  the  defendant.    If 
the  objection  was  not  taken  or  persisted  in  upon  the  trial,  it 
cannot  be  taken  here;  for  it  is  of  a  nature  which  might  have 
been  removed  by  further  evidence. 

But  I  am  inclined  to  think  there  was  sufficient  evidence  of  a 
possession  accompanying  the  lease  to  entitle  it  to  be  read  as  an 
ancient  deed,  it  being  more  than  thirty  years  old:  Phil.  Ev. 
849;  3  Johns.  292.  John  C.  Connell,  the  lessee,  died  in  1801, 
and  Isaao  Connell,  his  son,  testified  that  at  the  time  of  his  death 
he  was  in  possession  of  that  part  of  lot  No.  3  which  Nehemiah 
Davis  owned  and  occupied  at  the  time  of  the  trial.  Joshua  Man- 
deville  testified  that  the  defendant  admitted  to  him  that  he  had 
sold  the  south  half  of  No.  3  to  his  son  Nehemiah.    Mandeville 
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jdso  testified  that  in  the  spring  of  1823  Nehemiah  was  in  posaes- 

•sion  of  the  sonth  half  of  No.  3,  and  claimed  compensation  for 

-damages  done  to  the  south  half  in  laying  oat  a  road  through  it. 

'This  evidence  conelusivelj  establishes  that  John  C.  Gonnell,  the 

lessee,  died  in  possession  of  the  south  half  of  No.  3  in  1801. 

Samuel  Stewart  testified  that,  as  administrator  of  the  estate  of 

John  C.  Ck>nnell,  he,  in  1801,  sold  a  leasehold  estate  in  the 

half  of  lot  No.  3  to  the  defendant;  that  he  either  gave  him  a 

•  quitclaim  deed  or  assigned  the  lease.     He  presumed  that  he  as* 

.signed  the  lease,  though  he  was  not  confident.     It  was  a  lease 

irom  the  Van  Schaicks  to  Connell  for  a  term  of  years.     The 

sale  from  the  defendant  to  his  son,  Nehemiah,  of  the  south 

half  of  lot  No.  3,  and  his  possession  down  to  the  time  of  the 

trial,  complete  the  evidence  of  a  possession  of  the  south  half 

under  and  consistent  with  the  provisions  of  the  lease,  and  would 

seem  to  bring  it  within  the  rule  which  entitles  an  ancient  deed 

to  be  read  without  proof  of  its  execution. 

Bat  it  is  objected  that  the  possession  proved  does  not  extend 
to  the  north  half  of  No.  3,  the  premises  in  question.  Let  it  be 
recollected  that  the  question  now  is,  whether  the  Van  Schaicks 
ever  gave  a  lease  to  Connell  for  lot  No.  3;  not  whether  the  de- 
fendant holds  under  that  lease.  That  will  be  subsequently  con- 
sidered. Now  I  apprehend  that  it  cannot  be  necessary,  in  order 
to  entitle  an  instrument  to  be  read  as  an  ancient  deed,  to  prove 
a  corresponding  possession  of  every  portion  of  the  premises 
which  it  purports  to  convey.  A  possession  of  part  under  the 
deed,  affords  evidence  of  its  authenticity  of  as  high  a  character 
as  though  that  possession  extended  to  the  whole.  I  am,  there- 
fore, inclined  to  think  that  this  lease  was  entitled  to  be  read  as 
an  ancient  deed. 

But,  again,  the  defendant  admitted  to  Mandeville  that  both 
lots,  Nos.  3  and  4,  were  leased  by  the  Van  Schaicks,  and  that 
one  of  them  was  leased  to  Connell,  and  that  he  purchased  that 
lot  from  Connell.  And  the  testimony  of  Stewart  shows  that  the 
defendant  purchased  from  the  estate  of  Connell  a  leasehold 
interest  only  in  lot  No.  3  under  the  Van  Schaicks,  and  he 
believes  that  interest  was  conveyed  to  him  by  an  assignment  of 
the  lease  given  by  the  Van  Schaicks  to  Connell.  Is  not  the 
defendant  then  concluded  from  denying  that  lot  No.  3  was 
originally  held  by  Connell  under  a  lease  from  the  Van  Schaicks? 
And  the  only  object  of  introducing  the  lease  was  to  prove  that 
fact.  It  is  true  the  defendant  at  the  same  time  denied  that  the 
Van  Schaicks  had  any  title  to  the  lot,  or  that  he  owed  them  any 
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rent.     The  bearing  and  effect  of  that  denial  will  be  considered 
hereafter. 

Andrew  Brevoort  appears  to  have  immediately  entered  into 
possession  of  lot  No.  4  tinder  his  lease,  and  also  to  have  been  in 
possession  of  the  north  half  of  lot  No.  3  previous  to  1792,  when 
be   died.    Bichard  Davis  testified  that  in  1792  he  purchased 
from  the  representatives  of  Brevoort  lot  No.  4  and  the  north 
half  of  lot  No.  3;  that  be  purchased  it  as  land  leased  by  the  Van 
Scbaicks;  that  he  soon  after  sold  it  as  such  to  Stephen  Van  Den- 
bargh,  and  assigned  the  lease  to  him;  and  various  sales  and 
transfers  are  proved,  until  it  came  into  the  possession  of  the  de- 
fendant, about  twenty-five  years  before  the  trial.    This  evidence 
shows  conclusively  that  the  defendant  derived  the  possession  of 
lot  No.  4  and  the  north  half  of  lot  No.  3  from  persons  who  ac- 
knowledged that  these  lots  were  leased  by  the  Van  Schaicks, 
and  that  they  held  as  their  tenants.    The  testimony  of  Isaac 
Connell  and  Bichard  Davis,  and  the  defendant's  admissions  to 
Mandeville,  show  a  clear  and  explicit  acknowledgment  of  the 
Yan  Schaick  title.     The  defendant  is  as  much  affected  by  the 
acts  and  acknowledgments  of  his  predecessors  in  the  possession 
of  the  premises  as  though  they  were  his  own:  Datnes  v.  Pierce,  2 
T  .  B.  63;  1  Id.  760,  note;  Woodfall,  484;  1  Caines,  444;   2 
Johns.  Cas.  223;  3  Johns.  223,  449. 

When  the  relation  of  landlord  and  tenant  is  once  established, 
it  attaches  to  all  who  may  succeed  to  the  possession,  through  or 
nnder  the  tenant,  either  immediately  or  remotely;  but,  it  is  said, 
that  although  a  person  succeeding  a  tenant  is  presumed  to  have 
taken  as  tenant  also,  yet  he  may  repel  that  presumption,  by 
showing  that  he  did  not  take  in  that  character,  and  that  the  tes- 
timony of  James  Davis,  in  this  case,  shows  that  the  defendant 
purchased  the  premises  in  question,  not  as  leasehold  property, 
but  in  fee  absolute.  Davis's  testimony  upon  this  point  is  by  no 
means  explicit.  He  states  that  he  made  the  contract  for  the 
farm  on  behalf  of  the  defendant;  that  Teachout,  the  vendor, 
possessed  and  claimed  it  as  his  own;  that  he  said  he  had  a  good 
title  and  would  give  a  good  deed,  but  whether  he  gave  a 
deed  with  covenants  of  warranty,  or  only  a  quitclaim  does  not 
appear.  Admitting,  however,  that  he  purchased  and  entered 
upon  the  premises  under  an  absolute  conveyance  in  fee,  he  still, 
in  judgment  of  law,  entered  as  the  tenant  of  the  Van  Schaicks. 
This  precise  point  arose  in  the  case  of  Jackson  v.  Seissam,  3 
Johns.  499.  The  fact  of  tenancy  in  that  case  was  made  out  by 
proof  of  the  confessions  of  one  Smith  (from  whom  the  defendant 
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derived  the  possession),  that  he  entered  under  one  of  the  lessors 
of  the  plaintiff.    The  defendant,  to  repel  the  presumption  thai 
he  entered  in  the  same  character,  produced  and  proved  a  deed 
from  Smith  to  him,  for  the  consideration  of  three  hundred 
pounds,  with  full  covenants,  and  there  was  no  evidence  that  the 
defendant  knew,  or  had  any  reason  to  suppose  that  Smith  derived 
his  possession  from  the  lessor,  and  yet  the  court  held  that  Smith's 
acknowledgments,  if  they  were  evidence  of  a  tenancy  in  him, 
were  conclusive  against  the  defendant.    Indeed,  that  point  was 
not  disputed,  and  is  too  clear  upon  principle,  as  well  as  author- 
ity, to  admit  of  discussion:  Jackson  v.  C7o20, 4  Cowen,  587.    But, 
it  is  said,  that  admitting  the  defendant  and  those  from  whom 
he   derived  his  possession  to  have  entered  under  the  Yan 
Schaicks,  an  abandonment  of  the  title  on  the  part  of  the  Yan 
Schaicks,  is  to  be  presumed,  inasmuch  as  there  is  no  proof  of 
the  payment  of  rent,  or  any  acknowledgment  of  tenancy  within 
twenty  years.     Satisfaction  of  the  rent  might  possibly  be  pre- 
sumed as  payment  of  a  bond,  will  be,  after  a  forbearance  of 
twenty  years,  unexplained  on  the  part  of  the  obligee.    So, 
where  a  mortgagee  has  never  entered  into  possession  of  the 
mortgaged  premises,  and  no  demand  or  payment  has  been  made 
of  either  principal  or  interest  for  twenty  years,  it  has  always 
been  held  sufficient  to  warrant  the  presumption  that  the  mort- 
gage has  been  satisfied:  Bull.  N.  P.  110;  3  Johns.  886;  7  Id.  283; 
12  Id.  242;  1  Phil.  Ev.  119,  note  (a).    But  the  analogy  between 
this  case  and  those  of  bonds  and  mortgages,  appear  to  me  to  be 
confined  to  the  rent,  and  not  to  extend  to  the  title  of  the  land- 
lord   There  is  a  material  distinction  between  the  presumption 
of  the  payment  of  money,  and  the  execution  of  a  release,  or  the 
extinguishment  of  a  right  to  rent,  which  can  only  be  by  deed. 
Payment  is  presumed,  after  a  great  lapse  of  time,  in  analogy  to 
and  upon  the  principle  of  the  statute  of  limitations,  because 
the  evidence  of  the  fact  may  reasonably  be  presumed  to  be  lost; 
but  where  the  relation  of  landlord  and  tenant  is  onoe  established 
under  a  sealed  lease,  the  mere  circumstance  that  the  landlord 
has  not  demanded  the  rent  cannot  justify  the  presumption  that 
he  has  extinguished  his  right  to  it,  by  a  conveyance  of  the  inter- 
est in  remainder  or  reversion  to  his  tenant.    The  presumption 
sought  to  be  indulged  in  this  case  is  not  a  presumption  at  law, 
which  can  not  be  contradicted;  but  is  a  presumption  in  the  nature 
of  evidence,  and  mere  length  of  time  will  never  raise  such  presump- 
tion.   It  must  arise  from  some  facts  or  circumstances  which  took 
place  within  that  time:  Woodfall,  487;  Bunn.  276;  2  Burr.  1071. 


Oct.  1825.]  Jackson  v.  Dayis.  457 

Now,  here  there  are  no  such  facts  or  circumstances,  but,  on  the 
contrary,  all  the  circumstances  in  the  case  tend  to  repel  such 
presumption.  It  can  not  arise  from  the  defendant's  possession, 
for  that  is  consistent  with  the  title  of  the  lessors  of  the  plaintiff 
as  landlords;  nor  from  the  decision  of  the  commissioners,  that 
the  premises  in  question  were  in  the  Clifton  Park  patent,  for  if 
their  award  was  legally  binding  and  operative  upon  the  lessors^ 
BO  as  to  transfer  their  title,  whatever  it  might  be,  to  the  proprie-^ 
tors  of  Clifton  Park  patent,  then  there  is  neither  necessity  nor 
room  for  the  indulgence  of  presumptions  of  any  kind.  If  the 
award  was  not  binding  upon  the  lessors,  then  the  fact  of  its  hav- 
ing been  made  can  not  justify  or  raise  a  presumption  that  they 
have  abandoned  any  right  or  interest  which  may  previously  have 
belonged  to  them.  Every  presumption  of  this  kind  is  repelled 
by  the  acts  of  the  defendant  himself.  It  is  in  proof  that  he  re* 
peatedly  denied  the  title,  both  of  the  Van  Schaicks  and  the  pro* 
prietors  of  Clifton  Park,  and  claimed  the  premises  in  question^ 
on  the  ground  of  possession  merely,  as  being  part  of  a  gore  be- 
tween those  patents,  and  covered  by  neither.  He  never  pre- 
tended to  claim  under  the  award  of  the  commissioners,  on  the 
ground  of  a  release  or  conveyance  from  the  lessors  of  the  plaint- 
iff, in  accordance  with  it. 

This  does  not  fall  within  the  class  of  cases  where  a  release  or 
conveyance  is  to  be  presumed,  for  the  purpose  of  quieting  the 
possession.  The  defendant's  possession  as  tenant  is  not  incon- 
sistent with  the  plaintiff's  title;  and  it  still  comes  back  to  the 
inquiry,  whether,  admitting  him  to  have  come  into  possession  as 
tenant,  an  extinguishment  of  the  landlord's  right  is  to  be  pre- 
sumed from  the  mere  circumstance  that  no  rent  has  been  de- 
manded within  twenty  years.  The  case  of  Eldridge  v.  KnaU, 
1  Oowp.  214,  is  very  much  in  point.  It  was  there  held  that 
a  release  or  extinguishment  of  a  quitrent,  is  not  to  be  pre- 
sumed from  mere  length  of  time,  short  of  fifty  years,  the  period 
fixed  by  the  statute  as  a  bar  to  the  demand.  And  the  reason- 
ing of  Lord  Mansfield  and  Mr.  Justice  Aston,  shows  conclu- 
sively that,  under  the  circumstances  of  this  case,  no  such  pre- 
sumption can  be  indulged.  In  Jackson  v.  Welden,  8  Johns. 
283,  which  was  a  case  very  similar  to  this,  and  involved  a  ques- 
tion of  titie  between  the  Van  Schaick  and  Eayaderosseras 
patents,  under  the  act  of  1793,  the  plaintiff  attempted  to  re- 
cover on  the  ground  of  the  tenancy  of  the  defendant.  But  it 
appeared  that  the  defendant,  after  the  commissioners  had  de« 
cided  that  his  lot  belonged  to  the  Kayaderosseras,  and  not  to 
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the  Van  Schaick  patent,  under  which  he  originallj  entered,  hod 
purchased  from  the  Eajaderosseras  proprietors.  It  also  ap- 
peared that  the  lessor  of  the  plaintiff  had  declared  that  he  had 
given  up  all  claim  to  the  land,  and  that  he  did  not  blame  the 
defendant  for  having  purchased  under  the  Eajaderosseras 
patent;  that  he  had  exacted  no  rent  after  the  determination  of 
the  commissioners;  and  that  with  a  full  knowledge  that  another 
of  the  tenants  had  agreed  to  purchase  under  the  Eajaderoa- 
seras  patent,  he  told  him  that  a  title  under  that  patent  would 
be  valid.  The  court  held  that  under  the  circumstances  of  that 
ease  the  lessor  of  the  plaintiff  must  be  deemed  to  have  been 
privy  to,  and  to  have  assented  to  the  defendant's  attornment  to 
the  proprietors  of  the  Siayaderosseras  patent;  and  that  such  an 
attornment  being  valid  under  the  statute,  terminated  the  ten- 
anc)^;  and  that  the  plaintiff  therefore  could  not  recover,  on  the 
ground  of  the  prior  tenancy  of  the  defendant,  but  must  produce 
his  title. 

Joshua  Palmerton  was  offered  in  the  principal  case  to  prove 
that  after  the  decision  of  the  commissioners,  and  before  the  de- 
fendant went  into  possession,  one  of  the  lessors  of  the  plaintiff 
told  the  witness  that  they  had  lost  their  title  by  that  decision; 
and  that  they  did  not  now  claim,  or  receive  rent  for  any  of 
the  lands  lying  north-west  of  the  line  settled  by  the  commis- 
sioners; and  that  they  declined  for  that  reason  to  sell  the  wit- 
ness a  lot  which  they  formerly  claimed,  lying  in  the  gore.  This 
evidence,  I  think,  was  properly  rejected  by  the  judge.  The  de- 
fendant did  not  pretend  to  claim  under  the  Clifton  Park  patent, 
in  pursuance  of  the  award  of  the  commissioners.  He  had  taken 
no  title  under  the  proprietors  of  that  patent,  the  lessor's  assent 
to  which  might  be  presumed  from  the  evidence  offered  con- 
nected with  other  circumstances  in  the  case,  and  thus  create  a 
valid  attornment;  but  he  claimed  iu  hostility  to  both  patents. 
In  Jackson  v.  JVelderiyihe  abandonment  which  it  was  held  might 
be  presumed,  was  in  favor  of  the  Eayaderosseras  patent,  in  con- 
formity to  the  award  of  the  commissioners;  for  the  defendant 
had  purchased  under  that  patent,  and  the  plaintiff  was  driven 
to  proof  of  his  title,  in  order  that  the  defendant,  if  evicted, 
could  have  his  remedy  on  his  covenant  against  the  Kayaderos- 
seriis  proprietors.  In  this  case,  the  declarations  offered  to  bo 
proved  were  not  made  to  a  tenant,  but  to  a  stranger.  They  are 
not  shown  to  have  been  communicated  to  the  defendant,  or  to 
have  influenced  his  conduct.  It  would  be  dangerous  to  permit 
the  title  to  real  estate  to  be  affected  by  such  casual  declarations 
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made  to  persons,  and  under  circomstancea  which  did  not  im- 
pose upon  the  party  any  peculiar  obligation  to  speak  with  caa- 
tion  and  accuracy.  In  Jackson  y.  Vosburgh,  7  Johns.  186,  the 
defendant,  who  was  shown  to  have  entered  as  tenant,  offered 
to  prove  that  the  lessors  had  disclaimed  any  right  to  the  prem- 
ises; and  that  he  had  been  in  the  actual  possession  of  the 
2)remi8es,  in  bis  own  right,  for  more  than  thirty  years  before 
the  bringing  of  the  suit.  The  court  say,  such  a  disclaimer  as 
was  there  set  up  would  be  of  no  validity;  and  such  evidence, 
if  admissible,  would  lead  to  fraud  and  perjury,  and  be  de- 
structive of  title  to  property;  and  it  was  held  inadmissible  even 
for  the  purpose  of  disproving  the  fact  of  tenancy,  although  the 
thirty  years  of  possession  under  claim  of  title  was  held  admis- 
sible for  that  purpose.  Jackson  v.  Kisselbrack,  10  Johns.  336 
[6  Am.  Dec.  341];  and  Brani  v.  Livermore,  Id.  358,  reiterate 
the  doctrine  that  evidence  of  a  parol  disclaimer  of  title  to  real 
property  is  inadmissible.  In  Jackson  v.  Cary^  16  Johns.  305, 
Chief  Justice  Spencer  says  that  although  parol  declarations  of 
tenancy  have  been  received  with  certain  qualifications,  parol 
proof  has  never  yet  been  admitted  to  destroy,  or  take  away  a 
title;  and  that  to  allow  parol  evidence  to  have  that  effect  would 
be  introducing  a  new  and  most  dangerous  species  of  evidence, 
in  direct  hostility  to  the  principle  of  the  statute  of  frauds:  6 
Johns.  21;  4  Cruise  Dig.  367;  Jackson  v.  Cole,  4  Oow.  687. 

The  point  of  adverse  possession  was  substantially  abandoned 
upon  the  argument.  If  the  defendant  entered  as  tenant  of  the 
Van  Schaicks,  and  there  has  been  no  abandonment  of  their  title, 
as  I  have  endeavored  to  show,  nor  any  act  of  disloyalty  on  the 
part  of  the  defendant,  and  none  is  shown  until  he  refused  to 
pay  rent  when  demanded  by  Mandeville,  in  1822,  then  there 
could  be  no  adverse  possession. 

The  conveyance  in  fee  of  the  tenant,  was  a  disseisin  of  the 
landlord,  or  not,  at  his  election.  For  the  sake  of  his  remedy, 
he  had  a  right  to  consider  the  grantee  a  disseisor.  But  he  can 
not  constitute  himself  a  disseisor  in  spite  of  his  landlord.  Lord 
Mansfield  says,  in  Taylor  v.  Horde,  1  Burr.  112:  "  If  the  lessee, 
for  life  or  years,  makes  a  feoffment,  the  lessor  may  still  distrain 
for  the  rent;  or  charge  the  person  to  whom  it  is  paid  as  a  re- 
ceiver; or  bring  an  ejectment,  and  choose  whether  he  will  be 
considered  as  disseised."  And  he  remarks  that,  except  the 
special  case  of  fines  with  proclamations,  and  the  constructions 
of  the  statute  of  4  Hen.  YII.  ch.  24,  for  the  sake  of  the  bar,  he 
can  not  think  of  a  case  where  the  true  owner,  whose  entry  is 
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not  taken  away,  may  not  elect,  by  pursaing  a  possessory  rem* 
edy,  to  be  deemed  as  not  baying  been  disseised. 

[The  court  then  entered  upon  the  examination  of  certain  local 
statutes,  which,  being  of  no  general  interest,  is  omitted.] 

Judgment  for  the  plaintiff. 

Cited  in  Jaekaon  ▼.  Harsen^  7  Cow.  325^  on  the  point  that  a  purchaser  fraia 
a  tenant  will  take  the  land  as  tenant  of  the  leHor  of  the  grantor,  althoa^ 
the  purchaser  may  not  have  known  of  the  tenancy:  in  Jaekaon  v.  VuteaU^  4 
Wend.  638;  Cole  v.  PaUerson,  25  Id.  458;  Tyler  v.  Heidon,  46  Barb.  460; 
Lyon  V.  Chtue,  51  Id.  16,  and  in  Perkins  y.  Cmrrier,  3  W.  &  M.  96,  on  the 
point  that  although  payment  of  rent  may  be  presomed  after  the  lapee  of 
twenty  yean  nnezplained,  yet  the  mere  length  of  time  is  not  sofficient  te 
warrant  a  presumption  of  an  execution  of  a  release  from  the  lessor  to  hia 
lessee;  in  Munro  y.  Merchant,  26  Barb.  408,  in  regard  to  a  presumption  of  a 
conveyanoe  arising  from  circumstances  where  a  link  in  the  chain  of  title  is 
missing;  in  De  Laneey  y.  Oananff,  9  K.  Y.  24;  Dodge  y.  Lambert,  2  Bosw. 
578,  as  showing  that  the  tenant  can  not  by  any  act  or  declaration  deny  his 
landlord's  title,  and  render  his  possession  adyerse  to  that  of  the  reyerazoner; 
in  Hoag  y.  Hoag,  85  K.  Y.  471,  as  establishing  the  principle,  that  while  a 
tenant  will  not  be  permitted  to  deny  his  landlord's  title,  yet  he  may  show 
that  it  has  terminated  either  by  its  original  limitation,  or  oonveyance^  or 
judgment,  or  by  operation  of  law.    The  principal  case  is  also  referred  to  in 
HewUU  y.  Cock,  7  Wend.  376;  CorUn  y.  Jaekaon,  14  Id.  626,  on  the  admissi- 
bility against  the  grantee,  of  the  declarations  of  a  grantor  in  poaseasian;  sod 
in  Gregory  y.  Dodge,  14  Id.  617,  as  authority  that  eyidence  offered  snd  not 
objected  to  is  considered  as  admitted  by  oonsent. 

Disssiam  mr  Tsnamt. — ^That  a  tenant  is  estopped  to  deny  the  title  of  hia 
landlord  is  a  general  principle  firmly  established:  Bigelow  on  Eatopu,  848  st 
aeq.;  Taylor  on  Land,  and  Ten.,  sec.  629.  It  is  affirmed,  t<^ther  with  the 
incidents  which  flow  from  the  doctrine,  in  Bertram  y.  Cook,  32  Mich.  hl% 
521:  "It  has  been  repeatedly  decided  in  this  state,  that  a  person  who  has 
obtained  possession  of  premises  under  a  lease  can  not  dispute  his  landlord^ 
title.  He  can  not,  by  his  own  act  merely,  change  the  tenure  ao  as  to  enaUe 
himself  to  hold  against  his  landlord,  nor  can  he,  during  the  continnanoe  of 
the  tenancy,  make  a  yalid  attornment  to  a  third  person,  without  his  hod- 
lord's  consent,  or  buy  in  an  outstanding  title.  Haying  obtained  possessioD 
as  tenant,  he  can  do  no  act  inconsistent  with,  or  which  would  change  the 
relation  existing  between  himself  and  his  landlord,  without  first  yielding  and 
delivering  up  to  the  latter  possession  of  the  premises  which  he  acquired  from 
him.  The  landlord  has  a  right  to  rely  upon  the  relation  as  a  protection.  T» 
permit  the  tenant  to  do  otherwise  would  be  holding  out  inducements  to  him 
to  take  advantage  of  his  position  for  his  own  benefit  and  to  the  injury  of  bis 
landlord.  The  law  yery  wisely,  therefore,  holds  all  such  agreements  ss 
being  contrary  to  public  policy  and  void,  and  sternly  refuses  to  permit  the 
person  entering  under  such  an  agreement,  from  obtaining  any  advantage 
thereby." 

The  principle  of  estoppel,  as  above  stated,  does  not  militate  against  an- 
other principle  which  has  found  frequent  application  to  the  relation  of  land- 
lord and  tenant — one  growing  out  of  the  doctrine  of  adverse  possession.  In 
WUUson  V.  WatkinSf  3  Pet.  43,  it  is  declared  to  be  the  settled  law  that  where 
a  tenant  openly  and  notoriousiy  disclaims  the  title  of  his  landlord,  and 
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title  in  himBeU,  or  in  some  stranger  to  whom  he  attorns,  that  then  the 
poasession  of  the  tenant  becomes  adverse,  and  the  landlord  can  maintain 
ejectment  at  any  time  before  the  expiration  of  the  time  prescribed  by  the 
•tftfeate  of  limitation.  But  there  is  a  limitation  of  this  statement  expressed 
in  the  same  decision;  the  tenant  can  in  no  case  contest  the  right  of  his  laud- 
lord  to  possession^  or  defend  himself  by  any  claim  or  title  adverse  to  him 
daring  the  time  which  the  statute  has  to  run.  That  the  possession  of  the 
tenant  may  be  adverse  within  the  distinction  just  laid  down,  is  recognized  in 
Pejfton  v.  Stiih,  5  Pet.  491;  IValden  v.  Bodley,  14  Id.  162;  Bowman  v. 
Wat/ten,  2  McLean,  399;  Merryman  v.  Bourne,  9  Wall  601.  The  statute 
commences  to  run  as  soon  as  the  landlord  has  notice  of  the  hostile  attitude 
of  the  tenant:  Farrcw  v.  Edmundnon,  4  B.  Mon.  606. 

Whether  or  not  such  a  disclaimer  shall  be  a  disseisin  of  the  landlord,  rests 
in  his  election:  Currier  v.  Earl,  13  Me.  216;  Stearns  v.  Godfrey,  16  Id.  158; 
TiUolwn  V.  £>oe,  5  Ala.  507;  1  Wash.  Heal  Prop.,  sec.  364.  And  it  is  said 
that  this  election  turns  upon  the  question  of  relief  sought  by  the  landlord. 
He  may  treat  the  tenant  as  a  trespasser,  and  sue  in  ejectment  under  the  au- 
thority of  the  above  cases;  or  he  may  bring  his  action  for  the  rent  under  the 
original  contract  between  the  parties.  In  Sherman  v.  CJuxmplain  Trans- 
portctUon  Co,,  31  Vt.  162,  177,  Chief  Justice  Redfield  adverts  to  that  relation 
of  landlord  and  tenant,  of  which  we  have  been  speaking,  and  says,  with  his 
wonted  clearness:  "Till  within  a  comparatively  recent  period,  it  was  con- 
sidered that  a  tenant  could  not,  in  any  sense,  repudiate  his  tenancy,  even 
where  it  existed  by  parol  merely,  or  from  year  to  year;  or  that  he  could  not 
do  this  without  surrendering  or  abandoning  the  premises.  But  it  is  now 
settled  otherwise  in  this  state  and  in  the  United  States  supreme  court.  The 
tenant,  by  distinct  notice  to  his  landlord  that  he  will  no  longer  hold  the 
premises  under  him,  has  been  regarded  here  as  committing  an  absolute  dis- 
seisin, and  after  that  as  holding  adverse  to  the  landlord,  and  unless  evicted 
before  the  term  of  the  statute  of  limitations  expires,  he  will,  by  such  ad- 
verse possession,  acquire  title  in  his  own  right.  In  Willison  v.  Walkms,  3 
Pet.  48,  Mr.  Justice  Baldwin  says:  'Had  there  been  a  formal  lease  for  a 
term  not  then  expired,  the  lessee  forfeited  it  by  his  act  of  hostility;  had  it 
been  a  lease  at  will,  from  year  to  year,  he  was  entitled  to  no  notice  to  quit 
before  an  ejectment.  The  landlord's  action  would  be  as  against  a  trespasser, 
as  much  so  as  if  no  relation  had  ever  existed  between  them.*  This  case  was 
professedly  followed  in  two  cases  in  this  state:  Greeno  v.  Munson,  9  Vt.  37; 
Hall  V.  Dewey,  10  Id.  593,  and  has  been  recognized  in  many  others.  It  is 
nndonbtedly  a  new  doctrine,  and  adopted  here  from  a  regard  to  the  difference 
in  our  land  tenures,  and  in  our  civil  and  social  relations  and  institutioos  in 
many  respects,  from  those  in  England. 

"But  no  case  has  been  found  where  this  principle  of  repudiating  a  tenancy 
withont  surrendering  the  possession,  has  been  extended  to  an  action  for  the 
rent,  in  sach  a  manner  as  to  excuse  the  tenant  from  paying  rent  or  for  use 
and  occupation  under  the  contract,  by  which  the  tenant  made  his  entry  for 
the  full  term  of  the  occupation.  And  in  Hall  v.  Dewey,  Koyce,  J.,  expressly 
declares  'for  other  purposes  than  the  statute  of  limitations,  the  original  re- 
lation between  the  parties  has  its  legal  effect  upon  their  respective  rights. ' 
It  would  certainly  be  a  very  wonderful  departure  from  the  usual  principles  of 
the  law  of  contracts,  if  it  were  not  so.  If  one  party  alone  had  the  power, 
without  any  express  provision  to  that  effect,  of  terminating  his  liability  under 
the  contract,  while  he  was  still  receiving  the  benefits  secured  to  him  by  the 
contract,  and  for  which  he  promised  to  make  compensation  so  long  as  he  en- 
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Joyed  them,  it  wotild  be  a  coiiBtnictioii  which  ia  certainly  vmjaflt,  aad  eqoaHy 
at  Tariance  with  the  temu,  and  with  the  spirit  of  the  contract'* 

The  doctrine  of  some  of  the  cases,  that  to  enable  the  tenant  to  dl^nts  or 
deny  his  landlord's  titlci  he  most  first  surrender  possession,  is  said,  by  l^^ec 
on  Eject.  876,  not  to  apply  to  an  adverse  holding  by  the  tenant.  That 
anther  there  states  that  the  only  difference  between  the  case  of  lessor  and 
lessee,  and  the  class  of  cases  in  which  no  privity  exists  between  the  parties, 
is  in  the  degree  of  proof  required  to  establish  the  adverse  character  of  the 
possession,  and  says,  as  the  lessee's  title  "was  taken  and  held  in  snbser- 
viency  to  the  tide  of  the  real  owner,  a  clear,  positive  and  continned  dis- 
claimer and  disavowal  of  the  title,  and  assertion  of  an  adverse  ti^t,  and  to  be 
brought  home  to  the  party,  are  indispensable  before  any  fonndatian  ean  be 
laid  for  the  operation  of  the  statute  of  limitations." 


Crittenden  v.  Wilson. 

[6  COWBV,  185.] 

A  SiATUTK  AuTHO&iziKO  THE  BuiLDiNa  OF  A  J) AM.  protects  the  psnon  so 
anthoriied  from  indictment  for  a  nuisance,  without  limiting  their  liability 
for  damages  resulting  from  the  flowing  the  Isnds  of  others. 

OUKULaTXVB  Ebmsdibs. — ^If  a  statute  provide  a  remedy  for  a  matter  before 
actionable  at  common  law,  the  common  law  remedy  is  not  thflveby  di« 
vested. 

Casb  to  recover  damages  for  overflowing  plaintifirs  land  hj 
the  erection  of  a  dam  across  the  Otaelic  riyer.  Defendants 
pleaded  an  act  of  the  legislature  aathorizing  the  erection  of  snch 
a  dam,  and  providing  that  in  case  any  one  was  damaged  thereby 
he  might  apply  to  the  court  of  common  pleas  to  appoint  three 
appraisers  to  assess  such  damages,  which  the  party  erecting  the 
dam  should  pay  within  sixty  days.  Demurrer  to  this  plea  and 
joinder. 

J.  A,  Collier ,  in  support  of  the  demurrer. 

«71  A.  Spencer^  canira. 

By  Court,  SuTUEnLAiiD,  J.  It  is  contended  that  the  legisla- 
ture had  no  authority  to  authorize  the  erection  of  a  dam,  in 
such  a  manner  as  to  overflow  the  land  of  third  persons;  or  if 
they  had,  that  they  had  no  right  to  take  from  such  persons  the 
privilege  of  having  their  damages  assessed  by  a  jury,  and 
direct  them  to  be  assessed  by  appraisers. 

The  Otsellio  river  was  declared  a  public  highway  by  the  act 
of  April  12, 1813:  2  B.  L.  286.  No  individual,  therefore,  had 
a  right  to  obstruct  it  by  dams,  or  other  erections,  without  a 
grant  from  the  legislature.     The  right  of  the  legislature  to 
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make  such  a  grant  is  too  clear  to  be  disputed.  The  grantee,  of 
course,  takes  it  subject  to  the  restriction,  sic  utere  luo  ut  alienum 
nan  ksdas.  The  legislature,  in  this  instance,  have  not  assumed 
the  right  of  authorizing  the  defendant  to  erect  a  dam  which 
shall  cause  the  lands  of  his  neighbor  to  be  overflowed.  The 
act  anticipates  that  such  may  be  the  consequence;  and  makes 
it^  an  express  condition  of  the  grant  that  the  defendant  shall 
pay  all  damages  which  may  resUU  from  it,  and  prescribe  the 
mode  in  which  they  shall  be  ascertained.  If  there  had  been 
no  express  provision  in  the  act  for  the  payment  of  damages, 
the  defendant  would  still  have  been  liable  to  pay  them;  and  the 
only  effect  of  this  provision  is  to  enforce  the  duty  of  making 
compensation  by  additional  sanctions,  as  the  grant  or  licenst 
may  be  avoided,  if  the  defendant  should  fail  to  pay  the  dam- 
ages in  the  manner  prescribed  by  the  act.  The  effect  of  the 
g^nt  is  merely  to  authorize  the  defendant  to  erect  a  dam;  as 
be  might  have  done,  if  the  stream  had  been  his  own,  without 
grant.  In  such  a  ceise  he  would  have  been  responsible  in  dam- 
ages for  all  the  injury  occasioned  by  it  to  others.  The  dam. 
could  not  be  indicted  as  a  public  nuisance  and  abated.  The 
only  remedy  for  those  injured  would  have  been  by  action:  The 
People  V.  PlaU  and  others,  17  Johns.  195  [8  Am.  Dec.  382J. 

Was  it  then  the  intention  of  the  legislature,  by  making  it  a 
condition  of  the  grant,  that  the  defendant  should  pay  the  dam- 
ages which  might  result  to  third  persons  from  his  dam,  to  be 
ascertained  in  the  manner  pointed  out  by  the  second  section  of 
the  act,  to  deprive  those  who  might  sustain  injury  of  their 
remedy  by  action  ?  I  think  it  is  clear  that  such  was  not  the  in- 
tention of  the  legislature.  Their  object  was  to  provide  a  sum^ 
mary  remedy  for  those  who  might  be  injured  by  the  dam,  by 
which  they  might  be  remunerated  more  expeditiously,  and  with 
less  expense,  than  by  the  ordinary  course  of  law.  They  made 
it  a  condition  of  the  grant  that  the  grantee  should,  within  sixty 
days,  pay  the  damages  which  the  appraisers  should  assess. 
They  had  a  right  to  impose  that  condition;  it  was  assented  to 
by  the  defendant.  He,  therefore,  voluntarily  waived  his  right 
to  a  trial  by  jury.  It  was  the  condition  upon  which  the  privi- 
lege of  erecting  or  continuing  his  dam  was  conferred  upon  him. 
But  there  is  nothing  in  the  act  which,  either  in  terms  or  by- 
necessary  implication,  makes  it  compulsory  upon  those  who 
may  be  injured  to  have  their  damages  assessed  under  the  act^ 
or  deprives  them  of  their  pre-existing  common  law  remedy  by 
action.    The  act  is  not  couched  in  negative  terms.    The  remedy 
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which  it  provides  is  cumulatiTe  merely,  and  not  exdusLve.  '*  If 
a  statute  gives  a  remedy  in  the  affirmative,  without  a  negative 
expressed  or  implied,  for  a  matter  which  was  actionable  by  the 
common  law,  the  party  may  sue  at  the  common  law  as  well  as 
upon  the  statute;  for  this  does  not  take  away  the  common  law 
remedy:"  2  Inst.  200;  Com.  Dig.,  Action  upon  Statute,  0. 

It  is  unncessary  to  consider  whether  the  legislature  had  a 
•constitutional  right  to  deprive  persons  who  might  be  injured  by 
the  defendant's  dam  of  their  remedy  by  action;  as  I  amveiy 
•clearly  of  the  opinion  that  they  have  not  undertaken  to  exer- 
•cise  such  authority  in  this  case. 

The  plaintiff  is  entitled  to  judgment  upon  the  d^nurrer, 
with  leave  to  the  defendant  to  amend. 

Judgment  for  the  plaintiff. 

Followed,  as  deciding  that  a  statntoiy  remedy  is  omniilattve  where  tiieie 
■are  no  negative  words  depriving  a  party  of  the  relief  at  common  law  in  Calk- 
ing V.  Baldwin,  4  Wend.  670;  Suaquehannah  T.  B.  Co.  y.  People^  15  Id. 
268;  Allen  v.  Aehley,  4  How.  7;  Fort  v.  Burch,  6  Barb.  76;  Waterford  Turn- 
pike V.  People,  9  Id.  173;  Seldm  v.  Ddatoare  Canal  Co.,  24  Id.  365; 
that  an  injury  resulting  from  an  unlawful  act,  is  actionable,  in  Ftrd 
Baptist  Church  v.  ScK  and  Troy  B.  P.,  5  Barb.  86;  S.  C,  6  Id.  318;  Pobinmn 
Y.  If.  r.  and  Erie  R.  R.  Co.,  27  Id.  522;  and  in  regard  to  the  power  of  a  sisto 
to  regulate  the  use  of  navigable  streams,  in  Penngylvania  v.  Wheeling  Bridge 
Co.,  18  How.  (U.  S.)  432;  Rundle  v.  Delaware  Canal,  1  Wall.  jun.  292;  sod 
upon  one's  inmiunity  from  punishment  criminally  for  an  act  done  under 
a  license  from  the  government,  in  Firet  Baptiat  Church  v.  Seh.  amd  Tro^EL  R^ 
6  Barb.  31S;  and  Clark  v.  Mayor  qf  Syraeuee,  13  Id.  34. 


Malcolm  v.  Rogebs. 

[5  OowKV.  188.] 

Oo-HXZBS  are  tenants  in  common;  and,  in  bringing  real  actions^  may  by 
statute  either  join  or  may  sue  separately.  They  cannot  be  compelled  to 
unite  on  one  action. 

JoiKDER  OF  Co-tenants. — ^The  general  rule  is  that  tenants  in  common  can 
not  join  nor  be  joined  in  real  or  mixed  actions,  unless  some  entire  or 
'udivisible  thing  is  to  be  recovered. 

'The  Word  "Mat"  means  must  or  shall  only  in  cases  where  the  publio 
interest  and  rights  are  concerned,  or  where  the  public  or  third  perMiu 
have  a  claimdejure  that  the  power  should  be  exercised;  or  where  some- 
thing is  directed  to  be  done  for  the  sake  of  justice  or  the  public  good. 

Wbtt  of  right.  The  demandant  claimed  the  one  undiTided 
tenth,  as  the  heir  of  his  father,  and  au  undivided  ninth  ot 
another  undivided  tenth  as  the  heir  of  his  brother,  William  A., 
deceased.     After  a  special  imparlance,  defendants  pleaded  in 
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Abatement  that  the  co-heirs  i^ith  the  demandant  were  not  joined 
in  the  action.     Demurrer  and  joinder. 

8.  M.  Eopbins,  in  support  of  the  demurrer,  contended  that 
it  was  contrary  to  the  settled  policy  of  the  common  law  to  join 
tenants  in  common  in  a  real  action:  Litt.,  sec.  311;  1  Inst.  197, 
b;  2  Bl.  Com.  194;  Com.  Dig.,  Abatement,  E.  10;  Jackson  y. 
Brandt,  1  Gai.  169. 

J.  FlaUj  contra.  Onr  statute  on  this  subject  is  that  lands  shall 
descend  to  sons  as  if  they  were  all  daughters.  This  makes  the 
eons  parceners.  In  renl  actions  parceners  must  all  join :  Com. 
Dig.,  Abatement,  E.  8;  Steadman  v.  Bates ,  1  Ld^  Baym.  64; 
O^mer  v.  Sheafe,  2  Lutw.  1210;  Co.  Lit.  164,  a;  2  Bl.  Com. 
187, 188;  Bunn.  on  Eject.  223;  Jackson  v.  Sample,  8  Johns.  Cas. 
235. 

By  Court,  Suthbbland,  J.  The  general  rule  is  that  tenants  in 
common  can  not  join  or  be  joined  in  real  or  mixed  actions, 
unless  in  the  case  where  some  entire  or  indivisible  thing  is  to 
be  recovered:  Co.  Lit.  197,  b.  Their  freeholds  are  several,  and 
they  claim  by  several  and  distinct  titles:  Litt.,  sec.  311;  2  Bl. 
Com.  194;  Com.  Dig.,  tit.  Abatement  (E.  10),  (F.  6).  There  is 
neither  a  privity  of  title,  nor  an  union  and  entirety  of  interest, 
as  between  joint  tenants,  which  render  it  necessary  for  the  lat- 
ter to  unite,  generally,  in  all  real  and  mixed  actions.  It  was 
formerly  held  that  tenants  in  common  could  not  join  in  making 
a  lease;  and  that  a  recovery  in  ejectment  could  not  be  had  upon 
their  joint  demise;  but  that  a  separate  demise  by  each  must  be 
laid;  else,  as  their  estates  and  titles  are  di£ferent  and  indepen- 
dent of  each  other,  it  would  be  permitting  the  plaintiffs  to  try 
several  and  distinct  titles  in  one  issue,  at  the  same  time:  Adams 
on  Eject.  186;  Bunn.  on  Eject.  222.  This  rule  was  relaxed 
as  to  ejectment  in  Jackson  v.  Brandt,  2  Cai.  169. 

By  the  52  Hen.  Ill,  ch.  29,  and  the  statute  of  this  state  for 
giving  farther  remedy,  and  regulating  the  process  and  proceed- 
ings in  assizes  and  other  actions,  1  B.  L.  79,  sec.  2,  it  is 
provided  ''that  if  any  person  hath  died,  or  shall  die,  leaving 
several  persons,  his  or  her  lives,  either  in  the  same  degree,  or 
in  different  degrees,  all  such  heirs  shall  or  may  recover  in  one 
writ  or  action,  as  heirs  of  the  deceased  person."  This  statute 
undoubtedly  authorizes  the  bringing  of  a  joint  action  by  heirs 
who  are  tenants  in  common.  But  the  question  here  is,  whether 
it  is  imperative  upon  them  to  unite;  and  takes  away  all  discre- 
tion upon  the  subject. 
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The  statute  was  intended  for  the  benefit  and  relief  of  heirs. 
Such  is  the  scope  and  general  character  of  its  proyisions;  and 
the  language  used  in  this  particular  section,  I  am  inclined  to 
think,  according  to  established  principles  of  construction,  leaTes 
it  discretionary  with  heirs  to  bring  joint  or  several  actions,  ac- 
cording to  their  own  yiews  of  their  own  interests. 

In  The  Neioburgh  Turnpike  Company  y.  Miller,  5  Johns.  Gh. 
112  [9  Am.  Dec.  274],  one  point  presented  was,  whether  the 
plaintiffs  were  bound  by  an  act  of  the  legislature,  passed  in  1815, 
to  remove  their  gate  from  the  Walkill  bridge.  The  words  of 
the  act  were,  **  that  it  shall  and  may  be  lawful  for  the  president, 
directors  and  company  to  remove  the  toll-gate,"  etc.  The 
chancellor  held  that  the  statute  was  not  imperative;  bat  that  it 
left  it  to  the  discretion  of  the  company  to  remove  their  gate  or 
not;  and  he  considered  the  true  rule  of  construction  applicable 
to  statutes  in  such  cases  to  be,  that  the  word  may  means  must 
or  shall,  only  in  cases  where  the  public  interest  and  rights  are 
concerned,  and  where  the  public  or  third  persons  have  a  claim 
dejure,  that  the  power  should  be  exercised. 

So  in  Bex  t.  Barlow,  2  Salk.  609,  it  was  said  that  where  a 
statute  directs  the  doing  of  a  thing  for  the  sake  of  justioe  or  the 
public  good,  the  word  may  is  the  same  as  the  word  shalL  That 
was  a  case  under  the  14  Car.  II,  ch.  12,  which  gave  power  and 
authority  to  the  church  wardens,  etc.,  to  make  an  assessment  to 
reimburse  the  constables.  The  statute  was  held  to  be  impera- 
tive. Both  the  public  and  the  constables  had  an  interest  in 
having  the  authority  exercised.  The  statute  of  23  Hen.  VL ,  which 
says  the  sheriff  may  take  bail,  is  construed  the  same  as  though 
it  had  said  he  shall,  upon  the  principle  already  stated.  The 
case  of  Stamper  ▼.  Millar,  3  Atk.  211,  and  BachwdTs  cobs,  1 
Vern.  152,  illustrate  the  same  principle.  In  the  latter  case,  the 
lord  keeper  declared,  that  though  the  words  in  the  act  of  parlia- 
ment, under  which  the  application  for  a  commission  of  bank- 
ruptcy was  made,  were,  that  the  chancellor  may  giant  it,  yet 
that  may  was  in  effect  must,  and  it  has  been  so  resolved  by  all 
the  judges. 

In  the  case  now  under  consideration,  the  public  has  no  direct 
or  immediate  interest  in  the  question;  nor  have  third  persons  a 
vested  right;  or,  as  Chancellor  Kent  expresses  it,  a  claim  dejure 
to  call  upon  the  plaintiff  to  exercise  the  authority  given  by  tbe 
statute  to  sue  jointly  with  his  co-tenants;  it  is  a  power  given  for 
a  benefit  of  the  heirs,  which  they  may  exercise,  or  not,  at  their 
discretion.     It  is  permissive  merely,  and  not  compulsory. 
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It  was  said  upon  the  argument,  that  the  Euglish  statute  was 
the  same  as  ours,  and  that  under  their  statute  coparceners  and 
tenants  in  gavel-kind  (who  are  coparceners  by  particular  custom, 
instead  of  common  law)  may  be  compelled  to  join.  Copar- 
ceners and  tenants  in  gavel-kind  might  sue  and  be  sued  jointly 
at  common  law;  and  they  are  not  at  all  affected  by  the  statute. 
The  properties  of  their  estates  are  like  those  of  joint  tenants^ 
not  of  tenants  in  common.  They  have  a  unity  of  interest,  titl» 
and  possession.  All  the  parceners  make  but  one  heir,  and  haye 
but  one  estate  among  them:  2  Bl.  Com.  187.  And  although 
their  estate  is  created  in  England  in  the  same  manner  as  a  ten- 
ancy in  common  may  be  created  under  our  laws,  the  properties, 
qualities,  and  incidents  of  the  two  estates  are  in  no  respect 
similar. 

I  am,  therefore,  of  opinion  that  the  demandant  is  entitled  to. 
judgment. 

Judgment  of  respoTideat  autter. 

Ths  liMAmro  of  ths  Wobd  "Mat,**  in  the  oonatnictioii  of  statates,  ii 
■ettied  in  aooordanoe  with  the  pfindpd  case,  and  the  language  used  by 
CfaanoeUor  Kent,  in  Newhwrgh  Tumpde  y.  Miller,  9  Am.  Dec.  279,  to  be  aa 
foUowa:  The  word  "may,"  meana  "must"  or  <* shall "  only  in  cases  where 
the  pnblio  interests  and  rights  are  concerned,  and  where  the  public  or  third 
penona  have  a  daim  de  jure,  that  such  should  be  the  construction  given  to 
the  word.    Approving  this  definition,  and  following  Malcolm  v.  Rogers  iik 
this  respect,  are:  Martin  v.  Mayor  <if  Brooklyn,  1  Hill,  547;  Rogers  v.  Wing* 
6  How.  60;  N.  F.  and  Erie  R.  R.  Co.  v.  Cobum,  6  Id.  224;  BnlTalo  PlanB 
Road  Co,  V.  Commiseioners,  10  Id.  239;  Baldwin  v.  Mayor  o/N,  T,,  2  Eeyea, 
411;  Fiaker  v.  HaU,  41  N.  Y.  424;  Maeon  v.  Fearaon,  9  How.  (U.  &)  259; 
S^gperviaore  v.  United  States,  4  WalL  440.     In  the  last  citation  the  attention 
of  the  conrt  was  drawn  to  the  words,  that  supervisom  nnder  township  organ* 
TTft^'^"^  "may,  if  deemed  advisable,"  levy  a  special  tax  to  pay  the  debts  of 
the  coontiea,  etc    The  question  was,  whether  the  supervisoni  could  be  com- 
pelled by  mandamus  to  levy  the  tax,  and  it  was  determined  that,  under  the 
sot,  they  ooold.    The  oonclusiony  deduced  from  the  authorities  by  Justice 
Swayne,  is^  "  That  where  power  is  given  to'  public  officers  in  the  language  of 
the  act  before  us,  or  in  equivalent  language,  whenever  the  public  interest  or 
individual  rights  call  for  its  exercise,  the  language  used,  though  permissive  in 
form,  is  in  fact  peremptory.     What  they  are  empowered  to  do  for  a  third* 
person,  the  law  requires  shall  be  done.    The  power  is  given,  not  for  their- 
benefity  but  for  his.    It  is  placed  with  the  depositary  to  meet  the  demands  of 
righty  and  to  prevent  a  failure  of  justice.     It  is  given  as  a  remedy  to  those 
entitled  to  invoke  its  aid,  and  who  would  otherwise  be  remediless.     In  all 
suchcasesy  it  is  held  that  the  intent  of  the  legislature,  which  is  the  test^'waa 
not  to  devolve  a  mere  discretion,  but  to  impose  'a  positive  and  absolute 
duty.'    The  line  which  separates  this  class  of  cases  from  those  which  involve 
the  exerdBe  of  a  discretion,  judicial  in  its  nature,  which  courts  cannot  con- 
trol, ia  too  obvious  to  require  remark.     This  case  clearly  does  not  fall  within 
tlie  latter  category. " 
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iDgtiinoflii  of  Judicial  interpretation  of  "may,"  are  the  following:  Wlui 
««ed  in  the  act  providing  that  mortgagee  may  be  acknowledged  before  a 
Jnstioeof  the  peace  of  the  town  or  district  where  the  mortgagor  lives,  "may" 
means  "mast:"  Tieknor  v.  McLeUand,  84  lU.  471.  So»  also,  in  each  of  the 
iucoeeding  citations:  Where  a  daty  is  imposed  upon  a  public  officer:  Kaimt 
T.  Footht  70  Id.  587;  where  a  county  "may  issue  warrants:"  State  v.  Cbm- 
minionert  qf  BtiffaiOt  6  Neb.  454;  when  used  in  r^;ard  to  the  wife's  suing 
alone  concerning  her  separate  property:  Rumsey  v.  Laht^  55  How.  Pr.  339; 
or  in  a  statute  providing  that  the  probate  court  "may  set  apart"  certain 
property  for  the  deceased's  family:  WaUey's  Estate,  11  Nev.  260;  BaUeidine^B 
Estate,  45  Cal.  G96;  or  "  may  grant  a  continuance,"  for  absence  of  an  attorney 
as  member  of  the  general  assembly:  8L  Louis  etc.  B.  R,  Co.  v.  Tetemy  68  SL 
144;  in  a  statutory  provision  that  if  election  returns  be  found  incomplete, 
the  board  of  canvassers  "  may  despatch  a  messenger  to  the  Inspectors  who 
made  the  returns,  commanding  them  to  complete  the  returns:"  SUUe  v.  Board 
qf  State  Canvassers,  36  Wis.  498.  Other  decisions,  in  harmony  with  these 
esses,  are:  Phelps  v.  HauAey^  3  Lans.  160;  People  v.  Supertnsors,  51  N.  T. 
401;  Steines  v.  Franklin  County,  48  Mo.  167;  StaU  v.  Saline  County  Court,  Id. 
890;  Low  v.  Dunharn,  61  Me.  566;  Kelly  v.  Morse,  3  Neb.  224;  People  v.  Com- 
mMoners,  4  Id.  150;  FowUr  v.  Ptrlans,  77  BL  271;  Commonwealth  v.  Haynes, 
107  Mass.  194. 

The  principal  case  is  referred  to  in  Porter  v.  BleUer,  17  Barb,  156;  and 
Fisher  v.  IlaU,  41  N.  T.  424,  on  laying  a  demise  from  tenants  in  cammon,  in 
a  declaration  in  ejectment. 


JaOESON  ex  DEM.  BOGEBT  V.  KlNG. 

[6  Oownr,  237.] 

Reoistkrs  of  Births,  Marrtaqes  and  Burials  are  competent'evidenoe  to 
prove  pedigree,  and  when  the  original  is  of  a  public  nature,  and  is  admia- 
sible,  an  examined  copy  is  equally  admissible. 

Hearsay  ik  thb  FABfiLTand  among  relations,  tradition  and  anything  show- 
ing general  reputation,  may  be  admitted  as  evidence  of  pedigree. 

Identity  of  Person  is  presumed  from  identity  of  name.  Hence,  if  plaint- 
iS  shows  a  patent  to  A.,  and  then  establishes  his  descent  from  a  person 
named,  it  need  not  prove  that  his  ancestor  and  the  patentee  are  the  same 
person.  The  burden  of  showing  that  they  were  different  persona  rests 
on  the  defendant. 

Ejectment.  The  opinion  states  the  case.  The  cause  was  sab- 
mitted  on  a  motion  to  set  aside  a  nonsuit  ordered,  and  for  a  new 
trial. 

J,  L.  Wendell,  for  the  defendant. 

G.  W.  Kirtland  and  S.  G.  Huntington,  contra. 

By  Court,  "Woodwobth,  J.  On  the  tenth  day  of  September, 
1708,  a  })atent  was  granted  to  William  Appel  including  the 
premises  in  question.  The  lessors  of  the  plaintiff  claim  to  be 
his  heirs  at  law.     At  the  trial,  a  sworn  copy  of  certain  entries 
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of  baptisms  and  marriages  in  the  records  of  the  Reformed  Prot- 
estant Datch  church,  in  the  city  of  New  York,  was  given  in  ev- 
idenoe  to  prove  the  pedigree  of  the  lessors  of  the  plaintiff,  by 
which  it  appeared  that  on  the  twenty-sixth  of  May,  1695,  one 
William  Appel  and  his  wife  had  a  son  baptized,  by  the  name  of 
Simon;  that  in  1719,  Magdalena,  and  on  the  twenty-fonrth  of 
September,  1721,  Gertruig,  daughters  of  Simon  Appel,  were 
also  baptized;  and  that  on  the  twenty-fifth  of  August,  1743, 
Magdalena  Appel  was  married  to  Abraham  Pelts. 

In  almost  all  the  books  which  treat  on  the  subject  of  evidence, 
it  is  laid  down  that  the  register  of  births,  marriages  and  burials 
is  competent  evidence;  and  wherever  an  original  is  of  a  public 
nature,  and  admissible  in  evidence,  an  examined  copy  will  be 
equally  admitted:  Phil.  306,  320;  Peak.  86;  Bull.  N.  P.  247. 
This  rule  is  necessary,  as  well  for  the  security  of  the  instrument 
as  for  the  convenience  of  the  public.  In  addition  to  this,  the  hear- 
say evidence  of  pedigree  was  competent  and  of  itself  sufficient. 
Baron  Gilbert,  in  his  Treatise  on  Evidence,  112,  lays  down  the 
rule  that  hearsay  is  good  evidence  to  prove  who  is  the  grand- 
father, when  he  married,  what  children  he  had;  of  which  it  is 
not  reasonable  to  suppose  the  party  has  better  evidence. 

Bogert  testified,  that  from  conversation  in  his  family  and 
among  his  relations,  from  his  infancy  he  always  understood 
and  had  been  informed  that  Magdalena  Pelts  was  the  daughter 
of  one  Simon  Appel,  and  that  Simon  was  the  oldest  son  of  one 
William  Appel.  Testimony  as  to  pedigree  is  not  to  be  tested 
by  the  ordinary  rules  of  evidence;  it  forms  an  exception  to  the 
general  rule.  Hence  it  is,  that  anything  that  shows  a  general 
reputation,  is  admissible  to  establish  it:  Peak.  9.  In  Oood- 
righi  v.  Ifoss,  Cowp.  591,  Lord  Mansfield  held,  that  tradition 
is  sufficient  in  point  of  pedigree.  Lord  Kenyon  observed  in  the 
case  of  The  King  v.  The  InhabUarUs  of  Eriswell,  3  T.  R.  723:  "I 
admit  that  declarations  of  the  members  of  a  family,  and  perhaps 
of  others  living  in  habits  of  intimacy  with  them,  are  received  in 
evidence  as  to  pedigrees;  but  evidence  of  what  a  mere  stranger 
has  said  has  ever  been  rejected  in  such  cases. "  This  doctrine 
was  also  sanctioned  by  this  court  in  Jackson  v.  Cooley,  8  Johns. 
128.  In  Jackson  v.  Boneham,  16  Johns.  226,  a  sworn  copy  of 
the  records  of  the  town  of  Stonington,  which  contained  the  date 
of  the  marriage  of  the  parents  of  the  lessors,  and  the  time  of 
the  birth  of  their  children,  was  admitted.  In  the  opinion  deliv- 
ered, Thompson,  C  J.,  says:  "We  o  not  perceive  any  objec- 
tion to  the  admission  of  a  sworn  copy  of  the  records  as  evidence 
of  the  farailv." 
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If,  then,  the  eyidence  was  properly  received,  the  question  to 
be  decided  is,  whether  William  Appel,  mentioned  in  the  records 
of  the  church,  is  to  be  considered  the  person  to  whom  the  pat- 
ent issued.  In  order  to  test  this  point,  let  us  suppose  that  an 
ejectment  had  been  commenced  by  William  Appel  in  his  life- 
time, to  recover  the  possession,  and  that  he  was  the  only  lessor, 
would  not  the  production  of  the  patent  be  all  that  was  neces- 
fiary,  in  the  first  instance,  to  make  out  a  title  ?  I  apprehend 
this  question  has  been  decided  by  our  courts.  In  Jaclcwn  t. 
<}oes,  13  Johns.  518  [7  Am.  Dec.  399],  letters  patent  to  Peter 
Shultz,  one  of  the  lessors,  were  produced.  The  defendant 
proved  that  there  was  another  person  of  the  same  name,  who 
was  too  young  during  the  revolutionary  war  to  bo  a  soldier; 
«nd  that  the  lessor  himself  had  not  been  a  soldier.  Upon 
that  evidence  it  was  held,  that  the  defendant  was  entitled  to 
judgment.  By  this  statement  it  will  be  seen  that  no  question 
was  raised,  whether  the  plaintiff  was  bound  in  the  first  place  to 
prove  his  identity,  as  well  as  produce  his  patent.  On  the  con- 
trary, the  right  of  the  defendant  to  go  into  this  evidence,  was 
4done  contested.  The  counsel  for  the  defendant  admitted, 
on  the  argument,  that  the  lessor,  on  producing  the  patent,  was 
firima  fade  entitled  to  recover.  Spencer,  J. ,  observes :  ' '  lu  this 
action,  whenever  the  plaintiff  introduces  a  deed  conveying  the 
premises  to  a  person  of  the  name  of  his  lessor,  it  is  prima  foM 
•evidence  that  the  lessor  is  the  real  grantee;  the  burden  of  dis- 
proving this,  and  repelling  the  presumption,  is  thrown  on  the 
•defendant,  and  he  may  prove  that  the  deed  was  granted  to  a 
•different  person  of  the  same  name."  Thompson,  O.  J. ,  observed 
ihat  it  was  always  open  to  a  defendant  in  ejectment  to  show  that 
the  lessor  was  not  the  person  intended  by  the  patent,  though  he 
may  bear  the  same  name.  The  cases  cited  by  the  defendant's 
'Counsel  from  1  Campbell,  196,  and  4  Id.  34,  seem  to  contra- 
vene this  rule.  In  the  first  case,  the  action  was  to  recover 
«opyhold  premises.  It  appeared  that  certain  persons  of  the  same 
name  with  the  lessors  had  been  admitted  as  tenants  in  fee.  It 
was  contended  that  evidence  of  the  identity  of  the  persons  ad- 
mitted ought  to  be  given.  Lord  EUenborough  was  of  that  opin- 
ion holding  that  there  was  not  suffiient  evidence  of  the  admis- 
sion of  the  lessors.  In  the  latter  case,  the  issue  was  non  egLfac- 
ium ;  the  witness  produced  was  unacquainted  with  the  defendant, 
and  testified  merely  that  a  person  executed  the  bond  in  the  name 
of  the  defendant.  This  case  does  not  apply,  for  the  proof  was 
inanifestly  defective,  the  witness  not  knowing  that  the  person 
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who  signed  the  bond  was  of  the  same  name  with  the  defendant. 
Dampier,  J.,  observed,  "that  some  evidence  of  indentitj  was 
indispensably  necessarj,  and  that  even  presuming  that  the 
person  who  executed  was  of  the  same  name,  he  asked  how  did 
it  appear  that  it  was  the  defendant  sued  in  the  action  ?  These 
were  nisi  prius  cases,  and  however  respectable,  can  not  be  re- 
^;arded  as  a  rule  of  decision  here,  in  opposition  to  the  practice 
recognized  and  acted  upon  in  our  own  courts.-  The  rule  we  have 
adopted  is,  that  proof  of  identity  may  always  be  admitted  when 
the  fact  is  questioned,  leaving  to  the  defend&nt  the  right  of  show- 
ing that  the  plaintiff  is  not  the  person  intended.  As  far  as  I  am 
acquainted,  the  course  of  practice  in  this  state  has  corresponded 
with  this  rule.  I  have  never  known  a  case,  where  a  plaintiff 
having  the  name  of  a  patentee  or  grantee,  was  required  to  go  far- 
ther than  the  production  of  his  deed  or  patent,  unless  the  ]ire- 
sumption  of  identity  was  first  repelled  by  the  defendant;  nor 
where  the  production  of  a  bond  or  note  on  trial  was  not  holden 
prima  facie  sufficient  against  a  defendant  of  the  same  name 
with  the  obligor  or  maker. 

If,  then,  William  Appel,  described  in  the  records,  had  been 
the  lessor,  his  identity  would  be  presumed,  until  disproved  by 
the  defendant;  because  there  is  no  proof  that  there  ever  was 
another  person  of  that  name.  The  presumption  cannot  be 
affected,  whether  he  stands  before  the  court  as  a  lessor,  or  the 
ancestor,  under  whom  the  lessors  of  the  plaintiff  claim.  The 
presumption  is  not  founded  on  the  circumstance  that  an  action 
happened  to  have  been  commenced;  but  on  this,  the  patent  is  to 
Wniiam  Appel;  there  was  a  person  of  that  name,  and  no  other 
or  different  person  is  proved  to  have  existed.  On  the  principles 
laid  down,  the  conclusion  is,  that  William  Appel,  described  in 
the  records,  was  the  patentee. 

The  next  question  is,  whether  the  evidence  of  pedigree,  de- 
lived  from  the  records  of  baptisms,  was  sufficient  ?  They  prove 
ihat  William  Appel  had  a  son  named  Simon.  That  one  Simon 
Appel  had  a  daughter,  Magdaleua,  baptized  in  1719;  and  an- 
other daughter,  Oertruig,  baptized  in  1721.  That  Simon  Appel, 
mentioned  in  the  extract  of  baptism  in  1719,  was  the  son  of 
William,  is,  I  think,  to  be  presumed.  The  presumption  is  con- 
siderably fortified  by  the  fact,  that  William  appears  to  have  been 
one  of  the  sponsors.  But  it  may  be  asked,  what  is  the  use  of 
allowing  the  registers  of  births,  marriages,  and  baptisms?  If 
A.  claims  that  B.  is  his  ancestor,  as  grandfather;  that  such  an- 
oestor  has  been  dead  a  century,  and  his  son  C.  half  a  century; 
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it  oannofc  be  expected  that  living  witnesses  can  be  produced  to 
prove  the  relationship  of  past  generations.  He  may  then  resort 
to  the  register.  What  fact  does  that  establish?  It  may  appear 
that  B.  was  married;  that  he  had  a  son  C.  afterwards  baptized; 
that  C.  afterwards  had  a  son  A.  baptized;  on  the  face  of  the 
register,  it  does  not  appear  that  A.  was  the  son  of  C,  or  that  C. 
was  the  son  of  B.;  but  it  is  the  best  ovid'^nce  the  nature  of  the 
case  admits;  and,  because  greater  evii;i  uic  a])prehended  from 
the  rejection  of  such  evidence,  than  its  admission,  the  law  hi&s 
relaxed  the  general  rules,  and  allowed  the  exception.  But  after 
all,  the  evidence  would  be  unavailing,  unless  the  law  presumed 
that  the  persons  named  in  the  register,  were  the  ancestors  of  the 
claimants;  they  all  bearing  the  same  names,  and  no  evidence 
being  adduced  that  there  had  ever  been  other  persons  of  that 
name.  From  the  search  made  by  Bogert,  the  witness,  in  the 
book  of  records,  for  a  great  number  of  years,  and  nothing  ap- 
pearing to  show  that  there  was  ever  any  other  William  or  Simon 
Appel;  from  the  fact  that  Simon  had  a  daughter,  Magdalena;  and 
that  a  person  of  his  name  was  married  in  1743  to  Abram  Pelts; 
from  the  dates  of  the  several  baptisms  and  marriages  being  at 
such  a  distance  of  time  from  each  other  as  to  be  consistent  with 
the  claim,  I  think  it  may  be  presumed,  that  these  persons  are 
descended  of  William  Appel  in  a  direct  line.  The  testimony  oi 
Mrs.  Van  Deuseu  proves  that  Magdalena  Pelts,  the  grand- 
mother of  one  of  the  lessors,  was  the  widow  of  Abram  Pelts. 
She  died  in  1795.  Uer  age  is  not  stated.  It  is  evident,  how« 
ever,  she  was  far  advanced  in  years,  as  her  granddaughter  wa* 
born  in  1771.  It  is  a  reasonable  presumption  that  she  is  the 
person  whose  marriage  is  certified  to  have  taken  place  in  1743. 
From  the  preceding  view,  it  follows  that  the  judge  erred  in  di- 
recting the  nonsuit.  The  evidence  produced  by  the  plaintiS 
was  prima  facie  sufficient  to  entitle  him  to  recover. 

Whether  the  presumption  that  William  Appel,  named  in  the 
certificate  as  the  patentee,  has  been  repelled  by  the  evidence,  on 
the  part  of  the  defendant,  is  a  question  of  fact,  proper  for  the 
consideration  of  the  jury,  under  the  direction  of  the  court.  The 
declarations  of  Mrs.  Pelts,  and  the  long  acquiescence,  were 
circumstances  bearing  on  this  question.  It  would  be  premature^ 
in  this  court,  to  express  an  opinion  now,  as  to  the  weight  of 
testimony  on  this  point,  until  a  jury  have  passed  on  it.  With 
respect  to  the  possession  it  was  not  adverse  at  its  commence- 
ment, nor  at  any  subsequent  period.  Schauber,  the  first  pos- 
sessor, declared  he  had  no  title.     He  sold  to  William  Kin^^ 
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from  whom  the  defendant  received  the  poeseBsion.  There  is 
evidence  that  valaable  improvemeuts  have  been  made;  but  none 
that  the  possessors  claimed  title. 

I  am  of  opinion  that  the  nonsuit  be  set  aside,  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

Motion  granted. 


Jackson  ex  dem.  Hooker  v.  Youno. 

[6  OoWXM,  369.] 

QmaszoN  to  File  Certuicatb  of  Salb  under  execution  does  not  prejudice 
the  purchaser.     The  statute  is  directory  merely. 

Ejeotmeiit.  The  lessor  of  the  plaintiff  claimed  as  assignee 
of  the  rights  of  a  purchaser  at  a  sheriff's  sale  of  the  premises 
in  question.  A  nonsuit  was  moved,  on  the  ground  that,  it  did 
:iot  appear  that  a  certificate  of  sale  had  been  filed  in  the  clerk's 
office  according  to  the  statute,  and  evidence  was  offered  to  prove 
that  no  such  certificate  of  sale  had  been  filed.  The  motion  was 
denied  and  the  evidence  rejected;  and  a  verdict  was  taken  for 
the  plaintiff  subject  to  the  opinion  of  the  court. 

TalcoU,  Altorney-general^  for  the  plaintiff,  referred  to  Young  y, 
Taylor^  2  Binn.  227;  Jackson  v.  Rosevelt,  13  Johns.  97;  Jackson 
V.  Vanderkeyden,  17  Id.  167  [8  Am.  Dec.  378]. 

B.  F.  BiUler,  contra,  urged  that  the  statute  was  mandatory^ 
and  designed  for  the  protection  of  creditors  and  for  the  in* 
formation  of  the  judgment-debtor,  that  he  might  redeem. 

'  Thb  OoiTBT,  without  hearing  Talcott  in  reply,  were  clear  that 
the  statute  was  merely  directory,  and  that  the  filing  of  a  certifi- 
cate was  not  a  condition  precedent  to  the  giving  of  the  deed 
and  passing  the  title;  and  that  the  sheriff's  omission  should 
not  prejudice  the  purchaser. 
Judgment  for  the  plaintiff. 

As  illustrative  of  what  statutes  are  directory  merely,  Jackson  v.  Young  i» 
quoted  in  PeopU  v.  AUtn,  6  Wend.  487;  People  y.  Cook,  14  Barb.  291;  8.  C.» 
8  N.  Y.  89;  PeopU  v.  Gardner,  24  Id.  687;  People  v.  Supervisors,  34  Id.  273f 
and  in  Carpenter  v.   IVillet,  1  Keyes.  273. 

The  precise  point  decided  in  the  principal  case  recurred  in  Jackson  y,  Pagt, 
4  Wend.  590,  and  there  made  the  basis  of  the  decision  in  one  respectb  It 
appeared  in  evidence  that  the  sheriff's  deed,  set  up  as  a  muniment  of  title, 
varied  in  some  particular  from  the  exemplification  of  the  certificate  on  file. 
Evidence  was  introduced  to  show  that  the  description  in  the  deed  was  the 
correct  description  of  the  demanded  premises,  and  the  court  held  the  vari* 
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«noe  immaterUL  Referring  to  Jackaon  y,  Toung,  they  say  thst  even  the  en- 
tire  omission  of  the  sheriff  to  file  the  certificate  would  not  prejudice  the 
parchaser,  the  statute  being  directory  to  the  officer,  and  the  certificate  not 
necessary  to  the  title  of  the  purchaser.  See,  also,  Hermaii  on  Ezeootiao% 
262;  Freeman  on  Ezecotiona,  sec.  81Z 
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rs  Oown,  880.] 

Balakcb  Due  awteb,  Forkclosurb  of  a  MoBiaAas  in  equity  may  be 
recovered  at  law  by  a  suit  on  the  bond. 

Debt  on  a  bond.  Plea,  that  the  bond  had  been  secured  by  a 
mortgage  which  had  been  foreclosed.  Beply,  that  on  the  fore- 
closure sale  the  premises  did  not  sell  for  amount  sufficient  to 
pay  ihe  face  of  the  bond.    Demurrer  and  joinder. 

J.  Larmng,  in  support  of  the  demurrer,  contended  that  the 
mortgagee  was  put  to  his  election,  either  to  sue  at  law  on  the 
bond,  or  to  resort  to  the  land  in  equity,  but  that  he  could  not 
have  both  remedies:  1  Eq.  Gas.  Ab.  317;  2  Bro.  C.  0.  156;  6 
Id.  107;  13  Yes.  198,  200;  2  Dickens,  651,  786;  8  Yea  627. 

J.  L,  Wendell,  corUra. 

By  Court,  Sataob,  0.  J.  The  question  presented  is,  whether 
«  foreclosure  and  sale  of  the  premises  mortgaged  as  a  collateral 
eecurity,  is  an  extinguishment  of  the  debt  due  on  the  bond.  It 
most  clearly  is  not,  any  further  than  to  the  extent  of  the  money 
produced  by  the  sale  of  the  mortgaged  premises.  In  the  esse 
of  DunJcley  v.  Van  Buren,  3  Johns.  Ch.  331,  the  late  Chancellor 
Kent  says:  ''It  seems  to  be  generally  admitted  in  the  books, 
ihat  the  mortgagee  may  proceed  at  law  on  his  bond  or  covenant, 
at  the  same  time  that  he  is  prosecuting  on  his  mortgage  in 
chancery;  and  that  after  foreclosure  here,  he  may  sue  at  law  on 
his  bond  for  the  deficiency.  He  cites  many  of  the  cases  cited 
at  the  bar;  and  those  cases  certainly  support  the  doctrine. 

In  Aylet  v.  Bill,  2  Dick.  551,  a.  d.  1779,  Lord  Thurlow  held 
that  a  mortgagee  might  proceed  on  his  bond,  notwithstand- 
ing he  had  obtained  a  decree  of  foreclosure;  and  denied 
an  injunction  to  stay  proceedings  at  law.      Afterwards,  in 

Took  V,  ,  Id.  785,  a.  d.  1784,   the  same  question  came 

before  him,  and  he  decided,  that  so  long  as  the  mortgagee, 
after  the  foreclosure,  remained  in  possession  of  the  mortgaged 
premises,  he  must  take  the  pledge  as  a  satisfaction;  but  if  ha 
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Bold  the  estate  fairly,  and  it  did  not  produce  sufficient  to  pay 
the  debt,  he  had  a  right  to  bring  an  action  against  the  mort- 
gagor, to  recover  the  deficiency.  Two  years  afterwards,  he 
adhered  to  the  same  opinion  in  the  case  of  Iboke  ▼.  Hartley,  2 
Bro.  C.  0.  125.  In  the  case  of  Perry  v.  Barker,  13  Ves.  204, 
205,  liord  Ersldne  decreed  a  perpetual  injunction,  where  a  mort- 
gagee had  taken  possession  under  a  foreclosure,  though  he  had 
afterwards  sold  the  estate  at  auction  for  less  than  the  amount 
doe.  Yet  he  seems  to  admit,  that  had  the  decree  been  for  a 
sale  instead  of  a  foreclosure,  as  practiced  in  Ireland,  the  proper 
course  would  be  if  the  sale  produced  more  than  the  debt,  to 
decree  the  surplus  to  the  mortgagor,  and  if  less,  then  to  allow 
the  mortgagee  to  proceed  on  his  bond  for  the  difiEerence. 

The  whole  subject  has  been  very  fully  and  ably  discussed  by  Mr. 
Justice  Story,  in  the  case  of  Hatch  y.  While,  2  Qall.  152,  where 
the  principle  estabhshed  that  the  mortgagee  is  entitled  to  re- 
cover on  the  accompanying  security,  the  deficiency  of  the  mort- 
gaged property  to  pay  the  debt,  calculating  its  value  at  the  time 
of  the  actual  extinction  of  the  equity  of  redemption.  In  that 
case  there  had  been  no  actual  sale,  but  the  creditor  had  taken 
possession.  In  Amory  v.  Fairbanks,  3  Mass.  562,  the  plaint- 
iff had  execution  for  the  balance  due  on  the  bond,  deduct- 
ing the  value  of  the  land  after  foreclosure,  according  to  appraise- 
ment. 

The  plaintiffs  are  entitled  to  judgment,  with  leave  to  the  de- 
fendant to  withdraw  his  demurrer,  and  rejoin  in  twenty  days, 
on  payment  of  costs. 

SuTBEBLAKD,  J.,  being  related  to  the  defendant,  gave  no  opin« 
ion. 

Judgment  for  the  plaintiffs. 


Hunt  v.  Peakb. 

[6  Oowzx,  475.] 

IxwAJSTB  CosTBAcr  TO  Mabbt  an  adult  is  voidable  at  the  eleotion  of  the  in- 
fant^ hat  not  void.  The  infant  may  maintain  an  action  for  a  bieaoh  of 
the  contract^  while  the  adult  can  not. 

Bbbach  of  promise  of  marriage.    Joinder  in  demurrer  to  plea 
of  infancy. 

S.  Starkweather,  for  the  plaintiff.    Infants  may  marry  when 
they  arrive  at  years  of  discretion,  which  is  at  the  age  of  fourteen 
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in  males;  oonfleqaenilj,  a  promise  to  many,  made  bj  defenJant, 
who  was  of  that  age,  ought  to  be  binding. 

L.  Ford,  contra,  relied  upon  BoU  t.  Ward,  2  Sir.  937;  and 
15  Yin.y  tit.  Marriage,  0.,  pi.  4. 

By  Court,  Satagb,  0.  J.  The  general  principle  is  against  the 
liability  of  the  infant,  and  I  do  not  find  that  this  case  is  an  ex- 
ception. In  Holt  ▼.  Ward,  2  Str.  937,  it  was  decided,  after  fuU 
argument  and  deliberation,  that  the  contract  to  many,  bjanin- 
fant,  is  not  void,  but  Toidable  at  the  election  of  the  infant,  jet, 
as  to  the  person  of  full  age,  contracting  with  the  infant,  it  ab- 
solutely binds.  Hence,  an  infant  may  maintain  this  action 
against  an  adult;  but  an  infant  defendant  is  not  liable:  Com. 
Dig.,  Enfant,  B.  6.    The  defendant  is  entitled  to  judgment 

Judgment  for  the  defendant. 


Followed  in  WiOard  t.  Stone,  7  Cow.  23;  and  ffamUttm  t.  L(mag,  »Wk 
ti6;  and  oited  in  Oocier  t.  PeopU,  1  Ftok.  45& 
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Maoeie  V.  Gaibns. 

[0  OOWIH,  647.] 

Ak  AflSiOHHENT  nr  Tbuat  tor  Creditors,  proTiding  that  the  MiigneM 
shBll  pay  a  certain  snm  per  annam  for  the  support  of  the  aarignor'a 
family  nntil  he  should  he  discharged  from  his  dehts,  and  not  to  exceed 
four  years,  is  void  as  against  any  creditors  who  object  thereto. 

Pabtial  Bksebvation  tor  the  Benefit  of  the  AaaiaNOR,  would  not,  at 
common  law,  annul  the  whole  deed,  though  it  might  be  avoided  as  coo 
Btmctively  fraudulent.     {Per  Sutherland,  J,) 

A  Judgment  Given  to  Delay  or  Defraud  creditors,  is  void  as  against 
them. 

A  Judohent  Confessed  bt  an  Assignor,  to  be  used  only  in  the  event  that 
an  assignment  nuMle  by  him  is  not  sustained,  is  itself  void  if  the  as* 
signment  was  made  to  hinder,  delay,  or  defraud  creditors. 

Parties  to  a  Fraudulent  Conyetance  will  not  be  permitted  to  deny  its 
validity. 

pREFERRiNO  CREDITORS. — ^A  debtor  may  prefer  such  creditors  as  he  pleases, 
and  may  make  an  assignment  for  their  benefit  only. 

A  Bond  Void  in  Part  as  against  the  positive  provisions  of  a  statute  is 
wholly  void. 

An  Assignment  for  the  Benefit  of  Creditors  may  be  valid  as  between 
the  parties,  though  void  as  against  non-assenting  creditors.  If,  subse- 
quent to  the  assignment,  the  assignor  confess  judgment  in  favor  of  the 
assignees,  there  is  no  estate  remaining  in  him  on  which  the  judgment  can 
operate,  for  the  parties  can  not  be  heard,  to  show  that  their  own  deed 
was  fraudulent,  and  therefore  void. 

Oboss-appeals.     The  opinion  states  the  case. 

B.  Sedgwick  and  '">.  Jones,  for  Cairns,  Sedgwick  and  Lord. 

21  c/.  Oakley,  for  Mackie,  Milne  and  Lockhart. 
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SuTHEBLAND,  J.  The  chancellor,  by  his  decree  of  the  nmtb 
of  March,  1825,  decided  thai  the  general  assignment  or  con- 
vejance  from  Cairns,  Sedgwick  and  Lord,  made  on  the  eight- 
eenth of  April,  1823,  was  Yoid  in  all  its  parts,  in  consequence 
of  the  trust  or  provision  contained  in  it  of  two  thousand  dollars 
per  annum  for  the  benefit  or  support  of  the  grantor.  But  he 
held  the  judgment  confessed  by  Cairns  to  Sedgwick  and  Loid^ 
on  the  first  of  August,  1823,  to  be  valid;  and  that  by  reason  of 
its  priority  to  the  judgment  of  Mackie  and  others  against 
Cairns,  Sedgwick  and  Lord,  were  entitled  to  the  fund  in  con* 
troversy.  From  the  first  part  of  the  decree,  denying  the  valid- 
ity of  the  assignment.  Cairns,  Sedgwick  and  Lord  have  ap- 
pealed; and  Mackie  and  others  have  appealed  from  that  part  of 
the  decree  which  establishes  the  validity  of  the  judgment.  If 
either  the  assignment  or  the  judgment  is  sustained,  it  will  en- 
title Sedgwick  and  Lord  to  the  fund  in  controversy. 

I  shall  first  consider  the  question  as  to  the  validity  of  the  as- 
signment. It  is  not  attempted  to  be  impeached  on  the  ground 
of  actual  fraud.  It  is  not  pretended  that  the  debts  which  it 
was  the  primary  object  of  the  assignment  to  secure  were  not 
justly  due.  Nor  is  the  right  of  a  debtor,  in  failing  or  insolvent 
circumstances,  to  prefer  one  class  of  creditors  to  another,  called 
in  question.  But  the  assignment  is  said  to  be  void  within  the 
statute  of  frauds,  as  being  made  with  the  purpose  and  intent, 
in  judgment  of  law,  to  delay,  hinder  and  defrand  creditors,  in 
consequence  of  the  trust  which  it  contains  in  favor  of  the 
grantor.  That  trust  is  as  follows:  ''In  trust,  nevertheleaB, 
that  the  said  Robert  Sedgwick  and  Daniel  Lord,  jun.,  shall  first 
pay  to  the  said  William  Cairns,  out  of  the  proceeds  of  the  as- 
signed premises,  from  time  to  time,  for  the  support  of  the  said 
William  Cairns  and  his  family,  after  deducting  all  costs  and 
reasonable  charges  of  the  said  Bobert  Sedgwick  and  Daniel 
Lord,  jun.,  in  and  about  the  premises,  at  and  after  the  rate  of 
two  thousand  dollars  per  annum,  until  the  said  William  Oainiff 
shall  be  discharged  from  his  debts  under  some  insolvent  or 
bankrupt  law,  or  otherwise;  provided,  however,  that  such 
period  of  payment  to  the  said  William  Cairns  shall  not  endure 
beyond  the  period  of  four  years  from  the  date  hereof." 

It  is  conceded  that  this  is  a  trust  which  can  not  be  enforced 
if  objected  to  by  the  creditors  of  the  assignor,  or  any  of  them, 
provided  the  funds  assigned  are  inadequate  to  the  payment  of 
their  debts;  and  the  oulj  question  is,  whether  the  whole  as- 
signment is  rendered  void  by  the  Illegal  trust.     An  assignment 


Dec.  1825.]  Maoeie  v.  Caibks.  479 

of  property  to  a  third  person  for  the  benefit  of  the  assignor  is, 
as  against  his  creditors,  equally  ine£Scacioas  at  common  law,  a9 
it  is  under  the  statute.  Standing  alone,  and  unconnected  with 
any  other  trust,  it  would  be  conclusive  eyidence  of  an  actual 
frandulent  intent  to  put  his  property  beyond  the  reach  of  his 
creditors.  No  other  construction  could  be  put  upon  the  trans- 
action; for,  in  the  nature  of  things,  it  could  originate  in  na 
other  motiye. 

But  a  partial  reservation  for  the  benefit  of  the  assignor,  out 
of  a  general  assignment  for  the  benefit  of  his  creditors,  al* 
though  it  might  be  avoided  as  being  constructively  fraudulent 
at  common  law,  clearly  would  not  vitiate  the  other  trust  and 
annul  the  whole  deed.  But  under  the  statute  it  is  contended 
the  result  is  different.  In  Rigga  v.  Murray^  2  Johns.  Ch.  665, 
580;  15  Johns.  571,  S.  0.,  on  appeal,  this  question  came  before 
the  late  chancellor.  That  was  the  case  of  an  assignment  by 
an  insolvent  debtor  of  all  his  property  upon  certain  specified 
trosts;  reserving  to  the  grantor  the  power  to  alter  or  revoke 
the  trust  and  appointments  at  his  pleasure.  The  assignment 
was  made  on  the  twenty-third  of  March,  1798.  On  the  twenty- 
fourth  the  grantors  by  deed  declared  certain  other  trusts,  re- 
serving,  as  in  the  first  deed,  the  power  to  alter  or  revoke  the- 
appointments  within  a  year.  On  the  twenty-first  of  March, 
1799,  the  grantors  by  deed  revoked  and  annulled  the  appoint- 
ments and  trusts  of  the  deed  of  the  twenty-fourth  of  March, 
1798;  and  declared  certain  other  trusts,  but  still  reserving  the- 
power  to  alter  and  revoke.  On  the  twenty-second  of  March 
certain  other  trusts  were  declared,  and  the  power  to  alter  and 
revoke  was  still  reserved.  On  the  thirty-first  of  May,  1800, 
the  grantors  made  a  final  and  absolute  declaration  of  the  trusts, 
without  any  reservation  of  the  power  to  revoke  or  make  further 
appointments;  and  by  this  deed  the  trustees  were  directed,  out 
of  the  proceeds  of  the  property  assigned,  to  pay:  1.  All  the- 
expenses  incurred;  2.  A  sum  not  exceeding  two  thousand  dol- 
lars per  annum  for  each  of  the  grantors,  four  in  number, 
towards  their  support  from  the  twenty-eighth  of  March,  1798, 
until  they  should  be  respectively  discharged  from  their  debts, 
or  until  one  year  after  they  should  be  discharged  by  law. 

On  the  fifteenth  of  June,  1801,  a  commission  of  bankruptcy 
was  issued  against  Bobert  Murray;  in  July,  1801,  an  assign- 
ment of  his  property  was  made  to  the  complainants  in  the  suit, 
who  were  the  assignees  under  the  commission;  and  in  1802,  they 
filed  their  bill  against  the  trustees  to  annul  and  set  aside  the 
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assignment.  The  bill  alleged  that  the  assignment  was  frandu- 
lent  and  made  to  delay,  hinder,  and  defraod  the  creditors  of  the 
grantors.  The  fraud  was  denied  in  the  answers  of  the  assignees, 
and  a  reference  was  made  to  a  master  by  consent  to  ascertain 
the  amount  receired  by  J.  B.  Murray,  one  of  the  assignees,  and 
what  sum  he  was  entitled  to  under  the  deed  of  trust.  Upon 
the  report  of  the  master,  which  found  a  large  balance  to  be  due 
to  J.  B.  Murray,  and  upon  the  equity  reserved,  without  any 
proofs  having  been  taken  before  the  master  except  as  to  the  ac- 
counts, the  cause  came  to  a  hearing  before  the  chancellor.  And 
he  held  the  assignment  void  on  account  of  the  power  of  revoca- 
tion which  it  reserved  to  the  grantors.  He  considered  all  the 
deeds  as  part  of  the  same  transaction,  and  constituting,  in  fact, 
but  one  act  or  deed;  and  although  the  hut  deed  of  the  thirty- 
first  of  May,  1800,  did  not  reserve  the  right  to  revoke  or  alter 
the  trusts  in  terms,  still,  as  it  referred  to  the  deed  of  1798,  which 
did  contain  that  power,  he  held  that  they  must  be  considered 
and  taken  in  connection  with  each  other.  He  remarks:  ''It 
may  therefore  be  assumed  as  a  clear  and  undisputed  fact,  that 
whether  these  deeds  be  viewed  separately  or  taken  in  connec- 
tion as  parts  of  one  whole,  and  forming  one  entire  act.  they 
were  made  subject  to  the  future  disposition  and  power  of  the 
grantors,  as  well  in  respect  to  the  debts  due  to  Clark  and  Mur- 
ray (the  trustees),  as  in  respect  to  the  debts  of  the  other  credi- 
tors alluded  to  in  those  deeds.  This  leads  us,"  the  chancellor 
continues,  *'to  the  consideration  of  the  important  question 
arising  out  of  this  case,  whether  such  an  assignment  by  an 
insolvent  debtor  to  a  few  select  creditors,  with  such  a  power  of 
revocation  attached  to  it,  can  be  deemed  valid  in  law.  The 
necessary  inference  seems  to  be,  that  it  was  to  '  delay,  hinder,  or 
defraud  creditors.'  That  such  powers  of  revocation  are  fatal  to 
the  instrument,  and  poison  it  throughout,  appears  to  have  been 
well  established  by  authority." 

He  then  comes  to  the  consideration  of  that  part  of  the  case, 
which  Las  an  immediate  bearing  upon  the  one  now  under  con- 
sideratiou.  He  says:  "  A  reservation  of  a  part  of  the  interest  to 
himself,  as  iu  Tarback  v.  Marbury,  2  Yem.  510,  and  in  Estwick 
V.  Caillaud,  5  T.  R.  420,  does  not  destroy  the  provision  in  re- 
spect to  the  residue;  though  if  the  part  unreserved  be  deficient, 
the  creditors  might  perhaps  apply  to  a  court  of  equity  for  the 
residue.  But  if  the  power  enables  the  grantor  to  defeat  the 
whule  provision,  all  the  cases  concur  in  declaring  it  null  and 

void." 
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Heie  is  a  clear  and  ezplioit  declaration  of  the  opinion  of  that 
learned  judge,  that  a  reservation  of  a  part  of  the  trust  fund,  for 
the  benefit  of  the  assignor,  will  not  vitiate  the  other  provisions 
in  the  deed.  This  was  not  an  obiter  dictum.  It  related  to  a 
point  fairly  presented  in  the  cause,  and  on  which  the  chancellor 
could  not  well  have  avoided  the  expression  of  an  opinion. 

Upon  an  appeal  brought  to  this  court,  the  prevailing  opinion 
was  delivered  by  Chief  Justice  Thompson.  And  in  relation  to 
the  reservation  for  the  maintenance  and  support  of  the  grantors, 
his  opinion  was  in  perfect  coincidence  with  that  of  Chancellor 
Kent.  He  says:  **  The  grantors  having  reserved  to  their  own 
use,  for  their  maintenance  and  support,  a  part  of  the  property 
covered  by  this  deed,  forms  no  objection  to  the  appropriation 
of  the  residue.  This  is  fully  established  by  the  cases  I  have 
already  referred  to,  and  is  indeed  admitted  by  the  chancellor  in 
the  case  before  us,  though  in  case  of  a  deficiency  to  satisfy  the 
creditors  they  might  apply  to  a  court  of  equity  for  the  appro- 
priation of  the  property  so  reserved  towards  the  payment  of 
their  demands."  Chancellor  Sanford  considers  this  opinion  of 
Chief  Justice  Thompson  as  founded  on  the  peculiar  circum- 
stances and  equities  of  the  case  before  him,  and  not  as  intended 
to  sanction  and  establish  the  general  proposition  which  in 
terms  it  seems  to  maintain.  He  says:  "I  can  not  understand 
the  decision  of  the  court  of  errors,  to  legalize,  by  one  universal 
rule,  these  reservations  by  an  insolvent  debtor  for  his  own  use. 
But  I  understand  by  their  decision,  that  in  special  cases  of 
peculiar  equity  the  whole  assignment  shall  not  be  subverted  by 
this  illegal  trust."  I  can  not  but  think,  with  great  deference 
and  respect,  that  the  chancellor  has  misapprehended  the  scope 
and  bearing  of  the  opinion  of  the  chief  justice.  He  was  for 
reversing  the  decree  below,  principally  on  the  ground  that  the 
deed  of  the  thirty-first  of  May,  1800,  was  absolute  and  irre- 
vocable, and  did  not,  like  the  previous  deeds,  contain  a  reserva- 
tion to  the  grantors  of  a  power  to  revoke  and  alter  the  trusts;- 
and  that  that  deed,  in  connection  with  the  original  assignment 
of  the  twenty-third  of  March,  1798,  was  sufficient  to  protect  and 
establish  the  appellant's  preference,  and  that  the  intermediate 
deeds  or  declarations  of  trust  might  be  laid  out  of  view. 

That  as  the  title  of  the  respondents,  as  assignees  of  the  bank- 
rupt, did  not  accrue  until  June,  1801,  they  had  no  right  to  im- 
peach the  trust  deeds,  on  grounds  which  had  been  removed 
before  they  had  any  right  or  interest  in  the  question.  That  the 
power  of  revocation  did  not  render  the  deeds  absolutely  void 
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and  incapable  of  confirmation,  as  between  the  parties,  before 
the  rights  of  third  persons  intervened.  Whatever,  therefore, 
might  have  been  the  original  character  of  the  transaction,  he 
held  that  every  legal  objection  to  it  was  removed,  and  the  title 
of  the  appellants  rendered  perfect  before  the  respondents  had 
any  interest  in  the  funds  in  controversy.  That  Robert  Murray 
himself,  after  the  deed  of  the  thirty-first  of  May,  hod  no  control 
over  the  trust  fund,  and  that  his  assignees  under  the  oommis- 
sion  could  take  nothing  which  (he  bankrupt  had  not  a  right  to 
assign  to  them.  He  remarks:  **  There  can  be  no  doubt  but  at 
that  time  (May,  1800)  an  original  assignment  might  have  been 
legally  made,  giving  to  John  B.  Murray  all  the  claim  now  set 
up;  if  so,  there  could  be  no  good  i-eason  against  his  then  taking 
a  ratification  or  confirmation  of  any  prior  defective  assignmenf* 
He  then  proceeds:  ''Where  the  creditor  is  pursuing  his  debtor 
with  a  judgment  and  execution,  or  in  any  other  manner  to  en- 
force payment  of  his  demand,  an  assignment  of  the  debtor^s 
property,  containing  a  power  of  revocation,  may  very  well  be 
considered  as  made  to  'delay,  hinder,  or  defraud  creditors,'  ac- 
cording to  the  language  of  the  statute  of  frauds;  but  I  do  not 
see  how  it  could  in  any  sense  be  said  to  delay  or  hinder  a  cred- 
itor who  was  taking  no  measures  to  enforce  payment  of  his 
demand  as  in  the  case  now  before  us.  For  anything  that  ap- 
pears, all  the  creditors  of  Robert  Murray  &  Co.  were  satisfied 
with  the  assignment,  and  the  provision  there  made  for  the  pay- 
ment of  the  debts.'' 

The  chief  justice  is  here  considering  the  effect  of  the  power 
of  revocation  in  the  deeds  prior  to  that  of  May,  1800,  and  he 
admits  that  that  provision  would  clearly  have  rendered  them  void 
against  any  creditor,  who,  during  their  existence,  might  have 
attempted  to  enforce  payment  of  his  demand.  As  against  such 
a  creditor,  he  concedes,  they  must  have  been  considered  as  made 
with  the  intent  to  delay,  hinder  and  defraud  him;  but  his  argu- 
ment is,  the  respondents  are  not  such  creditors;  thej  did  not 
become  creditors  until  after  the  power  of  revocation  in  those 
deeds  had  been  abrogated  by  the  deed  of  1800,  and  they  ought 
not  now  to  be  permitted  to  impeach  the  assignment  on  a  ground 
which  had  ceased  to  exist  before  their  title  accrued,  especially, 
when,  for  aught  that  appears,  all  the  creditors  of  Robert  Mur- 
ray &  Oo.  were  satisfied  with  the  assignments  (containing  the 
power  of  revocation)  and  the  provision  there  made  for  the  pay- 
ment of  their  debts.  The  parties  in  interest  during  the  continu* 
ance  of  those  assignments,  never  complained,  and  the  represen- 
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tatives  of  those  parties  (the  respocdents  the  assignees  in  bank* 
mptcj)  shall  not  now  ayail  themselves  of  the  objection. 

The  whole  argument  relates  ezclusivelj  to  the  power  of  rcTO* 
cation,  and  the  deeds  in  which  it  was  contained,  that  is,  the 
deedH  prior  to  that  of  May,  1800.  Now,  none  of  those  deeds 
contained  the  trust  for  the  benefit  of  the  grantors.  That  was 
contained  in  the  deed  of  May  31, 1800,  which  did  not  reserve  the 
power  of  revocation.  The  special  circumstances,  therefore^ 
on  which  the  chief  justice  dwelt,  and  which  the  chancellor 
Bopposes  influenced  the  judgment  of  the  court,  and  distin- 
guishes it  from  the  case  now  before  us,  I  humbly  apprehend, 
were  urged  exclusively  in  relation  to  the  power  of  revocation, 
and  had  no  reference  to  or  bearing  upon  the  reservation  of 
a  portion  of  the  fund  for  the  benefit  of  the  grantors.  The  chief 
justice  could  not  have  intended  to  say,  that  for  anything 
that  appeared  in  that  case,  the  creditors  of  Bobert  Murray  & 
Oo.  were  satisfied  with  the  assignment  of  the  thirty-first  of 
May,  1800.  He  could  not  have  intended  to  discriminate  between 
the  respondents  who  were  the  representatives  of  the  creditors, 
and  the  creditors  themselves,  and  to  intimate  that  the  case  would 
have  been  varied,  if  the  assignment  had  then  been  impeached 
by  a  creditor,  instead  of  the  assignees.  The  assignees  succeeded 
to  all  the  right  of  all  the  creditors,  and  their  dissatisfaction  with 
the  assignment  was  conclusive  evidence,  in  judgment  at  law, 
that  each  individual  creditor  was  dissatisfied:  7u2.  Bob.  on 
Fraud,  Oonv.  491,  note  (k).  Nor  could  he  have  intended  to  say 
that  none  but  judgment-creditors,  at  the  time  of  the  assign- 
menty  could  impeach  it.  I  repeat,  therefore,  that,  in  my  hum- 
ble apprehension,  this  court  did  not  decide  the  case  of  Murray 
T.  BiffgSf  upon  any  special  circumstances,  so  far  as  the  trust  in 
faTor  of  the  grantors  was  concerned;  but  that  they  proceeded 
upon  the  broad  principle,  that  such  a  trust  in  an  assignment  for 
the  benefit  of  creditors,  does  not  per  se  vitiate  and  destroy  the 
whole  deed.  Nor  do  I  perceive  how  the  judgment  in  that  case 
can  be  sustained  on  any  other  ground. 

Such,  too,  was  the  view  the  supreme  court  took  of  that  case 
in  Austin  t.  BeU,  20  Johns.  447.  The  assignment  in  that  case 
was  impeached  on  the  ground  that  it  contained  a  reservation  of 
a  certain  sum  for  the  maintenance  and  support  of  the  grantor  and 
his  family,  and  also  because  it  provided  that  if  any  of  the  cred- 
itors named  in  the  assignment  should  not,  within  a  limited  time, 
assent  to  the  asssignment,  then  the  trustees  should  pay  to  the 
grantors  the  proportion  of  the  fund  which  would  have  belonged 
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to  Buoh  creditors.    The  assigiiment  was  held  to  be  Toid  on  the  lat- 
ter ground.    But  in  relation  to  the  first  objection,  Chief  Justice 
Spencer,  in  delivering  the  opinion  of  this  court,  remarks:  '*In 
the  case  of  Murray  ▼.  Biggs,  one  of  the  appointments  and  reser- 
Tations  in  the  trust  deed  of  the  thirty-first  of  May,  1800,  was,  that 
the  trustees  should  pay  out  of  the  proceeds  of  the  property  as- 
signed, towards  the  support  of  the  grantors,  a  sum  not  exceed- 
ing two  thousand  dollars  a  year  for  each  of  the  grantors.     As  to 
this  reservation,  the  chancellor  was  of  opinion,  on  the  authority 
of  Esluxick  Y.  CaiUaud,  6  T.  B.  420,  that  it  did  not  destroy  the 
provisions  in  respect  to  the  residue;  and  he  intimates  an  opin- 
ion that  if  the  part  not  reserved  was  deficient,  the  creditors 
might  apply  to  a  court  of  equity  for  the  residue.     In  this  pari 
of  the  chancellor's  opinion,"  he  observes,  ''Chief  Justice  Thomp- 
son, (who  delivered  the  opinion  of  the  court  of  errors),  concurred. 
This  then,"  he  continues,  "puts  an  end  to  the  objection  made  to 
this  assignment,  as  to  a  reservation  out  of  the  trust  property  of 
11  support,  for  a  limited  time,  for  one  of  the  assignors."    The 
supreme  court,   therefore,  considered  the  position  upon  this 
subject,   laid   down   by  Chancellor   Kent,   and  concurred    in 
by  this  court,  as  a  general  proposition,  and  not  founded  upon 
the  particular  circumstances  of  that  case;  and  as  settling  the 
question  that  a  reservation  out  of  the  trust  property  for  the  sup- 
port of  the  grantor,  for  a  limited  time,  did  not,  per  se,  vitiate 
and  destroy  the  residue  of  the  assignment,  coinciding  fully,  for 
the  reasons  which  I  have  assigned,  in  this  view  of  the  case  in 
Murray  v.  BiggSy  I  cannot  consider  that  question  aa  now  open 
for  discussion. 

But  if  it  were  open,  I  think  the  decision  on  this  point,  in  Mur^ 
ray  v.  Biggs,  fully  supported  by  the  case  of  I^ioick  v.  CcnUaud, 
5  T.  R.  420.  In  that  case  Lord  Abiugdon  assigned  a  certain 
mansion-house,  with  the  park,  pleasure  grounds  and  personal 
chattels  belonging  to  it,  to  one  Estwick,  for  ninety-nine  years, 
iu  trust  to  receive  the  rents  and  profits  and  pay  one  half  of  them 
to  the  grantor  during  his  life;  and  the  other  moiety  to  certain 
creditors  enumerated  in  a  schedule  attached  to  the  deed.  One 
Townsend,  not  being  a  favored  creditor,  obtained  a  judgment 
against  Lord  Abingdon,  and  levied  an  execution  on  some  of  the 
property  assigned;  for  which  the  assignee  brought  an  action  for 
trespass.  Upon  the  trial  it  was  left  to  the  jury  to  determine  the 
actual  intent  of  the  transaction,  and  they  found  it  to  be  fair, 
and  gave  a  verdict  for  the  plaintiff.  Upon  a  motion  for  a  new 
trial,  it  was  contended  that  the  deed  was  void  on  the  face  of  it 
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under  the  stataie  of  frauds,  13  Eliz.,  on  account  of  the  reserva- 
tion in  faTor  of  the  grantor.  But  the  court  were  unanimoaslj 
of  opinion  that  that  did  not  destroy  tbe  deed.  It  was  contended 
in  Austin  v.  BeU,  and  also  in  this  case,  that  Estwick  y.  CaiUaud, 
was  decided  on  the  ground  that  it  was  a  partial,  and  not  a  gen- 
iral  assignment  of  the  property  of  the  grantor;  and  that  for 
aught  that  appeared,  enough  was  retained  by  him  to  pay  the 
creditor  who  was  then  prosecuting.  Spencer,  J.,  in  Ausiiji  v. 
Bell^  also  remarks,  "that  the  case  of  Esiwick  v.  Caillaud  was  de- 
cided on  the  ground  that  Lord  Abingdon  had  not  assigned  all 
his  property,  but  that  he  reserved  enough  to  satisfy  tbe  particu- 
lar creditor  who  sought  to  set  aside  the  assignment."  Now,  I 
humbly  apprehend  that  it  does  not  appear  that  that  was  the 
ground  of  the  decision  in  any  sense  that  affects  the  question  of 
the  reservation  for  the  benefit  of  the  grantor.  The  fact  that  it 
was  a  partial  assignment  is  inferred  only  from  the  circum- 
stance that  it  did  not  appear  on  the  face  of  the  deed  to  be  a 
general  one;  and  this  circumstance  is  alluded  to  by  the  judges^ 
not  intending  to  show  that  the  deed  was  not  fraudulent  under 
the  statutes  of  Elizabeth,  but  that  it  did  not  come  within  the 
peration  of  the  spirit  of  tbe  bankrupt  laws,  as  being  a  general 
Assignment  for  the  benefit  of  favored  creditors.  Lord  Kenyon 
says:  **  There  was  nothing  fraudulent  either  in  the  construction 
of  the  deed,  or  in  the  manner  of  carrying  it  into  execution.  It 
was  neither  illegal  nor  immoral  to  prefer  one  set  of  creditors  to 
mother.  This  case  differs  in  many  respects  from  the  preference 
given  by  bankrupts.  But  it  was  never  held,  even  in  the  case  of 
a  trader,  that  he  could  not  give  a  preference  in  some  respects,  pro- 
vided he  did  not  exhaust  his  whole  estate,  or  approach  so  near  to 
a  disposition  of  the  whole  as  that  the  exception  was  merely  col- 
orable. But  as  it  does  not  appear  that  this  was  a  conveyance 
of  the  whole  of  Lord  Abingdon's  property,  tbe  case  is  delivered 
from  the  objection  which  asserts  that  the  deed  is  fraudulent  be- 
cause it  was  only  intended  as  a  provision  for  some  of  tbe  cred- 
itors to  the  exclusion  of  the  rest."  Tbe  objection  was,  that  the 
assignment  was  bad,  because  it  was  not  for  the  benefit  of  all  the 
creditors.  Lord  Kenyon  answers  it  by  saying  it  was  a  partial, 
not  a  general  assignment,  having  no  reference  or  allusion  what- 
ever to  the  reservation  in  faTor  of  the  grantor. 

Mr.  Justice  Ashurst  says:  ''  There  is  nothing  illegal  on  the 
face  of  the  deed;  for  a  debtor  may  prefer  one  set  of  creditors  to 
another,  except  in  certain  cases  of  the  bankrupt  laws.  Where 
the  l^nkrupt  laws  do  not  interfere,  a  debtor  may  give  a  prefer- 
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ence  to  particular  creditors.  There  appears,"  be  continues, 
*'  no  badge  of  fraud  in  any  part  of  the  transaction.  All  the 
legal  property  was  transferred  to  the  plaintiff  for  legal  pur- 
poses; and  though  a  part  of  the  profit  was  reserved  for  Liord 
Abingdon  himself,  that  alone  will  not  avoid  the  legal  estate  io 
the  trustee  for  the  benefit  of  the  schedule  creditors.  And  when 
those  creditors  are  satisfied,  the  other  creditors  may  apply  to 
a  court  of  equity  for  the  residue." 

Mr.  Justice  Bnller  says:  "If  we  are  to  decide  on  the  face  of 
the  deed  itself,  that  is  a  question  oi^  fraud  in  point  of  law. 
Now,  taking  the  deed  by  itself,  not  accompanied  with  the  cir- 
cumstance that  there  were  other  creditors  of  Lord  Abingdon^ 
there  is  no  pretense  for  the  objection.  Nor  does  the  objection 
occur  here,  that  this  was  a  conveyance  of  the  whole  of  Lord 
Abingdon's  property;  for  it  is  not  so  stated  in  the  deed,  and 
the  contrary  appears  from  the  evidence;"  alluding  evidently  to 
the  objection  which  had  been  answered  by  Lord  Kenyon,  that 
it  was  an  assignment  for  the  benefit  of  favored  creditors;  and, 
therefore,  fraudulent  within  the  spirit  of  the  bankrupt  laws. 
The  fact  that  Lord  Abingdon  had,  previously  to  the  assignment, 
offered  Townsend  the  materials  of  another  building  in  satisfac- 
tion of  his  demand,  could  not  have  affected  the  question  of  legal 
fraud  appearing  on  the  face  of  the  deed,  whatever  influence  it 
might  have  had  on  the  question  of  actual  intent:  Vide,  also,  2 
Vern.  510;  4  East,  U;  1  Ves.  jun.  160. 

Nor  am  I  dissatisfied  with  the  decision  in  Murray  v.  Riggs^  upon 
principle.  The  question  is  not,  whether  a  man  can  put  his 
property  beyond  the  reach  of  his  creditors,  by  conveying  it  in 
trust  for  his  own  use;  it  is  conceded  that  he  can  not;  but  it  is, 
whether  the  reservation  of  a  moderate  portion  of  his  property 
for  the  maintenance  of  his  family,  for  a  limited  time,  in  a  gen* 
eral  assignment  for  the  benefit  of  his  creditors,  shall,  in  all 
eases,  be  conclusive  evidence  in  judgment  of  'law  of  an  intent 
to  delay,  hinder  and  defraud  his  creditors,  within  the  meaning 
of  the  statute  of  frauds,  so  as  to  vitiate  and  destroy  the  whole 
conveyance.  I  fully  agree  with  the  chancellor,  and  with  the 
decision  in  Hydop  v.  Clarke^  14  Johns.  458,  that  if  such  a  pro- 
vision is  to  be  considered  conclusive  evidence  that  the  convey- 
ances were  made  with  an  intent  to  delay  and  hinder  creditors, 
it  must  avoid  and  destroy  the  whole  assignment;  because  the 
statute  has  declared  that  all  conveyances  made  with  such  intent 
shall  be  absolutely  void,  and  of  none  effect.  It  is  for  that  very 
reason,  believing  that  cases  may  exist  in  which  such  a  provision 
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would  be  neither  unjust  nor  improper,  that  I  would  bold  it 
voidable  only  upon  application  to  o^  court  of  equity,  and  not 
absolutely  void  within  the  statute. 

The  principle  in  relation  to  this  point  appears  to  me  not  to 
be  stated  with  perfect  accuracy  by  the  learned  judge  who  de- 
iivered  the  opinion  of  the  court  in  Hyalop  v.  Clarke.  He  says 
(14  Johns.  465):  "  It  appears  to  be  an  established  rule  that 
where  a  bond  is  void  in  part,  as  against  the  positive  provisions 
of  the  statute,  the  whole  bond  is  void."  Now,  I  apprehend, 
that  if  a  bond  contains  provisions,  which  are  declared  illegsd, 
or  void  by  statute,  and  other  provisions  which  are  legal,  the 
whole  bond  will  not  be  void,  unless  the  statute  expressly  pro- 
vides that  those  illegal  provisions  shall  render  the  whole  bond 
void.  Suppose  the  statute  of  frauds  had  expressly  declared 
that  any  provision  for  the  grantor,  in  an  assignment  for  the 
benefit  of  creditors,  should  be  considered  fraudulent  and  void; 
would  an  assignment  unexceptionable  in  every  other  respect, 
but  containing  such  a  provision,  be  void  throughout  ?  I  ap- 
prehend not.  The  statute  having  merely  declared  that  such  a 
provision  should  be  void,  without  having  declared  what  its  effect 
should  be  upon  the  residue  of  the  assignment,  that  effect  would 
have  been  left  to  be  ascertained  and  determined  by  the  rules  of 
the  common  law.  But  if  the  statute  had  declared,  not  only 
that  any  such  provision  should  be  considered  fraudulent,  but 
also  that  any  conveyance  containing  any  such  provision  should 
be  absolutely  void,  then  the  whole  deed  undoubtedly  would  be 
void;  not  because  it  was  void  in  part  as  against  the  positive 
provisions  of  a  statute,  but  because  the  statute  had  declared, 
in  terms,  that  being  void  in  part,  it  should  be  void  throughout. 
The  provision  for  the  benefit  of  the  assignor  in  this  case  may 
be  set  aside  without  affecting  the  other  provisions  of  the  deed, 
and  without  conflicting  with  any  of  the  cases  which  have  been 
cited. 

I  am,  therefore,  of  opinion  that  so  much  of  the  decree  of  the 
chancellor  as  adjudges  the  assignment  from  Cairns  to  Sedgwick 
and  Lord  to  be  void  throughout,  by  reason  of  the  trust  or  pro- 
vision for  the  benefit  of  Cairns,  should  be  reversed.  Holding 
the  assignment  to  be  good,  there  is  no  ground  on  which  the 
judgment  con  be  impeached  as  fraudulent.  It  is  a  cumulative 
security  only,  for  a  justifiable  object.  But  admitting  the  assign- 
ment to  be  fraudulent,  I  should  still  hold  the  judgment  to  be 
valid,  for  the  reasons  assigned  by  the  chancellor.  The  written 
declaration  of  trusts  acco    panying  the  judgment,  and  which  is 
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testified  by  the  oath  of  one  of  the  assignees,  shows  that  the 
judgment  was  confessed  f9r  the  purpose  of  securing  payment 
to  certain  creditors,  and  for  that  purpose  only.  There  was  no 
trust  for  the  benefit  of  the  insolvent.  The  judgment  was  not 
intended  (nor  could  it  possibly  have  the  effect)  to  protect  the 
annuity  to  Cairns.  Sedgwick  swears  expressly,  that  all  the 
trusts  were  contained  in  the  written  iloclaration  accompanying 
the  judgment.  But  it  is  unnecessary  to  eul.irje  on  this  point. 
I  think,  as  to  judgment,  the  decree  of  the  chancellor  should 
be  affirmed. 

I  think  both  parties  are  entitled  to  the  costs  of  their  answers, 
as  defendants  to  Mr.  Hone's  bill.  They  were  subsequent  in- 
cumbrancers, and  were  necessarily  made  parties.  They  both 
answered  and  disclaimed  as  against  Mr.  Hone's  prior  lien,  and 
assented  to  the  sale  of  the  premises,  reserving  their  respective 
claims  to  the  surplus.  There  is  nothing  to  except  this  <»se 
from  the  general  rule,  that,  on  a  bill  to  foreclose  a  mortgage 
where  subsequent  mortgagees  or  judgment-creditors,  who  are 
made  defendants,  answer  and  disclaim,  they  are  entitled  to 
their  costs,  to  be  paid  out  of  the  fund:  3  Johns.  Gh.  61;  13 
Ves.  370;  7  Id.  583;  2  MadJ.  554,  559. 

My  opinion  being  in  favor  of  the  validity  of  the  assignments 
and  judgment,  which  it  was  the  object  of  all  the  proceedings, 
subsequent  to  the  decree  of  the  twelfth  of  January,  1824,  to 
impeach,  I  think  Cairns,  Sedgwick  and  Lord,  are  entitled  to 
their  costs  upon  all  those  proceedings  before  the  judge  of  the 
first  circuit,  except  the  proceedings  upon  the  petition  of  Mackie, 
Milne  and  Lockhart,  for  the  examination  of  Cairns,  which  the 
circuit  judge  disposed  of  by  an  interlocutory  decree  of  the 
twenty-sixth  of  May,  1824;  and  upon  the  petition  of  Cairns, 
Sedgwick  and  Lord,  for  a  modification  of  the  decree  of  the 
twelfth  of  Januaiy,  1824,  which  were  also  disposed  of  by  an 
interlocutory  decree  of  the  twenty-seventh  of  May,  1824.  The 
costs  of  those  motions  having  been  disposed  of  by  the  circuit 
judge,  I  am  of  opinion  his  decision  in  this  respect  should  not 
be  disturbed.  They  are  also  entitled  to  all  their  costs  of  the 
proceedings  upon  appeal  in  the  court  of  chancery,  to  be  paid 
by  Mackie,  Milne  and  Lockhart. 

WooDWOBTH,  J.,  Bbatton  and  BEDFiELDy  Senators,  concurred. 

CoLDEK,  Senator.  Will  the  law  permit  an  insolvent  debtor 
to  assign  his  property,  so  that  he  may  enjoy,  against  the  will  of 
his  creditors,  such  part  as  he  may  choose  to  reserve  for  his  own 
use? 
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However  simple  and  disembarrassed  this  question  may  at  first 
appear,  it  is  one  of  those  so  elaborately  argued  before  us,  and 
which  we  have  now  to  decide.  Mr.  Cairns,  being  insolvent^ 
assigned  by  several  instruments  all  his  property  to  Messrs. 
Sedgwick  and  Lord,  in  trust  that  they  should  allow  him  out  ol 
the  proceeds,  or  out  of  the  rents  and  profits,  two  thousand  dol- 
lars a  year  till  he  should  be  discharged  from  his  debts;  but  the 
allowance  was  not  to  extend  beyond  four  years;  and  upon  the 
further  trust  that  the  residue  should  be  distributed  among  cer- 
tain of  his  creditors. 

Here,  then,  is  a  conveyance  by  which  an  insolvent  debtor  re- 
serves to  himself  out  of  his  property  such  revenue  as  he  sees 
fit,  for  such  time  as  he  thinks  will  suit  his  convenience;  and 
when  his  creditors  who  are  not  among  those  he  has  chosen  to 
favor,  and  who  are  dissatisfied,  obtain  an  execution  against  his 
estate,  they  find  in  their  way  a  conveyance  which  not  only  hin- 
ders them  from  levying  their  debt,  but  secures  the  property,  in 
part  at  least,  to  their  debtor. 

If  there  be  such  a  thing  as  natural  equity;  if  we  may  ever 
appeal  to  those  perceptions  of  right  and  wrong  which  are  inde- 
pendent of  all  learning,  it  seems  to  me  that  we  may  do  so  on 
this  occasion,  and  can  not  hesitate  to  decide  that  such  a  dispo- 
sition of  property  is  invalid.  We  are  not  left,  however,  to  the 
mere  dictates  of  natural  justice.  The  legislature  has  thought 
proper  to  record  its  precepts;  and  we  have  them  in  the  statute^ 
1  B.  L.  75,  which  enacts  that  every  conveyance  which  is  devised 
or  contrived  with  an  intent  to  delay,  hinder  or  defraud  credit- 
ors, shall  be  clearly  and  utterly  void,  frustrate,  and  of  none 
effect;  any  pretense,  color,  feigned  consideration,  expressing  of 
use,  or  any  other  matter  or  thing  to  the  contrary,  notwithstand- 
ing. That  the  conveyance  or  assignment  in  question  haa 
delayed  and  hindered  creditors,  the  testimony  before  us  estab- 
lishes. If  to  put  property  in  such  a  situation  that  an  insolvent 
may  enjoy  it  in  defiance  of  those  to  whom  he  is  indebted,  is  to 
defraud  them,  the  assignments  in  question  will,  if  they  stand, 
have  that  effect.  Generally,  and  unless  the  contrary  appears,, 
we  must  infer  that  the  consequences  which  naturally  flow  from 
the  acts  of  a  person  wore  intended  by  him.  This  will  lead  us 
to  the  conclusion  that  the  assignments  not  only  did  hinder  and 
defraud  creditors,  but  were  intended  so  to  do. 

It  is  unnecessary,  however,  to  resort  to  this  reasoning  to  ar- 
rive at  this  conclusion.  It  is  avowed  that  the  assignment  was 
intended  to  prevent  certain  of  his  creditors  from  touching  th& 
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property,  so  that  the  insolyent  might  enjoj  that  benefit  from  it, 
which  he  had  thought  proper  to  reserve  for  himself;  and  that 
the  residue  might  be  distributed  among  those  he  chose  to  favor. 
One  would  think,  therefore,  that  this  assignment  was  not  onlj 
unconscientious,  but  directly  against  the  statute. 

But  we  are  referred  from  legislative  enactments  to  judicial 
decisions;  and  told  that  we  must  receive  these  as  the  law,  how- 
ever they  may  be  in  collision  with  the  letter  of  the  statute. 
And  yet  it  would  seem  that  the  prescriptions  of  the  judicial 
code  must  be  coniradictoiy,  or  liable  to  very  dififerent  interpre- 
tations; for  in  this  case  many  authorities  have  been  cited  by 
the  counsel  on  each  side  to  maintain  their  respective  and  di- 
rectly opposite  propositions. 

We  are  bound  to  pay  great  respect  to  the  opinions  of  other 
tribunals.  We  owe  obedience  to  the  former  judgments  of  this 
court.  If  this  court  has  heretofore  determined  that  an  assign- 
ment like  those  now  under  consideration,  made  under  the  same 
circumstances,  may  be  maintained,  we  ought  to  consider  this 
as  the  established  law,  however  we  might  be  disposed  to  de- 
cide otherwise  if  the  question  was  now  agitated  here  for  the 
first  time.  An  inferior  tribunal  is  at  liberty  to  change  its  de- 
cisions as  the  opinions  of  its  members  may  alter;  but  if  this 
court  of  the  last  resort  were  to  exercise  the  same  liberty,  there 
would  be  no  security  for  property.  The  members  of  this  court 
are  in  part  annually  changed;  and  if  those  who  compose  it  at 
any  time  should  feel  themselves  unrestrained  by  the  determina- 
tions of  their  predecessors,  the  rights  of  things  and  persons 
might  vary  as  often  as  the  court  was  in  session;  and  we  should 
be  in  that  condition  which  one  of  our  oldest  writers  says,  marks 
a  miserable  people,  ''where  the  laws  are  vague  and  uncertain." 
If  the  law  as  settled  by  this  court  be  inconvenient  or  verong,  it 
must  be  for  the  legislature  to  change  it.  They  can  do  it  with- 
out disturbing  dispositions  of  property  which  may  have  been 
made  in  accordance  with  the  judgments  of  this  court;  whereas, 
a  judgment  here,  in  opposition  to  former  decisions  of  this  tri- 
bunal, unsettles  all  that  may  have  been  done  pursuant  to  what 
the  community  had  a  right  to  consider  as  the  established  law. 

With  these  views  I  shall  for  a  moment  advert  to  some  of  the 
eases  which  have  been  cited  in  support  of  the  assignments. 
One  class  of  them  establish  that  a  conveyance  by  an  insolvent 
in  favor  of  some  creditors,  to  the  exclusion  of  others,  is  not 
against  the  statute.  But  these  cases  are  very  different  from 
one  where  an  assignment  reserves  part  of  the  estate  to  the 
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assignor.  In  the  former  case,  though  one  creditor  may  be 
liindexed,  and  eyen  deprived  of  any  share  of  his  debtor's  prop- 
erty, yet  it  can  not  be  said  to  binder  or  delay  creditors  when 
the  whole  property  is  immediately  pnt  out  of  the  hands  of  the 
assignor,  and  the  whole  of  it  goes  to  creditors.  In  these  two 
cases  there  is  all  the  difference  that  there  is  between  an  assign- 
ment the  object  of  which  is  to  prefer  some  creditors,  and  an 
assignment  the  object  of  which,  as  to  the  part  reserved,  is  not 
only  to  hinder  but  forever  to  defeat  all  creditors. 

Lord  Abingdon's  case,  EtUunck  v.  CaiUaud,  5  T.  B.  420;  S.  0., 
2  Anst.  381,  is  one  much  relied  upon;  and  I  confess  I  find  much 
di£Bculty  in  distinguishing  that  case,  in  principle,  from  the  one 
we  are  now  considering.  It  appears  to  me  that  the  report  of  that 
case  develops  one  of  those  contrivances  by  which  the  nobility  of 
England  put  their  estates  at  nurse,  so  that  they  may  recruit 
without  being  harassed  by  importunate  creditors.  How  far  the 
policy  of  protecting  the  wealth  of  the  aristocracy  of  England 
may  have  influenced  the  jury  and  court  in  favor  of  Lord  Abing- 
don, I  will  not  pretend  to  sayr  **  The  effect  of  that  decision  was 
to  allow  Lord  Abingdon  to  enjoy  his  mansion-house,  park  and 
pleasure-grounds,"  to  permit  him  to  make  presents  of  his  deer, 
and  run  his  horses  at  Newmarket,  while  his  creditor,  who  bad 
built  his  house,  and  whose  debt  had  been  due  more  than  twenty 
years,  was  obliged  to  look  on  with  his  execution  in  his  hands. 
I  will  presume  that  this  English  case  may  be  distinguished  from 
that  now  before  us  by  the  circumstances  which  the  chancellor 
has  noticed;  but  if  it  be  not,  I  find  nothing  in  this  decision  of 
the  court  of  king's  bench  that  commands  my  respect;  and  I  owe 
no  obedience  to  it,  because  it  was  decided  long  subsequently  to 
the  revolution. 

It  is  not  so  with  the  case  of  Murray  v.  Riggs^  15  Johns.  671; 
that  being  a  judgment  of  this  court,  according  to  the  principles 
which  I  have  professed,  I  hold  myself  bound  by  the  decision. 
Whenever  another  case  occurs,  similar  in  all  its  circumstances, 
I  will  decide  as  this  court  has  heretofore  decided.  But  I  think 
the  court  in  that  case  carried  its  indulgence  to  the  insolvent 
debtor  to  the  very  utmost  length.  I  will  not  consent  to  go  one 
step  further  in  the  same  course.  I  think  we  can  not  do  so  vrith- 
out  trampling  on  the  statute. 

When,  therefore,  I  am  to  determine  whether  an  assignment 
made  by  partners,  of  their  partnership  property  only,  which  re- 
serves out  of  the  property  assigned  a  sum  for  their  support,  be 
void,  when  the  creditors  hav^  acquiesced  in  the  assignment  for 
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BeToral  years,  and  till  the  aasigiiees  hare  distribaied  the  monej 
arising  from  the  assets  among  the  creditors;  where  no  creditor 
has  been  actually  impeded  in  the  pursuit  of  his  remedy,  and 
where  at  last  the  creditors  themselves  do  not  sue,  but  the  as- 
signment is  questioned  by  assignees  under  a  commission  of  bank 
ruptcy,  I  shall  give  an  opinion  in  favor  of  such  an  assignment. 
But  I  shall  not  attempt  to  give  any  other  reason  for  my  opin- 
ion than  that  in  the  case  of  Murray  v.  Biggs  this  court  has  de- 
cided that  such  an  assignment,  under  such  circumstances,  ia 
good. 

In  the  case  of  Austin  v.  BeU^  20  Johns.  442,  Chief  Justice 
Spencer,  after  having  applied  his  great  and  discriminating  mind 
to  the  consideration  of  the  case  of  Murray  v.  Biggs,  notwith- 
standing that  case,  says:  ''I  am  bound  to  say  that  a  deed  which 
does  not  fairly  devote  the  property  of  a  perbon  overwhelmed  with 
debt,  to  the  payment  of  his  creditors,  but  reserves  a  portion  of  it 
to  himself,  unless  the  creditors  assent  to  such  terms  as  he  sbalJ 
prescribe,  is,  in  law,  fraudulent  and  void,  as  against  the  statute  ol 
frauds,  being  made  with  intent  to  delay,  hinder  or  defraud  cred- 
itors of  their  just  and  legal  actions."  The  assignments  of  Mr* 
Cairns  have  all  these  characters  of  the  assignment  of  the  Messrs. 
Becors,  which  induced  the  supreme  court  unanimously  to  pro- 
nounce thut  assignment  void.  Mr.  Cairns  was  overwhelmed  with 
debt.  He  reserved  an  annuity  of  two  thousand  dollars  a  year  for 
four  years,  unless  within  that  time  his  creditors  would  assent  to 
his  discharge. 

The  case  before  us  presents  none  of  the  features  which  were 
peculiar  to  the  case  of  Murray  v.  Biggs,  And  I  think  we  can 
not  sanction  this  assignment  of  Mr.  Cairns  without  so  far  re* 
pealing  the  statute  for  the  prevention  of  frauds;  or  give  e£fect 
to  any  part  of  the  assignments,  without  overruling  the  dedsioDS 
of  the  supreme  court  in  the  cases  of  Hyslop  v.  Clarbe,  14  Johns. 
458,  and  Austin  v.  Bell,  20  Id«  442. 

If  we  decide  that  the  assignments  are  invalid,  we  dispose  of 
a  large  part  of  this  case.  The  judgment  confessed  by  Mr.  Cairns 
remains  to  be  considered.  The  language  of  the  statute  in 
relation  to  judgments  and  executions  is  the  same  as  in  rela- 
tion to  grants  or  conveyances;  it  is  declared  that  they  ahaU 
be  clearly  and  utterly  void,  and  of  no  effect  if  they  be  entered 
with  intent  to  hinder  or  defraud  creditors  of  their  actions  or 
just  debts,  or  to  hinder  or  let  the  due  course  and  execution  of 
law  and  justice;  though  a  judgment  be  fraudulent,  this  will 
never  appear  on  the  face  of  it.    All  judgments  are  entered  ao* 
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cording  to  certain  forms;  and  if  these  be  duly  observed,  thej 
are  yalid  unless  they  may  be  set  aside  by  a  court  on  grounda 
which  do  not  appear  on  the  record.  Whether  a  judgment  be 
Tuid  or  not,  under  the  statute,  depends  on  the  intent  with  which 
it  was  entered.  The  intent  must  be  gathered  from  the  acts  and 
declarations  of  the  parties  in  relation  to  it.  If  a  judgment  be 
intended  to  secure  a  person  a  part  of  his  property,  so  that  he 
may  enjoy  it  against  the  will  of  any  one  of  his  creditors,  and  if 
it  will  have  that  effect,  it  is  void. 

Messrs.  Sedgwick  and  Lord,  on  the  day  the  judgment  was 
entered,  executed  a  declaration  that  they  held  the  judgment  in 
trust  for  securing  to  the  honorary  and  confidential  creditors  of 
Mr.  Cairns,  mentioned  in  a  schedule  to  the  declaration  annexed, 
the  payment  of  their  debts,  as  in  the  schedule  specified. 
Among  these  creditors,  Mackie,  Milne  and  Lockhart  are  not 
named.  There  cannot  be  a  doubt,  that  if  the  judgment  and 
declarations  were  an  independent  transaction  between  the  par- 
tieSy  the  judgment  would  be  valid.  It  would  be  a  legal  means  oi 
giving  a  preference  to  creditors  which  the  law  allows. 

I  entirely  concur  with  the  chancellor  in  the  opinion  he  has 
expressed,  that  where  a  security  is  taken  which  is  defective  or 
questionable,  and  I  will  add  fraudulent,  a  party  may  take  a 
new  security  that  may  be  exempt  from  all  objection.  But  then 
he  must  abandon  the  objectionable  or  fraudulent  security.  He 
cannot  hold  the  good  security,  and  yet  avail  himself  of  that 
which  is  vicious.  Much  less  can  he  make  the  new  security 
a  means  of  sustaining  that  which  was  illegal.  The  declaration 
of  trust  can  not  be  conclusive  as  to  the  intent  of  the  parties. 
For  as  to  the  intent,  as  in  relation  to  other  instruments,  we 
must  look  to  acts  and  expressions. 

Mr.  Sedgwick,  in  his  answer  to  the  seventh  interrogatory, 
flays,  that  **  the  instruments  and  judgment  are  now  held  by  de- 
fendant and  Daniel  Lord,  junior,  upon  the  trust  declared  as 
above  stated,  in  relation  to  the  same  respectively."  And  in  a 
further  answer  to  the  same  interrogatory,  he  says,  he  *'  knows 
of  no  act  or  thing  by  which  the  trusts  in  the  assignment  of  the 
twenty-fifth  of  March,  or  either  of  them,  have  been  annulled  or 
abrogated,  impaired  or  modified,  otherwise  than  by  the  opera- 
tion of  the  other  instruments  of  writing  above  mentioned." 
That  is,  by  the  subsequent  assignments  and  the  declaration  as 
to  the  judgment,  all  of  which,  except  the  last,  refer  to  and  con- 
firm the  trusts  expressed  iu  the  first  assignment  of  the  twenty* 
fifth  of  March. 
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In  a  petition  presented  to  the  circuit  court  by  Messrs.  Gaims^ 
Sedgwick  and  Lord,  the  fourth  of  May,  1824,  the j  saj  they 
**  claim  as  assignees  under  certain  truRt  deeds  or  assignments^ 
and  under  a  certain  judgment  confessed  to  them  in  trust  for  the 
benefit  of  the  creditors  of  Cairns,  the  said  deeds  and  last  men- 
tioned judgments  being  all  prior  to  the  said  judgment  of  Mackie^ 
Milne  and  Lockhart." 

In  answer  to  the  fourth  interrogatoiy  before  Master  Bolton^ 
Mr.  Sedgwick  answers  that  he  and  Mr.  Lord*'  haye  at  all  times, 
since  the  eighteenth  of  April,  1823,  insisted  upon  the  Talidity 
of  the  seyeral  assignments  and  conyeyanoes."  This,  as  well  as 
their  answer  to  the  bill,  is  sufficient  to  show  that  Messrs.  Sedg- 
wick and  Lord  neyer  gaye  up  the  assignments,  and  there  is 
abundant  eyidence  that,  in  accordance  with  their  opinion,  they 
continued  to  act  under  them  long  after  the  judgment  was  entered. 

They  sold  the  houses  to  Heniy  D.  Sedgwick  and  Deyelin,  on 
the  fifteenth  of  Januaiy,  1824,  and  they  say  they  then  consid- 
ered themselyes  as  holding  under  the  assignments.  They  had 
paid  to  Mr.  Cairns,  as  they  say,  on  account  of  the  proyision  for 
his  maintenance  contained  in  the  assignments,  between  two  and 
three  thousand  dollars.  A  great  part  of  this  was  paid  after  the 
judgment  was  entered,  so  that  Mr.  Cairns  receiyed  to  his  own 
use  this  large  amount  of  his  property,  while  Mackie,  Milne  and 
Lockhart  could  receiye  nothing,  on  account  of  their  debt  of  three 
thousand  dollars,  which  sum  they  had  paid  to  Mr.  Cairns  for  a  bill 
of  exchange  only  four  days  before  he  failed,  and  before  he  made 
his  first  assignment.  Add  to  this,  that  when  the  sheriff,  who 
held  the  Jieri  faciaa  issued  on  this  judgment,  applied  to  Mr. 
Sedgwick  to  show  if  there  was  any  proj>erty  of  Mr.  Cains  on 
which  the  execution  might  be  leyied,  Mr.  Sedgwick  told  him  he 
knew  nothing  about  it,  by  which  the  witness  understood  he  had 
no  directions  to  giye  concerning  it,  and  when  the  sheriff  asked 
him  if  the  property  had  not  been  assigned,  he  answered  it  had. 
There  seems  no  kind  of  question,  then,  that  after  the  judgment 
was  entered,  Messrs.  Sedgwick  and  Lord  continued  not  only  to 
insist  on  the  yalidity  of  the  assignments,  but  to  act  under  them. 
That  they  ayailed  themselyes  of  the  judgment  to  maintain  the 
assignments,  appears  from  the  testimony  which  I  shall  now 
notice. 

In  his  answer  to  the  sixth  inteirogatoiy,  before  Master  Bol- 
ton, Mr.  Sedgwick  states  that  the  assignees  always  maintained 
that  if  the  assignments  and  conyeyances  were  not  good  and 
valid  in  law,  then  tbo  judgment  was  yalid  and  binding.     In  an« 
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other  part  of  his  teBtimonj,  he  says  the  judgment  was  to  be 
resorted  to,  only  in  case  the  assignments  were  not  yalid.  And 
again,  the  fieri  facias,  he  says,  was  intended  to  cover  all  prop* 
erty  assigned,  provided  the  same  was  subject  thereto,  notwith- 
standing the  assignments. 

Mr.  Sedgwick  repeatedly  states  that  his  intentions  were  fair 
and  honorable;  and  that  neither  Che  assignments  nor  judgments 
were  intended  by  him  to  have  what  he  esteemed  an  undue  or 
fraudulent  operation.  To  this  no  one  will  more  readily  assent 
than  myself.  But  we  can  not  consider  declarations  of  this 
nature  from  parties  interested,  made  in  exculpation  of  their  con- 
duct. We  must  interpret  acts  by  their  consequences;  and  must 
presume  persons  intended  to  produce  the  effects  which  natu- 
rally flow  from  their  acts.  We  can  not  doubt  that  the  assignees^ 
Ifessrs.  Sedgwick  and  Lord,  intended  to  continue,  and  would 
have  continued,  to  pay  Mr.  Gaims  his  annuity,  and  to  have  ex- 
ecuted their  trust  according  to  the  assignments,  if  Mackie, 
Milne  and  Lockhart  had  not  instituted  a  suit  to  avoid  these 
Bflsigiiments.  In  what  situation  then  do  the  assignees  place  the 
creditors  by  means  of  the  judgment?  They  hold  to  the  cred- 
itors in  effect  this  language:  "  We  shall  go  on  and  execute  the 
trust  according  to  the  assignments,  whether  they  be  good  or 
bad.  If  you  institute  a  suit  and  set  the  assignments  aside,  you 
can  get  nothing  by  it;  because,  then,  we  shidl  claim  all  the 
property  under  the  judgment;  and  however  this  may  ben- 
efit the  favored  creditors,  mentioned  in  the  schedule,  yet  it  can 
be  of  no  advantage  to  you.''  Indeed,  this  is  exactly  Uie  opera- 
tion of  the  judgment,  if  this  court  confirm  the  decree  of  the 
dhancellor  as  to  the  assignments.  These  will  be  declared 
fraudulent  and  void;  and  yet,  if  the  judgment  is  permitted  to 
stand,  Mackie,  Milne  and  Lockhart  will  have  gained  nothing 
by  their  suit;  but  on  the  contrary,  will  have  borne  uselessly  all 
this  litigation.  Mr.  Oaims  may  yet  receive  his  two  thousand 
dollars  a  year,  if  the  schedule  creditors  do  not  object;  and  the 
assignees  will  be  perfectly  secure  that  no  other  dissatisfied 
creditors,  who  may  not  be  among  those  Mr.  Gaims  has  thought 
proper  to  favor,  will  ever  question  their  conduct.  The  judg- 
ment protects  them,  however  illegal  the  assignments  may  be 
under  which,  since  the  judgment  was  entered,  they  have  acted, 
and  may  continue  to  act. 

Let  us  suppose,  for  a  moment,  that  the  declaration,  executed 
when  the  judgment  was  entered,  instead  of  being  as  it  is, 
should  have  expressed  trusts  similar  to  those  contained  in  the 
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aasignmeDta;  that  is  to  say,  that  Mr.  Gaims  should  receive  out 
of  his  property  two  thousand  dollars  a  year;  provided  that,  if 
any  creditor  should  be  discontented,  and  should  sueceed  in^ 
establishing,  in  a  court  of  chancery,  that  this  provision  was 
fraudulent  and  void,  then  the  judgment  should  stand  good  for 
the  benefit  of  certain  favored  creditors.  I  can  not  think  thai 
we  should  hesitate,  for  a  moment,  to  pronounce  a  judgment 
connected  with  such  a  declaration  void.  It  can  make  no  differ- 
ence that  the  trusts,  as  to  the  judgment  now  in  question,  are 
not  on  the  same  paper  with  the  declaration  made  when  the 
judgment  was  entered. 

I  can  not  concur  in  opinion  with  the  chancellor,  that  the 
judgment  is  a  new  security,  unconnected  with  the  assignments, 
and  exempt  from  all  the  objections  which  apply  to  them.  I 
think  the  facts  as  they  stand  before  the  court,  so  far  from  not 
admitting,  as  the  chancellor  supposes,  a  presumption  that  the 
judgment  was  given  and  taken  upon  the  trusts  expressed  in  the 
antecedent  assignments,  prove  incontestably  that  the  judgment 
was  BO  given  and  taken.  The  evidence  that  the  assignees  con- 
tinued to  act  under  the  assignments ;  that  they  paid  Mr. 
Cairns'  money  according  to  the  assignments,  after  they  had  ob- 
tained the  judgment,  and  intended  to  continue  to  act  under  the 
assignments  until  they  should  be  declared  invalid,  is  as  positive 
proof,  it  appears  to  me,  as  the  nature  of  the  case  admits,  that 
the  judgment  was  confessed  by  Mr.  Cairns  with  an  intent  that 
it  should  be  used,  if  it  could  be  so  used,  to  support  the  assign- 
ments, and  deter  dissatisfied  creditors  from  questioning  them, 
and  for  no  other  purpose. 

I,  therefore,  think  that  this  judgment  was  devised  and  con- 
trived to  delay  creditors  of  their  lawful  actions  and  demands, 
to  the  hindrance  of  the  due  course  of  the  execution  of  law  and 
justice,  and  that  so  it  is  against  the  statute,  and  must  be  held 
utterly  void.  There  remains  to  be  disposed  of  the  two  inter- 
locutory decrees  of  the  circuit  court;  one  of  the  twenty-sixth  of 
May,  1824,  ordering  Mackie,  Milne  and  Lockhart,  to  pay  the 
cost  of  an  unsuccessful  application,  which  they  have  made  to 
have  lilr.  Cairns  examined  before  the  master;  and  the  other  oi 
the  twenty-seventh  of  the  same  month,  ordering  the  same  par- 
ties to  pay  the  costs  of  a  successful  application,  which  Messrs. 
Cairns,  Sedgwick  and  Lord  had  made  to  have  the  decree  of  the 
circuit  court  amended. 

These  decrees,  in  my  opinion,  were  both  erroneous.  The 
only  reason  that  we  can  find  for  the  first  decree  is  suggested  bj 
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Mr.  Sedgwick  in  an  afGldavit  which  he  made  and  read  to  oppose 
the  application;  which  is,  that  the  whole  business  having  been 
conducted  under  his  advice  and  agency,  he  was  better  acquainted 
witb  all  the  facts  than  Mr.  Cairns;  and  he,  Mr.  Sedgwick,  hav- 
ings been  examined,  it  was  unnecessary  to  examine  Mr.  Cairns. 

Hut  why  were  Mackie,  Milne  and  Lockhart  obliged  to  rest 
on  the  examination  of  one  party?  Had  they  not  the  same  right 
to  have  Mr.  Cairns  examined  that  they  had  to  have  the  testi- 
mony of  Mr.  Sedgwick?  Possibly  Mr.  Cairns  and  Mr.  Sedg- 
wick might  not  have  agreed  in  their  testimony.  Possibly  Mr. 
Cairns  might  nob  have  given  the  same  answers  as  to  the  intent 
of  the  assignments  and  judgment  that  Mr.  Sedgwick  had  given. 
£  can  imagine  no  possible  reason  why  this  application  should 
not  have  been  granted.  I  think,  therefore,  that  the  circuit 
court,  not  only  erred  in  compelling  Mackie,  Milne  and  Lock- 
hart  to  pay  the  costs  of  that  application,  but  in  refusing  to  let 
Mr.  Cairns  be  examined. 

On  the  twenty-seventh  of  May,  the  circuit  court  ordered  that 
its  own  decree  of  the  twelfth  of  January  preceding,  so  far  as  it 
ordered  costs  out  of  the  fund  to  Mackie,  Milue  and  Lockhart, 
having  been  unadvisedly  entered  without  the  authority  of  the 
court,  should  be  expunged.  Now,  if  this  decree  had  been 
wrongfully  entered  by  Mackie,  Milue  and  Lockhart,  then  they 
might  have  been  justly  chargeable  with  the  costs  of  the  applica- 
tion to  set  the  decree  right.  But  Messrs.  Cairns,  Sedgwick  and 
Lord  state  in  their  petition  to  have  the  decree  altered,  that 
they  were  informed  by  the  solicitor  of  Mackie,  IV^lne  &  Co., 
that  the  order  that  they  should  have  costs  was  inserted  by  the 
solicitor  of  Philip  Hone,  the  original  complainant  in  the  suit. 
There  is  nothing  to  contradict  this  information,  Messrs.  Sedg- 
wick and  Lord  do  not  allege  that  it  was  incorrect;  nor  is  there 
anything  to  show  that  Mackie,  Milne  &  Co.  had  ever  been  re- 
quested to  consent  to  an  alteration  of  the  order.  I  can  not 
conceive,  therefore,  why  Mackie,  Milne  and  Lockhart  should 
be  charged  with  the  costs  of  correcting  this  mistake.  In  my 
opinion,  the  orders  of  the  circuit  court  should  not  have  been 
affirmed  by  the  chancellor. 

My  opinion  is  that  the  decree  of  the  chancellor,  so  far  as  it 
respects  the  assignment,  be  affirmed.  That  so  far  as  respects 
the  judgment  and  the  two  interlocutory  orders  of  the  circuit 
court,  it  be  reversed,  and  the  judgment  declared  void.  That 
the  money  which  Mackie,  Milne  and  Lockhart  have  paid  under 
the  two  last-mentioned  decrees,  be  refunded  to  them  br  Cairns, 
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Sedgwick  and  Lord;  and  that  they  pay  to  Mackie,  Milne  and 
Lockhart  the  costs  of  those  applications.  That  so  much  of  the 
money  arising  from  the  sale  of  the  premises  mortgaged  to 
Philip  Hone  as  remains  (after  satisfying  the  mortgages  to  which 
the  same  premises  were  liable,  and  the  costs  of  the  mortgagees, 
or  of  those  representing  them,)  be  paid  to  Mackie,  Milne  and 
Lockhart,  on  account  of  their  judgmf^ut;  and  that  Cairns,  Sedg- 
wick and  Lord  pay  to  Maokie,  Milue  and  Luckhart  their  cost 
incurred  in  the  circuit  court,  the  court  of  chancery,  and  this 
court. 

Since  this  cause  was  argued  we  have  been  furnished  with  a 
manuscript,  purporting  to  be  the  report  of  a  case  decided  in 
the  vapreme  court  of  the  state  of  Louisiana,  sitting  in  the  east- 
ern 0 .strict,  by  which  it  appears  that  one  of  the  assignments  of 
Mr.  V '^ims  now  before  this  court,  was  by  the  judgment  of  the 
courb  of  Louisiana  declared  to  be  valid.  The  judges  of  Lou- 
isiana say  that  the  decree  of  our  chancellor,  avoiding  the 
assignment,  "  is  most  clearly  correct,  according  to  the  laws  of 
this  state,  on  the  subject  of  insolvencies."  But  the  court  of 
Louisiana  ooiisidor  thc»^  the  lex  loci  coniradus  ought  to  govern. 
They  Ihereinre  feel  theuiselveo  v>nstrained  to  ascertain  what  is 
our  law;  and  come  to  the  conolu.>iou  that  it  is  settled  in  favor 
of  the  assignments  by  the  ease  cf  Murray  v.  Biggs ^  notwith- 
standing our  chancellor's  opinion  that  the  case  could  not  sus- 
tain the  assignments  of  Mr.  CairLS.  I  have  already  noticed 
the  circumstances  which,  in  my  o[^iuion,  render  the  case  of 
Murray  v.  Bigga  different  from  thai  vn  which  we  are  now  ren- 
dering judgment.  I  am  entirely  difciosed  to  pay  the  court  of 
the  state  of  Louisiana  all  the  respect  t\uit  may  be  due  to  it,  bat 
when  I  am  searching  for  an  exposition  of  the  decisions  of  onr 
own  tribunals,  I  think  it  safer  to  take  as  guides  our  own  chan- 
cellor and  judges,  than  to  follow  those  who,  as  they  say  them- 
selves, probably  have  no  practical,  and  may  be  supposed  to  have 
little  even  theoretical  knowledge  of  our  laws.  In  the  cases  of 
Hyalop  V.  Clarke,  and  of  Austin  v.  BeU,  our  supreme  court  baa 
given  a  different  interpretation  to  the  case  of  Murray  v.  Biggs, 
from  that  which  has  been  adopted  in  Louisiana.  I  have  already 
assigned  my  reason  for  believing  that  the  judgment  of  the 
supreme  court  in  these  cases  was  correct;  and  I  End  nothing  in 
the  report  of  the  case  from  Louisiana  to  change  my  opinion. 

Clabx,  Lbtfebts,  Ltndb,  Thobh  and  Wilxeson,  Senators* 
concurred. 
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SATAas,  G.  J.  (after  stating  the  facts):  In  my  judgment,  all 
depends  on  the  yalidity  of  the  assignments,  particularly  the  as- 
signment of  April  18,  1823.  It  purports  to  be  a  conveyance  of 
the  Tery  property  out  of  which  the  fund  in  question  arises.  If 
it  did  not  conyey  the  property,  then,  clearly,  Cairns  was  not  the 
owner  on  the  first  of  August,  1823,  when  Sedgwick  and  Lord's 
judgment  was  docketed.  They  were  themselves  the  owners; 
and  a  judgment  in  their  favor  could  not  be  a  lien  on  their  own 
property.  If  the  assignment  was  fraudulent  and  void  as  to 
creditors,  still  it  was  valid  as  between  the  parties,  and  their 
rights  under  it  will  be  the  same  as  if  it  were  valid  against  all  the 
world.  It  does  not  lie  in  the  mouths  of  the  parties  to  the  fraud- 
ulent conveyance  to  say  it  is  fraudulent:  7  Johns.  161. 

I  lay  the  judgment  entirely  out  of  the  question.  Had  the 
plaintiffs  intended  to  rely  upon  it,  they  should  have  released  to 
the  defendant  the  property  on  which  it  was  to  become  a  lien. 
It  is  admitted  that  the  judgment  was  intended  to  come  in  aid 
of  the  assignment;  and  hence  the  assignees  have  subsequently 
been  executing  the  trusts  of  the  twenty-fifth  of  March,  and 
eighteenth  of  April,  1823,  particularly  the  first,  which  relates 
to  the  provision  for  the  insolvent. 

The  question  then  recurs,  were  those  assignments  valid;  or,  if 
not,  were  they  void  in  part,  or  tn  ioto?  Suppose  the  debtor,  find- 
ing himself  in  failing  circumstances,  had  conveyed  the  whole  of 
his  property  to  assignees  in  trust  for  himself,  could  there  be  a 
question  on  the  subject?  An  insolvent  will  not  be  permitted 
thus  to  defraud  his  creditors  and  mock  the  insulted  majesty  of 
the  laws.  When  a  debtor  fails,  either  from  misfortune  or  folly, 
or  from  dishonest  motives,  his  property,  in  moral  justice,  be- 
longs to  his  creditors.  He  is  permitted  to  prefer  in  payment 
snch  creditors  as  he  pleases.  This  is  giving  him  power  enough^ 
but  when  he  appropriates  the  property  to  his  own  use,  the  act 
becomes  fraudulent.  Nor  does  it  lie  in  his  power  to  prescribe 
terms  to  his  creditors.  The  law  is  open  to  them.  They  have  a 
right  to  pursue  their  debtor  in  the  mode  pointed  out  by  law, 
and  any  act  which  obstructs  them  in  their  pursuit  is  against 
law,  and  of  course  void;  unless  such  act  appropriates  the  prop- 
erty to  the  payment  of  debts. 

Our  statute  of  frauds,  1  B.  L.  75,  sec.  1,  declares  all  convey- 
ances of  goods,  to  the  use  of  the  grantor  void  and  of  none  effect. 
The  second  section  declares  all  conveyances  of  lands  or  goods, 
made  with  intent  to  delay,  hinder,  or  defraud  creditors,  utterly 
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Toid,  as  against  such  creditors.    This  statute,  as  has  often  been 
said,  is  only  in  affirmance  of  the  common  law. 

The  trusts  created  bj  the  assignments  are  good  in  part  and 
bad  in  part;  and  the  rule  in  such  cases  has  been  settled  in  the 
case  of  Hyslop  t.  Clarke,  14  Johns.  465.  The  court saj:  "It 
appears  to  be  an  established  rule,  that  where  a  bond  is  void  in 
part  as  against  the  positive  provisions  of  a  statute,  the  whole 
bond  is  void."  This  doctrine  is  recognized  in  Austin  v.  Bell,  20 
Johns.  449,  and  is  not  controverted,  in  terms,  in  any  subsequent 
case.  How  far  it  is  impaired,  if  at  all,  by  Murray  v.  Biggs,  15 
Johns.  571, 1  will  next  consider. 

When  that  case  was  discussed  by  the  late  chanceUor,  he  re- 
marked, speaking  of  Tarbuck  v.  Marbury,  2  Yem.  510,  that  a 
reservation  of  part  of  the  interest  to  himself,  as  in  that  case, 
and  in  the  one  of  Estwick  v.  Caillaud,  5  T.  B.  420,  did  not  de- 
stroy the  provision  in  respect  to  the  residue;  though  if  the  part 
unreserved  was  deficient,  the  creditors  might,  perhaps,  apply  to 
a  court  of  equity  for  the  residue.  But  if  the  power  enabled  the 
grantor  to  defeat  the  whole  provision,  all  the  cases  concurred 
in  declaring  it  null  and  void.  When  that  case  came  into  this 
court.  Chief  Justice  Thompson,  who  delivered  the  opinion  of 
the  court,  says:  "The  grantors  having  reserved  to  their  own 
use,  for  their  maintenance  and  support,  a  part  of  the  property 
covered  by  this  deed,  forms  no  objection  to  the  appropriation  of 
the  residue.  This  is  fully  established  by  the  cases  I  have 
already  referred  to;  and  is  indeed  admitted  by  the  chancellor  in 
the  case  before  us;  though,  in  case  of  a  deficiency  to  satisfy  the 
creditors,  they  might  apply  to  a  court  of  equity  for  the  appro- 
priation of  the  property  so  reserved,  towards  the  payment  of 
their  demands.  As  the  learned  judge  had  cited  no  case  im- 
mediately to  this  point,  I  have  examined  all  the  cases  cited  by 
him.  In  none  of  them  does  this  feature  exist,  except  the  two 
cases  cited  by  the  chancellor  from  2  Yern.  510,  and  5  T.  B.  424. 
The  first  of  these  cases  was  as  follows:  William  Marbury,  in 
1672,  made  a  conveyance  to  Brook  and  others,  of  his  estate,  to 
the  use  of  himself  for  life,  with  power  to  mortgage  such  part  of 
the  estate  as  he  pleased,  remainder  to  the  trustees  and  their 
heirs,  iu  trust  to  sell  and  pay  all  his  debts.  Mortgages  were 
executed  on  all  the  estate.  Debts  were  incurred  by  him,  bj 
judgments,  statutes,  bonds,  and  simple  contracts.  The  trustees 
having  the  legal  estate,  the  creditors  could  not  recover  at  law. 
The  question  in  chancery  was,  whether  the  creditors,  by  judg- 
ment and  statute,  should  be  preferred  to  those  by  bond  and 
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simple  contract;  or  whether  they  should  take  their  average  with 
the  others.  The  court  held  the  deed  of  trust  fraudulent  and 
Toid;  and  assigned  two  reasons:  1.  Because  Marbury  continued 
in  possession,  and  kept  the  deed  in  his  custody,  and  the  credi- 
tors had  no  notice  of  it;  2.  That  having  reserved  a  power  to 
mortgage,  he  might  have  charged  it  to  the  full  value;  which 
amounted,  in  effect,  to  a  power  of  revocation,  and  therefore  was 
fraudulent  as  against  creditors  by  judgment  and  statute.  If 
this  case  proves  anything,  as  to  the  point  now  under  considera- 
tion,  it  is  this:  That  a  conveyance  to  trustees  to  the  use  of  the 
grantor  is  void;  and  the  creditors  have  the  same  remedies  as  if 
the  conveyance  had  never  been  made.  But  it  by  no  means 
shows  that  a  reservation  in  a  deed,  to  the  use  of  a  grantor,  is 
valid  as  against  creditors.  It  does  not  appear,  in  this  case,  that 
Marbniy  was  indebted  to  any  great  amount.  Above  all,  it  does 
not  appear  that  he  was  insolvent  when  he  executed  the  convey- 
ance. 

The  only  case  which  is  left  to  support  this  doctrine  is  that  of 
EsUoick  V.  CaiUaud,  6  T.  B.  420.  In  that  case  it  appeared  that 
the  defendant  had  levied  on  certain  property,  in  possession  of 
the  plaintiff,  by  virtue  of  an  execution  against  Lord  Abiugdon, 
at  the  suit  of  one  Townsend.  Lord  Abingdon  being  indebted^ 
bat  not  insolvent  (for  that  is  not  stated,  nor  is  it  inferable), 
made  a  conveyance  to  the  plaintiff  of  part  of  his  property,  in 
trust  to  receive  the  profits,  and  pay  one  half  to  Lord  Abingdon, 
and  the  other  half  to  his«chedule  creditors.  On  the  trial  it  was 
left  to  the  juiy  to  decide  whether  the  deed  was  made  to  defraud 
Lord  Abingdon's  creditors.  It  appeared  that  Townsend's  debt 
was  one  of  long  standing;  that  his  father,  the  original  creditor, 
had  never  demanded  the  debt;  the  present  Townsend  had  not 
sued,  nor  threatened  to  sue,  when  the  deed  was  given,  and 
some  time  before  it  was  done.  Lord  Abingdon  had  offered  to 
pay  Townsend,  in  the  materials  of  a  house.  The  debt  arose 
originally  by  Townsend's  father  building  a  house  for  Lord 
Abingdon.  The  jury  found  for  the  plaintiff,  being  of  opinion 
that  there  was  no  intention  of  defrauding  creditors.  The  court 
refused  a  new  trial,  saying  that  Lord  Abingdon  had  a  right  to 
prefer  one  set  of  creditors.  Ashurst,  J.,  says:  **  Though  a  part 
of  the  profits  was  reserved  for  Lord  Abingdon  himself,  that, 
alone,  will  not  avoid  the  legal  estate  in  the  trustees,  for  the 
benefit  of  the  scheduled  creditors;  and  when  those  creditors 
are  satisfied,  the  other  creditors  may  apply  to  a  court  of  equity 
for  the  residue."    Buller,  J.,  said,  taking  the  deed  by  itself,  it 


J02  Magkie  t;.  Oaibns.  [New  Tork, 

<9did  not  appear  to  be  fraudulent.    It  was  not  stated  to  be  a  oon- 

-^eyanoe  of  all  the  property  of  Lord  Abingdon;  and  the  oontmij 

;  appeared  from  the  evidence,  as  Lord  Abingdon  had  offered  paj- 

^  ment  out  of  other  funds,  which  showed  that  he  had  no  intention 

•  of  defrauding  Townsend.    He  also  adds:   ''  As  Lord  Abingdon 

.  assigned  over  more  than  would  probably  be  sufficient  to  salasfy 

those  creditors,  it  seems  to  me  that  it  was  a  fair  proposal  on  his 

part,  that  a  certain  portion  of  the  rents  and  profits  should  be 

reserved  for  his  own  benefit  in  the  mean  time."     This,  however, 

had  reference  to  the  fairness  of  the  transaction  as  between  Lord 

.  Abingdon  and  the  scheduled  cieditors. 

The  plaintiff,  in  that  case,  being  told  that  his  remedy  was  in 

V  equity,  filed  his  bill  in  the  exchequer,  and  obtained  an  injunction; 

*.  and  on  a  motion  to  continue  it,  that  court  considered  the  ques- 

^iion  of  fraud  as  rea  judicaia,  having  been  decided  in  the  king^s 

bench.     And  as  to  reaching  property  in  the  hands  of  a  trostee, 

or  stock  in  the  funds,  Chief  Baron  McDonald  said:  '*  Courts  erf 

equity  have  never  granted  an  injunction  in  a  similar  case.-"  2 

Anst.  381,  S.  C. 

JJ  this,  therefore,  is  to  be  considered  a  parallel  case,  and  as 
confruUing  the  present,  it  proves  that  both  the  chancellor  and 
Chief  Justice  Thompson  were  mistaken,  in  saying  that  a  coori 
of  equity  would  direct  the  property  reserved  to  be  appropriated 
to  the  payment  of  the  creditors  not  contained  in  the  schedule. 
But,  in  truth,  it  is  not  analogous.     Lord  Abingdon  was  not  an 
insolvent  debtor.     Townsend  was  not  a  creditor  pursuing  his 
legal  remedies  when  the  deed  was  executed,  nor  for  several  years 
afterwards.     Before  the  deed  was  given,  Lord  Abingdon  offered 
payment.   He  left  part  of  his  property  unconveyed;  and  as  may 
be  inferred  from  the  remarks  of  Mr.  Justice  Buller,  sufficient 
to  pay  the  debt  in  question.     Such  is  the  case  from  which  the 
late  chancellor  and  Chief  Justice  Thompson  drew  the  doctrine 
that  **  the  grantors  having  reserved  to  their  own  use,  for  their 
maintenance  and  support,  a  part  of  the  property  covered  by 
the  deed,  forms  no  objection  to  the  appropriation  of  the  resi- 
due."   It  should  be  stated  that  this  was  not  considered  the 
principal  point  in  the  case  they  were  deciding. 

However  unsupported  this  proposition  may  be,  and  I  think 
I  have  shown  that  it  has  no  adjudged  case  to  support  it,  yet  it 
seems  to  be  distinctly  asserted  and  assented  to  by  this  court 
The  chancellor  thinks  the  case  in  which  it  was  asserted  not  in 
point  for  the  one  we  are  considering.  It  is  true  that  Chief 
Justice  Thompson  considers  all  the  creditors  of  the  insolvents 
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as  satisfied  with  the  airangements  made  by  the  assignments. 
He  regards  this  as  important  And  if  the  facts  are  so  to  be  nn- 
derstood,  there  can  be  no  objection  to  it;  nor  would  it  be  an 
anthoritj  for  this  case.  Here  the  creditors,  Maclde^  Milne  and 
Liockharty  haTe  never  assented  to  the  assignment.  They  have 
loet  no  time  in  endeayoring  to  recover  their  just  dues  by  legal 
process.    Nor  are  laches  of  any  kind  impatable  to  them. 

Bat  if  the  case  of  Murray  v.  Bigga,  is  to  be  considered  as  an 
authority  in  this  case  (and  Chief  Justice  Spencer  so  considered 
it  in  the  case  of  Austin  v.  Bell,  though  he  evidently  denied  its 
correctness)  if  it  must  be  met,  then  I  would  ask,  in  the  veiy 
appropriate  and  forcible  language  of  the  present  chanceUor: 
"  Is  it  law  that  every  insolvent  debtor  in  this  state,  may,  by 
assigning  all  his  property  in  trust,  secure  to  himself  an  allowance 
of  two  thousand  dollars  a  year,  or  any  other  sum  from  his  own 
property?"  And  I  will  add,  is  it  not  directly  against  the 
statute  ?  Our  laws  have  specified  what  property  of  a  debtor  the 
creditor  shall  not  take  from  him.  Any  attempt  of  the  debtor 
to  set  apart  a  fund  for  his  own  support  must  be  fraudulent  and 
Toid.  If  he  may  take  to  his  own  use  two  thousand  dollars  a 
year,  why  not  five  thousand  dollars?  And  if  for  four  years, 
why  not  for  ten,  or  even  twenty,  as  in  the  case  of  Murray  v. 
Biggs.  To  state  such  a  proposition  is  a  sufficient  refutation  of 
it.  It  offends  the  moral  sense;  it  shocks  the  conscience,  and 
produces  an  exclamation.  It  is  directly  against  the  statute,  and 
cannot  stand  before  it. 

But  even  should  this  assignment  be  considered  a  valid  one, 
it  is  conceded  that  the  amount  appropriated  to  the  grantor's 
use,  may  be  taken  to  satisfy  creditors  by  an  application  to  a 
court  of  equity  for  that  purpose.  What,  in  substance,  is  the 
present  application  but  a  contest  for  this  very  appropriation  ? 
The  yalidity  of  this  reservation  does  not  arise  collaterally;  it  is 
directly  called  in  question.  It  is  almost  the  only  ground  of 
contention.  If,  therefore,  it  is  admitted  that  these  creditors 
will  be  entitled  to  the  reservation  in  question,  by  filing  a  bill 
expressly  for  that  purpose;  then  I  would  ask  why  turn  them 
out  of  court,  when  it  is  admitted,  if  they  come  in  a  different 
attitude,  they  will  be  entitled  to  what  they  ask  ?  For  whose 
benefit  are  we  to  direct  all  this  circuity  of  action  ?  Surely  not 
for  the  benefit  of  the  creditors;  nor  yet  for  the  benefit  of  the 
insolvent. 

On  the  whole,  I  am  of  opinion  that  the  assignments  are 
fraudulent  and  Toid,  as  against  creditors  pursuing  their  legal 
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remedies;  but  valid  as  between  the  parties.  That  the  judg- 
ment constitutes  no  lien  on  the  property  out  of  which  the  fond 
in  question  was  raised;  the  equity  of  redemption  haying  been 
preyiously  conveyed  by  a  deed  which  was  valid  as  between 
Oaiins  and  his  assignees.  And,  therefore,  that  MacMe,  Milne 
and  Lockhart,  are  entitled  to  the  fund  in  question,  or  so  mnch 
thereof  as  will  pay  their  judgment.  Certain  deductions,  how- 
ever, should  be  made  from  it.  In  my  judgment,  both  these 
parties  litigant  should  receive  their  costs  ior  appearing  as  de- 
fendants at  the  suit  of  Philip  Hone.  But  after  the  contest  for 
this  fund  became  a  suit  between  them,  costs  should  be  awarded 
to  the  prevailing  party. 

I  am  of  opinion,  therefore,  that  so  much  of  the  decree  of  his 
honor,  the  chancellor,  as  awards  the  fund  in  court  to  Sedgwick 
and  Lord  should  be  reversed,  with  costs.  And  so  much  as 
affirms  the  decree  of  the  circuit  judge  of  the  twenfy-seventh  of 
May,  altering  the  decree  of  the  twelfth  of  Januaiy,  1824,  should 
also  be  reversed,  with  costs;  and  the  residue  affirmed. 

Bust,  Cbamsb,  Crabt,  Gabddisb,  Gbekhlt,  HAHoaT,  Laki, 
Mallobt,  McImttbb,  Moboan,  Nxlsov,  Woosteb  and  Wbeobt, 
Senators,  concurred. 

For  affirmance:  Bowxav,  Buebows,  Dudlxt,  Eabll,  Eus* 
woBTH,  and  Ejetes,  Senators. 

A  majority  of  the  court  concuning  in  the  result  of  the  opin- 
ions delivered  by  Savage,  Chief  Justice,  and  Colden,  SenatcHr^ 
the  following  decree  was  thereupon  entered: 

Decree.  A  majority  of  this  court  being  of  opinion  that  the 
assignment  or  conveyance  made  by  the  said  William  Oaims  to 
the  said  Robert  Sedgwick  and  Daniel  Lord,  jun.,  is  void,  by 
reason  of  the  trust  or  provision  contained  therein  for  the  benefit 
of  the  said  William  Cairns,  it  is  adjudged  and  decreed,  that  00 
much  of  the  aforesaid  decree  of  the  court  of  chancery  as  relates 
to  the  said  assignment  or  conveyance,  be  in  all  things  affirmed. 

And  a  majority  of  the  court  being  also  of  opinion  that  the 
judgment  confessed  by  the  said  William  Cairns  to  the  said 
Robert  Sedgwick  and  Daniel  Lord,  jun.,  is  also  void,  it  is 
adjudged  and  decreed,  that  so  much  of  the  aforesaid  decree  of 
the  court  of  chancery,  as  affirms  the  validity  of  the  said  judg- 
ment, be  reversed. 

And  it  is  also  adjudged  and  decreed,  that  the  surplus  moneys 
arising  from  the  sale  of  the  mortgaged  premises  mentioned  in 
the  pleadings  in  this  cause,  and  now  remaining  in  the  court  of 
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equity  for  the  first  circuit  of  this  state,  be  applied  as  follows: 
Fitet,  to  the  payment  of  the  amount  due  on  the  judgment  in 
favor  of  the  said  William  Mackie,  Andrew  Milne,  and  Andrew 
liockhart;  next,  to  the  payment  of  their  costs  as  hereinafter  de- 
creed; and  that  the  balance,  if  any,  do  remain  in  the  said  cir- 
cuit court,  subject  to  the  order  thereof. 

And  it  is  also  adjudged  and  decreed,  that  the  costs  of  the 
said  William  Mackie,  Andrew  Milne  and  Andrew  Lockhart,  in 
the  circuit  court  and  in  the  court  of  chancery,  including  their 
costs  on  the  interlocutory  decree  of  the  circuit  court,  made  on 
the  twenty-sixth  day  of  May,  1824,  and  on  the  interlocutory  de- 
cree of  the  same  court,  made  on  the  twenty-seyenth  day  of  that 
month,  be  paid  to  them  out  of  the  aforesaid  surplus  moneys, 
provided  the  said  surplus  moneys  shall  be  sufficient  for  that 
purpose,  after  paying  to  the  said  William  Mackie,  Andrew 
Milne  and  Andrew  Lockhart,  the  amount  of  their  judgment 
as  above  directed;  and  in  case  the  said  surplus  moneys  shall 
not  be  sufficient,  it  is  hereby  adjudged  and  decreed,  that  so 
much  of  the  said  costs  as  may  have  accrued  since  the  making 
of  the  decretal  order,  made  by  the  circuit  court  for  the  sale  of 
the  said  mortgaged  premises,  be  paid  to  the  said  William 
Mackie,  Andrew  Milne  and  Andrew  Lockhart,  by  the  said 
William  Cairns,  Bobert  Sedgwick  and  Daniel  Lord,  jun. 

And  it  is  also  adjudged  and  decreed,  that  the  said  William 
Cairns,  Bobert  Sedgwick  and  Daniel  Lord,  jun.,  do  refund  to 
the  said  William  Mackie,  Andrew  Milne  and  Andrew  Lockhart, 
the  amount  of  the  costs  paid  by  them  to  the  said  Cairns,  Sedg- 
wick and  Lord,  pursuant  to  the  aforesaid  interlocutory  decreea 
of  the  twenty-sixth  and  twenty-seyenth  of  May,  1824. 

And  it  is  also  adjudged  and  decreed,  that  so  much  of  the 
aforesaid  decree  of  Uie  court  of  chancery,  relating  to  the  appli- 
cation of  the  surplus  moneys  arising  from  the  sale  of  the  mort- 
gaged premises,  mentioned  in  the  pleadings  in  this  cause,  and 
to  the  costs  of  this  suit,  as  is  inconsistent  with  the  provisions 
of  this  decree,  be  reversed,  and  that  this  cause  be  remitted  to 
the  court  of  chancery,  to  the  end  that  this  decree  may  be  car- 
ried into  effect. 

And  it  is  also  adjudged  and  decreed,  that  the  costs  of  the 
said  William  Mackie,  Andrew  Milne  and  Andrew  Lockhart, 
upon  the  proceedings  in  this  court,  be  paid  to  them  out  of  the 
aforesaid  surplus  moneys,  in  case  the  same  shall  be  sufficient 
for  that  purpose,  after  payment  of  the  judgment  and  costs 
hereinbefore  mentioned;  and  if  not,  then  by  the  said  William 
Cairns,  Bobert  Sedgwick,  and  Daniel  Lord,  jun. 
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That  a  Oxns&al  AasioinnEirr  10  Teusixb  for  the  benefit  of  creditoo, 
which  does  not  oomimie  all  of  the  Msignor's  property,  or  wherein  is  reserved 
•ome  fatnre  allowance  for  the  assignor  is  void,  is  settled  in  New  York  in  the 
following  adjadications,  each  of  which  mentions  with  approval  the  prindpil 
<Me:  Wilder  v.  WUwe,  6  Cow.  288;  a  C,  4  Wend.  112;  Seward  v.  /adbos, 
S  Cow.  433;  Haatinga  v.  BeUaiap,  I  Demo,  197;  Beek  v.  BvrdeU,  1  Paige, 
310;  Van  Nest  ▼.  Toe,  1  Sandt  10;  Berry  ▼.  Riley,  2  Barb.  309;  Bwrdki  t. 
Po9t,  12  Id.  178;  McLean  ▼.  BuiUm,  19  Id.  454;  BiAop  ▼.  Haiaey,  13  How. 
168;  CurUa  v.  LeavUt,  15  K.  T.  116;  i^iuu  ▼.  Farley,  3  Kejes*  401.  See 
note  on  residuary  interest  in  assignor  avoiding  assignment:  WWka  v.  Ferrh 
4  Am.  Dea  364,  367;  Freeman  on  Executions,  sec  146;  see,  also,  Kofhr  v. 
Foedick,  4  Am.  Dec  203,  note. 

Maclie  ▼.  CaimSy  is  cited  in  Orover  ▼.  Wakeman,  11  Wend.  191;  FFatei^ 
6iiry  v.  Sturtevant,  18  Id.  363;  WiUon  ▼.  ibr«yeA,  24  BarK  126;  and  in  many 
of  tiie  above  decisions,  as  demonstrating  that  a  debtor  may  prefer  a  creditor; 
in  Pepper  ▼.  Haig/U,  20  Barb.  437;  Fiedler  v.  Day,  2  Sandl  597;  O'NeU  t. 
.  JSalmon,  25  How.  253;  J>e  Beeriski  ▼.  Page,  47  BarK  175;  &  C,  36  K.  Y. 
539;  MiUnaelU  v.  Kel^,  5  Abb.  K.  a  445;  a  C,  3  Keyes,  401,  on  the  point 
that  an  assignment  void  in  part  for  frand,  is  void  in  Mo;  and  in  jyimernoit 
T.  LeaviU,  23  Barb.  81,  in  regard  to  the  invalidity  of  a  judgment  oonfeswd 
to  secure  an  assignment  held  to  be  fraudulent. 
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Doe  ex  dem.  Tatem  t;.  Paine. 

[i  Hawks,  64.J 

Tbrmdii,  QmsnoKS  of.— What  are  the  temuni  or  bonndariea  in  a  gnat  or 
deed,  Ib  a  qneetion  of  law  for  the  court;  where  those  bonndariea  or  ter^ 
mini  are,  is  a  qnestion  of  fact  for  the  jury. 

Natural  Objects,  when  foand,  prevail  over  conrses  and  distances. 

GouBSES  AMD  DISTANCES  may  be  used  as  guides  by  which  to  find  natural  ob- 
jects, or  to  determine,  in  cases  of  doubt,  which  of  two  or  more  natural 
objects  is  the  one  intended.  They  explain  latent  ambiguities,  but  do 
not  control  natural  boundaries. 

EnBCTBfBirr.  The  leesors  claimed  a  certain  island  marked  X 
in  a  diagram  produced  in  the  cause,  by  virtue  of  a  grant  from 
the  state,  dated  March  18,  1823.  The  defendants  were  in  pos- 
session, aod  derived  title  under  a  patent  granted  to  John  and 
Thomas  Williams  and  Joseph  Ferebee,  dated  December  2, 1807, 
described  and  bounded  as  follows:  *'A  tract  of  land,  etc., 
known  by  the  name  of  Betsy's  Marsh  or  island,  beginning  at 
Herring's  gut,  the  beginning  place  of  John  Humphries'  entry, 
running  north  79,  east  six  chains  and  thirty  links,"  etc.,  giving 
the  courses  inclosing  an  entry  made  by  John  Humphreys, 
Esq.  One  of  the  calls  for  a  course  was  '*  south  80  west,  forty 
chains,  along  the  north  channel,"  and  according  to  this  call,  the 
distance,  and  the  course  and  distance  terminated  at  different 
points.  Following  one  of  these  termini^  according  to  the  sub- 
sequent courses  and  distances,  the  lines  would  include  nearly 
one  half  the  island  of  X,  but  the  lines  would  be  in  the  navigable 
waters  of  North  Channel. 

Defendants  offered  a  copy  of  John  Humphries'  entry,  to 
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enable  the  jury  to  disooyer  the  proper  boundaries  of  the  patent; 
and  contended  that  the  whole  of  island  X  was,  at  the  date  of 
their  patent ,  included  in  what  was  known  as  Betsy's  Marsh; 
that  the  sluices  had  been  enlarged  by  storms  between  that  piece 
of  hind  and  the  body  of  the  marsh ;  and  that  there  never  was, 
nor  is,  a  channel  between  the  island  and  the  mainland.  To 
prove  this,  John  and  Thomas  Williams  were  called,  whose  tes- 
timony was  objected  to  on  the  ground  of  interest,  they  haying 
conveyed  by  deed  of  bargain  and  sale,  with  warranty  to  Sawyer, 
one  of  the  defendants.  Sawyer  executed  a  release,  and  the 
witnesses  were  allowed  to  testify.  The  plaintiff  called  Samuel 
Ferebee,  the  surveyor  who  laid  out  the  land  under  defendant's 
patent,  but  he  could  not  say  whether  the  small  islands  were  in- 
cluded in  the  survey  or  not,  nor  did  his  field-book  of  the  survey 
correspond  with  the  calls  of  the  patent. 

The  court  informed  the  jury  that  the  principal  question  was 
whether  the  land  coyered  by  the  grant  of  the  plaintiff's  lessor  was 
included  within  the  bounds  of  the  patent  under  which  the  de- 
fendants claimed.  If  it  was,  then  they  should  find  for  the  defend- 
ants, as  theirs  was  the  oldest  patent.  In  ascertaining  the  true 
boundary,  they  would  be  guided  by  those  calls  in  the  patent 
which  appeared  to  them  most  certainly  to  make  out  the  intention 
of  the  parties;  that  there  was  no  dispute  until  they  came  to  the 
letter  E  in  the  plat  whence  the  call  was  north  80  west,  40  chains, 
along  the  north  channel,  and  therefore  the  natural  boundaxj 
must  be  followed.  And  if  there  were  no  other  calls,  oouise  and 
distance  should  guide  the  jury,  and  would  carry  them  through 
and  include  part  of  the  island  of  X.,  entitling  the  plaintiff  to 
the  remainder.  It  was  no  objection  that  the  line  ran  acrosB 
navigable  waters,  in  locating  the  true  boundary  of  land.  The 
jury  were  directed  to  consider  any  other  calls  that  defined  the 
boundaries  with  greater  certainty.  The  court  charged  that 
Ferebee's  field-not«s  were  not  admissible  evidence,  saye  for  the 
purpose  of  refreshing  his  memory. 

Verdict  for  the  defendants.  Plaintiff's  motion  for  a  new  trial 
being  overruled,  he  appealed. 

L,  Martin^  for  the  defendants. 

By  Oourt,  Hbkdebson,  J.  What  are  the  termini  or  bounda- 
ries of  a  grant  or  deed  is  a  matter  of  law.  Where  those  boun- 
daries or  termini  are  is  a  matter  of  fact.  It  is  the  province  of 
the  court  to  declare  the  first,  that  of  the  jury  to  ascertain  the 
second.    Where  nalural  objects  are  called  for  as  the  termini, 
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and  the  coarse  and  distance  and  marked  lines  are  also  given, 
the  natural  objetsts  are  tbe  termini,  and  the  course  and  distance 
and  marked  lines  can  only  be  resorted  to  by  the  jury  to  ascertain 
the  natural  objects;  they  act  as  pointers  or  guides  to  the  natural 
object.  When  the  natural  boundary  is  unique,  or  has  proper- 
ties peculiar  to  itself,  these  pointers  or  guides  can  have  but  lit- 
tle effect;  in  fact,  I  believe,  none.  Where  there  is  more  than 
one  natural  object  in  the  neighborhood  answenng  the  descrip- 
tion, that  is  having  common  qualities,  then  those  pointers  or 
guides  may  be  reverted  to,  to  ascertain  where  the  object  called 
for  isy  or  which  is  the  object  designated.  They  do  not  then  con- 
tradict or  controvert  natural  boundary;  they  explain  a  latent 
ambiguity  created  by  there  being  more  than  one  object  which 
answers  the  description.  It  is  completely  within  Lord  Bacon's 
illustration  of  the  rule  as  to  a  latent  ambiguity. 

The  judge  was,  therefore,  right  in  his  general  observations, 
that  natural  boundaries  must  prevail  over  artificial;  but  this  is 
rather  a  rule  of  law  than  of  fact;  it  governs,  properly  speaking, 
him  and  not  the  jury.     It  was  a  misapplication  of  the  rule  to  in- 
form the  jury,  that  after  arriving  at  the  letter  H.,  they  were  at 
liberty  to  pass  through  the  island  X  on  the  way  to  the  great  shoal, 
including  part  thereof  within  the  grant,  and  excluding  part. 
The  rule  must  work  both  ways.     If  the  grant  includes  the  whole 
of  Betsy's  Marsh  or  island,  without  regard  to  courses  and  dis- 
stances,  because  called  for  by  it,  nothing  but  what  is  Betsy's 
marsh  or  island  can  bj  included  in  it  by  courses  and  distances. 
The  island  X  was  part  of  Betsy's  Marsh  or  island,  or  it  was  not. 
If  the  first,  the  whole  of  it  was  included  in  the  grant;  if  it  was 
not,  none  of  it  could  be  brought  within  it  by  artificial  calls; 
but  this  error  produced  no  eflect,  the  jury  included  the  whole 
of  the  island  X.    A  new  trial  ought  not  to  be  granted,  there- 
fore, for  this  error.     The  survey  of  Humphries'  entry  made  by 
Messrs.  Williams,  was  admissible  to  show  the  extent  of  Betsy's 
Marsh  or  island,  for  the  entry  and  grant  had  the  same  calls.    It 
was  also  proper  to  show  that  they,  the  Messrs.  Williams,  for 
they  were  witnesses  on  the  trial,  were  uniform  in  their  opinions 
on  the   subject,  and,  I  understand,  from   the  judge's  charge 
taken  together,  that  it  was  introduced  for  the  first  purpose,  for 
throughout  the  jury  are  told  that  natural  boundaries  will  pre- 
vail over  artificial,  by  which  I  understand  the  judge  to  say,  that 
in  law  tbe  grant  includes  the  marsh  or  island.     I  am  inclined  to 
think  that  the  difficulties  in  this  case  have  arisen  from  not  attend- 
ing to  the  description  in  the  grant,  which  is  marsh  or  island. 
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If  the  island  X  oonld  not  pass  under  description  of  island,  ao 
island  being  land  separated  by  water  from  other  lands,  and 
there  being  a  sluice  between  the  island  X  and  what  is  called  the 
main  island,  at  all  times  having  water  in  it,  although  fordable 
by  cattle  and  hogs,  yet,  it  might  pass  under  the  descriptioQ  of 
marsh,  for  a  marsh  may  include  many  islands,  particularly  when 
separated  only  by  narrow  and  shallow  sluices,  and  in  the  neigh- 
borhood of  and  surrounded  by  broad  and  deep  waters,  where 
such  small  separations  would  scarcely  attract  attention. 

It  is  not  the  duty  or  perhaps  right  of  this  court  to  yalue  the 
evidence;  but  I  think  it  would  not  be  improper  in  this  case  to 
say  that  after  arriying  at  the  letter  H,  if  the  line  passed  through 
the  sluice,  that  is  along  it,  there  was  no  possible  inducement 
after  getting  through  it  to  go  to  the  great  shoal  at  the  head  of 
the  channel,  a  terminus  called  for  in  the  grant;  only  land  cov- 
ered by  navigable  water, '  which  would  pass,  was  included 
thereby;  they  would  obviously  have  proceeded  immediately  to 
the  Herring  gut,  instead  of  the  great  shoal;  whereas,  if  they 
run  around  the  island  X,  and  included  it  within  the  deeoription, 
they  were  carried  to  the  great  shoal,  and  it  then  formed  a  proper 
terminus  for  their  departure  from  the  Herring  gut,  the  place  of 
beginning. 

As  to  the  objections  to  the  release,  the  first,  as  to  its  not  being 
proved,  comes  too  late,  it  should  have  been  taken  on  the  trial; 
the  other  is  entirely  unfounded,  for  an  obligation  or  contract  of 
any  kind  can  as  well  be  released  before  breach  as  after;  the 
only  difference  is  that  it  requires  more  comprehensive  terms  to 
embrace  a  case  before  there  is  a  breach.  The  words  of  this 
release,  a  copy  whereof  is  appended  to  the  record,  was  suffix 
ciently  comprehensive  to  embrace  a  case  before  breach. 

Let  the  rule  for  a  new  trial  be  discharged. 

Judgment  affirmed. 

Approved  in  MixnhaU  v.  Fuiker^  1  Jonea,  111;  8pnM  v.  Danmpmri^  VL 
203;  Clark  v.  Wofgner.  70  N.  a  707. 
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[4  Hawss,  73.J 

KuKO  PfiO  TiTNC  Ektbt  of  judgment,  as  of  a  date  prior  to  the  deith  of  cot 

of  the  defendants  may  be  ordered,  so  as  to  avoid  an  error  in  faet  lor 

which  a  writ  of  error  has  been  prosecuted. 
Statutb  oiyiko  a  New  Remedy  does  not  alter  the  nature  ol  the  wrong 

complained  of;  if  a  tort  before  such  statute  was  ^n^i^Ortiwi,  it  nmains  a 

tort  afterwanis 
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A  Petetioh  was  filed  against  several  defendants,  complaining 
of  an  injarj  done  the  petitioner's  land  by  the  overflow  of  de- 
fendants' mill-dam.  A  trial  was  had  and  verdict  and  judgment 
given  against  all  of  the  defendants.  At  the  time  of  the  rendi- 
tion of  the  judgment  two  of  the  defendants  were  dead,  and  for 
the  error  in  taking  judgment  against  them  a  writ  of  error  was 
prosecuted.  On  the  return  of  the  writ  a  motion  was  made 
below  to  amend  the  record  by  suggestion  of  the  death  nunc  pra 
tunCy  so  as  not  to  affect  the  representatives  of  those  who  had 
died.  The  motion  was  not  then  granted,  but  at  a  subsequent 
term  was  allowed  on  payment  of  costs,  and  the  writ  of  error 
dismissed.    Whereupon  the  defendant  appealed. 

Oaalon,  for  the  appellant.  The  amendment  was  improperly 
allowed,  no  amendment  at  a  subsequent  term  is  permitted  after 
the  rendition  and  enrollment  of  a  judgment:  3  Bl.  Com.  407; 
1  Tidd.  658,  660;  2  Id.  862.  There  is  no  authority  for  this 
amendment,  which  is  always  regarded  essential:  1  Tidd.  661;  2 
Id.  822, 823;  1  Sellon,  401;  2  Id.  457;  1 T.  R.  782.  Our  statute 
introduces  no  new  rule  with  respect  to  amendment  after  judg- 
ment: FameU  v.  M'Crawley^  2  Hay  w.  177;  Baker  v.  Moore,  2  Law 
Bep.  637.  Amendments  are  never  allowed,  except  to  subserve 
«  the  incontestible  merits  of  the  case. 

Bogg,  contra,  cited,  to  show  that  suggestion  of  the  death  of 
one  defendant  was  allowable  after  error  brought  to  reverse  a 
judgment:  ffamiUon  v.  Holcomb,  1  Johns.  Cas.  29;  Dtimond  v. 
Carpenter,  2  Johns.  184. 

By  Court,  Henderson,  J.  The  statutes  of  amendments  and  of 
jeofails,  do  not  affect  this  question;  it  depends  on  the  principles 
of  common  law  alone.  As  a  general  rule,  it  is  unquestionably 
true  that  no  act  of  the  .court,  as  contradistinguished  from  the 
act  of  its  ofiScers,  or  the  parties,  can  be  allowed  or  amended^ 
but  during  the  term  at  which  it  was  done.  During  the  term  the 
record  is  said  to  be  in  the  breast  of  the  judge;  after  it  is  over  it 
is  upon  the  roll.  But  this  rule  applies  to  such  amendments,  as 
call  into  action  the  judgment  or  discretion  of  the  court,  and  not 
to  such  as  are  a  matter  of  course.  In  such  cases,  the  reasons  of 
the  rule  no  longer  operate;  for  as  much  as  the  law  confides  in 
the  integrity  of  the  court,  it  admits  a  possibility  of  its  being 
corrupt,  and  therefore  guards  it  from  temptation. 

The  case  in  5  Term,  677,  is  an  authority  for  this  amendment^ 
and  there  could  not  be  one  more  in  point;  and  Lord  Kenyon,  io 
a  few  words,  gives  the  reason.     It  is  a  matter  of  course;  the  mo* 
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tion,  if  made  at  the  proper  time,  could  not  be  refused  by  the 
court.  There  can  be  no  reason  for  not  permitting  it  to  be 
entered  now  for  then,  for  it  produces  the  same,  and  no  other 
effect,  than  if  it  had  been  then  entered.  Upon  its  being  entered, 
the  error  in  fact  assigned  in  this  writ  of  error,  no  longer  exists. 
The  judgment  cannot,  therefore,  be  reversed  for  error  in  fact. 
WheUier  there  be  error  in  law,  cannot  be  inquired  into  by  Tirtae 
of  the  present  writ  of  error;  but  if  it  could,  I  think  that  there 
are  none;  for  although  the  statute  has  given  a  new  remedy  for 
injuries  arising  from  mill  ponds,  the  injury  is  still  the  same  in 
its  nature;  it  is  a  tort,  in  which  all  or  any  one  or  more  are  liable 
for  the  whole  injury.  It,  therefore,  survives  against  the  sorvi- 
vors.  Nor  is  it  any  objection  that  some  of  those  who  did  the 
injury  were  mere  temporary  owners,  and  that  their  interest  may 
have  since  ceased.  If  their  interest  was  limited,  it  should  have 
been  offered  (if  indeed  it  could  have  afforded  any  objection), 
when  the  five  years'  judgment  was  about  to  be  entered  up.  If 
their  interest  was  then  uncertain,  and  has  since  determined  by 
casualty,  their  remedy  is  by  audita  querda,  or  some  remedy  in 
the  nature  thereof.  If  they  are  entitled  to  any  relief,  at  any 
rate  it  will  not  justify  the  court,  upon  a  bare  suggestion  that 
such  may  be  the  case,  to  reverse  the  original  judgment.  The 
writ  of  error  must  be  dismissed,  and  judgment  affirmed. 


Cited  in  OilleU  v.  Jonee,  1  D.  A;  K  346,  347,  and  Bvtmer  v.  Kedkm,  6  Jone^ 
61. 


Tatlob  v.  Shufpord. 

[4  hawm,  lie.] 

SsTOPFXLS  Arisinq  fbom  Convetancks  or  Baboadt  Ann  Sali  nsnlt  en- 
tirely from  the  matters  of  fact  affirmed  in  the  deed. 

A  Rebxttteb  operates  on  the  right  of  action  to  an  estate^  while  an  estoppel 
operates  entirely  on  facts. 

EsTOPPSi^  Resultino  fbom  Vabious  Convetakces  consideiedand  ezpUioed. 

The  Sovereign  Poweb  is  not  estopped  by  its  grants. 

OoMMON  Reputation  is  admissible  in  questions  of  boundary. 

Abtronomigal  Observations  may  be  employed  to  find  the  tme  location  of  a 
line,  and  are  likely  to  be  more  accurate  than  a  survey  made  by  oemmeno- 
ing  at  the  initial  point  and  running  by  the  compass. 

Ejectment.  The  plaintiff's  lessor  derived  title  under  a  grant 
issued  from  the  crown  of  England  in  1768.  Defendant  claimed 
under  a  grant  from  the  state  of  North  Carolina  of  recent  date, 
&v(\  contended  that  Ihe  land  was  within  the  boundaries  of  Earl 
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QiaDville's  grant,  which  was  antecedent  to  that  under  which 
plaintiff  claimed.  Evidence  was  offered  showing  that  by  sev- 
eral acts  of  the  legislature  of  North  Carolina,  a  certain  line  had 
been  used  as  the  boundary  between  various  counties  and  was 
luiown  as  Granville's  line.  A  witness,  one  Mushat,  was  also 
called  by  the  defendant,  who,  by  astronomical  observations,  laid 
out  the  Granville  line  so  as  to  include  the  land  in  question.  De- 
fendant objected  to  this  kind  of  evidence,  denied  that  the  alleged 
line  was  Granville's  line,  and  contended  that  the  line  should  be 
run  according  to  certain  natural  boundaries. 

The  plaintiff  never  had  actual  possession  of  the  land,  but,  liv- 
ing in  another  country,  the  defendant  had  acted  as  his  agent  for 
many  years  in  taking  care  of  it  and  iu  paying  taxes  thereon.  The 
defendant  admitted  himself  to  be  in  the  adverse  possession. 

The  jury  were  instructed  to  find  for  the  defendant,  if  they 
were  satisfied  that  the  land  in  dispute  was  within  the  chartered 
limits  of  the  Earl  of  Granville's  grant.  Verdict  for  the  defend- 
ant. A  motion  for  a  new  tria]  being  overruled,  the  plaintiff 
appealed. 

WUaon,  for  the  appellant,  invoked  the  doctrines  of  estoppel, 
contending  that  the  king  granted  this  land  to  the  Earl  of  Gran- 
Tille,  then  a  part  to  the  plaintiff;  that  the  state  afterwards  ac- 
quired the  Granville  title  by  escheat,  and  its  grant  to  the  de- 
fendant could  not  divest  the  plaintiff  of  the  right  he  had  received 
Irom  the  king:  Co.  Lit.  270  b;  10  Mass.  155. 

Badger,  contra. 

Hall,  J.  I  can  see  no  objection  to  the  charge  given  by  the 
judge  to  the  jury  in  this  case.  The  question  of  fact  was, 
whether  the  lands  in  dispute  lay  within  the  boundaries  of  the 
lands  granted  by  the  king  to  Earl  Granville;  nor  can  I  see  any 
legal  objection  to  the  evidence  offered  to  the  jury  relative  to  that 
fact.  I  would  also  think  the  question  of  law  arising  in  the  case 
free  from  doubt,  if  we  take  as  true  what  the  jury  have  found 
by  their  verdict,  that  is,  that  the  laud  in  dispute  lies  within  the 
limits  of  Earl  Granville's  grant  from  the  crown. 

The  plaintiff  also  claims  title  under  a  grant  from  the  crown, 
in  the  year  17G8,  subsequent  to  the  date  of  Earl  Granville's 
grant.  As  the  king  had  conveyed  title  to  the  lands  in  dispute 
to  Earl  Granville,  it  follows  that  at  the  time  of  the  grant  to  the 
plaintiff's  father,  he  had  no  title  to  the  lauds,  and,  of  course, 
could  convey  none.  "For  if  he  enters  without  title,  or  seizeB 
land  by  a  void  or  insufficient  office,  he  is  no  disseisor;  but  if  the 
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king,  by  letters  patent,  grants  land  so  seized,  and  the  pat- 
entee enters,  be  is  a  disseisor,  because  be  has  time  to  inquire 
into  tbe  legality,  which  it  is  supposed  the  king  has  no  leisure 
for:"  Gwillim's  Bao.  Ab.  Prerogative,  F.  3.  Therefore,  as 
the  plaintiff's  pretensions  to  recover  in  tbis  action  rest  solely 
upon  the  graut  from  the  cro^n,  he  must  fail;  nor  do  I  think 
his  claim  is  in  aaj  respect  bettere<1  by  the  revolution  in  gov- 
eruiueut  which  took  place  afterwaiUs,  \>iien  the  state  suc- 
ceeded to  the  rights  of  the  crown,  as  well  as  to  those  of  Earl 
Qranville,  because  if  at  that  time  Earl  Granville  had  Dot 
disposed  of  the  lands,  they  still  belonged  to  him,  and,  conse- 
q[ueijtly,  title  to  them  vested  iu  the  state,  and  that  title  was  not 
iu  any  res]>ect  affected  by  any  rights  derived  from  the  crown, 
because  whatever  right  it  once  had  to  the  lands,  it  had  conveyed 
those  rights  to  Earl  Granville.  For  these  reasons,  I  think  the 
rule  for  a  new  trial  must  be  discharged. 

Hendecson,  J.  It  is  contended  by  the  counsel  for  the  defend- 
ant, that  were  it  true  that  the  sovereign  power,  like  an  individual, 
could  be  estopped,  yet  wbere  tbe  couveyance  is  by  grant,  with- 
out warranty,  express  or  implied,  as  iu  the  present  case,  there 
can  be  no  estoppel;  uud  be  refers  tbe  estoppel  arising  from 
bargains  and  sules,  and  other  couvcyances  deriving  their  efficacy 
from  the  statute  of  uses,  entirely  to  the  express  warranties 
which  are  attached  thereto;  and  in  feoffments,  to  the  implied 
warranty  arising  thereon  before  the  statute  of  quia  empiorei^ 
from  the  services  due  from  tbe  feoffee  and  his  heirs  to  the 
feoffor  and  his  heirs;  and  since  tbe  statute  to  the  warranty  im- 
plied during  the  life  of  the  feoffee,  probably  from  the  nature  of 
the  conveyance,  or  from  an  adherence  to  the  rule  after  the  reason 
of  it  had  ceased,  a  thing  not  very  uncommon  in  our  law;  as  we 
will  still  retain  many  rules  growing  out  of  the  doctrine  of 
feuds,  although  feuds  have  long  since  ceased  among  us.  I 
think  that  the  counsel  is  wrong  in  attributing  the  estoppel  to 
the  warranty.  The  estoppel  arises  entirely  out  of  the  affirma- 
tions of  matters  of  fact  made  in  the  deed.  He  has  confounded 
estoppels  and  rebutters;  things  essentially  different  in  their 
nature,  although  frequently  producing  the  same  results.  A  re- 
butter operates  on  the  right  of  action  to  the  estate.  It  operates 
as  to  strangers  as  well  as  between  parties  and  privies,  which  is 
a  consequence  flowing  from  its  operation  on  the  right  io  the 
estate.  An  estoppel  operates  entirely  as  to  facts;  its  effect  i^ 
to  conclude  the  parties  from  making,  and  of  course,  proving 
the  facts  to  be  otherwise  than  they  are  stated  or  acknowledged 
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to  be  in  a  deed  or  other  transaction  out  of  which  the  estoppel 
arises.  My  collateral  ancestor  deprives  me  of  my  estate,  and 
makes  a  feoffment  in  fee  to  a  straDger  with  warranty  aud  dies; 
the  warranty  descends  on  me  as  his  heir,  and  this  is  done  under 
such  circumstances  as  that  it  does  not  amount  to  what  is  called 
a  warranty  commencing  by  disseisin.  In  any  controversy  which 
I  may  have  with  any  one  in  regard  to  the  lands  after  the  war^ 
ranty  has  descended  on  me,  this  feoffment  and  warranty  wiU 
bar  my  right  of  action  to  the  estate.  If  I  had  lost  my  right  ol 
entry  when  the  warranty  descended  on  me,  it  is  as  effectual  to 
bar  or  destroy  my  estate  (and  that  with  regard  to  the  whole 
world)  as  if  I  myself  had  made  a  feoffment  of  it.  But  if  I 
to-day  should  make  a  feoffment  or  bargain  and  sale  of  lands, 
which  do  not  belong  to  me,  to  A.,  and  to-morrow  purchase  the 
estate  of  B.,  to  whom  it  belonged,  although  nothing  in  reality 
passed  from  me  to  A.,  I,  having  nothing  in  the  estate^  could  not 
transfer  anything  to  him;  for  a  person  cannot  grant  that  which 
he  has  not;  yet,  in  a  controversy  with  B.,  I  shall  not  be  per« 
mitted,  that  is,  I  shall  be  estopped  to  aver,  and,  of  course,  to 
prove  that  I  had  nothing  when  I  granted  to  him,  aud  set  up  in 
myself  the  title  which  I  afterwards  had  acquired  of  B. ;  for  hav- 
ing affirmed  in  my  conveyance  to  him  that  I  had  the  estate,  I 
shall  not  afterwards  affirm  that  another  had  it.  But  this  estoppel 
is  confined  entirely  to  parties  and  privies,  it  afiects  not  a  stranger; 
and  as  it  affects  not  a  stranger,  neither  will  it  affect  me  in  a  con- 
troversy with  him,  for  the  agreement  between  A.  and  myself, 
as  to  certain  facts,  does  not  make  the  facts  in  reality  so.  The 
agreement  as  to  how  they  are  is  only  binding  upon  us  and  our 
privies;  in  our  controversies  with  others,  we  are  at  liberty  to 
show  how  they  really  are.  In  a  controversy,  therefore,  between 
myself  and  a  stranger,  if  the  stranger,  for  the  purpose  of  show- 
ing that  A.  has  title,  aud  if  A.  had,  I  could  not  have  it,  shows 
my  deed  to  him,  it  is  competent  for  me  to  show  thaj^  when  I 
granted  to  A.,  I  had  nothing  in  the  land,  and  I  will  prevail 
against  him  on  my  title  derived  from  B. 

Farther,  to  show  that  estoppels  operate  as  to  the  facts  only, 
if  A.,  reciting  that  he  had  not  an  estate  in  the  lands  intended  to 
be  granted,  but  that  another  has,  bargains  and  sells  them  toB.; 
if  A.  in  reality  had  nothing  in  the  lands,  nothing  passes,  not 
even  by  estoppel,  for  there  is  affirmation  against  affirmation 
and  of  course  no  estoppel  can  arise.  To  use  the  language  of 
Lord  Coke,  there  is  estoppel  against  estoppel;  and  the  matter 
is  left  at  large.     So  if  one  has  an  interest,  although  not  as 
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large  as  the  estate  granted,  as  if  lessee  for  life  or  years,  bar- 
gains and  sells  in  fee,  the  affirmation  of  title  shall  be  confined 
to  the  estate  for  life  or  years,  and  no  estoppel  arises;  as  if  A.  is 
tenant  for  the  life  of  B. ,  and  A.  bargains  and  sells  the  lands  to 
C.  and  his  heirs,  and  A.  afterwards  purchases  the  reversion  from 
the  owner,  and  then  B.  dies,  A.  may  recover  the  land  from  C, 
notwithstanding  his  deed  to  C.  and  his  heirs;  that  is,  the  affirm- 
ation of  title  is  confined  to  this,  that  A.  had  an  estate  during 
the  life  of  B.  Cases  might  be  multiplied  to  show  the  difference 
between  a  rebutter  arising  from  a  warranty  and  an  estoppel. 
We  may  add,  also,  which  would  seem  of  itself  conclusive,  that 
estoppels  arise  iu  cases  where  there  can  be  no  warranty.  Acts 
in  pais,  acts  in  the  country.  Nor  is  the  reason  more  sound 
that  estoppels  arise  ouly  from  such  conveyances  as  operate  by 
way  of  transmutation  of  possession  as  a  feoffment,  and  not  on 
those  which  operate  under  the  statute  of  uses;  for  as  to  their 
affirmation,  and,  of  course,  their  estoppels,  they  are  precisely 
alike. 

A  feoffment,  accompanied  by  livery  of  seisin,  passes  the  estate; 
there  is,  an  actual  tradition;  the  estate  passes  as  to  all  the  world, 
and  any  person  may  show  it,  because  the  fact  is  so.  But  in  a 
bargain  and  sale,  there  is  no  actual  tradition;  the  statute  only 
transfers  the  seisin  which  the  bargainor  has;  if  ho  has  none, 
none  in  reality  is  passed,  and  strangers  cannot  be  affected  by  a 
thing  which  never  happened;  but  as  between  the  parties,  the 
seisin  sbuU  be  considered  as  passing,  because  the  bargainor  ia 
estopped  from  showing  that  he  was  not  seised,  and  if  he  was 
seised,  tbe  statute  transferred  it.  As  between  the  parties,  the 
bargain  and  sale  shall  pass  what  it  purports  to  pass;  as  to 
strangers,  what  it  actually  does  pass.  Thus,  a  feoffment  in  fee 
by  a  tenant  for  life  is  a  forfeiture,  because,  as  to  all  the  world, 
it  passes  the  fee;  it  displaces  the  estate  of  the  reversioner,  it  is 
therefore  an  injury  to  him  which  is  punished  by  a  forfeiture  of 
tbe  life-estate.  But  if  tenant  for  life  bargains  and  sells  the 
lands  iu  fee,  it  is  no  forfeiture;  for  as  to  all  but  the  parties  to 
the  bargain  and  sale  (in  which  term  I  include  privies),  it  passes 
only  the  life-estate,  for  that  was  the  extent  of  the  bargainor's 
seisin;  and  passing  only  the  life-estate,  it  did  not  displace 
the  reversion;  it  was,  therefore,  no  injury  to  the  reversioner, 
and  therefore  no  cause  of  forfeiture.  Nor  do  the  authorities 
cited  from  Cruise  and  Sheppard  support  the  position  contended 
for.  They  were  cases  of  releases,  operating  by  way  of  miUer  h 
droit,  or  extinguishment.  In  them  no  estate  passed  by  the  xe- 
ieaso,  but  only  a  right,  say  a  ri.d)t  of  action. 
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Bights  ore  not  the  subject  of  transfers  or  conveyance,  but 
estates  are.  A  right  to  an  estate  is  not  demanded  in  an  action, 
but  the  estate  itself.  Bights  may  be  released  or  extinguished, 
but  not  granted.  If  A.  is  out  of  possession,  and  assigns  or 
transfers  to  B.,  who  has  no  estate  in  the  lands,  B.  can  sustain 
no  action  for  the  lands,  as  well  for  the  reason  that  the  subject* 
matter  was  not  the  object  of  a  grant,  as  from  the  rule  said  to 
be  founded  on  policy  that  no  man  can  sell  his  right  of  going  to 
law.  If  A.  releases  to  B.  all  his  right  in  certain  lands,  B. 
haying  no  estate  in  the  lands,  nothing  passes,  not  even  by 
estoppel,  for  thafc  cannot  pass  by  estoppel,  which  in  reality  can 
not  pass  by  a  conveyance.  In  the  cases  cited,  the  releasor,  by 
his  release,  affirmed  that  he  had  a  right  to  the  lands,  and  no 
estate  therein;  for  a  release  presuppose  the  right  to  be  in  the 
releasor,  and  the  estate  in  the  releasee  (I  mean  as  to  releases 
operatiug  by  way  of  miiier  le  droU  or  relinquishment),  and  the 
releasee  can  support  no  action  on  such  an  acquisition;  it  only 
confirms  and  strengthens  the  estate  which  he  had  before.  If 
A.,  therefore,  releases  his  right  to  B.  in  a  certain  estate  which 
B.  has  in  possession,  and  A.  afterwards  acquires  a  good  estate 
in  the  lands,  he  may  set  it  up,  for  it  is  a  different  thing  from 
that  which  he  affirmed  he  had  in  his  release;  and  estoppels 
being  odious,  the  party  shall  not  be  concluded  from  showing 
the  truth,  unless  the  affirmation  be  directly  upon  the  point,  not 
to  be  arrived  at  by  argument  and  conclusion. 

And  this  distinction  between  an  estate  and  a  right  is  almost 
daily  acted  on.  In  our  actions  on  covenants  for  title  and  quiet 
enjoyment,  if  the  right  and  the  estate  were  the  same  thing,  no 
breach  could  ever,  with  propriety,  be  assigned  for  breaches  of 
covenants  for  quiet  enjoyment  contained  in  an  indenture  of 
bargain  and  sale;  for  in  such  cases  the  bargainee  is  as  much 
estopped  as  the  bargainor,  but  it  is  as  to  the  estate,  in  which 
they  are  estopped.  The  breach  is  not  that  no  estate  passed, 
but  that  an  estate  did  pass,  but  that  the  title  to  that  estate  was 
not  good,  and  that  he  was  disturbed  in  the  enjoymeut  of  that 
estate  by  one  having  title.  In  fact  the  very  idea  of  anuexing  a 
warranty  or  covenant  presupposes  an  estate  to  pass;  for  without 
the  estate  passes,  there  can  be  no  warranty,  which  is  a  depen- 
dent covenant,  as  is  a  covenant  for  quiet  enjoyment,  although 
by  the  phraseology  there  may  be  an  independent  covenant,  but 
it  is  not  attached  in  law  to  the  estate.  This  very  clearly  proves 
what  is  affirmed,  and  what  estoppels  arise  out  of  a  bargain  and 
sale. 
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With  xeBpeot  to  the  case  cited  by  the  counsel  for  the  plaintiff 
Irom  Co.  Lit. 9  where  Edward  lY.,  was  barred,  that  was  clearly 
the  caee  of  a  rebutter  arising  from  a  warranty  made  by  faia 
tollateral  ancestor,  the  duke  of  Cornwall,  which  descended  on 
Sdward  lY.  As  to  the  case  from  Massachusetts,  the  operation 
^f  the  resolve  of  legislature  was  not  so  much  to  declare  where 
Certain  falls  in  the  river  were,  as  to  locate  a  prior  grant;  it 
operated  to  locate  the  lands,  where  the  legislature  said  the  falls 
were,  it  operated  as  a  new  grant,  which  the  legislature  certainly 
had  the  power  then  to  make  it;  it  confirmed  the  old  grant  and 
•txed  it  at  certain  falls,  and  if  such  was  not  its  operation,  the 
^decision  was  wrong,  for  a  sovereign  can  not  be  estopped.  But 
'  the  sovereign  power  conveys  neither  by  feoffment,  bargain  and 
^-  sale,  nor  any  conveyance  dependent  on  livery  of  seisin  or  trans- 
^Corring  uses  into  possession.  By  grant  the  sovereign  will  alone 
passes  the  property;  evidenced  by  matter  of  record,  and  all 
grants  from  the  sovereign  are  matters  of  record,  and  when  under 
the  great  seal  of  the  state  prove  themselves.  And  I  know  of  no 
case  where  the  sovereign  power  has  been  estopped;  the  cases 
sre  M  the  other  way,  and  policy  and  justice  require  that  they 
ibould  be  so.  This  sovereign  or  sovereign  power  is  a  trustee 
for  the  people,  it  acts  by  agents;  the  people  should  not  be 
bound  by  any  statement  of  facta  made  by  those  agents.  For 
their  benefit,  the  truth  may  always  be  shown  notwithstanding 
any  former  statement  to  the  contrary.  Where  the  state,  there- 
fore, succeeded  to  the  rights  of  the  king,  and  to  those  of  Lord 
Oranville,  it  was  competent  for  the  state  to  show  that  the  king's 
grant  to  the  plaintiff  in  the  year  1768,  passed  nothing,  the  king 
having  granted  the  same  lands  to  Lord  Granville  in  the  year 
1744;  for  the  king  or  sovereign  power  can  not,  any  more  than 
au  individual,  grant  that  which  he  has  not.  The  lands  in  ques- 
tion were  the  property  of  the  state,  when  the  grant  was  made 
to  the  defendant,  for  the  state,  I  think,  certainly  succeeded  to 
Lord  Granville's  lands,  by  the  most  complete  confiscation,  by 
taking  the  very  property  to  itself,  as  it  did  by  the  entry  laws, 
and  passed  them  to  the  defendant  by  its  grant  in  180-. 

As  to  the  evidence  which  was  received  to  establish  the  line 
of  Lord  Granville,  I  can  see  no  objection  to  it.  Common  repu- 
tation is  certainly  admissible  in  questions  of  boundary;  and  it 
was  applied  to  this  case  much  more  consistently  with  the  spirit 
of  the  rule,  and  the  reasons  on  which  it  was  founded,  than 
when  we  permit  a  witness  to  swear  that  a  person,  since  dead, 
told  him  that  a  certain  tree  in  a  remote  wood  was  a  line  or  cor- 
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ner  tree  of  some  other  person's  land;  and,  as  to  the  observations 
made  by  Mr.  Mushat,  fixing  the  latitude,  although  such  observa- 
tions may  not  lead  to  absolute  certainty,  yet  it  is  the  oest 
method  which  we  have  to  ascertain  the  fact,  and  certainly  better 
than  by  going  down  to  the  sea-shore  and  running  out  west,  for 
the  latitude  can  be  as  well  taken  here,  or  in  Lincoln,  as  there. 
It  would  be  impossible  to  continue  the  same  course  such  a  dis- 
tance by  the  compass  alone.  Astronomical  observations  must, 
therefore,  be  frequently  made  to  keep  the  course  correct;  for  1 
do  not  agree  with  the  plaintiff's  counsel,  but  adopt  the  argu- 
ment of  the  counsel  for  the  defendant,  that  the  cedar  stake,  or 
the  houses  by  which  the  line  is  said  in  the  charter  to  run,  are 
nothing  else  than  marks  pointing  to  the  line,  which,  notwith- 
standing those  indicia  given  in  the  charter,  is  on  the  parallel 
of  latitude  thirty-five  degrees  and  thirty-four  minutes  north. 
The  rule  for  a  new  trial  should  be  discharged. 
Judgment  affirmed. 


Approved  on  the  foUowing  points:  that  heftnuty  evidence  may  be  admitted 
to  fa.  bonndaries,  in  Hartzog  v.  Hubbard,  2  D.  &  K  243;  and  that  the  sov- 
ereignty is  not  estopped  by  the  acts  or  declarations  of  its  agents,  in  Candler 
V.  Luwf/ord,  4  Id.  408:  Wallace  v.  WaUaee,  10  Ired.  110.  It  is  sJso  cited  on 
the  general  qnestion  of  estoppel  in  Southerland  v.  Stout,  68  N.  C.  450.    ' 

HsABSAT  EvmiNOB  ov  BoxrNDABixs.— See  note  to  Speer  v.  Ooale,  po§L 


Bakden  v.  MoKiNiniL 

[IRawem,  279.] 

Lbvt  oh  Chattels  vests  a  special  property  in  the  sheriff,  by  virtue  of  which 
he  maj  retain  them,  and  make  a  sale  after  the  retom  day. 

Lbvt  on  Laiom  does  not  vest  title  in  the  sheriff,  or  give  liim  any  right  of 
possession. 

ArrJCB  THE  Return  Bay  of  an  execution,  lands  can  not  be  sold  under  is, 
though  levied  upon  before. 

Ejbgtmbnt.  The  plaintiff's  lessor  was  a  purchaser  at  an  exe- 
cution sale  of  the  premises  in  question,  under  a  judgment  re- 
covered against  the  defendant,  and  in  favor  of  one  Bradbury. 
The  fi.  fa,  issued  in  May,  1820,  returnable  the  following  August 
t«rm.  But  the  writ  was  never  returned,  nor  was  an  alias  issued, 
but  the  land  was  sold  in  1822  for  one  dollar,  and  the  sheriff's 
deed  executed  to  the  plaintiff.  It  seemed  that  certain  negroes 
had  been  sold  by  the  sheriff  in  1821,  but  sufficient  had  not  been 
realized  to  satisfy  the  execution.     The  court  instructed  the  jury 
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that  the  sale  of  land  by  the  sherifiF  was  without  lawful  anthority 
and  therefore  void. 

Verdict  for  the  defendant.  New  trial  zefoaed.  Appeal  taken 
t^  the  plaintiff. 

Jiadger^  tor  the  appellant. 

OastoHy  contra, 

Tatlob,  C.  J.  It  is  not  necessary  to  the  decision  of  this 
case  to  express  any  opinion  as  to  the  levy  upon  the  land;  if  it 
were,  I  should  think  that  the  sufficiency  of  the  levy  might  well 
be  doubted.  How  or  in  what  manner  it  was  performed  by 
the  sheriff,  whether  by  going  to  the  land  and  makiDg  a  declara- 
tion of  it^  or  by  a  silent  and  mental  volition,  does  not  appear; 
but  it  does  appear  that  no  notice  was  given  of  it,  and  that  the 
indorsement  upon  the  execution  was  made  after  the  writ  was 
dead  in  law.  It  would  lead  to  endless  abuses  if  a  sheriff  could 
make  a  levy  simply  by  an  indorsement  on  the  execution  after  its 
force  was  spent  and  the  lien  arising  from  the  teste  had  ceased 
to  exist,  or  had  yielded  its  priority  to  other  executions  of  later 
teete,  issued,  perhaps,  in  consequence  of  its  being  returned  with- 
out any  indorsement,  and  there  being  no  alias  ordered.  It  would 
be  hazardous  to  purchasers,  and  inconvenient  in  general,  if  a 
sheriff  were  allowed  to  continue  the  lien  of  the  teste  by  an  ex  post 
facto  indorsement  of  a  levy,  where  the  law  permits  it  to  be  con- 
tinued only  by  alias  executions,  or  the  revival  of  the  jadgment 
For  if  the  sheriff,  retaining  the  writ  in  his  own  possession,  may 
do  so  after  its  force  is  spent,  I  can  see  no  reason  why  he  might 
not  be  permitted  by  the  court  to  do  it  upon  an  execution  re- 
turned  without  a  levy  and  at  a  period  when  the  writ  had  no 
longer  any  force. 

But  admitting  that  the  levy  was  unexceptionable,  the  sale  to 
the  plaintiff  was  void  for  want  of  lawful  authority  in  the  sheriff 
to  sell.  It  was  not  merely  a  purchase  under  an  irregular  exe- 
cution, for  that  would  not  impeach  the  plaintiff's  title,  but  a 
purchase  without  any  execution.  The  general  rule  is,  that  all 
process  must  be  served  before  the  return-day;  and  as  to  chattels, 
if  the  levy  be  made  in  due  time  the  sheriff  may  complete  the  same 
by  sale  after  the  return-day.  But  the  reason  of  tins  is  that  the 
seizure  of  chattels  vests  a  special  property  in  the  sheriff,  who 
may  take  them  into  his  own  possession  for  the  purposes  of  the 
execution.  From  the  essential  difference  in  the  nature  of  the 
the  property,  the  operation  of  a  Ji,  fa,  issued  against  land  must 
be  different.     It  gives  the  sheriff  no  authority  to  take  possession 
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of  the  land  and  turn  the  defendant  out.  He  cannot  break  open 
an  cater  door  to  executea^./a.  against  chattels;  how  then,  upon 
the  same  writ,  can  he  give  possession  of  a  house?  A  term  for 
years  may  be  sold  on  afi.fa.^  or  a  moietj  of  land  delivered  on  an 
elegit,  jet  in  neither  case  can  the  sheriff  give  possession.  The 
prixchaser  and  the  creditor  must  obtain  possession  by  ejectment. 
I  apprehend  that  the  sheriff  has  no  right  to  change  the  posses* 
SLon  of  land,  nor  does  he  acquire  anything  by  the  levy  but  a 
rig^ht  to  enter  for  the  purposes  of  the  sale. 

The  seisin,  the  possession,  and  the  right  of  possession,  remain 
in  the  defendant  until  the  sale,  whose  dominion  continues  un- 
impaired, except  as  to  the  ju8  dispcnendi.  This  was  one  effect 
of  the  levy;  the  other  was  to  set  apart  this  land  to  be  converted 
into  money  according  to  the  terms  of  the j^.  fa.  But  there  must 
be  some  lawful  authority  in  existence  for  this  conversion  and 
sale;  the  sheriff  clearly  had  none,  for  his  had  expired  more  than 
twelve  months  before  the  sale;  and  any  private  individuals  might 
as  legally  have  sold  the  land  as  the  sheriff  did  in  this  instance. 
Though  the  statute  of  George  n,  and  our  act  of  1777,  have  made  < 
lands  liable  to  be  sold  on  a  fi.fa.  equally  with  chattels,  yet  there 
are  specific  distinctions  between  the  two  sorts  of  property,  to 
which  even  laws  must  be  moulded  in  order  to  be  useful.  Land 
cannot  be  removed,  therefore  the  sheriff  incurs  no  risk  after  the 
levy,  and  possesses,  consequently,  no  right,  except  that  to  enter 
for  the  purpose  of  a  sale.  After  a  sale  he  can  give  only  the  legale 
not  an  actual*  possession,  and  every  purchaser  knows  that  he 
must  resort  to  an  ejectment,  unless  the  defendant  is  willing  to 
surrender  the  possession.  But  with  respect  to  chattels,  he  can 
not  even  sell  them,  unless  they  are  present  and  so  completely 
within  his  control  as  to  enable  him  to  deliver  possession  to  the 
purchaser. 

Though  I  am  aware  that  the  statute  of  5  Geo.  II,  c.  7,  was  pro- 
fessedly  intended  to  enable  British  subjects  in  England  to  sell 
real  estates  on  execution  in  the  colonies,  in  order  to  recover 
debts  due  to  them,  yet  this  then  colony  was  no  sooner  emanci- 
pated than  she  passed  a  law  for  the  purpose  of  rendering  land 
liable  to  debts  upon  the  deficiency  of  personal  assets;  yet  I 
cannot  conceive  that  the  parliament,  much  less  our  own  legisla* 
ture,  intended  to  give  to  sheriffs  the  right  to  take  possession  of 
the  land  upon  the  levy,  at  his  discretion  to  turn  the  family  out 
of  possession,  and  to  retain  it  himself  until  the  sale.  Nor  has 
this  been  the  construction  of  the  statute  in  any  of  the  colonies, 
for  the  defendant  is  never  disturbed  until  the  sale  is  consum* 
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mated,  and  then  onlj  by  his  own  consent,  withont  suit.  Jadg* 
ing  from  the  practice,  therefore,  pursued  in  this  state,  for  no 
light  can  be  obtained  from  the  British  cases,  I  should  think 
that  the  proper  mode  would  be  to  issue  &  venditioni  exponas 
upon  the  return  of  a  fi./a.  levied  upon  the  land,  and  that  in 
no  other  way,  after  a  levy,  can  it  be  sold  by  the  sheriff.  I  think 
the  judgment  should  be  affirmed. 

Sales  ajtkb  thb  Return  Day. — As  determiniDg  that  the  levy  of  an  ex* 
«cation  on  lands  after  the  return-day  ia  invalid,  the  principal  case  is  in  har- 
mony with  the  current  of  the  decisions,    and   is  followed    in  subeequent 
•djudications  in  North  Carolina :   Tarkington  v.  Alexander,  2  D.  &  B.  S7; 
Lwe  V.  Oatea,  2  Ired.  14;  Samuel  v.  Zadiery,  4  Id.  377;   Seawell  t.  Bank  of 
Cape  Fear,  3  Dev.  279;  Maynard  v.  Moore,  76  N.  C.  162.    In  Hathaway  t. 
Howfll,  54  N.  Y.  97,  109,  it  is  stated  to  be  a  general  principle  that  all  pro- 
cess must  be  served  on  or  before  the  return-day,  and  that  a  sheriff  can  not 
make  a  levy  of  an  execution  after  it  was  returnable.      Asserting  the  same 
rule  are:    Cook  v.   Wood,  1  Harr.  (N.  J.)  254;  Finn  v.  CommonweaUk,  6  Pa. 
St  460;  Lofland  v.  Jefferson,  4  Harring.  303;   CaUleman  v.  OriffiiK,  Ken.  P. 
Decis.  348.     A  purchaser  at  an  execution  sale  where  the  levy  and  sale  were 
made  after  the  return-day  of  the  writ  acquires  no  title  whatever:      Bank  of 
*  Mo.  V.  Bray,  37  Mo.   194;     Wack  v.  Stevenaon,  54  Id.  481;    McDonaid  v. 
Orowfefd,  45  Id.  28;  KinbU  v.  Harris,  36  N.  J.  L.  (7  Vr.)  526;  McElwdlv. 
SuUon,  2  Bail  361;   Love  v.  OaUs,  2  Ired.  14;   Gainea  v.  Clark,  1  Bibb,  609; 
Lehr  v.  Doe,  3  S.  &  M.  468;  Rom  v.  McEartan,  1  Brev.  507;  Vail  v.  Lewis,  4 
Am.    Dec.    300;  S.   G.   4.  Johns.   450;    Collins  ▼.  Waggoner,   Breese,    186; 
Hangelry  v.  Goodwin,  IS  N.  H.  217;-  FreUson  v.  Anderson,  14  La.  Ann.  65; 
West  v.  Shockley,  4  Harring.  287.    An  arrest  under  ^ecusa.,  after  the  return- 
day,  is  a  trespass:    Stoyel  v.  Lawrence,  3  Day,  1;   and  so  is  a  levy  under  a 
fieri  facias:    Vail  v.  Lewis,  4  Am.  Dec  300;  S.  C,  4.  Johns.  450.    An  officer 
receiving  money  after  the  return-day  does  not  act  in  his  official  capacity,  but 
merely  as  the  agent  of  the  defendant.      Such  payment  does  not  make  the 
officer's  sureties  responsible,  nor  does  it  satisfy  the  judgment  unless  accepted 
by  the  plaintiff:  Farmers^  Bank  v.  I^eid,  3  Ala.  299;   Barton  v.  Loekkart,  2 
Stew.  &  P.  109;    Bobo  v.  Thompson,  3  Id.  385;   Rudd  v.  Johnson,  5  litt  19; 
Edward  v.  Ingraham,  31  Miss.  272;   Haralson  v.  IngraJiam,  10  S.  &  M.  581; 
Harns  v.  Ellis,  30  Tex.  4;   Planters*  Bank  v.  ScoU,  5  How.  Miss.  246.     But 
an  execution  continues  in  force  to  and  including  the  return-day  thereof,  and 
«  valid  levy  may  be  made  on  the  return-day,   as  well  as  on  any  other: 
Wolley  V.   Mosfly,  Cro.  Eliz.  761;    Harvey  v.  Broad,  Salk.  626;    Oaines  v. 
Clark,  1  Bibb,  609;   Valentine  v.  Cooley,  1  Humph.  38.    When,  under  the  law 
tbe  writ  is  returnable  to  court,  a  question  has  arisen  whether  it  continues  in 
lorco  after  the  adjournment  of  the  Court  on  the  return-day.      In  England  it 
was  held  that  at  the  adjournment  of  the  court,  the  writ  becameytiAcftt<  oficioi 
PerkinHV.   WooUmton,  6  Mod.   130;   S.  C,  Salk.  321;  and  in  America  some 
•decisions  have  been  made  on  tbe  authority  of  this  English  case,  and,  there- 
fore, in  harmony  with  it:  PreseoU  v.   WriglU,  6  Mass.  20;  BlaiadeU  v.  Sheaf t, 
5  N.  II.  201.    But  tbe  English  case  was  long  since  overruled  in  that  country, 
and  the  law  declared  to  be  that  the  writ  may  be  executed  at  any  time  during 
the  return -day:  Maud  v.  Barnard,  2  Burr.  812. 

Wherever  some  statute  does  not  provide  otherwise,  an  officer  who  has  en* 
tered  upon  the  execution  of  the  writ  before  the  return-day  thereof,  by  i 
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ore  or  levy  npon  property,  may,  after  the  retam-day,  and  after  the  actaal  r^ 
'torn,  oontiiiae  to  hold  the  property,  and  may  proeecate  anch  further  proceed- 
ings as  may  be  necessary  to  convert  snch  property,  whether  it  be  real  or  per- 
aonal,  into  money,  for  the  porpoee  of  satiifying  the  judgment:  PhiUipa  v. 
J>cma,  3  Scam.  651;  Cox  v.  Joiner ^  4  Bibb,  94;  Letter' t  ease,  4  Humph.  383; 
Logtsdon  v.  Spivey,  54  DL  104;  Saving  Institution  v.  Chinnp  7  Bush,  539;  Hey" 
fpood  V.  I/ildrtth,  9  Mass.  393;  Smith  v.  Spicar,  3  Ired.  256;  Kane  v.  AfcCoum, 
Z5  Mo.  181;  liemington  v.  Linthicum,  14  Pet.  84;  Wheaton  v.  Srxlon,  4  Wheat 
603i  Barnard  v.  Stevens,  2  Aik.  429;  Lander  v.  Stone,  1  Hawks,  329;  Stewart 
V.  Severance,  43  Mo.  322;  Tayloe  v.  Qaakins,  1  Dev.  295;  WrigJU  v.  Howell, 
^  Iowa,  288;  GaUlier  v.  MaHin,  3  Md.  146;  PeUingiU  v.  Mosen,  3  Minn.  223; 
Wood  V.  Colvin,  5  Hill,  230;  Moreland  v.  Bowling,  3  Gill,  600;  2>«voe  v. 
^^Ziott,  2  Cai.  243;  Bank  of  Mo.  v.  i?ray,  37  Mo.  194. 

In  some  states  it  has  been  held,  that  as  a  levy  on  land  does  not  create  any 
special  property  therein,  it  can  not  confer  any  authority  on  the  officer  to  sell 
after  the  return-day  of  the  writ:  Overton  v.  Perkins^  10  Yerg.  328;  Rogers  v. 
Cawood,  1  Swan,  142;  SeaweU  v.  Bank  of  Cape  Fear,  3  Dev.  279;  Morgan  v. 
Ramsey,  15  Ala.  190;  SmUh  v.  Mundy,  18  Id.  182;  Shepfterd  v.  Rhea,  49  Id. 
125.  But  this  exception  is  contrary  to  the  current  of  the  authorities:  Pet- 
UngiU  v.  Moss,  3  Minn.  223;  Wood  v.  Colv'm,  5  Hill,  230;  Cox  v.  Joiner,  4 
Bibb,  94,  Phillips  v.  Dana,  3  Scam.  551;  Remington  v.  Linthieum,  14  Pet.  84; 
Sexton  V.  WheaUm,  4  Wheat  603;  Banl-  o/ Jfo.  v.  Bray,  27  Mo.  194;  Wright 
V.  Howell,  35  Iowa,  288;  see,  also,  Mooney  v.  AfoM,  22  Iowa,  380;  Reddick  v. 
C^oucf,  2  Gilm.  670;  BeUingaU  v.  Duncan,  3  Id.  477;  TiUotson  v.  Z>o«,  5  Blackf. 
590;  Butterjield  v.  fKolsA,  21  Iowa,  97;  'Stein  ▼.  Cfiambless,  18  Id.  474;  /nmn 
V.  Picket,  3  Bibb,  343.  In  some  of  the  states  statutes  have  been  passed  re- 
quiring that  the  sale  shall  not  be  made  after  the  retum-day  of  the  writ 
Sales  made  in  violation  of  these  statutes  have  been  adjudged  void:  Lehr  v. 
Rogers,  3  S.  &  M.  468;  Kane  v.  Preston,  24  Miss.  133;  Dale  v.  Metcalf,  9  Pa. 
St  108;  Casli  v.  7'ozer,  1  W.  &  S.  519.  The  rule  allowing  an  officer  to  make 
a  sale  after  the  return-day  of  the  writ,  of  property  before  then  levied  npon  by 
him,  is  justified  on  the  ground  that  title,  when  transferred  by  a  sheriff's  sale^ 
relates  back  to  the  seizure  or  levy  of  the  property  sold,  and,  on  the  further 
ground,  that  otherwise  the  previous  levy,  which  was  authorized  when  made, 
might  become  a  vain  and  purposeless  act;  but  except  for  the  purpose  of  justi- 
fying the  detention  and  sale  of  the  property  previously  levied  upon,  and  exe- 
cution after  the  return-day  thereof  is  functus  officio:  Cook  v.  Wood,  1  Harr. 
<N.  J.)  254;  HatJiaway  v.  Howell,  54  N.  Y.  97;  Pinn  v.  Commonwealth,  6  Pa. 
St  460;  Lofland  v.  J^erson,  4  Harring,  303;  Castleman  v.  Griffith,  Ky.  Pr, 
Decis.  348. 

See  Freeman  on  Executions,  sec  106. 


Moore  v.  Moore. 
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CoHTBiBunoN  AMONG  Go-SUBETTES  does  not  arise  from  any  contract  between 
them,  but  from  the  principle  that  equality  is  equity. 

Ir  iHDXiimTT  BX  TAKEN  BT  A  SuBXTT  to  secure  him  from  loss,  and  as  a  condi- 
tion precedent  to  his  becoming  a  surety,  his  co-sureties  are  not  entitled  to 
the  benefit  of  the  indemnity  until  after  he,  for  whose  benefit  it  was  given, 
is  fully  repaid. 
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Ikdekvitt  TAKEif  BT  OKI  SuRKTT  Can  not  be  reached  by  hia  oo-aaretiea  to 
hia  prejadioe,  nnleaa  it  waa  taken  for  their  benefit,  or  in  firand  of  their 
righta. 


Bill  in  equity  seeking  contribution  from  the  defendant,  a 
Burety  with  the  plaintiff  on  the  bond  of  one  Jones,  now  deceased 
and  insolvent.  It  appeared  that  judgment  on  the  bond  upon 
which  the  plaintiff  and  defendant  were  sureties,  had  been  recov- 
ered against  them,  and  each  had  paid  half;  but  prior  to  the  com* 
mencement  of  the  action  on  the  bond,  Jones  assigned  certain 
slaves  to  the  defendant  as  indemnity,  in  case  he  should  be 
obliged  to  pay  any  portion  of  the  debt.  In  answer  to  the  bill 
the  defendant  alleged  that  the  indemnity  was  for  his  sole  bene- 
fit, and  been  given  to  him  after  the  plaintiff  had  signed  the  bond^ 
without  any  demand  for  indemnity. 

HxHDBBSOH,  J.  Gontribution  among  co-securities  arises  not 
from  any  contract  between  them,  but  from  a  principle  of  natu- 
ral equity;  that  equality  is  equity  among  persons  standing  in  the 
same  situation,  and  this  being  now  the  established  and  well-an- 
derstood  doctrine  of  a  court  of  equity,  it  is  sufficient  to  infer  an 
understanding  among  them  of  mutual  contribution,  for  men  are 
presumed  to  act  in  reference  to  the  laws  governing  the  transac- 
tion. Hence  it  is  that  a  court  of  law  never  sustains  jurisdiction 
in  cases  where  one  surety  seeks  contribution  from  the  other;  boi 
this  principle  of  equity  can  only  apply  in  cases  where  their  sit- 
uations are  equal,  for  equality  among  persons  whose  situations 
are  not  equal  is  not  equity.  If  one  surety  stipulates  for  a  sepi^ 
rate  indemnity  in  this  respect,  his  situation  is  different  from  that 
of  one  who  makes  no  such  stipulation,  and  this  indemnity  is 
reached  in  favor  of  his  co-security,  upon  the  ground  either  thai 
it  was  intended  for  the  benefit  of  all,  or  that  the  taking  it  was  a 
fraud  upon  the  others. 

In  such  cases,  courts  of  equity  convert  him  into  a  trustee,  not 
permitting  him  to  allege  his  own  turpitude  or  selfishness  as  a 
protection,  for  they  enter  into  the  agreement  under  a  belief  of 
perfect  equality,  trusting,  apparently,  to  the  same  laws  of  indem- 
nity, and  to  the  united  exertions  of  each  other,  to  avoid  harm  sev- 
erally;  therefore,  to  take  an  indemnity  is  a  fraud  upon  the  rest, 
and  more  especially  as  it  lessens  the  ability  of  the  principal  to 
indemnify  the  others,  and  if  taken  without  such  secrecy,  it  is 
presumed  to  be  designed  for  the  benefit  of  all,  and  an  indem- 
nity fairly  obtained.  And  such  indemnities  may  be  fair,  and 
which  the  surety  has  a  right  to  use  exclusively  for  his  own  bene- 
fit while  he  is  indemnified,  if  more  than  sufficient  for  that  pus  . 
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pose,  the  excess  sliould  be  communicated  to  the  other  sure- 
Hen:  1.  Because  it  gives  to  the  creditor  an  equitable  lien  on 
such  indemnity,  and  the  creditor  should  cede,  and  in  equity 
is  supposed  to  cede  to  a  sufiferiug  surety,  all  his  means  and  facili- 
ties in  enforcing  and  securing  payment;  and',  2.  From  the 
intimate  connection  subsisting  between  them,  as  being  engaged 
in  one  common  league,  we  have  only  to  appeal  to  our  own 
bosoms  to  ascertain  the  benevolent  feelings  excited  by  such  con- 
nection, and  the  dictates  of  benevolence  become  duties  when 
not  prejudicial  to  ourselves;  but  in  observing  its  dictates,  we  are 
not  bound  to  encounter  hazard  or  trouble,  and,  therefore,  where 
this  surplus  lien  is  sacrificed  to  our  good  or  safety  in  that  trans- 
action the  co-surety  has  no  right  to  complain. 

The  facts  of  this  case  preclude  all  idea  that  the  complainant 
entered  into  the  engagement  under  a  false  appearance  of  equal- 
ity, and  it  affords  as  little  evidence  that  it  was  designed  also  for 
his  benefit,  for  he  attested  the  instrument  creating  the  lien.    In 
truth,  this  appears  to  be  a  fair  and  explicit  transaction.     The 
complainant  was  willing  to  become  Jones's  surety  without  a 
lien,  and  without  the  participation  of  the  defendant.     Such 
proffer  was  made  before  the  defendant  was  called  on.    Applica- 
tion was  then  made  to  the  defendant,  not  at  the  instance  of  the 
complainant  to  aid  him  in  encountering  the  risk,  but  the  money 
could  not  be  procured  without  an  additional  name  on  the  paper; 
in  this  situation,  the  defendant  stipulates  for  a  lien,  and  this 
within  the  knowledge  and  presence  of  the  complainant  who  re- 
quired none,  and  negatived  all  idea  tbat  the  defendant  was  act- 
ing for  their  joint  benefit,  by  attesting  the  instrument  creating 
the  lien.     He  has,  therefore,  no  claim,  either  on  the  ground  oi 
fraud  or  intention,  and  the  claim  to  the  excess,  I  think,  stands 
on  an  equally  slender  foundation.     Had  the  defendant  wan- 
tonly or  capriciously  discharged  the  excess  of  the  lien,  the  com- 
plainant would  have  cause  of  complaint;  but  if  the  defendant, 
for  his  own  ease  and  convenience  in  the*  transaction,  sacrificed 
it,  he  has  none.     All  he  can  ask  is,  that  he  should  have  had  it 
when  it  is  not  longer  of  any  service  to  the  defendant.     Good 
faith  as  to  this  is  all  that  equity  requires.     If,  by  sacrificing  the 
excess,  he  more  promptly  and  with  less  trouble  and  risk,  ob- 
tained an  indemnity,  who  has  a  right  to  complain?    On  whose 
rights  or  labors  has  he  trespassed?    Not  on  the  complainant's; 
but  I  do  not  view  the  transaction  at  the  sale  of  the  negroes  by 
any  means  as  an  abandonment;  it  may  be  so,  but  the  answer 
does  not  admit  it.     But,  as  I  have  said  before,  that  is  entirely 
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immaterial.    If  he  did  so,  it  was  for  his  accommodation,  to 
avoid  controTeray,  to  make  himself  perfectly  safe.     In  this  be 
has  violated  no  obligation,  at  least,  none  which  a  court  of  jus- 
tice recognizes. 
The  bill  dismissed  with  costs. 


iNDEicrnT  GrTKK  TO  SsctTRrrr. — In  sabseqaent  dftcimona  in  Korth  Caro- 
lina the  principle  is  annonnoed  that  a  surety,  j^or  to  hia  becoming  mch,  mxy 
{airly  atipnlate  for  a  separate  indemnity  for  himself,  and  that  in  caae  he  do  ao^ 
his  co-sareties  are  entitled  to  the  snrplns  only,  after  his  exoneration:  Fagan.  ▼. 
/acoeks,  4  Dev.  263;  Long  r.  BameU,  3  Ired.  £q.  631;  /Tall  v.  Bobmmm,  S 
Ired.  66;  in  each  of  which  Moore  v.  Moore  is  followed.  Under  such  circam* 
stances  a  co-surety  cannot  claim  that  the  indemnity  was  taken  for  hia  benefit 
if  there  is  no  element  of  fraud.  The  reason  uniformly  assigned  for  subject- 
ing to  the  satisfaction  of  all  the  co-sureties'  claims  an  indemnity  received  in 
lome  cases  by  one  of  their  number  is,  that  equality  is  equity;  and  that  where 
leveral  are  carrying  the  same  burden,  anything  done  to  relieve  one  should  also 
be  applied  to  the  relief  of  the  others.  But  where  a  person  stipulates  for  an 
indemnity  before  his  liability  shall  attach,  his  condition  is  not  the  same  a» 
that  of  the  surety  who  has  entered  upon  his  obligation  without  any  such  in- 
demnity. There  was  no  equality  between  them  at  any  time,  and,  therefore, 
the  maxim  of  equity  is  not  invoked. 

The  general  rule  regarding  indemnity  taken  by  a  surety  is  thus  stated  by 
Brandt  on  Suretyship,  sec.  233:  *'If  one  of  several  sureties,  after  all  have 
signed,  and  before  the  debt  has  been  paid,  and  without  any  agreement  to  that 
effect  before  he  became  liable^  obtains  from  the  principal  anything  for  hia  in- 
demnity, such  indemnity  inures  to  the  benefit  of  all  the  sureties,  and  the 
surety  obtaining  it  immediately  becomes  the  trustee  of  it  for  the  benefit  of  all 
the  sureties,  even  though  he  obtained  it  by  his  own  exertions  and  it  was  in- 
tended for  his  sole  benefit. "  This  proposition  expressly  recognises  as  an  excep- 
tion the  doctrine  of  the  principal  case.  And  in  support  of  his  statement  the 
author  refers  to  Seiberi  v.  Tfu>mp9on^  8  Kan.  65;  Steele  v.  Mealing^  24  Ala. 
285;  Miller  v.  Sawder,  30  Vt  412;  McLeuns  v.  Fergitson,  6  The  Bep.  330; 
McCune  V.  BeU,  45  Ma  174;  HaHweU  v.  Whitman,  36  Ala.  712;  Snuih  v. 
Conrad,  15  La.  Ann.  579;  Uinadill  v.  Murray,  6  Vt.  136;  Leary  v.  ChiMre, 
3  Jones  Eq.  170;  Low  v.  Smart,  5  N.  H.  353;  and  the  North  Carolina  decis- 
ions above  cited.  In  the  fourth  edition  of  Leading  Cases  in  equity,  the  edi« 
tors  make  a  similar  qualification  in  stating  that  the  indemnity  received  by 
one  surety  inures  to  the  benefit  of  all:  Vol.  1,  171,  in  the  note  to  Dermg  v. 
Earl  (/  Winehelaea. 


Bell  v.  Blotott. 

[4  Hawks,  884.] 

iNJUKonoir  TO  Pbxvknt  a  Kuisamgb  from  being  created  or  enoted  wiU  bt 
issued. 

Bill  for  an  injunotion  Betting  forth  that  the  defendant  in* 
tended  erecting  a  mill  and  dam  in  the  yicinity  of  the  town  of 
Tarborough,  and  at  a  short  distance  from  the  publio  academj  of 
that  place;  that  on  the  site  where  the  intended  mill  was  abont 
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to  be  erected  a  mill  formerly  stood^  but  now  destroyed,  during 
the  existence  of  which  the  health  of  the  inhabitants  had  materia 
ally  suffered;  that  if  the  defendants  were  allowed  to  erect  their 
intended  mill,  great  and  irreparable  mischief  would  ensue  to 
the  health  of  the  inhabitants  of  the  town,  and  the  noxious  vapors 
arising  from  the  pond  would  lead  to  the  entire  destruction  of 
the  academy.  The  answer  admitted  the  intention  to  erect  the 
mill  and  dam,  but  denied  that  any  injurious  consequences  would 
follow  therefrom. 

A  motion  to  dissolve  the  injunction  was  denied,  but  the  injano« 
tion  was  retained  nntil  the  hearing. 

Mordecai  and  SeaioeU,  in  support  of  the  motion. 
Ocxton^  corUra, 

Tatlob,  0.  J.  Two  inquiries  are  presented  by  the  argument 
in  this  case:  The  first  relates  to  the  power  of  the  court  to  in* 
terpose  the  preyentive  remedy  of  an  injunction;  the  other, 
whether  it  is  proper  to  exercise  the  power  under  the  evidence 
and  circumstances  of  this  case.  It  is  manifest  that  without 
some  jurisdiction  competent  to  prevent  a  threatened  evij  of  the 
sort  complained  of,  there  would  be  a  great  defect  of  justice  in 
this  state;  for  when  the  injury,  if  done,  can  not  be  repaired  in 
damages,  it  is  essential  to  the  protection  of  rights  that  this 
court,  whose  process  is  alone  adequate  to  the  occasion,  should 
interpose  its  summary  remedy,  to  compel  persons  so  to  use 
their  own  property  as  not  to  injure  that  of  others.  It  has  ac- 
cordingly been  long  settled  as  a  principle  of  the  court,  that  in 
eases  where  irreparable  mischief  may  be  done,  as  of  waste,  or 
in  a  x^hki^  case  of  nuisance,  an  injunction  will  immediately  be 
granted.  Where  there  is  a  clear  right  to  the  enjoyment  of  the 
subject  in  question,  and  an  injurious  interruption  of  that  right,, 
which  in  equity  ought  to  be  prevented,  this  court  will  not  with* 
hold  its  aid,  and  this  rule  is  abundantly  established  by  the 
authorities:  1  Vem.  120,  127,  275;  2  Ves.  414;  2  Atk.  391,  and 
many  others. 

It  appears  to  me  that  the  evidence  in  this  case  approaches  a» 
nearly  to  ascertain  the  certainty  of  the  apprehended  evil,  if  not 
prevented,  as  can  be  expected  from  the  nature  of  the  subject. 
There  was  formerly  a  millpond  nearly  in  the  situation  where 
the  defendant  proposes  to  establish  his,  and  during  the  whole 
time  of  its  being  kept  up,  the  whole  community,  particularly 
the  younger  part  of  it,  were  subject  to  destructive  autumnal 
diseases.  Soon  after  the  mill  was  broke  and  the  pond  emptied^ 
a  visiMo  ira ;)rovem(iut  took  place  in  the  ]iealtbfnlr)o<5fl  nf  the 
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place,  children  were  raised  to  maturitj^  the  population  in- 
creased, and  a  seminary  of  learning  erected  within  what  iras 
before  the  sphere  of  pestilential  influence;  of  these  facts  it  ifl 
impossible  to  doubt  after  reading  the  depositions.     Is  it  not  to 
be  expected  that  the  same  causes,  if  put  into  operation,  will  pro- 
duce the  same  effect?    Nor  is  the  probability  of  this  lessened  by 
the  proposed  alteration  in  the  site  of  the  pond;  its  size  and  the 
situation  of  the  mill.   The  utmost  allowance  that  can  be  made  on 
this  point,  is  that  it  may  not  render  the  town  quite  so  unhealth- 
lul;  but  if  the  court  sees  that  not  merely  in  the  fears  of  the  in- 
habitants, but  a  moral  certainty  exists  that  if  this  work  is 
suffered  to  proceed,  the  health  of  this  community  will  again  be 
put  in  jeopardy,  it  is  its  bounden  duty  to  interpose.    Indeed, 
it  is  impossible  to  shut  our  eyes  to  the  fact  that  in  this  cliouite 
a  collection  of  stagnant  water  in  the  neighborhood  of  a  to¥m, 
will  render  the  inhabitants  unhealthy;  and  howerer  different 
theories  may  be  pressed  into  the  service  of  accounting  for  it, 
or  plans  proposed  to  mitigate  the  evil,  the  painful  conviction 
forces  itself  upon  us  that  the  effect  invariably  follows  the  cause, 
and  no  antidote  has  yet  been  discovered. 

Under  this  observation  and  experience,  a  court  might  be  satis- 
fied with  much  less  evidence  than  has  been  adduced  in  this 
•case.  I  am  of  opinion  that  the  injunction  ought  to  be  made 
perpetual. 

Hall,  J.  This  is  not  a  case  where  it  is  necessary  to  contro- 
Tert  the  question,  whether  this  court  will  interfere  by  injunc- 
tion or  not,  before  a  trial  at  law  is  had,  declaring  that  to  be  a 
nuisance  or  not,  which  in  the  bill  is  set  forth  to  be  one.  No 
«uch  question  in  this  case  can  be  tried  at  law,  no  nuisance  ex- 
ists; the  object  of  the  biU  is  to  enjoin  the  defendant  from  creat- 
ing one,  and  it  does  appear  to  me  that  it  is  a  proper  case  for 
this  court's  interference. 

The  nuisance  which  it  is  apprehended  will  arise  from  the 
erection  of  a  mill,  does  not  appear  to  me  to  be  a  phantom 
oreated  by  the  fears  of  the  witnesses,  but  a  reality,  bottomed 
upon  past  experience.  It  is  not  likely  that  the  effects  of  ponded 
water  would  be  less  deleterious  now  than  formerly,  the  same 
-causes  produce  the  same  effects.  I  think  the  injunction  ought 
to  be  made  perpetual,  with  costs. 

Henderson,  J.,  was  of  the  same  opinion,  so  the  injunotion 
was  made  perpetual. 

Cited  in  PriveU  v.   WhiUaher.  73  N.  C.  fiSa. 
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Wbight  V.  Lathbop. 

pOnOySS.] 
A  Jndgpnont  agdnst  one  of  leyeral  joini  frmpaiiwri  is  no^  wnliwi  Mtiififldt  » 
bar  to  an  Mtion  agamst  th«  othenk 

Tbbspass  with  force  and  amiB  for  taloDg  and  oonyeriing  goods. 
The  defendant  pleaded  not  guilty,  and  that  plaintiff  had  prose- 
ented  a  separate  action  against  one  Burroughs  for  the  same  tres- 
pass. The  plaintiff  demurred  to  this  plea,  and  the  defendant 
joined  in  demurrer. 

WkiUlesey,  Newton  and  Sloan,  for  the  plaintiff:  It  is  a  univer- 
sally  admitted  proposition  that  torts  are  in  their  nature  joint 
and  seyeral.  The  plaintiff  may  sue  all  the  trespassers  in  one 
aetion,  or  each  of  them  in  separate  actions,  and  each  is  liable 
for  the  acts  of  all.  Becoyexy  alone  without  satisfaction  is  no  bar 
to  another  action  against  a  co-trespasser.  If  it  were  a  bar,  the 
plaintiff  might  commence  separate  suits,  as  he  had  a  right  to  do, 
and  the  suit  first  tried  might  be  pleaded  by  way  of  puis  darrein 
continuance,  and  this  would  impose  upon  him  a  bill  of  costs  in 
each  of  the  remaining  suits,  and  the  doctrine  that  the  plaintiff 
has  an  election  de  melioribua  damnis,  would  also  be  destroyed, 
for  there  must  be  more  verdicts  than  one  to  give  the  plaintiff  an 
election.  They  cited  in  support  of  the  demurrer:  Livingston  y. 
Bishop,  1  Johns.  290  [3  Am.  Deo.  830];  1  Phill.  Ey.  82,  n.  6; 
Morion's  case,  Cro.  Eliz.  80;  Johnson  v.  Brown ^  1  Wash.  187. 

Wright,  for  the  defendant:  In  torts  the  action  is  joint  or  sev- 
eral, at  the  election  of  the  plaintiff  or  defendant.  It  is  believed 
to  be  a  universal  rule  in  trespass,  that  where  the  defenses  are 
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joint  and  the  damages  several,  the  plaintiff  may  elect  to  take  a 
judgment  for  the  best  damages;  but  in  cases  where  the  suit  is 
joint,  but  the  pleas  are  several,  and  the  damages  seyerallj  as- 
sessed, the  better  practice  is  to  allow  the  plaintiff  to  enter  a  noUe 
prosequi  as  to  all  the  co-trespassers,  except  the  one  against 
whom  the  best  damages  are  assessed.  The  right  to  elect  is  as 
to  taking  judgment,  not  as  to  taking  execution  or  satisfaction. 
This  doctriae  is  questioned  nowhere  except  in  New  York. 

The  plaintiff  may,  at  any  time  before  final  judgment,  enter  a 
nolh  prosequi,  but  cannot  do  so  after  judgment:  1  Tidd  P^. 
632;  Ifoke  v.  Ingham,  1  Wils.  89;  Shields  v.  Perkins,  2  Bibb,  229. 
Counsel  cited  and  commented  at  great  length  upon:  Sill  v.  Good^ 
child.  Bull.  N.  P.  94;  1  Tidd  Pr.  632;  2  Id.  805;  Heydan's  case, 
11  Coke,  5;  Dale  v.  JS^re,  1  WQs,  306;  2  Tidd  Pr.  804;  BulL 
N.  P.  20;  2  Tidd  Pr.  670;  Bastall's  Entries,  654;  Crane  v.  J3um« 
mertone,  Cro.  Jac.  118;  Rodney  v.  Strode,  Carth.  19;  Cooke  v. 
Jenner,  Hobart,  66;  Parker  y.  Sir  J.  Lawrence,  Id.  70;  MiicheB 
v.  MUlbank,  6  T.  B.  199;  Sainn  v.  Long,  1  Wils.  30. 

Different  actions  cannot  be  brought  against  different  tres- 
passers for  the  same  trespass;  and  if  brought,  the  second  suit 
may  be  pleaded  in  bar  of  the  first.  And  the  plaintiff  can  not 
sever  and  bring  suit  against  one  for  part,  and  against  another 
for  other  part  of  the  same  trespass:  1  Swift's  Digest,  532; 
Boyle  Y.  Bayliff,  1  Campb.  60.  He  also  cited  and  reTiewed 
at  some  length  Morion's  case,  Cro.  Eliz.  30;  Brown  y.  Wooien 
Cro.  Jac.  73;  Baker  t.  LoveU,  6  Mass.  68  f4  Am.  Dec.  88]; 
Ammonei  v.  Harris,  1  Hen.  &  Munf.  488;  WUkes  y.  Jackaon, 
2  Id.  355.  He  then  reyiews  at  great  length,  and  criticises 
the  decision  of  Kent,  C.  J.,  in  Livingston  y.  Bishop  [3  Am.  Deo. 
830],  claiming  that  it  was  rendered  under  a  misapprehension  of 
the  law.  He  claimed  that  we  may  deduce  from  the  cases  cited 
by  him:  1.  That  the  person  injured  by  several  joint  trespasaere 
may  bring  suit  against  any  or  all  of  them;  2.  When  the  de- 
fendants join  in  their  defense,  the  verdict  and  jodgment 
must  be  entire;  3.  When  the  defendants  seyer  in  their  defense, 
the  jury  may  assess  either  joint  or  seyeral  damages.  If  aeyeral 
damages  are  assessed,  the  plaintiff  may  enter  a  cesso/  execuHo 
until  after  trial  against  the  others,  and  then  on  entering  a  noUe 
as  to  the  rest,  may  eleot  to  take  judgmei^  for  the  best  damages; 
4.  When  several  suits  are  brought,  the  plaintiff  has  the  same 
election  on  the  same  conditions;  5.  But  in  no  case  can  the 
plaintiff  take  two  judgments  for  the  same  trespass,  for  the  first 
judgment  may  be  pleaded  in  bar  of  a  second  recovery. 


Deo.  1826.J  Wbight  v.  Lathbop.  631 

Bj  Court,  SHBBXANy  J.  The  only  point  presented  by  the 
pleadings  is,  whether  a  judgment  recovered  by  the  plaintiff 
against  one  joint  trespasser  is  a  bar  to  an  action  brought  against 
another  for  the  same  trespass.  I  am  aware  that  the  authorities 
on  this  subject  are  by  no  means  clear  or  reconcilable.  An  ex- 
amination of  the  English  reports  will  show  that  though  there  is 
no  modem  case  where  the  precise  question  made  by  this  plea  has 
been  adjudicated  upon,  yet  the  principles  upon  which  it  rests 
have  been  often  discussed.  In  Bird  v.  Itandall,  3  Burr.  1346, 
Lord  Mansfield  observed,  that  in  case  of  joint  trespass,  the  de- 
fendants were  all  liable  to  the  plaintiff,  and  he  might  proceed 
against  one  or  all  of  them  as  he  pleased,  yet  he  shall  have 
but  one  satisfaction  from  all.  In  Drake  v.  MUcheU  et  al, ,  3  East, 
251,  Lord  EUenborough  says:  ''I  have  always  understood  tha 
principle  of  in^isit  in  rem  judvcatam  to  relate  only  to  the  par-^ 
Ucular  cause  of  action  in  which  the  judgment  is  recovered,  oper- 
ating as  a  change  of  remedy,  from  its  being  of  a  higher  nature* 
than  before.  But  a  judgment  recovered  in  any  form  of  action 
is  still  but  a  security  for  the  original  cause  of  action,  until  it  be 
made  productive  in  satisfaction  to  the  party;  and,  therefore, 
till  then,  it  can  not  operate  to  change  any  other  collateral  con* 
current  remedy  which  the  party  may  have." 

That  each  joint  trespasser  is  answerable  for  the  act  of  all, 
and  that  the  plaintiff  may  pursue  his  remedy  against  one  or 
all  is  unquestioned.  He  is  entitled  to  a  compensation  in  dam- 
ages for  the  injury  he  sustained  by  the  commission  of  the  tres- 
pass. This  compensation  he  may  recover  from  one  or  all  of  the 
joint  trespassers.  His  remedy  against  them  severally  is  con- 
current, and  they  are  quasi  collateral  security  for  each  other, 
until  the  plaintiff  has  obtained  satisfaction.  It  would  seem  to 
follow,  from  this  doctrine,  that  a  recovery  of  a  judgment 
against  one  joint  trespasser  would  be  no  bar  to  a  suit  and  re- 
covery against  another.  If  a  judgment  against  one  of  several 
joint  trespassers  is  of  itself  a  bar  to  all  legal  proceedings  against 
the  others,  it  will,  in  a  great  degree,  deprive  the  plaintiff  of  his 
right  of  bringing  several  suits,  and  of  his  election  de  melioribus 
da^nnia,  as  each  defendant,  except  in  the  suit  first  tried,  may 
plead  puis  darrein  continuance,  the  recovery  in  that  suit  as  a 
bar  to  the  plaintiff's  further  proceeding,  thereby  limiting  the 
plaintiff  to  the  recovery  of  a  single  verdict,  and  subjecting  him 
to  the  payment  of  costs  in  all  the  suits  but  the  one  first  tried. 
If  a  joint  action  be  brought  against  all  the  trespassers,  they 
may  sever  in  their  pleas,  and  the  several  issues  made  may  be 
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tried  by  differait  juiieB,  and  separate  and  difFexent  damages 
■aneeoGd;  and  the  plaintiff  has  his  eleotion  of  the  damages  so 
■aneeoed,  whieh  shall  bind  all  the  defendants:  ffe^dan's  case,  11 

-Co.  6. 

^The  case  of  Brown  y.  Wooten,  Telv.  67;  Cio.  Jae.  73,  is 

'^Ibe  Dbly  one  I  hare  been  able  to  find  in  the  Tgngiiaii  repoits 

*  where  aplea  of  a  former  recoTeiy  against  a  third  pemon  for  the 
■  same  injaxy,  without  an  ayerment  of  satisfaction,  was  held  good. 

Xhat  was  an  action  of  troyer  for  goods;  the  defendant  pleaded 
a  judgment  and  execution  in  fayor  of  the  plaintiff  against  one 

*  J.  B.y  for  the  same  goods,  and  the  plea  was  sustained.  In 
-MAvingtian  y.  Biau>p  ei  al.,  1  Johns.  290  [3  Am.  Dee.  330], 
^^hief  Justice  Kent,  speaking  of  the  case  of  Broum  y.  fPoolen, 
^(-Bays  it  was  clearly  introductory  of  a  new  rule,  and  cites  Brooke, 
Judgment,  pi.  98;  Martan'a  oa9e^  Oro.  Eliz.  30,  and  that  many 

eases  subsequent  to  that  seem  to  disregard  it,  and  make  the 
satisfaction  against  one  trespasser  the  test  of  the  plea.  In 
Brown  y.  Wooten^  the  plaintiff  had  sued  out  his  ezeeation  en 
ihe  judgment  against  J.  S.,  and  if  that  is  to  be  considered  an 
election  by  the  plaintiff  de  mdhrihus  donuiw,  it  will  conclude 
him  from  pursuing  the  other  joint  trespassers.  But  in  the  case 
at  bar,  the  plaintiff  has  not  issued  an  execution  on  the  judg- 
ment recoyered  by  him,  or  done  any  other  act  from  which  it 
would  be  inferred  he  had  elected  the  damages  recoyered  by  the 
yerdict  and  judgment  mentioned  in  the  plea. 

The  court  of  appeals  in  Yirginia  has  decided  that  a  yerdict  and 
judgment  against  one  of  seyeral  joint  trespassers,  was  a  bar  to  a 
recoyeiy  against  the  others:  1  Hen.  &  M.  488;  2  Id.  355.  The 
supreme  court  of  New  York,  in  Livingston  y.  Bishop  ei  al.^1 
Johns,  290  [3  Am.  Dec.  330],  determined  that  a  recoyery  against 
cue  joint  trespasser  is  not  a  bar  to  a  suit  against  another,  and 
this  decision  has  been  adhered  to  by  the  same  court  in  a  num- 
ber of  subsequent  cases.  When  the  authorities  present  so  much 
uncertainty  and  contradiction  on  the  subject,  the  court  feel 
themselyes  at  liberty  to  adopt  that  rule  which  to  them  appears 
most  consonant  with  reason  and  justice.  And  the  rule  which 
appears  the  more  rational  to  the  court,  and  in  accordance  with 
the  general  principles  of  law  applicable  to  the  action  of  tres- 
pass, is  that  the  plaintiff  may  elect  to  bring  separate  actions 
for  a  joint  trespass,  and  may  haye  separate  yerdicts  and  judg- 
ments,  but  that  he  can  haye  but  one  satisfaction.  This  will 
preserve  to  ihe  plaintiff  the  right,  which  all  the  authorities  ad- 
mit he  has,  to  bring  a  joint  suit  against  all,  or  a  seyeral  suit 


Deo.  1825.]    Lbsseb  of  Johnson  v.  Haines.  58S 


against  each  joint  treepasser;  and  also  to  aeoore  to  him  his  eleo* 
tion  de  mdioribua  damnit. 

The  opinion  of  the  ooort  accordingly  is,  that  the  plea  in  bar 
is  insufficient  and  the  demorrer  thereto  sustained. 


The  ooait  held,  in  Bett  y.  Miller,  6  Ohio,  250,  thftt  all  oonoemed  ia  tfa» 
eommiBsion  of  a  treapaas  are  conBidered  as  principalB;  and  if  one  person  em- 
ploy another  to  commit  a  trespass,  both  are  guilty  and  both  responsible  in 
damages;  see,  also,  note  to  CaldwtU  v.  Saerti,  12  Am.  Dec  285.  The  decisioa 
in  Sheldon  r,  Kibbe,  8  Am.  Deo.  176,  is  in  full  accord  with  the  principal  case. 


Lessee  of  Johnson  v.  Haines. 

[2  Obzo,  65.] 

A  CEBTifiCATB  ov  AcKNOWLEDOMZNT  of  a  deed,  in  which  the  person 

the  acknowledgment  gives  himself  no  official  designation  or  titles  is  in- 
Bofficient  and  the  record  of  the  deed  is  invalid. 

The  plaintiff,  at  the  trial,  offered  in  eyidence  a  duly  certified 
copy  of  a  deed,  together  with  a  copy  of  the  certificate  of  the 
person  taking  the  same.  The  acknowledgment  did  not  show 
that  the  person  signing  it  was  an  officer  of  any  kind.  The 
plaintiff  offered  other  evidence  to  prove  that  the  person  who 
took  the  acknowledgment  was  at  the  time  a  justice  of  the^ 
peace,  duly  commissiooed  and  qualified.  The  copy  of  the  deed 
and  the  eyidence  to  prove  the  official  character  of  the  person 
who  took  the  acknowledgment  were,  ou  the  objection  of  the 
defendant,  rejected,  and  the  plaintiff  was  nonsuited.  Plaintiff 
moved  for  a  new  trial,  and  the  decision  of  the  motion  was  ad--- 
joumed  to  this  court. 

Leonard,  for  the  plaintiff. 

Athinson,  for  the  defendant. 

Bt  Coust.  When  a  copy  of  a  deed,  certified  by  the  recorder 
is  offered  in  evidence,  instead  of  the  original,  its  admissibility 
depends  upon  the  fact  whether  the  original  has  regularly  been 
admitted  to  record;  for  the  mere  fact  of  recording  a  deed,  with- 
out the  legal  requisites,  gives  it  no  validity.  The  statute  pro- 
viding for  the  execution  and  acknowledgment  of  deeds,  which 
was  in  force  when  this  deed  was  recorded,  required  that  the- 
execution  of  all  deeds  for  the  conveyance  of  lands  should  be 
acknowledged  by  the  grantor,  or  proved  by  the  subscribing  wit- 
nesses, before  some  judge  or  justice  of  the  peace,  and  recorded 
in  the  proper  county.    The  acknowledgment  or  proof  ia  nothing 
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unless  it  be  taken  by  an  authorized  officer,  and  whether  the 
person  be  authorized  or  not,  is  a  fact  which  ought  to  appear  in 
the  certificate  of  the  officer  himself.  This,  prima  facie^  would 
be  sufficient  to  authorize  the  record,  and  to  throw  the  proof  on 
the  person  impeaching  the  deed.  In  this  case,  nothing  of  the 
kind  appears  in  the  certificate,  or  attached  to  the  subscription, 
consequently  the  deed  was  not  duly  recorded,  and  the  copj 
can  not  be  received  as  evidence. 

Proof  distinct  from  the  certificate  upon  which  the  record  was 
made,  that  the  person  who  took  the  acknowledgment  was,  in 
fact,  a  justice  duly  qualified,  could  not  be  received  at  the  trial; 
because  it  was  a  copy,  and  not  the  original,  to  which  the  evi* 
dence  was  intended  to  be  applied.  We  do  not  decide  what 
would  be  the  law  had  the  original  deed  been  in  court,  and  proof 
o£fered  that  the  person  who  took  the  acknowledgment  was  a 
justice.  We  think  it  clear  that  in  the  case  of  a  copy,  such 
proof  can  not  be  received.  The  record  being  irregular,  the 
original  is  not  proved,  and  until  that  is  done,  a  copy  can  not 
be  used.  The  court  decided  correctly  in  rejecting  the  testi* 
mony,  and  the  motion  for  a  new  trial  must  be  overruled. 

This  case  is  cited  by  the  court  in  Le99ee  <^  LwmgsUm  v.  McDonaid^  9  Ohio^ 
168,  and  duitinguished  from  it  by  the  fact,  that  there  it  appeared  from  the 
eertificate  that  the  penon  taking  the  proof  waa  an  officer  aathoriaed  by  law 
to  perform  sach  act;  and  it  was  decided  not  to  be  neoeoiiary  for  aach  peiaoo 
to  Bay,  in  so  many  words,  that  he  was  anthorized  to  take  soch  proof.  On 
the  effect  of  a  defective  acknowledgment  of  a  deed,  see  WaUorCa  Lesme  v. 
Bailey,  2  Am.  Dec  462;  Simon  v.  Brwm,  Id.  368;  CHUmg^  Lessee  v.  ffaU, 
Id.  502.  In  Share  v.  Anderson^  10  Id.  421,  it  was  held  that  an  acknowU 
edgment  taken  in  one  county  before  a  justice  of  the  peace  of  another  ooonty 
is  void.  A  certificate  of  acknowledgment  will  not  be  good,  unless  it  shows 
dearly  that  it  was  taken  by  an  officer  authorised  by  law:  Cosset  v.  Cook, 
11  Id.  610.  On  defective  acknowledgment  by  married  women,  see  note  to 
Jourdan  v.  Jowrdan,  Id.  724. 


ETiTJa   V.  BiTZEE. 

[a  Omo,  88.] 

A  RxLEASB  or  Onb  or  Several  Jonrr  Tbespassers,  releases  all,  though 
the  party  giving  the  release  stipulated  that  it  should  not  discharge  the 
others. 

Thb  Acceftakcb  of  ths  Notb  of  one  of  several  co-trespassers  in  satisfao* 
tion  of  Ihe  wrong  done  by  him,  releases  the  others,  although  the  note 
remains  unpaid,  and  is  brought  into  court  to  be  canceled. 

Tbespass,  assault  and  battery.     The  original  writ  was  sued 
out  against  £ve  defendants,  Bitzer,  Townsend,  Whitacre,  Wil« 
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liams  and  Adkins.  As  to  the  two  last  named  it  was  returned 
non  est.  The  other  three  appeared  and  pleaded  not  guilty. 
They  also  pleaded  two  special  pleas,  to  the  effect  that  after  the 
commencemeDt  of  the  suit,  Smith,  agent  of  the  plaintiff,  re- 
ceived  and  accepted  from  Williams  and  Adkins  their  note,  in 
satisfaction  for  the  trespass  as  to  them,  and  he  agreed  to  for- 
bear further  prosecuting  the  suit  against  them.  Issues  were 
joined  upon  these  pleas.  The  testimony  was  reduced  to  writ- 
ing, and  agreed  to  be  as  follows:  W.  S.  testified  that  he  was 
authorized  by  the  plaintiff  to  conduct  the  suit  against  the  de- 
fendants, but  had  no  special  authority  to  compromise.  He  set- 
tled with  Williams  and  Adkins,  and  took  their  note  payable  to 
himself;  in  consideration  of  which  he  agreed  that  they  should 
not  be  further  prosecuted.  He  believed  he  had  sufficient  in- 
fluence with  the  plaintiff  to  induce  him  to  acquiesce  in  what  he 
had  done.  The  note  was  in  the  hands  of  plaintiff's  attorney. 
It  had  not  been  paid,  nor  had  any  offer  been  made  to  sur- 
render it. 

J.  E.  testified  that  at  the  time  of  the  making  of  the  com- 
promise it  was  distinctly  understood  to  be  made  for  Williams 
and  Adkins  alone.  They  were  to  be  entirely  discharged  from 
the  civil  suit;  but  it  was  not  to  be  a  satisfaction  for  the  rest. 

J.  G.  testified  the  same  as  the  last  witness,  and,  further,  that 
Smith  directed  an  indorsement  to  be  made  on  the  note  of  a  part 
of  the  sum  for  which  it  was  given;  that  the  note  was  made  for  a 
larger  amount  than  was  to  be  actually  paid  by  Williams  and 
Adkins,  in  order  that  plaintiff  might  be  able  to  obtain  from  the 
others  a  considerable  sum  on  compromise. 

J.  M.  G.  testified  that  he  heard  the  plaintiff  say  to  his  attor- 
ney: **  What  S.  has  done  I  suppose  I  must  agree  to." 

The  suit  as  to  Williams  and  Adkins  had  neither  been  prose- 
cuted nor  discontinued.  The  plaintiff's  counsel  produced  the 
note  in  court  and  offered  to  cancel  it.  A  verdict  was  taken  for 
the  plaintiff,  subject  to  the  opinion  of  the  court  on  this  point 
reserved,  whether  in  law  the  testimony  taken  supported  either 
of  the  special  pleas.  The  court  gave  judgment  for  the  defend- 
ants, and  the  plaintiff  appealed. 

SdmTnond,  for  defendants.  It  is  settled  that  an  agreement 
not  to  sue  upon  a  particular  cause  of  action  amounts  to  a  release. 
Although  it  can  not  be  pleaded  as  a  release,  the  fact  may  be 
pleaded,  and  is,  upon  being  proved,  a  bar  to  the  plaintiff's  ac- 
tion: Gvyler  v.  Cuyler,  2  Johns.  187;  Harrison  v.  Close,  Id.  449 
{S  Am.  Deo.  444.]     The  ap^reement  not  to  sue  in  this  case  was 
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made  upon  good  oonBideration.  By  mating  the  note  on  one 
Bide  and  accepting  it  on  the  other,  the  agreement  was  eom« 
pletely  executed.  Payment  of  the  note  was  not  neeesaaiy  to 
make  it  a  satiafaotiony  for  that  was  not  a  part  of  the  agreemenir 


Wright^  for  plaintiff.  Accord  without  satisfaction  is  not  a 
good  plea.  A  bare  promise  of  future  satisfaction  is  not  good, 
and  if  it  remains  executoiy  it  is  no  Lur.  An  agreement  not  to 
sue  a  single  debtor  has  been  held  to  operate  as  a  release;  bat 
where  two  are  liable,  an  agreement  not  to  sue  one  is  not  a  bar 
to  a  suit  against  the  other. 

By  Court,  SHsaxAKy  J.  This  case  is  presented  to  the  court  in 
the  form  of  an  agreed  case,  but  it  is  so  only  in  name.  The 
parties,  instead  of  agreeing  upon  the  facts,  have  agreed  upon 
the  testimony  which  the  defendants  could  give  in  support  of 
their  second  and  third  pleas,  and  ask  the  determination  of  the 
court,  whether  that  testimony  sustains  either  of  those  pleas. 
This  is  in  effect  submitting  the  issues  in  fact  to  the  court,  in* 
fstead  of  the  jury,  upon  a  written  statement  of  the  testimony  of 
the  witnesses;  a  course  of  proceeding  not  sanctioned  by  our  prac- 
tice. The  parties,  however,  bayiug  agreed  that  if  the  CTidence 
contained  in  tbe  written  statement  does  not  support  either  the 
second  or  third  plea,  that  judgment  may  be  entered  in  favor  of 
the  plaintiff  for  a  specified  sum,  the  court  will  not  delay  the 
parties,  or  put  them  to  tbe  expense  of  having  the  finding  of  a 
jury  upon  the  issue  in  fact,  made  upon  those  pleas.  Upon  the 
pleadings  and  proofs  iu  the  case,  three  questions  have  been 
made:  Was  the  note,  mentioned  in  the  plea,  executed  and  re- 
ceived  in  satisfaction  of  the  trespass,  complained  of  in  the 
declaration  ?  Is  a  discharge  of  one  of  several  joint  trespassers 
a  discharge  of  the  whole,  where  the  parties  have  expressly  stip- 
ulated it  shall  not  have  that  effect  ?  Is  a  note,  given  for  a  tres- 
pass, which  remains  unpaid,  and  in  court  to  be  canceled,  a 
satisfaction? 

The  first  is  purely  a  question  of  fact,  and  depends  upon  the 
testimony.  The  proof  is  that  Smith,  the  agent  of  the  plaintiff 
to  conduct  the  suit,  but  without  any  special  authority  to  settle, 
compromised  with  Williams  and  Adkins,  who  were  jointly  con- 
cerned with  the  defendants  in  tbe  trespass  complained  of,  and 
whose  names  were  inserted  in  the  writ,  took  their  note  for 
one  hundred  and  fifty  dollars,  and  agreed  to  forbear  to  sue 
them;  that  it  was  distinctly  understood  that  the  compromise  was 
only  for  Williams  and  Adkins;  that  they  were  to  be  wholly 
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iiseharged  from  liability  for  damages  on  account  of  the  tree- 
pass,  bat  that  it  was  not  to  be  a  satisfaction  for  the  other  joint 
trespassers;  and  that  the  plaintiff,  after  being  informed  of  the 
compromise  made  by  his  agent,  said  he  supposed  he  mnst  be 
bound  by  ^hat  Smith  had  done.  Without  going  into  a  particu- 
lar discussion  of  the  facts,  the  court  are  satisfied  that  the  note, 
mentioned  in  the  third  plea,  was  executed  in  satisfaction  of  the 
trespass  complained  of,  so  far  as  Williams  and  Adkins  wen* 
concerned  therein;  and  that  it  was  received  by  the  plaintiff  in 
satisfaction  is  apparent  from  the  fact  of  the  note  being  iu  his 
possession,  and  by  him  brought  into  court,  as  well  as  from  the 
testimony  that  it  was  so  received  by  Smith,  his  agent,  for  con- 
ducting the  suit.  It  was  executed  and  received  wifch  the  intent 
and  for  the  purpose  of  discharging  Williams  and  Adkins,  the 
makers,  from  all  further  liability  on  account  of  their  being 
jointly  concerned  with  the  defendants  in  the  trespass,  but  with 
an  express  stipulation  that  it  should  not  discharge  the  other  co* 
trespassers. 

That  a  release  of  one  of  several  joint  trespassers  operates  a 
discharge  of  all,  is  a  position  too  clear  to  admit  of  doubt.  The 
authorities  on  this  point  are  uniform,  full  and  clear:  1  Hob.  66; 
Co.  liit.  232,  a.  An  accord  and  satisfaction  of  a  joint  trespass 
by  one  is  good  for  all  concerned.  The  act  of  one  of  several 
joint  trespassers  is  the  act  of  aU;  they  all  unite  to  do  an  unlaw- 
ful  act,  and  each  is  responsible  for  the  acts  of  the  others.  The 
plaintiff  may  elect  to  sue  them  jointly  or  separately,  and  may 
pursue  them  until  he  has  obtained  satisfaction,  but  he  can 
have  but  one  recompense  in  damages  for  the  same  injury.  The 
plaintiff  here  agreed  to  take  the  note  of  Williams  and  Adkins, 
two  of  the  trespassers,  for  one  hundred  and  fifty  dollars,  and 
to  forbear  to  sue  them;  the  note  was  given,  and  it  was  under- 
stood they  were  fully  dischaiged,  and  he  has  thus  made  his 
election,  not  only  as  to  the  amount  he  would  receive  as  a  recom- 
pense for  the  injury  he  sustained  from  the  assault  and  battery 
committed  by  the  defendants  jointly  with  Williams  and  Ad- 
kins, but  also  of  the  persons  from  whom  he  would  recover  that 
recompense.  He  has  been  satisfied  for  the  trespass  committed 
upon  him,  and  to  permit  him  to  recover  in  this  action  would 
give  him  another  recompense  for  an  injury  already  satisfied.  It 
can  make  no  difference  that  it  was  part  of  the  agreement  be- 
tween the  plaintiff's  agent  and  Williams  and  Adkins,  that  th& 
giving  and  receiving  the  note  mentioned  in  the  pleas,  was  not 
to  be  a  satisfaction  for  the  other  trespassers.     Each  joint  tres- 
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passer  being  liable  to  the  extent  of  the  injuiy  done  by  all,  it 
follows  as  a  necessary  consequence  that  satisfaction  made  bj 
one  for  his  liability,  operates  as  a  satisfaction  for  the  whole 
trespass,  and  a  discharge  of  all  concerned.  Williams  and  Ad- 
kins  could  make  no  agreement  impairing  the  legal  rights  of  the 
defendants,  nor  cede  to  the  plaintiff  the  privilege  these  defend- 
ants had  of  availing  themselves  of  any  matter  forming  a  legal 
defense  to  this  action.  The  accord  and  satisfaction  mentioned 
in  the  third  plea  operated  in  law  as  a  discharge  of  these  de- 
fendants from  liability  for  the  injury  complained  of  by  the 
plaintiff,  and  it  was  not  in  the  power  of  other  persons  to  de- 
prive them,  by  any  agreement  of  theirs,  of  the  benefit  of  this 
legal  discharge.  The  plaintiff  can  not  complain,  for  he  has 
agreed  upon  the  quantum  of  damages  he  sustained  by  the  tres- 
pass, and  has  received  the  note  of  Williams  and  Adkins  in 
satisfaction  from,  and  discharge  of  them,  and  they  can  not  com- 
plain; for  as  joint  trespassers,  they  are  liable  to  make  the  plaintiff 
a  full  recompense  in  damages  for  all  the  injury  he  sustained  by 
the  commission  of  the  trespass. 

The  remaining  question  is,  whether  a  note  given  for  a  tres- 
pass, which  remains  unpaid,  and  in  court  to  be  canceled,  is  a 
satisfaction.  An  accord  without  satisfaction  is  not  good.  The 
party  must  not  only  have  agreed  to  accept,  but  he  must  actually 
have  accepted,  before  it  will  amount  to  a  satisfaction  in  law.  A 
naked  promise  to  make  satisfaction  at  a  future  day,  for  a  tres- 
pass, is  not  a  bar  to  an  action  brought  to  recover  damages  for 
that  trespass.  It  must  be  shown  that  the  promise  has  been  ex- 
ecuted by  the  payment  or  delivery  of  what  was  agreed  to  be  re- 
ceived in  satisfaction,  or  the  injury  in  law  remains,  and  with  it 
the  right  to  recover  a  recompense.  In  this  case  the  evidence 
shows  that  the  accord  was  executed  and  the  satisfaction  actually 
made.  The  plaintiff  agreed  to  accept  the  note  of  Williams  and 
Adkins,  two  of  the  joint  trespassers,  for  a  specified  sum  in  dis- 
charge of  their  liability  for  the  trespass.  The  note  was  accord- 
ingly made  and  accepted  by  the  plaintiff.  The  dischai^e  of 
Williams  and  Adkins  was  immediate  upon  giving  the  note,  and 
did  not  depend  upon  payment  of  the  money.  The  agreement 
was  to  receive  the  note  in  satisfaction,  and  the  accord  was  eje- 
euted  when  the  note  was  made  and  delivered.  The  contract  of 
the  parties  looked  only  to  the  execution  and  delivery  of  the 
note;  and  Williams  and  Adkins  were  to  be  discharged,  not  on 
the  payment  of  one  hundred  and  fifty  dollars,  but  upon  their 
giving  to  the  plaintiff  their  note  for  one  hundred  and  fifty  dol« 
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lars.  It  was  not  an  accord  without  satisfaction  or  a  mere  prom* 
ise  to  make  satisfaction  at  a  future  day,  but  an  adjustment 
between  the  parties  of  the  amount  of  recompense  to  which  the 
plaintiff  was  entitled,  and  a  present  satisfaction.  The  plaintiff's 
right  of  action  for  the  trespass  was  gone  by  the  acceptance  of 
the  note;  and  it  will  not  rcTive  either  against  the  makers  or 
the  other  joint  trespassers  by  the  non-payment  of  the  money  at 
the  time  stipulated  in  the  note,  or  by  the  plaintiff  producing  it 
in  court  and  offering  to  cancel  and  deliver  it  to  the  defendants. 
The  plaintiff  has,  by  his  agreement,  substituted  one  cause  of  ac- 
tion for  another,  and  he  can  not  resort  to  both,  or  either,  at  his 
election.  He  has  accorded  with,  and  received  satisfaction  from, 
part  of  the  joint  trespassers,  and  thereby  discharged  the  whole; 
and  he  cannot  deprive  the  defendants  of  the  benefit  of  that 
discharge  by  offering  to  surrender  that  which  he  has  received  in 
satisfaction  for  the  trespass.  Judgment  must  be  entered  for  the 
defendants  on  the  third  plea. 


Beqgs  t;.  Thompson. 

[3  Ohio,  95.) 
PuBOHABBB  ov  Laiu)  AT  SHERIFF'S  Salb  Is  not  thereby  in  actual  or  oon« 
itmctive  poaseasion,  and,  therefore,  cannot  sustain  an  action  of  trespaas 
for  the  crops  where  he  does  not  obtain  possession  by  ejectment. 

Trespass  quxire  clausum  /regit,  adjourned  from  the  supreme 
court  of  Columbiana  county,  on  an  agreed  case  upon  the  follow- 
ing facts:  Thompson,  the  defendant,  mortgaged  the  premises 
in  question;  a  scire  facias  was  prosecuted  upon  the  mortgage, 
the  land  taken  in  execution,  sold  by  the  sheriff,  and  purchased 
by  the  plaintiff,  to  whom,  after  an  order  confirming  the  sale, 
the  sheriff  made  a  deed.  The  defendant  being  in  possession, 
the  plaintiff  demanded  possession  of  him,  which  was  refused. 
He  then  instituted  a  suit  in  forcible  detainer  against  him  and 
obtained  judgment,  but  it  was  reversed  on  certiorari.  Nearly 
a  year  after  the  sale  the  defendant,  who  had  been  in  possession 
and  receiving  the  crops,  abandoned  that  possession  and  plaintiff 
took  possession,  after  which  he  brought  this  suit  to  recover  for 
the  rents  and  profits  of  the  land.  The  question  presented  to 
the  court  is  whether  or  not  such  action  can  be  supported. 

J.  C,  Wright,  for  plaintiff.  It  is  objected  to  the  plaintiff's 
having  judgment:  1.  That  he  can  not  recover  without  having 
obtained  the  possession  by  judgment  and  habere  facias;  2.  That 
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be  can  Dot  reooTer  after  poeaession  for  anj  time  before  poooeo 
sion.  A  person  baling  title  may  enter  peaceably  into  poooeo 
sion  without  judgment,  and  then  bis  poeaession  inures  aocording- 
to  bis  title:  Jackson  t.  HavUand,  13  Jobns.  235;  Adams  on 
Eject.  98.  A  sheriff's  deed  relates  back  to  time  of  sale:  Jacb^ 
$on  Y.  DiohenMn^  15  Johns.  809  [8  Am.  Dec.  236];  Adams  od 
Eject.  71.  Where  once  an  entiy  has  been  made,  it  will  have 
relation  to  the  time  the  title  accrued,  so  as  to  enable  the  claim- 
ant to  recover  the  mesne  profits  from  that  time:  Adams  on 
Eject.  335. 

Any  person  having  title  may  enter  into  possession  if  he  can 
do  so  without  breach  of  the  peace:  Sogers  y.  Pitcher^  6  Tann. 
202.  The  refusal  of  a  judgment-debtor  whose  land  is  sold 
under  execution  to  give  possession  makes  him  a  trespasser,  and 
he  is  liable  to  be  turned  out  as  such,  and  is  responsible,  in  that 
character,  for  the  mesne  profits:  SmiJlh  v.  Stewart,  6  Jobns,  49 
16  Am.  Dec.  186]. 

In  trespass  for  the  mesne  profits,  it  la  not  necessary  to  prove 
a  writ  of  habere  facias  executed:  Bull.  N.  P.  87;  Adams  on 
Eject.  336.  If  the  plaintiff  seek  to  recover  the  profits  antece- 
dent to  the  demise  or  bring  his  action  against  a  precedent  occu- 
pier, the  record  in  ejectment  can  not  be  given  in  evidence,  but 
the  plaintiff  must  prove  his  title  and  an  entry  on  the  land:  Boll. 
N.  P.  8;  Adams  on  Eject.  334. 

Loomia  and  MeUxdf,  for  the  defendant.  Trespass  for  injury  to 
real  or  personal  property  can  not  be  maintained  without  pos- 
session. Possession  of  personal  property  may  be  constructive, 
but  that  of  real  property  must  be  actual:  Puttiam  v.  Wyleyy  8 
Johns.  432  [5  Am.  Dec.  346];  Van  Brunt  v.  Schenck,  11  Id. 
885.  A  right  of  possession,  not  coupled  with  possession  in  fact, 
at  the  time  of  the  injury,  is  not  sufficient  to  sustain  trespass 
quare  clawsumfregil.  That  action  is  founded  on  an  injury  to 
the  possession:  2  Phil.  Ev.  132, 133.  The  adjudications  on  this 
point  are  numerous  and  uniform.  Counsel  then  reviewed  the 
following  authorities:  6  Bacon's  Abr.  566;  Bro.  Treep.  pi.  88, 
315,  346;  2  Boll.  Abr.  554;  6  Bacon's  Abr.  566;  Bram- 
ing  V.  Beaton,  Plowd.  142;  Van  Nuya  v.  Ferhem,  1  Johns.  Cas. 
82;  Bro.  Tresp.  pi.  12;  2  Boll.  Abr.  569;  Plowd.  431;  6  Bae. 
Abr.  568.  They  contended  that  under  the  authorities  cited,  the 
plaintiff  could  not  recover  under  the  form  of  action  which  he 
had  elected. 

They  next  reviewed  the  American  decisions,  and  claimed 
that  they  were  equally  as  conclusive  as  the  English  authoritiea 
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died  aboTe.  The  caaee  reviewed  aze:  Ca/mpbdi  y.  Amotd,  1 
Johns.  611;  Ibbey  ^.WeMer^  3  Id.  468;  Stuyvetani  y.  IbmpkinM^ 
9  Id.  61;  Wickham  y.  Freeman,  12  Id.  183;  2bybr  y.  Tbumaend, 
8  Mass.  411  [6  Am.  Dec.  107];  Siarr  y.  Jackeon,  11  Id.  619.  The 
judgment  in  ejectment  is  condusiye  only  from  the  time  of  the 
demise;  bejond  that  time  it  proves  nothing:  Van  Men  y.  Boger%, 
1  John.  Cas.  283  [1  Am.  Dec.  113];  2  PhU.  Ey.  210;  AOin  y. 
Parkin,  2  Burr.  668.  The  better  opinion  seems  to  be  that  the 
plaintiff  in  an  action  for  mesne  profits  shall  recoyer  only  from 
the  time  of  the  demise:  Shohoell  y.  Boehen,  1  Dall.  172. 

Tbppan,  for  plaintiff  in  reply,  contended  that  the  plaintiff 
may  recoyer  for  time  anterior  to  the  denuse  upon  other  proof 
than  the  record  in  ejectment.  He  claimed  that  there  were  no 
cases,  except  those  in  Johnson,  which  say  that  the  plaintiff  can 
not  recoyer.  He  cited  and  reviewed  Proprietors  of  Kennebeck 
y.  Call,  1  Uass.  483;  SUarr  y.  Jachfon,  11  Id.  619;  Langdon  v. 
Pother,  3  Id.  216;  Oore  y.  Brazier,  Id.  623  [3  Am.  Dec.  182]. 
He  claimed  that  the  deliveiy  of  the  deed  is  livery  of  seisin;  and 
tf  it  is  so  by  the  party,  it  is  so  by  the  sheriff. 

By  CouBT.  It  is  impossible  to  maintain  that  the  purchaser  of 
land  in  Ohio,  at  sheriff's  sale,  can  be  considered  as  in  the  ac* 
tual  or  constmctive  possession  in  consequence  of  such  purchase. 
He  obtains  a  right  of  possession  only;  and  where  adyerse  pos- 
session is  persisted  in,  he  must  resort  to  legal  process  to  inyest 
himself  with  it  A  summaiy  process  of  forcible  detainer  is 
given  to  him,  and  when  he  proceeds  in  that  manner,  his  pos- 
session can  only  commence  from  the  time  he  obtains  it,  in  yirtue 
of  the  writ  of  restitution.  From  a  careful  examination  of  all 
the  authorities  cited,  we  are  satisfied  that  a  plaintiff  can  not 
maintain  this  action  of  trespass  without  showiug  an  actual  poS' 
session  in  himself  at  the  time  the  trespass  complained  of  is 
committed.  The  action  for  mesne  profits,  founded  upon  a  re- 
covery in  ejectment,  rests  on  grounds  peculiar  to  itself.  The 
doctrines  that  govern  it  have  never  been  extended  to  cases 
where  possession  of  lands,  held  adversely,  has  been  obtained 
by  other  means. 

The  cases  cited  from  Massachusetts  do  not  apply.  They  are 
all  predicated  upon  the  particular  provisions  of  the  statutes  of 
that  state.  There  the  growing  crops  are  valued  vrith  the  lands, 
and  the  whole  together  set  off  to  the  plaintiff  in  discharge  of 
his  claim.  The  officer  is  commanded  by  his  writ  to  deiivei 
seisin  and  possession  to  the  plaintiff.     Thus  an  actual  posses- 
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Bion  commenceBy  and  a  price  is  paid  for  the  emblemenis.  It  is 
not  so  here.  The  land  is  valued  without  reference  to  the  crop. 
The  o£Bcer  has  nothing  to  do  with  giving  possession.  The  per- 
Bon  to  receive  it  is  uncertain  until  the  sale  is  effected;  and  at 
the  sale  the  purchaser  pays  for  the  land  only.  The  cases  are 
essentially  distinct  in  all  their  principal  features.  Judgment 
must  be  given  for  the  defendant. 


In  CckMy  v.  Rhodes  12  Ohio,  95,  the  ooaxt,  after  laying  down  the  propo- 
sition that  at  judicial  sales  the  right  of  debtors  can  be  saved  only  by  regarding 
the  annnal  crops  as  personalty  reqoiring  a  separate  levy,  say:  "  The  case  of 
B€gg9  V.  Thompmm,  although  decided  on  other  grounds,  adopts  these  prem- 
ises and  barely  abstains  from  expressing  this  resolt."  As  to  the  neoeasity  of 
possession  in  order  to  maintAJn  trespass,  see  Putmam  v.  WyUjf,  6  Am.  Dee. 
M6;  Corsimv.  NMeU,  6  Id.  654. 


Pulton  v.  Stuabt. 

p  Oszo,  215.] 

AsaiGNES  or  Lbass.— If  a  lessee  assigns  his  lease  for  a  shorter  period  of 
time  than  that  for  which  it  was  granted,  or  if  he  assign  or  underlet  as  to 
part  only  of  the  premises,  the  lessor  can  not  sustain  an  action  a^unst 
the  assignee  or  sub-lessee  for  rent. 

OovENAiiT.  Action  brought  from  Muskingum  county.  The 
declaration  sets  forth  a  lease  for  years  from  the  plaintiff  to  one 
Munson,  and  alleges  that  the  right,  title,  and  interest  of  the 
Baid  Munson  to  the  demised  premises,  except  thirty  feet  square 
of  vacant  ground  came  to  the  defendant  by  assignment,  and 
assigns  the  non-payment  of  the  rent  reserved  as  a  breach.  The 
defendant  demurred  generally,  and  the  decision  was  reserved. 

SiUiman  and  Spangler,  in  support  of  the  demurrer,  cited  ffarir 
ford  V.  Hatch^  Doug.  183,  as  settling  the  doctrine  that  an  assign- 
ment of  a  lease  for  any  period  short  of  the  full  term  was  but  an 
underletting,  and  that  the  lessor  could  not  maintain  an  action 
against  the  assignee  for  the  rent.  They  contended  that  an 
assignment  of  a  part  of  the  premises  was  as  much  an  underlet- 
ting as  the  assignment  of  the  whole  for  a  part  of  the  term. 

OuWertson,  for  the  plaintiff,  cited  2  Chit.  PI.  455,  456;  and 
argued  that  the  assignee  was  liable  for  rent  upon  the  privity  of 
estate,  and  not  upon  the  privity  of  contract,  and  that  the  same 
rule  ought  not  to  be  applied  to  the  assignment  of  a  part  of  a 
term  and  one  of  a  part  of  the  premises. 
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Bj  CouBT.  It  seems  to  be  settled  that  where  a  lessee  assigns 
Lis  lease  for  any  shorter  period  of  time  than  that  for  which  the 
lease  was  granted,  the  lessor  can  not  sustain  an  action  of  cove- 
nant against  the  assignee  upon  the  lease;  because  this  is  con* 
aidered,  not  an  assignment  of  the  whole  term,  but  an  under- 
letting. The  principle  applies  with  at  least  equal  force  to  the 
case  of  an  assignment,  or  underletting  of  part  of  the  premises 
only.  If  the  lessee  constitute  two  under-tenants,  by  assigning 
one  third  of  the  leased  premises  to  one,  and  one  third  to  another, 
retaining  one  third  himself,  the  lessor  may  have  three  distinct 
actions;  and  in  apportioning  the  rent,  the  aggregate  given 
against  each  might  amount  to  more  or  less  than  the  amount 
reserved,  and  the  parties  in  either  case  would  be  without 
remedy.  If  the  lessee  underlet  or  assign  the  whole  premises  in 
unequal  quantities,  to  different  persons,  the  lessor  will  be  driver 
to  as  many  actions  against  different  persons  to  recover  his  rent, 
instead  of  having  one  action  against  the  lessee.  For  the 
separate  assignee  of  a  part  can  neither  be  charged  with  the 
whole  rent  individually,  nor  jointly,  with  one  or  more  of  his 
co-tenants. 

In  this  case  the  declaration  states  that  the  defendant  was  not 
assignee  of  the  whole  premises;  he  did  not  take,  and  does  not 
hold,  the  whole  term  of  the  original  lessee.  The  demurrer 
mnst,  therefore,  be  sustained. 


Bjdckdies  by  LiasoB  against  Assignee  Aim '  Rim.T.Mgii;—  BBirenTim 
AGAINST  Assignees. — ^The  lessor  has  against  the  assignee  of  the  lessee  the 
aaine  right  of  action  that  he  has  against  the  original  lessee,  for  the  breach  of 
all  covenants  in  the  lease,  which  are  annexed  to  the  estate,  as  long  as  he  is 
in  possession.  *'  For  when  a  covenant  relates  to,  or  is  to  operate  upon,  a 
thing  in  being,  parcel  of  the  demise,  the  thing  to  be  done  by  force  of  the 
covenant  is,  as  it  were,  annexed  to  the  thing  demised,  and  goes  with  the 
land,  binding  the  assignee  to  performance,  though  not  named;  and  the  assig- 
nee, by  acjepting  possession  of  the  Und,  subjects  himself  to  all  the  covenants 
that  mn  with  the  land:"  Taylor  on  Land,  and  Ten.,  sec  437;  Spencer*^ 
caaey  5  Coke,  16;  Blaike  v.  Sanderson,  1  Gray,  332;  Prettyman  v.  Wah* 
ton,  34  IlL  175;  Jacques  v.  Short,  20  Barb.  269;  Verplanek  v.  Wright,  23 
Wend.  506;  BaUy  v.  WeUs,  3  Wils.  25;  Van  Rensselaer  v.  Bradley,  3  Denio, 
135;  Hurst  v.  Rodney,  1  Wash.  G.  G.  375;  Van  Rensselaer  v.  Bonesteel, 
24  Barb.  365;  Dolph  v.  WhUe,  12  N.  Y.  296.  The  assignee  will  also  be 
bound,  if  expressly  named,  by  a  covenant  concerning  a  thing  not  in  esse  at 
the  time  of  the  demise,  but  which  is  to  be  done  upon  the  land,  as,  for  in- 
stance, to  build  a  wall  thereon,  because  he  is  to  receive  the  benefit  of  it: 
Norman  v.  WeUs,  17  Wend.  136;  Masury  v.  Southworth,  9  Ohio  St.  340. 
The  foundation  of  the  liability  of  the  assignee  is  the  privity  of  estate  that  ex- 
ists between  him  and  the  lessor:  Quackenboss  v.  Clarke,l2  Wend.  555.  The 
assignee  is  therefore,  not  bound  by  collateral  or  personal  covenants  contained 
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in  the  1mm:  Do^t.  WhUe,  12  K.  T.  296;  J<met  ▼.  SmitK  H  Ohio,  606; 
ifayor,  ete.  r.  Paiiimm,  10  EMt,  ISO;  IFcM  t.  Auiea;  3  T.  S.  383L  Hek 
liaUa  only  m  long  m  that  privity  ■abosti  by  hit  remaining  in  pMowmnn  M 
legal  aMignae^  and  he  may,  at  any  time,  terminate  his  liabilily  by  iwrigning 
to  another:  2  Flatt  on  Lmiw,  216;  Taylor  on  Ljnd.  and  Ten.,  eeo.  444; 
8Um  V.  Fhnrnee  8.  if.  Co.,  63  How.  Ft.  478;  Carter  ▼.  BammuUt  16 
Barb.  606. 

Rbmkdzbs  AOAism  Sytb-lbskb. — "Between  the  leanr  and  the  under 
tenant  of  the  original  lemce,  there  is  neither  privity  of  eetate  nor  privity  of 
oontraot;  the  leewr,  therefore,  cannot  aae  the  imder  tenant  npon  the  leeeM'a 
oovenant  to  pay  rent: "  Me^rlan  v.  ITctfeoa,  3  K.  T.  286;  QMoebtmbou  v. 
Clarke,  12  Wend.  655;  Harvey  v.  MeOrew,  44  Tex.  412;  Bedford  v.  Terlume, 
27  How.  Pr.  422;  &  C,  30  K.  T.  453;  Jemtinife  v.  Aleixtnder,  1  Hilt.  154; 
Holford  V.  Hatch,  Dong.  183.  In  the  last  case,  Lord  Mansfield,  delivering 
the  nnanimons  decision  of  the  ooart,  said:  '*  This  is  an  action  of  covenant  by 
a  lessor  against  an  under-lessee,  and  the  single  qaestion  is,  whether  the  ae> 
tion  can  be  maintained  against  him,  u  being  sabstantially  an  anignee.  For 
some  time  we  had  great  doubts;  we  have  bMtowed  a  great  deal  of  oonsiders- 
tion  on  the  subject,  and  looked  folly  into  the  books,  and  it  is  clearly  settled 
<and  is  ap^reeable  to  the  text  of  Littleton),  that  the  action  cannot  be  main- 
tained, unleM  against  an  assignee  of  the  whole  term.**  And,  u  the  conven- 
tional relation  of  landlord  and  tenant,  created  by  agreement,  exprem  or 
implied,  must  exist  between  the  parties,  in  order  to  maintain  an  action  for 
UM  and  occupation,  this  action  will  not  lie  against  an  under-tenant: 
McAdam*s  Land,  and  Ten.,  59;  Banenifl  v.  WardweU,  13  Johna.  489; 
Wood  V.  WUcox,  1  Denio,  88;  HaU  v.  Soutkmayd,  15  Barb.  32.  Bnt  in 
MeFarlan  v.  Wataon^  3  K.  T.  286,  where  a  lesM  wu  executed  for  a  year  at 
a  quarteriy  rent,  and  the  defendant,  who  entered  under  the  lenee  at  the 
commencement  of  the  term  and  occupied  for  the  whole  year,  paid  the  tiiree 
first  quarters'  rent  to  the  agent  of  the  lessor,  and  took<reoeiptB  from  him  aa  suck 
agent,  it  wu  hold  that  a  jury  might  infer  an  agreement  to  pay  the  rent  to 
the  lessor  so  as  to  sustain  an  action  in  his  name  for  use  and  occupation  dur^ 
tng  the  last  quarter  of  the  term.  "The  land,  however,  is  not  discharged  by 
an  under  lease,  from  the  claims  of  the  original  lessor,  who  notwithstanding 
the  under  lease,  may  proceed  to  distrain  or  evict  either  tenant  or  under-ten- 
ant, if  rent  be  in  arrear,  or  a  forfeiture  shall  have  been  incuired  by  his 
lessee:"  Taylor  on  Land,  and  Ten.,  sec  109;  Amaby  v.  Woodward^  6 
Born.  &  Cress.  519.  In  order  to  clearly  comprehend  the  nature  and  extent 
of  the  remedies  of  lessors  against  assignees,  it  is  necessary  to  consider: 

I.  What  Covenants  ruv  with  the  Land. — In  discussing  this  question, 
Harris,  J.,  in  Van  Pensselaer  v.  Bonesteelf  24  Barb.  367,  says:  **  Much  learn* 
tng  has  been  expended  sometimes  to  litUe  purpose  in  endeavoring  to  define 
the  boundary  between  real  covenants  or  such  as  run  with  the  land,  and  those 
which  are  merely  personal  A  most  elaborate  effort  to  accomplish  this  end 
was  made  by  Mr.  Justice  Cowen,  in  Korman  v.  WelU,  17  Wend.  145,  and 
yet,  after  all  his  researches,  that  indefatigable  judge  was  forced  to  declare 
that  the  authorities  still  left  the  application  of  old  principles  to  new  cases,  s 
very  nice  exercise  of  the  mind,  and  remaining  in  greater  degree  a  matter  of  jo- 
dicial  discretion,  than  almost  any  other  of  equal  importance  in  the  law  of  prop- 
erty." In  Van  Henaaelaer  v.  BonesUel,  supra,  it  was  decided  that  a  covenant 
to  pay  rent  ran  with  the  land.  So  in  Norman  v  Wells,  svpra^  a  covenant 
not  to  put  in  operation  a  rival  mill,  was  held  to  run  with  the  land.  Examples 
of  other  covonants  that  have  been  decided  to  run  with  the  land  are,  for  qniet 
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enjoyment:  Suydam  ▼.  Jones,  10  Wend.  181;  to  insiire,  if  the  insnrance  is  to 
be  laid  oat  in  rebailding:  Verrton  v.  Smith,  5  Barn,  ft  Aid.  1;  to  repair:  De- 
nuxrtat  ▼.  Willard,  8  Cow.  206;  to  discharge  the  lessor  from  taxes  and  assess- 
mente:  Poti  ▼.  Kearney,  2  K.  Y.  dd4;  to  maintain  a  partition  fence:  Kellogg 
▼.  Robkimmt  6  Vt.  276;  not  to  bnild  a  house  in  front  of  the  demised  premises: 
Tru€te€»  of  Watertoum  v.  Cowen,  4  Paige,  510;  a  covenant  by  a  lessor  to  sup- 
ply the  premises  demised  with  a  sufficient  quantity  of  good  water,  at  a  rate 
therein  mentioned:  Jourdain  ▼•  WiUon,  4  Bam.  ft  Aid.  266. 

2.  What  GoNiruTUTKS  an  AssiONHEirr. — "  An  assignment  of  a  lease  is  the 
transfer  of  a  tenant's  whole  estate  therein  to  some  third  person:*'  Taylor  on 
Land,  and  Ten.,  sec  426b  In  order  to  constitute  an  assignment,  the  assignor 
must  have  conveyed  the  whole  of  the  term,  for  if  a  single  day  is  reserved,  it 
will  be  a  sub-lease,  and  not  an  assignment,  and  the  sub-lessee  wiU  not  be  liable 
to  pay  rent  to  the  lessor:  Davis  y%  Morris,  36  N.  Y.  569;  Post  v.  Kearney,  2 
N.  Y.  S94.  But  if  the  whole  estate  in  a  part  of  the  land  is  conveyed,  it  will 
be  an  assignment:  Van  Rensselaer  v.  Gallup,  5  Denio,  454.     In  fit,  Clair  v. 

WilUams,  7  Ohio,  part  2,  111,  the  court  say:  "But  a  plain  distinction  is 
made  between  the  holder  of  a  part  of  the  land  and  the  holder  of  a  part  of  the 
estate."  In  that  case  it  was  decided,  that  a  widow  evicted  of  lands  assigned 
to  her  as  dower,  by  title  paramount  to  her  husband,  could  not  sustain  an  ac- 
tion upon  the  covenant  of  warranty  to  her  husband,  because  she  did  not  hold 
the  whole  estate.  The  right  of  action  on  the  warranty  passed  to  the  heirs, 
and  her  remedy  was  by  a  new  assignment  of  dower;  but  where  a  lessee,  by  a 
written  instrument,  transfers  to  another  all  his  interest  in  the  demised  premi« 
ses,  it  is  an  assignment,  although  in  form  a  sub-lease:  WoodhtUl  v.  Rosenthal^ 
61  N.  Y.  382;  Bedford  v.  Terkune,  30  Id.  453.  So  where  a  lessee  sold  the 
right  to  use  and  possess  the  real  estate  as  long  as  he  himself  could,  the  ar* 
rangement  was  held  to  be  in  legal  effect  an  assignment :  Indianapolis  M,  db  C.  J^T. 
v.  Cleveland  C,  C.  <Ss  L  R.  Co.  45  Ind.  281.  But  where  a  lessee  executed  an 
instrument  conveying  the  whole  of  his  unexpired  term,  but  reserved  to  him- 
self a  difierent  rent  from  the  original  lease,  and  a  right  of  re-entry  on  non- 

layment,  and  provided  for  a  surrender  to  liim  of  the  premises  on  the  expira- 
tion of  the  term,  it  was  decided  that  the  instrument  was  a  sub-lease,  and  not 
an  assignment,  and  that  the  lessee  had  not  parted  with  his  whole  interest  in 
the  premises:  CoUins  v.  Hasbroueh,  56  N.  Y.  157. 

Where  demised  premises  are  found  in  the  possession  of  one  not  named  in 
the  lease^  the  law  raises  the  presumption  that  he  is  in  as  an  assignee,  and  not 
as  an  under-tenant  And  the  s4me  presumption  arises  from  the  payment  ol 
rent  to  the  landlord.  But  such  possession  and  payment  are  prima  fade  evi- 
dence only,  which  may  be  rebutted  by  proof  that  the  person  charged  as 
assignee  never  had  an  assignment:  Armstrong  v.  Wheeler,  9  Cow.  88;  Carter 
V,  HamTnett,  12  Barb.  253;  Cross  v.  Upson,  17  Wis.  618;  Mariner  v.  Crocker, 
18  Id.  251;  EbUng  v.  FuyUm,  2  Mo.  App.  252.  If  a  lease  of  land  embraces 
personal  property  also,  the  lessee's  covenant  to  replace  or  pay  for  it,  at  the 
end  of  the  term,  does  not  bind  the  assignee  of  the  lessee:  Alien  v.  Culver,  3 
Benio^  284;  Jones  v.  iSmith,  606. 
Ax.  ]>xo.  Vol.  XV— M 
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OF  Bentlet's  Heibs  v.  Defobesi. 

Am  MaQKMMKT  ov  A  DxBD^  indonad  thereon,  does  not  ooorey  any  uilMMt 
in  the  lends  therein  deecribed. 

Ejionaurr.  The  plaintiff  offered  in  evidence  a  deed  of  tlw 
premises  in  question  from  Adgate  to  Vaiiclerbanack,  with  an 
indorsement  thereon  subscribed  by  the  lutier,  by  which  he  as- 
signed all  his  right  and  title  in  the  deed  to  BenUey,  under  whom 
the  lessors  of  the  plaintiff  claimed  as  heirs  at  law,  and  rested 
his  cause. 


Webb,  for  the  defendant,  moYed  to  overrule  the  testimony 
and  for  a  nonsuit,  on  the  ground  that  the  deed  and  assign- 
ment did  not  show  title  to  the  premises  in  the  ancestor  of  the 
lessor. 

Wheeler,  for  the  plaintiff,  contended  that  the  laws  of  Ohio 
did  not  prescribe  any  particular  form  for  transferring  title  to 
real  estate.  That  the  assignment  was  in  fact  a  deed,  and  the 
intention  of  the  parties  was  sufficiently  manifest  to  require  the 
court  to  gi^e  it  effect. 

By  CouBT.  There  never  has  been  a  time  since  the  establish- 
ment of  the  territorial  government,  when  the  title  to  real  estate 
could  be  conveyed  by  an  assignment  indorsed  on  a  deed.  The 
ordinance  for  the  government  of  the  territory  provided  thai 
real  estates  might  be  conveyed  by  lease  and  release,  or  bargain 
and  sale,  signed,  sealed  and  delivered  by  the  person,  being  of 
full  age,  in  whom  the  estate  might  be,  attested  by  two  wit- 
nesses, provided  such  conveyances  be  acknowledged,  or  the 
execution  thereof  duly  proved  and  recorded,  etc.  This  form 
of  conveying  real  estate  has  been  recognized  ever  since. 

The  indorsement  relied  on  as  a  deed  conveys  nothing  but  the 
instrument  itself.  It  may  vest  in  the  assignee  a  right  to  the 
paper  and  the  wax,  but  it  cannot  affect  the  title  to  the  land.  II 
does  not  describe  the  land,  or  purport  to  convey  it,  much  less 
does  it  contain  the  operative  words  of  a  grant.  It  is  an  assign- 
ment of  all  the  right  and  title  of  the  assignor  in  the  deed  on 
which  it  is  written.  In  equity  it  might  be  considered  as  an 
executory  contract  and  on  proof  of  the  facts  connected  with  it, 
might  entitle  the  assignee  to  a  decree  for  a  specific  perform- 
ance,  but  it  cannot  operate  as  a  conveyance  of  the  1^^  title. 

Judgment  for  defendanis. 
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Mattox  i;.  Mattox. 

DnroBCB  will  bb  Bsfdhbd  when  the  applicant  is  gnilty  of  the  lame  erimt 
of  which  he  eomplaine. 

Bill  for  divorce.  The  principal  charge  relied  on  in  the  bill 
was  the  adulteiy  of  the  husband,  which  was  Tery  satisfactorily 
preyed;  but  it  appeared  on  cross-examination  of  witnesses  that 
the  complainant  was  living  and  cohabiting  with  another  man, 
by  whom  she  had  had  a  child. 

By  CouBT.  The  bill  must  be  dismissed.  It  would  be  a  libel 
on  the  legislature  to  suppose  that  the  statute  was  designed  fox 
the  convenience  of  that  class  of  characters  to  which  the  parties 
seem  to  belong.  It  was  intended  for  the  relief  of  injured  in- 
nocence,  not  to  encourage  persons  of  loose  morals,  or  rather  of 
no- morals  at  all,  to  live  in  the  open,  scandalous  violation  oi 
the  common  rules  of  decency. 

The  application  is  to  the  equitable  jurisdiction  of  the  court, 
and  must  be  decided  by  the  principles  which  prevail  in  courts  oi 
equity.  The  complainant  must  come  withclean  hands  anda  chaste 
character,  not  stained  with  the  same  infamy  and  crime  of  which 
she  complains.  These  parties  are  in  pari  delicto ,  and  to  grant 
relief  to  either  of  them  would  be  offering  a  bounty  to  guilt.  It 
would  place  the  permanency  of  the  marriage  contract,  in  every 
case,  at  the  disposal  of  the  contracting  parties,  and  remove  one 
of  the  strongest  motives  to  that  correctness  and  chastity  of  con« 
duct  which  is  necessaiy  to  render  the  marriage  state  either 
pleasant  or  convenient. 

The  ground  on  which  this  bill  is  dismissed  is  not  new  in  the 
practice  of  this  court.  Many  have  been  dismissed  for  a  similar 
reason,  and  we  had  reason  to  believe  that  the  practice  was  suffi* 
oiently  known  to  prevent  applications  liable  to  this  objection. 

Bill  dismissed. 


See  note  to  Pierce  v.  Pierce^  ante,  211. 


Lessee  of  Massie's  Heibs  v.  Long. 

[2  Ohio,  367.] 
Dbaxh  or  Defendant  in  Execution  after  it  has  issned  and  been  levied  does 
not  prevent  the  officer  from  proceeding;  hot  if  defendant  die  after  eze- 
cation  sned  out,  and  before  levy,  the  ezecntion  can  not  proceed,  and 
any  sole  thereafter  made  is  void. 
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Tu  AaaMaeauan  or  "Vast  of  a  Lot**  or  of  "  one  acre  of  a  lot,*"  without 

any  looation,  ia  too  vagae  to  authorize  or  support  a  sale. 
Tkbtants  nr  Goxmov  may  make  a  joint  demise. 
PBOOHmr  Ami  can  not  make  a  demise  in  ejectmentb 

EjxoncEST.  The  title  of  the  lessors  of  the  plaintiff  was 
founded  on  a  patent  issued  to  them  since  their  father's  death  as 
heirs  at  law^  to  take  as  tenants  in  common  and  not  as  joint 
tenants.  The  patent  was  given  in  evidence  and  defendant's 
possession  admitted. 

Defendants  set  up  title  in  themselves;  1.  Under  an  execution 
•ale;  2.  Under  a  sale  for  taxes.  The  sale  upon  execution  was 
founded  upon  a  judgment  against  Massie  in  his  life-time,  which 
had  been  kept  alive  by  suing  out  executions  thereon.  Massie 
died  in  1813.  In  1818  an  execution  was  sued  out  against  Massie 
as  against  a  person  in  life,  the  property  levied  upon  and  regu- 
larly sold  by  the  sheriff  and  a  deed  thereof  duly  made.  De- 
fendants are  in  possession  under  the  purchaser.  The  premises 
in  question  are  a  part  of  out-lot  No.  43,  on  the  plat  of  the  town 
of  Chillicothe.  The  tax  title  rested  upon  the  following  facts: 
There  were  adduced  in  evidence,  the  corporation  record  showing 
the  levy  of  the  tax  for  the  year  1816,  the  appointment  and  qualifi- 
eation  of  the  collector,  the  advertisement  of  the  time  of  sale 
and  deed  to  Hillings.  The  list  in  which  the  lota  were  charged 
with  the  tax  was  given  in  evidence.  In  one  place  upon  this 
list  a  part  of  out-lot  No.  43  was  changed  with  a  tax.  In 
another  place,  '^  one  acre  of  out-lot  No.  43"  was  charged  with  a 
tax  in  the  name  of  Long,  one  of  the  defendants.  Parol  evidence 
was  offered  to  show  that  the  ''  one  acre"  named  in  the  list  was 
on  the  north  quarter,  where  Long  lived,  which  is  the  lot  in 
question.  The  testimony  was  objected  to  and  overruled.  Ver- 
dict for  the  plaintiff. 

Defendants  moved  for  a  new  trials  on  the  following  grounds: 
1.  The  title  under  the  sheriff's  deed  was  valid;  2.  The  title 
under  the  sale  for  taxes  was  valid;  3.  Tenants  in  common 
can  not  make  a  joint  demise;  4.  An  infant  cannot  make  a  lease 
by  prochein  ami, 

Douglas^  in  support  of  the  motion,  contended  on  the  first 
point  that  the  lien  of  the  judgment  was  not  affected  by  the 
death  of  Massie;  that  the  suing  out  of  execution  after  the  death 
of  Massie  was  at  most  an  irregularity  which  could  not  be  taken 
advantage  of  in  this  action:  He  cited  Jackson  v.  Ddancy,  13 
Johns.  550  [7  Am.  Dec.  403];  Jackson  v.  Bolnns,  16  Id.  576; 
Young  v.  Young,  2  Binn.  227;  McCrea  v.  BartleU,  8  Johns.  361. 
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On  the  second  point,  the  proof  of  the  regularity  of  sale  was 
complete.  The  description  of  the  property  was  sufficient,  be- 
cause it  could  be  rendered  certain  by  proof. 

On  the  third  point,  tenants  in  common  can  not  make  a  joint 
demise:  Co.  Int.  45  a.  n.;  Bun.  Ejec.  222;  2  Bac.  Abr.  428. 

On  the  fourth  point.  A  prochein  ami  is  only  appointed  to 
take  charge  of  a  suit.  He  has  nothing  to  do  with  the  estate, 
and  can  make  no  disposition  of  it  for  any  purpose. 

Leonard,  on  the  same  side,  submitted  an  argument  on  the 
first  point,  that  the  award  of  execution  was  a  judicial  act  upon 
which  a  writ  of  error  would  lie:   Bac.  Abr.  450,  452,  453,  484. 
If  a  judicial  act,  it  must  be  reversed  directly,  and  can  not  be. 
questioned  collaterally. 

Bond,  for  the  plaintiff,  contended  that  an  execution  sued  out 
against  a  dead  man  was  void,  and  not  merely  irregular.  The 
dictum  of  Kent,  J.,  in  Jackson  v.  Delancy,  was  not  authority, 
and  was  not  received  as  such  in  Jackson  v.  Robins.  None  of 
the  cases  were  decided  upon  that  ground.  That  the  cases 
cited  on  the  first  point  did  not  apply;  that  as  to  the  tax  title, 
the  evidence  did  not  show  any  assessment  of  a  tax,  nor  was  the 
lot  properly  or  sufficiently  described.  Parol  evidence  could 
not  be  admitted  to  help  the  insufficiency  of  the  descriptions. 
The  better  and  modern  doctrine  is  that  tenants  in  common  may 
make  a  joint  demise.  In  this  case,  the  lessors  of  the  plaintiff 
took  by  descent,  and  are  therefore  parceners,  and  upon  the  old 
principle  can  make  a  joint  demise.  The  statute  answers  the 
fourth  point:  "If  an  infant  be  entitled  to  any  action,  his 
guardian  or  next  friend  shall  be  admitted  to  prosecute  for  him:" 
Ohio  L.  vol.  22,  83.  A  lease  made  by  an  infant  is  voidable  only, 
and  not  void:  Bac.  Abr.  Leases,  B. 

By  CouBT.  It  is  well  settled  that  if  the  defendant  die  after 
execution  is  sued  out  and  levied,  that  the  execution  proceeds 
as  if  death  had  not  taken  place.  The  reason  generally  given 
for  this  is,  that  execution  is  an  entire  thing,  and  having  once 
commenced,  can  not  be  stopped.  But  there  is  undoubtedly  a 
much  more  satisfactory  reason  to  warrant  the  proceeding,  at 
least  in  the  cetse  of  a  levy  upon  chattels.  By  the  levy  the  prop- 
erty of  the  defendant  in  the  goods  is  divested,  and  the  sheriff 
acquires  a  special  property,  which  it  is  his  duty  to  divest  him- 
self of  according  to  the  exigency  of  the  writ.  No  rights  are 
afiected  by  this  proceeding  but  those  of  the  actual  parties;  no 
other  interests  are  touched.     If  the  defendant  die  after  execu- 
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iion  saed  out,  and  before  leyj  made,  the  execution  can  not  pio- 
•eed.  And  the  reason  is  this:  the  sheriff  is  commanded  to  take 
the  property  of  the  defendant,  but  by  his  death,  this  becomes 
impossible.  His  right  of  property  terminated,  and  other  rights 
have  commenced*  Whether  this  right  rests  in  the  heir,  ad- 
ministrator, executor  or  deyisee,  it  matters  noL  The  right  ot 
property  is  changed,  and  with  that  change  the  authority  of  the 
sheriff,  under  the  execution,  to  take  it,  is  gone.  He  might  as 
well  leyy  the  property  of  an  entire  stranger. 

The  proposition  is  not  affected  by  the  fact  that  the  property 
of  a  deceased  person  remains  liable  in  some  shape  for  the  satis- 
faction of  the  judgments  against  him.  The  law  has  prescribed 
the  mode  of  reaching  it  in  the  hands  of  those  to  whom  it 
passes  at  the  death.  And  that  method  must  be  pursued.  It 
may,  for  the  sake  of  argument,  be  conceded  that  an  execution 
issued  upon  a  judgment,  where  the  defendant  is  dead,  is  not 
▼oid,  but  Toidable  only;  its  effect  is  not  the  less  nugatozy. 
There  is  nothing  upon  which  it  can  operate.  It  commands  that 
to  be  done  which  is  impossible.  If  the  officer  seize  chattels  of 
which  the  defendant  died  possessed,  they  belong  to  the  per- 
sonal representatiye.  If  he  levy  on  land,  it  is  the  property  of 
the  heir  or  devisee.  The  only  true  return  he  can  make  is  that 
there  is  nothing  upon  which  he  can  levy.  We  have  carefully 
examined  the  cases  cited  by  the  defendant,  in  which  it  is  said 
to  be  adjudged  that  a  sale  of  lands  upon  execution  sued  out 
and  levied,  after  the  death  of  the  judgment-debtor,  is  so  far 
valid  that  it  can  not  be  questioned  collaterally  on  the  trial  of 
an  ejectment.  The  cases  do  not  sustain  this  position.  In  the 
case  of  Jackson  V,  Delancy  [7  Am.  Dec.  403],  a  scire  facias  to  re- 
vive the  judgment  was  issued,  served,  and  a  judgment  rendered 
upon  it.  It  was  alleged  that  the  persou  to  be  affected  was  not 
a  party,  and  that  as  to  her,  the  case  stood  as  if  no  scire  facias 
had  issued.  What  weight  this  had  in  the  decision,  we  can  not 
tell.  Jud^e  Kent  himself  placed  the  cause  upon  the  ground 
that  the  description  of  the  lands  in  the  sheriff's  deed  was  too 
indefinite  and  vague  to  convey  title. 

The  case  of  Jackson  v.  Bobins  is  open  to  the  same  objection. 
There  was  a  scire  facias,  and  it  was  served  upon  the  party 
claiming  in  that  case,  and  judgment  rendered  on  it,  so  that 
the  point  now  before  us  was  not  decided,  although  discussed 
and  some  remarks  made  upon  it  by  Judge  Kent.  We  have 
every  possible  respect  for  the  opinions  of  that  distinguished 
jurist,  but  we  can  not  adopt  the  arguments  he  has  thrown  out 
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upon  this  subjoot.  He  says  he  "takes  the  law  to  be  that 
eren  the  omisaion  altogether  of  the  9cire  facias  will  not,  aa  of 
oonrae,  render  void  a  sale  under  execation."  He  illustratea 
this  position  by  referring  to  cases  where  execntions,  sued  oa 
judgments,  after  a  year  and  a  day,  were  held  not  to  be  void,  but 
a  justification  to  tiie  party  who  acted  under  them.  He  sup- 
poses that  there  is  no  difference  between  such  cases,  and  one 
where  the  defendant  was  actually  not  in  existence.  And  he 
cites  the  case  from  2  Binney,  as  in  point  to  sustain  his  opinion. 
But  we  think  the  cases  are  materially  and  essentially  different. 
In  the  first  case  there  is  no  change  of  parties,,  nor  of  interests. 
The  defendant  on  the  judgment  against  whom  execution  issues, 
is  a  living  party,  competent  to  protect  his  own  rights.  It  is 
upon  his  property  that  the  execution  is  to  be  levied,  and  when 
so  levied,  the  command  of  the  writ  is  strictly  complied  with. 
No  rights  are  interfered  with  but  those  of  a  partj  to  the  judg- 
ment. It  has  been  already  shown  that  in  case  of  the  defend- 
ant's death,  the  rights  of  property  are  changed,  and  other  par- 
ties are  interested.  This  single  consideration  destroys  all 
analogy  between  the  two  cases. 

By  our  laws  the  personal  goods  of  a  decedent  constitute  the 
primary  fund  for  the  payment  of  debts.  It  is  only  when  they 
are  exhausted  that  land  can  be  subjected  in  aid  of  them.  It 
upon  execution  against  the  deceased,  a  sale  of  land  could  be 
valid,  the  heir  might  be  greatly  prejudiced.  The  personal  rep- 
resentative having  the  personal  estate  in  his  possession,  the 
sheriff  could  not  touch  it,  the  land  only  could  be  levied  on,  and 
thus  might  be  swept  away  for  the  payment  of  debts,  when  in 
fact  the  personal  estate  is  sufficient.  The  heir  or  devisee  may 
thus  be  deprived  of  bis  estate  without  any  opportunity  to  de- 
fend it.  The  concession  that  such  execution  is  irregular,  and 
may  be  set  aside  at  a  proper  time,  does  not  remedy  the  mischief. 
The  heir  is  no  party,  and  is  not  bound  to  know  or  take  notice 
of  the  proceeding.  On  the  contrary,  the  maxim  of  the  law  is 
that  he  should  have  a  day  in  court,  not  to  be  sought  for  by 
himself,  but  upon  the  call  of  the  plaintiff.  We  think  that 
there  is  a  much  stronger  necessity  in  this  case  for  a  scire/aciaa 
against  the  heir  or  devisee  than  in  the  case  of  a  judgment  where 
the  defendant  is  alive,  but  no  execution  has  been  sued  within 
the  time  limited  by  law. 

We  do  not  consider  the  case  from  Binney  as  any  more  in  point 
than  those  from  New  York.  In  that  case  &  scire  facias  yr&a  sued 
out  OS  in  the  New  York  cases,  and  there  was  a  judgment 
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upon  it.  The  defect  in  the  service  was  an  irregularity  but 
the  judgment  upon  it  was  not,  therefore,  void.  The  executioa 
issued  upon  a  judgment  against  a  liviDg defendant,  part j to  that 
judgment,  not,  as  in  this  case,  against  a  deceased  defendant. 
In  that  case  the  execution  was  levied  upon  the  land  of  a  living 
defendant;  not,  as  in  this,  upon  the  lands  of  persons  neither 
parties  nor  privies.  It  was  clearly  a  case  of  irregularity,  which 
amounted  to  error,  but  could  not  make  the  judgment  a  nullity. 
The  cases  from  Massachusetts  are  all  judgments  against  execu- 
tors or  administrators;  and  in  that  state  lands  are  assets  in  their 
hands,  so  that  the  doctrine  there  can  have  no  application  here. 
It  is,  therefore,  the  opinion  of  the  court  that  the  sale  by  the 
sheriff  was  inoperative  and  did  not  divest  the  lessors  of  the 
plaintiffs  of  their  title.  Upon  the  second  point  there  can  be  no 
difficulty.  The  assessment  of  a  tax  upon  a  '*part  of  a  lot,"  or 
"one  acre  of  a  lot,"  without  quantity  or  location,  in  the  one  case, 
or  without  location  in  the  other,  is  too  vague  and  indefinite  to 
authorize  a  sale  of  any  part  or  in  any  place.  By  the  fifty-ninth 
section  of  the  judicial  act  it  is  provided  that  ''in  all  actions  of 
ejectment  the  plaintiff  shall  have  the  same  benefit  and  advantage 
from  a  joint  demise  that  he  could  from  several  demises."  This 
embraces  the  case  of  tenants  in  common.  We  have  so  settled 
this  term  in  the  case  of  the  Lessee  of  Wilkinson  v.  Fleming^  from 
Butler  county. 

The  objection,  that  infants  can  not  make  a  lease  by  prochein 
ami,  is  fatal  to  the  plaintiff's  recovery  for  all  that  he  claims  upon 
the  demises  of  the  infants.  Although  the  demise  is  a  mere  fic- 
tion, it  is  treated  for  many  purposes  as  a  real  transaction.  If 
the  lessor  of  the  plaintiff  die,  pending  the  suit,  it  does  not  abate, 
because  the  nominal  plaintiff  survives.  If,  pending  the  suit, 
the  lessor  convey  his  interest  in  the  land,  the  plaintiff  may  still 
recover.  The  lessor,  by  transferring  the  fee,  can  not  destroy  ihe 
term  of  the  lessee,  but  must  convey  subject  to  it.  The  demise 
for  the  purpose  of  justice  is  thus  considered  a  real  transaction, 
and  must,  therefore,  have  the  appearance  of  a  legal  one.  A 
prochein  ami  has  no  power  to  lease  the  land  of  his  protege.  He 
is  neither  attorney  nor  guardian.  His  office  is  solely  to  prosecute 
the  suit,  and  for  this  purpose  it  is  not  necessary  he  should  exe- 
cute the  supposed  lease.  A  person  acting  in  the  character  of 
an  infant's  friend  could  not  make  a  lease  of  lands  that  would 
bind  the  infant  or  give  the  lessee  ^  right  of  possession.  Such  a 
lease,  though  fictitious,  yet  being  a  necessary  part  of  the  plaint- 
iff's right  to  recover,  must  be  equally  inoperative  for  that  pur- 
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pose.    The  verdict  is  incorrect  and  must  be  set  aside.    Except 
for  the  undivided  part  of  the  lessor,  who,  being  of  age,  joined 
the  prochein  ami  in  the  demise. 
Judgment  accordingly. 

In  WiOdnaoiCs  Le»8ee  ▼.  Fleming,  2  Ohio,  301,  the  aathority  of  the  principal 
OMO  WM  held  to  be  decinye.  It  was  cited  and  followed,  on  the  point  that 
a  Bale  under  an  execution  iamied  after  the  death  of  the  defendant  confers  no 
title  to  the  purchaser,  in  Lessee  qfCartney  v.  Eetd,  5  Ohio,  221.  In  IjoffertyU 
Lessee  v.  Byera  it  was  held  that  *'  original  quantity  one  hundred  and  seventy. 
Acres  to  be  sold  seventy -three "  was  an  insufficient  description,  and  the 
principal  case  cited  in  support  of  the  decision.  So  in  Burchard  y.  Hubbard, 
11  Ohio,  316,  its  aathority  was  recognized  on  the  point  of  insufficiency  ol 
description.  It  was  cited  to  the  same  point  in  Stanberry'a  Lessee  v.  Ndson^ 
Wright,  766. 

Execution  does  not  abate  by  the  death  of  the  plaintiff  after  a  fi.  fa,  has 
been  levied:  Buckner  v.  Terrill,  12  Am.  Dec.  269.  If  a  judgment-defendant 
die,  execution  cannot  issue  without  a  ecL  /a.  unless  tested  in  the  life-time  of 
the  defendant:    Woodcock  v.  Bennet,  13  Id.  668  and  note  687. 


Sergeant  v.  Steinbeboeb. 

[2  Ohio,  806.] 

Jomr-TEHANOT  does  not  exist  in  Ohio. 

If  a  Devibb  bk  Madx  to  Husband  and  Wivb  they  take  as  tenants  in 
common. 

Ebbob  to  reyerse  a  decree  of  chancery.  The  bill  was  filed  to 
obtain  partition  of  certain  lands,  one  fifth  of  which  the  com- 
plainants claimed  in  right  of  Mrs.  Seigeant  as  heir  at  law  to 
her  mother.  It  charged  that  McNiel,  by  his  last  will,  be- 
queathed and  gave  to  his  daughter  and  to  her  husband  Stein- 
berger,  and  their  heirs  and  assigns  forever,  three  hundred  acres 
of  land,  etc.  That  Steinberger  and  wife  took  possession  of  the 
land.  That  Mrs.  Steinberger  died  before  her  husband,  leaiing 
five  children,  of  whom  Mrs.  Sergeant,  the  complainant,  was 
one.  That  Steinberger,  after  the  death  of  his  wife,  devised  the 
land  in  question  to  his  three  sons,  the  defendants.  Defendants 
demurred,  and  the  court  of  common  pleas  sustained  the  demur- 
rer and  dismissed  the  bill. 

King,  for  the  defendants.  The  devise  to  Mrs.  and  Mr.  Stein- 
berger vested  each  with  an  entirety  of  the  interest,  and  neither 
could  separate  it  without  the  consent  of  the  other.  On  the 
death  of  the  wife  the  whole  survived  to  the  husband. 

Bond,  for  the  complainants.    Joint-tenancy  is  contrary  to  the 
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genius  of  our  institutions,  and  is  in  efBsct  abfogated  bj  the 
laws  of  Ohio. 

By  CouBT.  It  has  more  than  once  been  decided  by  the  su* 
preme  coort,  on  the  dicnit,  that  estates  in  joint-tenancy  do 
not  exist  under  the  laws  of  Ohio.  The  reasons  which  gave  rise 
to  this  description  of  estate  in  England  never  existed  with  us. 
The  juM  aocreacendi  is  not  founded  in  prindples  of  natural 
justice,  nor  in  any  reasons  of  policy  applicable  to  our  society  or 
institutions.  But  on  the  contrary,  it  is  adyerse  to  the  nnder- 
staudings,  habits  and  feelings  of  the  people.  We  haye  no 
statute  recognizing  the  existence  of  any  such  principle  as  the 
right  of  survivorship.  But  we  have  Tarious  statutory  pro- 
TisioDS  inconsistent  with  it.  The  laws  passed  both  during  the 
territorial  government  and  since,  authorize  joint-tenants,  ten- 
ants in  common  and  coparceners,  and  in  some  cases  the  ex« 
ecutors,  administrators,  or  guardians  of  such  persons  to  demand 
and  have  partition.  It  is,  from  this,  evident  that  the  legisla- 
ture have  treated  a  joint-tenancy  as  a  tenancy  iu  common. 

It  is  well  settled  that  the  joint-tenancy  of  husband  and  wife 
varies  in  many  principles  from  other  joint-tenancies.  The 
estate  could  not  be  severed,  which  resulted  most  probably  from 
the  fact  that  the  wife  could  do  no  act  separate  from  her  hus 
band.  The  conviction  of  one  of  the  parties  of  treason  did  not 
work  a  forfeiture  of  the  other's  right.  And  this  was,  we  may 
fairly  infer,  a  principle  introduced  to  lessen  the  number  of 
forfeitures,  which  were  always  odious.  But  the  right  of  sur- 
vivoruhip  was  the  same  as  in  other  cases  of  joint-tenancy,  and 
in  the  case  of  husband  and  wife,  is  as  much  at  variance  with 
our  laws  and  usages  as  in  the  common  case.  Upon  the  death 
of  Mrs.  Steinberger,  her  undivided  half  of  the  land  devised 
descended  to  her  children,  who  became  tenants  in  common 
with  their  father.  The  complainants  show  a  good  title  to  one 
Hfth  of  their  mother's  part,  constituting  one  tenth  of  the  whole 
tract,  and  appear  to  be  entitled  to  have  that  tenth  set  off  to 
them. 

The  decree  of  the  court  of  common  pleas  is  reversed,  and 
the  cause  sent  back  to  be  further  proceeded  in. 

Cited  in  WiUon  v.  Fleming,  13  Ohio,  68,  and  held  to  be  decisive  of  tlui 
case  on  the  point  that  joint-tenancy  does  not  exist  in  Ohio.  The  principal 
case  recognized  as  authority  on  the  proposition  that  if  a  devise  be  made  to 
husband  and  wife  they  take  as  tenants  in  common,  and  not  as  joint-tenants, 
an  Penn  v.  Cox,  16  Ohio,  30.  In  Kerwhacker  v.  C.  C.  <fr  C.  B.  R.  Co.,  3  Ohio^ 
Bt,  172,  it  was  relied  rpon  as  sustaining  the  assertion  that  the  common  Ian 
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Jiad  no  foroa  in  Ohio  ezoepi  so  &r  m  it  iUiuirates  and  ezpUiu  the  ralci  of 
right  and  jnatioe  aa  applioable  to  the  ciroamatanoea  and  inatitationa  of  the 
people  of  the  atateu  In  Tabler  t.  Wiseman,  2  Ohio  St  207,  and  in  Thampmm 
T.  Dmgman^s  J>evi»ee$,  4  Weat  Law.  Monthly,  640,  ita  authority  waa  relied 
Qpon  aa  ahowing  that  in  Ohio  a  technical  joint-tenaney  with  ita  oommon^ 
law  incidenta  doea  not  eziat. 

The  doctrine  of  aniriyonhip  in  joint-tenan^  waa,  at  an  early  day,  ignored 
in  Connecticnt:  See  Phelp§  y.  Jepmm,  1  Am.  Dec  83»  and  note.  In  Hannan 
T.  rowers,  6  Id.  •427,  it  waa  held  that  a  grant  of  a  life-eatate  to  J.  T.  and  K, 
lua  wife^  veated  in  them  a  joint-eatate  with  the  right  of  aarviTorBhip  in  K  T., 
the  auriTor. 


Lessee  of  Walsh  v.  Rikoeb. 

[9  Omo,  8S7.] 

DmonDAHT  Ab&btxd  undkr  Ezboution  for  a  fine  may  aunDder  land, 

and  thereby  obtain  hie  dischaxge. 
hkXD  SuBBSNDXBKD  by  defendant  in  dischaige  of  hia  body  in  ezeoation  for 

a  fine^  may  be  aold  without  valuation. 
Dmcaxmov. — "  Seventy  aorea  of  land  being  and  lying  in  aonth-weat  oomei 

of  the  aouth-west  quarter  of  aection  fourteen,"  is  auffieient  aa  a  deaorip- 

tion.    The  landa  will  be  located  in  a  aquare. 

EjECfTMENT.  From  supreme  court  of  Harrison  county  upon 
a  ease  agreed.  Both  parties  claimed  title  through  Ward.  Ward 
owned  seventy  acres  of  land  situate  on  the  west  side  of  the 
south-west  quarter  of  section  four,  township  twelye,  range  five, 
beginning  at  the  south-west  comer  of  the  section,  and  lying  in 
an  oblong  shape,  extending  north  one  hundred  and  sixty 
perches,  and  east  seventy  perches,  from  the  south-west  comer. 
The  title  of  plaintifiTs  lessor  was  founded  upon  a  sheriff's  sale. 
Ward  was  convicted  of  assault  and  battery  in  1820,  and  an  exe- 
cution issued  against  his  property  and  body  for  the  fine  and 
costs  in  1821,  upon  which  the  sheriff  took  him  into  custody. 
To  obtain  his  discbarge,  Ward  surrendered  to  the  sheriff  land 
described  in  the  return  as  ''seventy  acres  of  land,  it  being  and 
lyiu<^  in  the  south-west  corner  of  the  south-west  quarter  of  sec- 
tion fourteen,  township  twelve,  range  five,  of  the  lands  sold  at 
Steuben ville."  After  a  succession  of  writs  it  was  finally  sold  in 
1824,  without  valuation  to  the  lessor  of  the  plaintiff.  The  sale 
was  approved  by  the  court,  and  the  sheriff  made  a  deed  to  the 
lessor  of  the  plaintiff,  in  which  the  description  of  the  land  con- 
forms exactly  to  the  levy. 

Defendant  claimed  under  a  deed  from  Ward  for  seventy  acres 
of  land  described  by  metes  and  bounds  exactly  including  the 
land  owned  by  Ward,  dated  after  the  surrender  of  the  same 
land  to  the  sheriff. 
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Behee^  for  tbo  defendant,  objected  to  the  title  of  the  plaintiff's 
lessor:  1.  The  body  of  Ward  having  been  taken  in  execution, 
land  could  not  be  given  up  in  discharge'of  it;  2.  The  sheriff 
could  not  sell  the  land  without  valuation;  8.  The  land  is  not 
described  in  the  levy  and  deed  sufficiently  to  pass  the  title. 

Ooodenow,  for  the  plaintiff,  contended  that  the  execution  was 
issued  against  the  lands  as  well  as  the  body  of  Ward.  On  the 
third  point  made  by  defendant's  counsel  he  cited  and  reviewed 
the  following  authorities:  Frier  v.  Jaclcgfom^  8  Johns.  495;  Blaqiie 
V.  Oold,  Cro.  Car.  447,  473;  Jackson  v.  Clark,  7  Johns.  217; 
Lambre  v.  Redstone,  6  Taun.  207;  Jackson  v.  Gardner,  8  Johns. 
897. 

By  CouBT.  We  entertain  no  doubt  but  that  upon  an  execu- 
tion in  a  case  like  that  against  Ward,  the  defendant,  if  arrested, 
may  surrender  laud  to  the  sheriff,  in  discharge  of  his  body. 
This  surrender  the  sheriff  may  accept,  and  when  accepted,  the 
effect  of  the  proceeding  is  the  same  as  that  of  a  levy.  It  is 
a  legal  appropriation  of  the  land  to  satisfy  the  execution.  No 
subsequent  disposition  of  it  by  the  defendant  can  pass  a  title  so 
as  to  defeat  and  divest  the  interest  attached  by  the  exeoution 
and  the  proceeding  on  it.  We  think,  too,  that  judgments  for 
pecuniary  fines  are  debts  due  the  state  within  the  meaning  of 
the  law,  authorizing  in  such  cases,  a  sale  of  lands  without  yalua- 
tion,  and  that  lands  surrendered  to  obtain  a  discharge  of  the 
body  seized  in  execution  are  to  be  sold  in  the  same  manner  as 
if  levied  upon  by  the  sheriff  in  the  first  instance. 

The  description  of  the  lands  is  in  general  terms;  seventy 
acres  being  and  lying  in  the  south-west  comer.  The  defendant 
contends  that  this  description  is  so  vague  and  uncertain  as 
for  that  reason  to  be  void  and  inoperative.  On  the  other  hand 
the  plaintiff  contends  it  is  a  good  description  to  convey  seventy 
acres  of  land,  commencing  in  the  south-west  comer  and  extend- 
ing  on  the  west  line  to  the  north-west  comer,  in  an  oblong 
square.  Neither  of  these  constructions  can  be  maintained.  The 
general  position  of  the  land  conveyed  is  given  with  sufficient 
certainty.  It  is  in  the  south-west  coruer.  According  to  the 
rules  of  decision,  both  in  this  state  and  in  Kentucky  that  comer 
is  a  base  point  from  which  two  sides  of  the  land  conveyed  shall 
extend  an  equal  distance,  so  as  to  include  by  parallel  lines  the 
quantity  conveyed.  From  this  point  the  section  lines  extend 
north  and  east  so  as  to  fix  the  boundary  west  and  south,  the 
east  and  north  boundaries  only  are  to  be  established  by  con- 
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siruction,  and  the  rule  referred  to  gives  them  with  sufficient 
certainty. 

It  is  argued  for  the  lessor  of  the  plaintiff  that  the  court  per- 
forming in  this  case  the  functions  of  a  jury  are  to  decide,  not 
only  the  construction  of  the  deed,  but  the  intention  of  the 
parties.  Where  there  is  no  ambiguity  in  the  description,  the 
construction  of  the  terms  employed  is  matter  of  law,  independ- 
ent of  the  intention  of  the  parties.  And  here  upon  legal 
principles  there  is  no  ambiguity.  Had  the  description  been 
"  seventy  acres  on  the  west  side  of  the  quarter  "  the  whole  west 
line  must  have  been  considered  the  base  line  of  the  tract,  and 
the  quantity  laid  out  in  an  oblong  square.  It  would  have  been 
a  violation  of  the  plain  legal  sense  of  the  terms  used  to  lay  out 
the  land  in  a  square  at  either  comer,  upon  parol  proof  that  such 
was  the  intention  of  the  parties.  So  in  this  case,  no  proof  can 
justify  us  in  giving  an  interpretation  by  which  terms  that  locate 
the  land  in  a  square  at  the  south-west  comer,  shall  be  made  to 
locate  it  on  the  west  side.  The  plaintiff  must  have  judgment 
for  so  much  of  the  land  in  dispute  as  may  be  included  by  a  line 
north  from  the  south-west  comer,  such  a  distance  that  the 
parallel  line  of  a  square  with  four  equal  sides,  will  include 
seventy  acres. 

The  principal  case  is  followed  in  Cunnmgham*s  Lessee  ▼.  Harper,  Wright), 
866^  and  in  Eaj^s  Lessee  v.  Storrs,  Id.  711,  ae  showing  that  a  certain  nomber 
of  acres  in  the  comer  of  a  tract  means  that  number  of  aeres  in  such  comer  in 
the  form  of  a  square. 


Tiebnan  v.  Beam. 

[%  Omo,  883.] 

A  VximoB  HAS  A  lass  on  the  premises  sold  for  the  parchase-money,  and 
his  lien  is  not  affected  by  making  a  conveyance  and  taking  a  note  or 
bond,  with  personal  security  for  the  balance  due. 

EzisTENCB  or  VsKDoa's  Lien  is  Presumed  until  the  contrary  appears. 

Vendob's  Lien  is  not  discharged  by  the  death  of  the  yendor,  and  the  conse- 
quent transfer  of  the  debt  to  his  heir  or  devisee. 

gpscmo  Perfobmaagb. — la  an  entire  contract  for  the  sale  of  live  tracts  of 
land,  and  a  separate  bond  given  for  the  conveyance  of  two,  the  pur- 
chaser can  not  have  specific  periormance  without  performin^^  on  his  part^ 
the  entire  contract. 

Waiit  or  Power  to  Coitvet  can  not  be  supplied  in  dutnceiy.  Hence,  if 
executors  convey  without  power,  their  conveyance  can  not  be  aided  in 
equity. 

Causs  reserved  for  decision  by  supreme  coturt  sitting  in  Rich* 

Inml  r^'.irity.     Tim  opinion  states  tlie  cose. 
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J.  C.  Wrighi,  for  oomplainant 
Wm.  Sianbury,  for  respondento. 

By  Court,  Bubhst,  J.  There  is  some  oontradietion  in  th# 
testimony,  and  some  inoonsistenoy  in  the  statements  of  a  part 
of  the  witnesses,  but  the  leading  facts  on  which  the  case  must 
depend  are  sufficiently  ascertained.  The  bill,  answers  and  ex* 
hibits  show  that  in  1811,  Newman  sold  to  the  defendant.  Beam, 
five  quarter  sections  of  land,  containing  eight  handred  acres, 
at  four  dollars  and  fifty  cents  per  acre,  amounting  to  four  thou- 
sand four  hundred  dollars.  For  two  of  these  quarter  sections 
Newman  had  obtained  a  patent.  The  remaining  three  had  noi 
been  paid  for  iu  full  to  the  goYemment,  and  consequently  were 
held  by  certificates  of  purchase.  Beam  was  to  complete  the 
payments,  aud  to  enable  him  to  do  so  the  certificates  were  as- 
signed. The  legal  title  of  the  two  quarters  remained  in  New- 
man, who  gave  a  title  bond  in  the  penal  sum  of  seYen  hundreJ 
and  fifty  dollars,  with  a  condition  to  convey  them  on  the  pay- 
ment of  that  sum.  One  thousand  two  hundred  dollars  of  the 
purchase-money  was  paid  in  hand ;  notes,  or  sealed  bills,  with  the 
defendant,  Hedges,  as  security,  were  given  for  the  rasidae,  pay- 
able by  iustallments.  Newman,  the  vendor,  died  in  1813,  hav- 
ing devised  the  notes  to  his  widow,  one  of  the  defendants  in 
this  suit.  Payments  were  made  by  Beam  to  Newman  in  Lis 
life,  and  to  his  widow  since  his  death,  by  which  the  debt  has 
been  reduced  to  one  thousand  one  hundred  and  sixty-seven  dol- 
lars and  seventy-six  cents.  After  the  death  of  Newman,  his 
executors  obtained  a  general  order  of  court  to  execute  deeds. 
The  order  is  admitted  by  both  parties  to  have  been  illegal  and 
void.  The  executors,  however,  executed  a  deed  to  Beam  for 
the  two  quarter  sections  in  question,  on  the  supposed  validity 
of  that  order.  The  complainant  obtained  a  judgment  against 
Beam,  in  August,  1817,  in  Belmont  county,  on  which  there  is  a 
balance  of  one  thousand  two  hundred  dollars  due.  Execution 
on  this  judgment  had  been  sent  to  Richland  county,  and  levied 
on  the  two  quarter  sections  not  conveyed,  there  being,  as  it  is 
alleged,  no  other  property  on  which  the  money  can  be  made. 
The  object  of  the  bill  is  to  subject  the  two  quarter  sections  to 
sale  for  the  satisfaction  of  the  complainant's  judgment.  The 
principal  matter  in  dispute  is  whether  the  court  will  require  the 
defendants,  or  those  holding  the  legal  titie,  to  part  with  it  for 
the  benefit  of  the  complainant,  before  the  residue  of  the  pur- 
chase-money is  paid. 
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The  principal  points  discoBsed  t>7  the  coansel  are  the  follow* 
ing:  1.  Had  the  vendor  a  lien  on  the  land  for  the  pnrchaee- 
money?  2.  If  he  had  sach  a  lien,  has  it  heen  lost  or  relinquished 
by  the  sabseqoent  conduct  of  the  parties?  3.  Did  the  payment 
of  the  sum  of  seyen  hundred  and  fifty  dollars,  named  in  the 
bond,  entitle  the  purchaser  to  a  deed  for  the  two  quarter  sec- 
tions  before  the  whole  of  the  purchase-money  due  on  the  con- 
tract was  paid?  4.  Will  the  court  give  effect  to  the  deed  made 
to  Beam  by  the  executors  of  Newman,  agreeably  to  the  prayer 
of  thebm? 

On  the  first  point,  the  authorities  clearly  show  that  a  vendor 
has  a  lien  on  the  premises  sold  for  the  purchase-money,  and 
that  his  lien  is  not  affected  by  conveying  the  premises,  and 
taking  a  note  or  bond,  with  persooal  security  for  the  money. 
It  exists  in  every  case  of  a  sale  where  the  money  is  not  paid, 
unless  it  be  otherwise  agreed  by  the  parties,  either  expressly  or 
by  such  arrangements  as  clearly  show  tbeir  intention,  and 
it  is  incumbent  on  the  party  contesting  the  lien  to  show  that  it 
has  been  relinquished:  Trimmer  v.  Bayne,  9  Ves.  209;  1  Johns. 
Ch.  308;  2  Ves.  622;  3  Eq.  Cas.  Abb.  682  (n.);  1  Vem.  267;  ft 
Atk.  272;  6  Ves.  752;  3  Bibb,  183;  2  Wash.  142;  1  Bro.  Ch. 
301.  In  Pennsylvania  and  in  South  Carolina,  the  right  of  the 
vendor  to  this  equitable  lien  seems  not  to  have  been  recognized, 
but  it  has  been  admitted  and  euf creed  in  most  of  the  state 
courts,  and  in  this  court  as  often  as  the  question  has  been  pre* 
sented:  Jackman  v.  Hallock,  1  Obio,  318  [13  Am.  Dec.  627]  As 
between  vendor  and  vendee,  the  rule  is  notquestioned  by  tbe  coun- 
sel on  either  side.  But  on  the  part  of  the  complainant  it  is  stren- 
uously contended  that  it  does  not  exist  in  favor  of  these  defend- 
ants; and  a  variety  of  circumstances  have  been  referred  to  for  the 
purpose  of  taking  the  case  out  of  the  rule.  As,  for  example, 
that  the  vendor  took  obligations,  with  personal  security  for  the 
purchase-money,  and  that  those  obligations  were  payable  by 
yearly  installments.  The  first  part  of  this  objection  has  beeu 
disposed  of  already,  and  it  is  not  easy  to  discover  why  the  fac^ 
that  the  money  was  payable  by  installments  should  change  the 
rights  of  the  parties.  That  circumstance  can  not  affect  the  con* 
tract  or  the  consequences  resulting  from  it.  As  to  everything 
connected  with  this  question,  it  is  immaterial  whether  the 
money  be  payable  in  a  gross  sum,  or  by  installments  on  differ- 
ent days.  It  was  also  urged  that  because  the  legal  title  was 
retained  by  the  vendor  for  a  time  and  afterwards  conveyed  with 
the  assent  of  the  devisee,  we  must  draw  the  conclusion  that 
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ilie  parties  did  not  intend  to  have  a  lien  reserred.  To  rebat  the 
inference  drawn  from  this  circumstance,  it  is  only  neoesBarj  to 
state  that  the  retaining  of  the  title  by  Newman  till  the  time  of 
his  death,  CTidenoes  a  determination  on  his  part  to  hold  the 
land  as  his  security;  and  that  as  the  executors  were  not  privy 
to  the  contract,  and  were  ignorant  of  the  intention  and  under- 
standing of  the  parties  at  the  time  it  was  made,  their  attempt 
to  convey  the  land  after  the  death  of  Newman  can  not  have 
any  bearing  on  the  question.  We  can  not  draw  from  it  an  in  fer- 
ence  inconsistent  with  the  manifest  design  of  the  vendor.  But 
this  question  does  not  rest  on  this  inference  alone.  The  testi- 
mony of  Pearce  proves  that  it  was  a  part  of  the  contract  that 
Newman  should  hold  the  land  as  security  for  the  money.  Such 
proof,  however,  was  not  necessaiy  on  the  part  of  the  defend- 
ants. The  existence  of  the  lien  must  be  presumed  until  the 
<K>ntrary  appears.  It  rests  with  the  complainant  to  show  thai 
the  vendor  did  not  rely  on  it. 

The  second  inquiiy  is,  has  the  lien  been  lost  by  anything  that 
has  taken  place  since  the  contract  was  made.  The  complainant 
contends  that  if  the  lien  did  exist  in  the  hfe  of  Newm&n,  it 
ceased  at  his  death,  and  that  the  devisee  can  not  claim  it,  be- 
cause, by  the  devise,  the  debt  has  been  separated  from  the 
land.  The  case  of  Jackman  v.  EaUock^  1  Ohio,  318,  has  been 
<5ited  to  sustain  this  position.  That  was  a  claim  set  up  by  the 
4i8signee  of  a  note,  in  the  life  of  the  vendor.  It  was  a  transac- 
tion between  the  living.  A  majority  of  the  court  were  of  opin- 
ion that  the  lien  did  not  pass  by  the  assignment.  But  the 
xsiroumstances  of  the  two  cases  are  materially  different,  and  the 
decision  in  that  case  does  not  necessarily  conclude  this.  The 
force  of  the  argument  used  on  that  occasion  seems  to  be  that 
the  vendor  may  separate  the  equitable  lien  from  the  legal  right, 
that  he  may  assign  the  latter,  but  can  not  pass  the  former  be- 
eause  it  is  given  for  his  own  exclusive  benefit.  Adopting  this 
reasoning  as  conclusive,  it  admits  that  while  he  retains  the 
legal  right  the  equity  will  attach  to  it;  and  upon  that  principle, 
if  he  retain  them  united  till  his  death,  they  must  both  descend 
to  his  heir,  or  pass  to  his  devisee,  because  the  act  of  God  shall 
not  injure  any  man.  The  death  of  a  vendor  can  not  impair  his 
rights.  They  must  pass  to  his  representatives  in  the  condition 
in  which  they  were  at  his  death.  If  the  debt  in  the  hands  of 
Newman,  during  his  life  was  an  equitable  lien  on  the  land,  it 
must  continue  so  in  the  hands  of  the  heir  or  devisee,  for  at  his 
death  all  bis  legal  and  equitable  rights  pass  by  operation  of 
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law,  in  the  same  state  in  which  he  held  them.  No  good  reason 
ean  be  assigned  why  any  of  them  should  be  forfeited  by  an  act  of 
ProTidenoei  not  under  his  control.  The  duration  of  an  estate 
may  be  limited  by  the  term  of  the  grant  to  the  life  of  the 
grantee.  But  such  a  limitation  was  not  contemplated  by  the 
parties  in  this  case.  The  rights  mutually  acquired  were  in- 
tended to  survive. 

There  was  nothing  in  the  nature  or  terms  of  the  agreement 
inconsistent  with  such  an  incident,  and  I  do  not  see.  by  what 
rule  of  construction  a  limitation  can  be  applied  to  the  equitable 
that  does  not  equally  affect  the  legal  right.  The  security  for 
the  debt  should  be  as  permanent  as  the  debt  itself.  They 
ought  to  exist  and  expire  together.  The  object  of  the  one  was 
to  insure  the  enjoyment  of  the  other,  and  if  either  is  to  be  for- 
feited by  the  death  of  a  party,  I  am  at  a  loss  to  determine  which 
it  should  be.  The  lien  of  a  vendor  is  not  founded  on  arbitrary 
principles  that  require  a  rigid  construction.  It  is  not  of  such  a 
nature  as  should  induce  a  court  to  lay  violent  hands  on  it  when- 
ever a  plausible  pretext  can  be  found  for  doing  so.  It  is 
founded  on  principles  of  justice,  and  ought,  therefore,  to  be 
protected.  It  originated  in  the  care  which  the  law  has  for  the 
preservation  of  equitable  rights.  It  was  intended  to  prevent 
one  man  from  enjoying  the  property  of  another  without  consid- 
eration, and  it  therefore  applies  as  well  to  the  representative  of 
a  deceased  vendor  as  to  the  vendor  himself.  It  is  in  the  nature 
of  a  mortgage,  provided  by  the  benignity  of  the  law,  for  those 
who  may  have  been  too  confiding;  and,  in  my  estimation,  our 
legal  system  would  be  imperfect  without  it.  The  great  object 
of  every  code  of  laws  is  to  prevent  injustice,  and  the  more 
effectuidly  that  end  is  accomplished  the  nearer  does  it  approach 
to  perfection.  Justice  certainly  requires  that  real  property  sold 
on  contract  should  be  answerable  for  its  price,  as  far  as  is  con- 
sistent with  the  safety  of  third  persons.  Hence  legal  mort- 
gages have  been  resorted  to,  and  the  doctrine  of  equitable  liens 
has  been  established;  and  as  these  securities  are  similar  in  their 
operation,  and  have  originated  from  the  same  policy,  they  ought 
to  be  equally  favored.  In  Martin  v.  Mowlen,  2  Burr.  979,  and 
Green  v.  Eart^  1  Johns.  590,  mortgages  are  treated  as  chattel 
interests  Which  may  be  discharged  by  parol,  not  being  within 
the  statute  of  frauds. 

This  would  show  that  there  is  no  essential  difference  between 
legal  and  equitable  mortgages  as  to  the  solemnity  required  in 
their  discharge.     They  both  originate  in  contract,  the  one  by 
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express  stipulation,  the  other  by  operation  of  law.  From  this 
view  of  the  subject  it  seems  io  be  a  just  conclusion  that  the  death 
of  Newman  did  not  extinguish  his  lien  on  the  land  in  question, 
and  that  the  right  surrived  for  the  benefit  of  those  to  whom  it 
legally  belongs.  As  the  death  of  Newman  and  the  attempt  to 
convey  by  his  executors  are  the  only  circumstances  which  have 
taken  place  since  the  contract  was  made,  calculated,  in  the  opin- 
ion of  counsel,  to  destroy  the  lien,  and  as  neither  of  these  is  suf- 
ficient for  that  purpose,  the  conclusion  follows,  that  if  the  lien 
ever  existed  it  continues  to  exist.  But  before  this  point  is  dis- 
missed I  will  notice  some  of  the  authorities  cited  by  counsel  as 
haying  a  bearing  on  it.  Much  importance  is  attached  to  PoUeX' 
fen  Y.  Moore,  8  Atk.  272.  The  defendants  rely  on  it  to  establish 
the  lien,  and  the  complainant  quotes  it  to  show  that  the  lien  ex* 
pired  at  the  death  of  the  vendor.  It  has  often  been  remarked 
that  the  report  of  that  case  was  very  obscure,  and  the  master  of 
the  rolls  in  Trimmer  t.  Bayne,  9  Yes.  210,  afiirms  that  Lord 
Hardwicke  destroys  his  own  dictum,  that  *'the  equity  yit31  not 
extend  to  a  third  person,"  by  the  decree  which  he  makes  in  the 
same  case.  The  object  of  the  cross-bill  was  to  protect  a  \egwcj 
given  out  of  the  personal  estate,  either  by  requiring  the  com- 
plainant in  the  principal  bill,  who  was  a  vendor,  seelking 
for  his  purchase-money,  to  resort  to  his  equitable  lien,  or 
otherwise,  if  he  were  allowed  to  exhaust  the  personal  estate 
to  the  prejudice  of  the  legatee,  that  she  might  succeed 
to  his  equitable  right;  and  in  the  face  of  his  own  dictum, 
the  chancellor  marshaled  the  assets  so  as  to  give  her  all 
the  relief  she  was  entitled  to.  He  established  the  equita- 
ble lien  and  confined  the  vendor  to  that  fund,  by  which  the 
personal  estate  was  so  far  preserved  for  the  legatees.  In  other 
words,  he  decided  that  the  land,  after  it  had  descended  to  the 
heir  of  the  purchaser,  should  be  bound  for  the  purchase-money 
for  the  benefit  of  a  person  not  a  party  to  the  contract;  and  not 
only  so,  but  that  the  vendor  should  resort  to  that  lien  and  ex- 
haust the  fund  in  the  first  instance.  The  object  of  the  Groas-bill 
was,  therefore,  gained,  and  the  equitable  lien  enforced  for  the 
benefit  and  at  the  instance  of  a  third  person. 

So  far  as  the  principle  really  settled  in  that  case  has  a  bearing 
on  the  dictum  of  the  chancellor,  it  appears  to  condemn  it  and 
to  favor  the  conclusion,  that  it  has  been  introduced  by  the  care- 
lessness or  misapprehension  of  the  reporter.  It  appears,  how- 
ever, to  be  the  f oimdation  of  the  doctrine  now  contended  for, 
and  to  have  led  to  all  the  controversy  on  the  subject  which  is 
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found  in  the  subsequent  cases.  But  the  object  I  had  principally 
in  view  in  turning  to  that  case  was  to  distinguish  from  the  case 
before  us  by  showing  that  these  defendants  can  not  be  treated  as 
third  persons  in  the  sense  in  which  the  chancellor  used  the 
phrase.  Mrs.  Moore,  whom  Lord  Hardwicke  denominated  a 
third  person,  was  not  concerned  in  the  sale  or  purchase  of  the 
land;  she  had  no  interest,  either  original  or  deriyative,  in  the 
purchase-money.  Her  claim  had  no  connection  with  the  debt 
created  by  the  purchaser,  or  with  the  lien  which  the  law  created 
for  its  security.  She  was,  in  the  literal  sense  of  the  words,  aa 
to  that  transaction,  a  third  person,  a  stranger,  seeking  to  pro* 
teet  a  legacy  that  had  no  relation  to  the  sale  of  the  land,  and  in 
which  the  vendor  neyer  had  an  interest.  Her  prayer  was,  if  the* 
vendor  did  not  ayail  himself  of  the  lien,  that  the  court  would 
place  her  in  his  shoes,  and  transfer  to  her  his  equitable  right.. 
A  simple  statement  of  the  case  shows  that  it  is  not  analogous. 
Mrs.  Newman,  in  this  sense,  is  not  a  third  person;  she  can  not 
be  called  a  stranger  to  the  transaction;  she  has  succeeded  to  the 
rights  of  her  husband,  resulting  from  that  contract;  she  stands 
in  the  ^hoes  of  the  vendor,  and,  as  the  legal  owner  of  the  debt, 
elaims  the  benefit  of  the  security  attached  to  it.  She  is  the  only 
party  in  interest.  The  lien  can  not  operate  in  favor  of  any  other 
person;  she  does  not  attempt  to  meddle  with  the  rights  of  others, 
and  can  not,  therefore,  be  denominated  a  third  person. 

That  case  ought  not  to  be  carried  further  than  its  terms 
neoesflarily  require.  Subsequent  cases  should  not  be  brought 
within  its  influence  by  remote  analogy.  Mortgages  are  consid- 
ezed  as  inseparable  from  the  debts  to  which  they  relate.  They 
follow  them  as  the  shadow  follows  the  substauce,  so  that  any 
act  amounting  to  a  legal  transfer  of  the  debt  will  cany  with  it 
the  mortgage.  In  Martin  v.  Mbwlen^  2  Burr.  973,  Lord  Mans- 
field states  it  as  a  settled  rule,  that  a  mortgage,  being  a  charge 
on  the  land,  whatever  will  give  the  money,  will  convey  the 
estate  in  the  land  along  with  it,  to  every  purpose.  If  the  debt 
be  assigned,  devised  or  discharged,  without  naming  the  mort- 
gage, tiie  mortgage  will  share  the  fate  of  the  debt.  The  right 
in  it  passes  by  operation  of  law  rather  than  by  the  act  of  the 
party:  Oreen  v.  Hariy  1  Johns.  580,  adopts  the  same  principle. 
The  dictum  of  Lord  Hardwicke,  as  it  is  expounded  by  the  com- 
plainant, would  be  inconsistent  with  the  doctrine  maintained  in 
these  and  other  cases  of  similar  import.  But  it  appears  to  me 
that  it  can  not  be  applied  to  a  person  who  has  acquired  an 
interest  in  the  debt;  and  with  that  limitation,  it  has  no  unfavor< 
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able  bearing  on  the  claim  of  the  defendant,  nor  does  it  oonfiol 
with  the  caaea  jost  died. 

It  must  be  recollected,  however,  that  the  matter  directly  in 
contest  between  these  parties  is  the  two  quarter  sections  not 
Donveyed  by  Newman  in  his  life.    The  three  qnarters  which 
'Were  conveyed  have  been  disposed  of.    As  to  theee  quarters, 
'the  defendants  certainly  stand  on  higher  gzound.    They  have 
the  legal  title,  against  which  the  complainant  is  setting  up  an 
'  equity,  and  the  question  is,  whether  the  court  will  deprive  them 
'  of  that  title,  and  if  they  will,  upon  what  terms.    In  deciding 
'  this  question  it  is  necessary  to  consider  on  what  ground  the 
^complainant  stands.    He  had  no  concern  in  the  contract,  and 
'as  a  party  he  has  no  interest  in  it.    He  is  pursuing  the  rights 
of  Beam  in  the  character  of  a  creditor,  and  any  circamstances 
of  hardship  in  his  own  case  are  not  to  be  considered  here.    He 
stands  in  the  shoes  of  Beam,  and  the  case  must  be  decided  as 
though  Beam  were  the  complainant  praying  for  a  specific  execu- 
tion of  his  contract  Viewed  in  this  light,  the  complainant  must 
do  equity  before  he  can  expect  to  receive  it.    Whatever  might 
have  been  the  understanding  of  the  parties,  we  find  the  defend- 
ants with  the  law  on  their  side,  and  with  an  equity  at  least  as 
strong  as  that  of  the  complainant.    The  purchaser  is  insolvent, 
and  the  defendants  must  lose  the  purchase-money  if  they  are 
compelled  to  give  up  the  title,  which  is  the  only  plank  on  which 
their  hopes  can  rest.    I  do  not  know  on  what  principle  Beam 
can  extort  it  from  them  before  he  has  complied  with  his  part  of 
the  contract.    It  certainly  was  not  the  intention,  or  expectation 
of  those  concerned,  that  he  should  have  the  land  without  pay- 
ing for  it.    If  the  title  had  remained  in  the  vendor  by  mere 
accident,  I  could  not  hesitate  to  say  that  equity  ought  not  to 
take  it  from  him  till  the  contract  is  fulfilled.     But  in  this  case 
there  is  both  positive  and  presumptive  evidence  that  Newman 
relied  on  the  title,  and  retained  it  as  his  security. 

The  third  inquiry  is,  did  the  payment  of  seven  hundred  and  fifty 
dollars,  the  sum  named  in  the  title  bond,  entitle  the  purchaser 
to  a  deed  for  the  two  quarters  before  the  whole  of  the  purchase- 
money  due  on  the  contract  was  paid.  The  counsel  for  the  com- 
plainant have  treated  the  case  as  though  there  were  two  con- 
tracts, one  relating  to  the  three  quarters  conveyed,  and  the 
other  to  the  two  quarters  not  conveyed,  and  on  that  ground  they 
claim  a  right  to  the  two  quarters,  because,  they  allege,  the  pur- 
chase-money for  them  has  been  paid  in  full;  but  they  have  cer* 
tainly  taken  an  incorrect  view  of  the  subject;  for,  in  the  first 
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place,  there  is  not  anything  that  indicates  two  contracts^  and  Id 
the  second  phu^,  the  most  rational  conclusion,  as  to  the  pay- 
ments, is  that  they  were  not  made  with  reference  to  one  portion 
of  the  land  more  than  another.  The  defendants  allege  posi- 
iiwely  in  their  answers,  that  the  five  quarter  sections  were  sold 
in  a  body,  at  the  ayerage  price  of  five  dollars  and  fifty  cents  per 
acre,  amounting  to  four  thousand  four  hundred  dollars.  Henry 
Bell,  Michael  Newman  and  Michael  Beam,  jun.,  testify  to  the 
same  fact.  They  prove  that  the  land  was  sold  in  a  lump  at  au 
average  price,  and  by  a  single  contract.  The  testimony  of 
Pearce  amounts  to  the  same  thing.  He  heard  the  parties  speak 
of  the  transactions  as  one  contract,  and  understood  from  them 
that  the  land  was  bound.  In  addition  to  this,  the  nature  of  the 
transaction  and  the  circumstances  attending  it,  show  clearly 
that  there  were  not  two  contracts.  There  was  a  great  difference 
in  the  value  of  the  quarters,  both  as  to  quality  of  soil  and  )^a- 
provements.  Some  of  them  were  entirely  unimproved,  a  pa\t 
of  them  were  improved  to  a  considerable  extent,  and  yet  thej^ 
were  sold  at  an  average  price.  This  could  not  have  been  the 
case  if  they  had  been  purchased  separately.  The  sum  of  one 
thousand  two  hundred  dollars,  paid  in  hand,  was  deducted  from 
the  amount  of  the  five  quarters,  and  notes  with  security  were 
given  for  the  residue,  without  distinguishing  for  what  particu- 
lar portions  of  the  land  they  were  given,  and  all  the  quarters 
wer^  purchased  at  one  and  the  same  time. 

From  these  circumstances,  independent  of  the  testimony,  the 
inference  is  irresistible  that  the  five  quarters  were  purchased  by 
one  and  the  same  contract.  The  execution  of  the  title  bond  is 
no  evidence  of  two  contracts.  It  was  the  natural  consequence 
of  the  difference  in  the  situation  of  the  title.  As  there  was 
money  due  to  the  United  States  ou  three  of  the  tracts,  which 
was  to  be  paid  by  the  purchaser,  it  was  necessary  to  assign  him 
the  certificates  for  those  tracts,  to  enable  hiiu  to  complete  the 
payment,  and  as  the  vendor  was  to  retain  the  title  of  the  two, 
for  which  patents  had  been  obtained,  it  was  natural  to  give  a 
title  bond,  and  as  it  was  the  understanding  of  the  parties,  that 
all  the  land  was  to  be  bound  for  the  purchase-money,  and  as 
obligations  hod  been  given  for  the  whole  amount,  the  sum 
named  in  the  title  bond  was  most  probably  accidental.  There 
is  no  rule  of  calculation  suggested  by  the  case,  from  which  it  can 
be  ascertained  that  seven  hundred  and  fifty  dollars  was  due  on 
the  two  quarters.  At  the  average  price  they  amounted  to  one 
thousand  seven  hundred  and  sixty  dollars.    If  the  whole  pay- 
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ment  of  one  thousand  two  hundred  dollars  be  deducted  from 
them,  the  sum  due  would  be  five  hundred  and  sixtj  dollars.  If 
u  proportionate  part  be  deducted,  the  sum  due  would  be  one 
thousand  two  hundred  and  eighty  dollars.  The  admission  so 
much  relied  on  that  seven  hundred  and  fifty  dollars  had  been 
paid  amounts  to  nothing,  for  it  appears  from  the  testimony  of 
Mr.  Parker,  that  at  the  time  those  declarations  were  made,  the 
payments  amounted  to  more  than  three  times  that  sum,  as  the 
original  debt  had  been  redaced  to  one  thousand  one  hundred 
and  sixty-seven  dollars;  but  there  is  not  the  slightest  reason  to 
suppose  that  any  part  of  this  money  was  paid  with  special  refer- 
ence to  these  quarters.  Counsel  have  labored  to  give  the  case 
that  aspect,  but  without  success.  The  facta  do  not  sustain  it. 
The  fourth  and  last  inquiry  is,  will  the  coui-t  give  effect  to 
the  deed  executed  by  the  executors  ?  Chancery  may  aid  a  deed 
rendered  inoperative  by  accident  or  mistake,  when  the  grantor 
had  power  to  convey,  and  intended  to  do  so,  but  it  can  not 
generally  supply  a  want  of  power.  It  can  not  give  effect  to 
deeds  executed  by  persons  who  have  neither  title  nor  authority 
to  convey  from  those  who  have  the  title.  The  deed  from  the 
executors  of  Newman  to  Beam  was  unauthorized  and  illegal. 
Its  operation  was  not  prevented  by  a  defect  in  the  form,  or  in 
the  execution  of  it,  but  by  a  total  want  of  power  to  convey, 
which  no  court  of  equity  can  supply.  A  decree  may  remedy  a 
mistake  in  a  conveyance  by  a  person  having  power  to  convey, 
but  it  can  not  create  a  power.  The  former  is  often  done  when 
the  rights  of  third  persons  are  not  affected,  or  when  equity 
would,  in  the  first  instance,  have  decreed  a  conveyance.  But 
in  this  case,  the  executors  attempted  to  convey  without  authority, 
and  if  their  deed  had  taken  effect,  it  would  have  been  injurious 
to  third  persons.  The  statute  has  pointed  out  the  only  method 
by  which  executors  or  administrators  can  obtain  power  to  sell 
real  estate,  or  to  execute  contracts  for  the  sale  of  it,  made  by 
their  testators  or  intestates.  It  is  necessary  to  pursue  that 
course,  in  order  to  obtain  the  power,  and  an  attempt  to  convey 
before  they  have  done  so,  must  be  wholly  inoperative.  The 
power  must  be  obtained  from  the  common  pleas,  and  it  would 
not  be  more  irregular  for  this  court  to  grant  the  power  in  the 
first  instance  than  to  remedy  a  want  of  it  after  a  fruitless  attempt 
had  boen  made  to  execute  it;  and  besides,  when  application  ia 
made  to  the  common  pleas  for  an  order  to  execute  a  contract, 
it  is  their  duty  to  see  that  the  contract  has  been  fairly  made, 
and  fully  complied  with  on  the  port  of  the  purchaser;  and  if 
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ihej  should  unadvisedly  order  a  conveyance  while  any  portion 
of  the  purchase-money  was  due  and  unpaid,  it  would  be  con- 
trary to  the  statute,  and  such  a  fraud  on  the  heirs  or  devisees 
as  would  justify  the  interference  of  this  court  for  their  protec- 
tion. There  are  two  circumstances  then  which  prevent  us  from 
giving  effect  to  the  deed  made  by  the  executors  of  Newman: 
1.  They  made  it  without  having  obtained  a  power  for  that  pur- 
pose from  the  court  of  common  pleas;  2.  As  the  contract  had 
not  been  fully  complied  with  on>  the  part  of  Beam,  the  common 
pleas  were  not  authorized  to  grant  the  power;  and  if  they  had 
made  an  order  for  that  purpose,  it  might  have  been  avoided  as 
a  fraud  on  those  who  were  interested  in  the  contract;  so  that 
the  question  resolves  itself  into  this:  Will  chancery  give  effect 
to  a  deed  made  without  authority,  and  under  such  circumstances 
as  would  authorize  them,  if  an  authority  had  been  granted,  to 
lay  their  hands  on  it  as  a  fraud  on  third  persons  ? 

The  complainant  seems  to  rely  much  on  the  alleged  equity 
of  his  case.  But  if  he  has  an  equity  it  can  not  aid  him,  because 
the  defendants  have  an  older  and  a  stronger  equity.  It  does 
not  appear  when  the  debt  to  Tiernan  was  contracted,  nor  is  it 
material  to  know.  His  judgment  was  rendered  in  1817.  The 
lien  of  the  defendants  has  existed  since  1811.  The  equity  of 
the  complainant  extends  only  to  that  portion  of  interest  that 
would  remain  in  Beam  after  all  prior  equities  are  satisfied.  On 
this  principle  he  is  to  be  postponed  to  the  defendants  who  hold 
an  older  equity.  The  defendants  have  also  the  strongest  equity. 
Newman  was  the  proprietor  of  the  whole  property.  He  was  not 
bound  to  sell  it;  and  after  he  had  contracted  to  sell,  he  was  not 
bound  to  convey  till  the  consideration-money  was  paid.  Beam 
had  no  right  to  appropriate  it  to  his  own  use  or  to  the  use  ol 
his  creditors,  further  than  he  had  made  it  his  own  by  paying 
the  purchase-money.  Were  we  now  to  appropriate  the  pro- 
ceeds of  this  land  to  the  satisfaction  of  the  judgment,  W€ 
should  virtually  decree  the  estate  of  Newman  to  pay  the  debts 
of  Beam  without  a  previous  liability,  and  without  a  considera- 
tion; but  on  the  other  hand,  if  the  complainant  receives  what 
the  land  is  worth,  more  than  the  residue  of  the  purchase- 
money  due  on  the  contract,  he  will  obtain  all  the  right  of  hig 
debtor,  beyond  which  he  has  no  equitable  claim.  The  com- 
plainant's counsel,  to  strengthen  himself  on  this  point,  urged 
very  earnestly  that  Beam  had  treated  the  land  as  his  own;  that 
it  was  reputed  to  be  his;  that  it  gave  him  credit;  and  that  th« 
world  was  thereby  deceived. 
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In  a  ooniest  about  personal  propertj,  as  to  which  pooBoncion 
is  prima  facie  evidence  of  right,  sach  facts  as  these  are  entitled 
to  weight  and  are  sometimes  decisive  of  the  matter  in  oontro- 
Tersj,  bat  the  occupancy  of  land  is  not  considered  as  an  evi- 
dence of  title.  No  prudent  man  would  rely  on  such  circum- 
stances, but  would  rather  resort  to  the  records,  where  the  truth 
maj  be  ascertained,  and  if  he  omit  this  precaution,  the  conse- 
quences are  chargeable  to  himself.  l>ut  llic  urgument  drawn 
from  this  source  is  wholly  gratuitous,  because  there  is  no  evi- 
dence to  show  that  Tiernan  knew  of  such  facts,  or  relied  on 
them,  when  he  gave  credit  to  Beam.  If  the  legal  title  had  been 
conveyed  to  Beam,  and  the  defendants  were  resting  entirely  on 
their  equitable  lien,  there  might  be  some  plausibility  in  recur* 
ring  to  these  circumstances;  but  the  fact  is  not  so,  the  legal 
title  has  not -been  conveyed,  the  defendants  were  not  bound  to 
vigilance,  they  had  the  same  right  to  rely  on  their  title  as  a  legal 
mortgagee  has,  and  the  same  right  to  reply  to  the  complainant, 
caveat  emptor.  It  is  readily  admitted  that  facts  of  this  de- 
scription sustain  the  exception  to  the  general  rule  made  in  favor 
of  subsequent  purchasers,  for  a  valuable  consideration,  without 
notice,  as  to  whom  the  equitable  lieu  can  not  be  enforced.  It 
was  also  urged  that  Hedges  considered  the  deed  from  the  ex- 
ecutors us  valid,  and  supposed  that  he  had  no  right  to  rely  on 
the  land  as  a  fund  to  pay  the  purchase-money  for  which  he  was 
bound  to  Newman.  This  may  be  so,  but  his  ignorance  does  not 
forfeit  his  rights. 

On  the  whole,  we  are  satisfied  that  the  sum  due  to  the  estate 
of  Newman  must  first  be  paid  out  of  the  proceeds  of  the  sale, 
and  the  residue  paid  over  to  the  complainant. 


This  case  is  approved  and  explained  by  the  court  in  WiUiama  v.  HoberU, 
5  Ohio,  35.  In  BrusJi  v.  Kinsley,  14  Ohio»  20,  it  is  cited  to  the  point  that  a 
vendor's  lien  is  personal  and  cannot  be  affected  by  assignment  of  a  note  for 
the  purchase-money.  In  Mayliam  v.  Coombs,  14  Ohio,  428,  it  was  held  that 
the  vendor's  lien  was  lost  by  his  taking  other  security  on  real  property.  In 
Z?oo.<?  V.  EwiiKjy  17  Ohio,  500,  it  was  decided,  on  the  authority  of  the  prin- 
cipal case,  that  a  vendor's  lien  exists  in  Ohio  under  certain  drcumstanoea. 
In  Lkbtj  v.  Lu(llow*6  Jleirs,  4  Ohio,  469,  it  was  held  that  one  who  advances 
money  to  pay  the  intestate's  debts  has  hot,  for  that  reason,  a  lien  upon  the 
lands  of  such  intestate  in  the  hands  of  the  heir.  In  Salmond  v.  Pricf,  13 
Ohio,  3G8;  in  Piatt  v.  ^S"^.  Clair,  7  Id.  Pt  2,  p.  165j  and  in  Dickey  v.  Beally, 
14  Ohio,  St.  3S9,  it  is  cited  as  authority  to  show  that,  while  a  court  of  equity 
may  aid  a  defective  execution  of  a  power  when  it  is  given,  it  cannot  supply  a 
want  of  power.  In  Neil  v.  Kinney,  11  Ohio  St  5S,  it  is  cited  with  approval 
to  the  point  that  the  vendor's  lien  passes  to  the  devisee  of  the  vendor  wbe^ 
the  legal  title  remained  iu  him. 
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On  the  rabject  of  vendor'B  lien  in  Pennsylvania,  see  note  so  Kat^eU  ▼• 
Btnoer,  10  Am.  Dea  444;  as  to  the  point  of  the  mortgagee  being  affected  by 
▼endor's  lien,  see  note  to  Duval  v.  Bibb,  4  Id.  510.  For  a  foD  disoassion  of 
the  mbject  of  vendor's  lien,  see  note  to  Lagow  y.  BadolUi,  12  Id.  262; 
■Iso  on  this  sabjeot,  Jitekman  y.  HaMock^  13  Id.  627,  and  note  629. 


Hough's  Administratobs  v.  Hunt. 

yi  Ohio,  493.] 

BssaNDiKO  Contract  in  Egumr. — If  a  i)er8on  deeply  in  debt,  to  obtain  » 
loan,  agrees  to  purchase  a  tract  of  land  at  more  than  doable  its  valne, 
and  gives  a  mortgage  npon  other  property  to  secure  the  loan  and  a  part 
of  the  purchase-money,  the  vendor  being  apprised  of  the  purchaser^a 
necessities,  equity  will  rescind  the  contract. 

Bill  in  chancery,  reserved  for  decision  by  the  supreme  court 
of  Boss  county.  The  bill  asks  relief  against  a  contract  for  the 
purchase  of  a  tract  of  land  by  Hough  from  Hunt,  on  the  ground 
that  advantage  bad  been  taken  of  the  necessities  of  complain* 
ant's  intestate,  and  of  unfair  practices  in  respect  to  the  con- 
tract. 

In  September,  1818,  Hough,  being  pressed  for  money  to  pay 
a  debt  due  to  a  bank,  applied  to  Hunt  for  a  loan  of  about  two 
thousand  six  hundred  dollars.  Hunt  agreed  to  loan  Hough  ten 
thousand  dollars  upon  condition  that  the  latter  would  buy  of 
him  five  hundred  and  ninety-three  acres  of  land,  at  twenty  dol* 
lars  per  acre.  Hough  assented  to  these  terms,  and  received  a 
loan  of  two  thousand  six  hundred  dollars. 

Hough  gave  his  three  separate  notes  for  the  price  of  the  land 
and  the  money  loaned;  one  payable  on  the  fifteenth  of  Septem- 
ber, 1819;  one  on  the  fifteenth  of  December,  1819;  one  on  the 
fifteenth  of  March,  1820.  In  November,  1818,  Hunt  gave 
Hough  a  bond  to  convey  the  land  upon  the  payment  of  the  two 
last  notes.  The  first  note  was  secured  by  a  mortgage  on  a  val- 
uable tract  of  land.  Hunt  never  advanced  the  balance  of  tho 
ten  thousand  dollars,  as  Hough  was  not  able  to  give  him  the 
security  he  required.  Hough  died  on  September  4, 1819.  Judg- 
ments'^ were  obtained  against  Hough's  administrators  on  all  the 
notes  and  also  upon  the  mortgage.  Huot  knew  of  Hough's  em- 
barrassments at  the  time  the  contract  was  made,  and  the  land 
purchased  at  twenty  dollars  an  acre  was  proved  by  several  wit- 
nesses not  to  have  been  worth  half  that  sum.  The  bill  prayed 
thai;  the  contract  be  canceled  and  the  mortgage  discharged  by 
the  payment  of  the  two  thousand  six  hundred  dollars  loaned, 
""h  interest. 
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Qrimhe^  for  complainants,  maintained; 

1.  That  it  is  a  settled  rale  of  the  English  court  of  chanceiy, 
that  gross  inadequacy  of  price  may  be  sufficient  ground  for  re- 
scinding a  contract.  He  cited  and  commented  upon  the  f oi« 
lowing  cases:  Day  y.  Newman^  cited  in  10  Yes.  SCO;  NM  y. 
JohTMon,  2  Yem.  27;  Wiseman  y.  Bedke,  2  Id.  121;  TideUm  y. 
Griffith,  1  P.  Wms.  310;  Baugh  v.  Price,  1  Wils.  320;  Gywmw 
y.  Benton,  1  Br.  Ch.  Gas.  1;  OarUideY.  Shenjoood,  1  Id.  558; 
UnderhiU  y.  Horwood,  10  Yes.  211;  Morse  y.  Boyal,  12  Id.  855; 
PickeU  y.  Loggon,  14  Id.  214;  Purcell  y.  McNamara,  Id.  91; 
Powell  on  Con.,  part  2,  158. 

2.  The  purchaser  was  in  distressed  circumstances.  The  prin- 
eiple  to  be  extracted  from  the  cases  is  that  distress  renders  the 
party  incompetent  to  act  freely,  not  that  it  affords  proof  of  im- 
position; and,  therefore,  there  need  be  no  fraud  on  the  other 
side.  In  support  of  this  position  he  cited:  BemyY.  PiU,  2 
Yem.  14;  EeaihcoteY.  Paignon,  2  Id.  156;  Chesterfield  y.  Jansaen, 
1  Atk.  301. 

8.  Third  persons,  and  particularly  the  representatiyes  of  the 
creditors  of  the  deceased,  have  a  better  right  to  impeach  the 
transaction  than  would  the  intestate  himself. 

Brush  and  Fitzgerald,  for  respondent,  cited  and  relied  upon 
the  authority  of  Osgood  y.  Franklin,  2  Johns.  Ch.  28  [7  Am. 
Dec.  613].  He  claimed  that  the  cases  of  Mortlock  y.  BuUer,  10 
Yes.  jun.  292,  and  Day  y.  Newman,  cited  in  Mortlock  y.  BvUer 
were  decisiye  of  this  case,  being  exactly  analogous  thereto  in 
fact  and  principle. 

By  Court.  From  the  eyidence  in  this  case  it  is  manifest  that 
at  the  time  of  the  contract  for  the  sale  of  the  land  in  question 
the  vendor  knew  that  the  purchaser  was  in  some  degree  em- 
barrassed. It  is  also  fully  proyed  that  the  land  was  not  worth 
half  the  price  that  Hough  agreed  to  pay  for  it.  The  circum- 
stances of  the  case  are  altogether  extraordinary.  Hough  is 
hard  pressed  for  the  sum  of  two  thousand  five  hundred  dollars. 
He  applies  to  Hunt  for  a  loan  of  that  sum.  He  obtains  it,  and 
an  engagement  that  the  lender  will  loan  him  seyen  thousand  fiye 
hundred  dollars  more  upon  good  security.  But  at  the  same  time 
the  two  thousand  £ye  hundred  dollars  is  borrowed  and  a  contract 
anade  for  a  further  loan;  a  contract  of  sale  is  made  for  a  tract  of 
land  at  eleyen  thousand  nine  hundred  and  seyenty-fiye  dollars, 
being  more  than  double  its  real  yalue.  Two  thousand  three 
hundred  and  twenty-five  dollars  of  which,  with  the  money  actu« 
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ally  loaned,  is  secured  upon  other  property  than  that  sold.  The 
mind  revolts  at  the  idea  that  a  man  so  embarrassed,  would,  to 
obtain  the  loan  of  two  thousand  six  hundred  dollars,  voluntarily 
embarrass  himself  further  by  creating  a  new  debt  of  eleven 
thousand  nine  hundred  and  seventy-fiye  dollars,  for  property 
not  worth  half  that  sum.  It  is  impossible  that  the  vendor,  who 
also  made  the  loan,  was  not  sensible  that  he  was  taking  the  ad- 
vantage of  the  purchaser's  necessity.  The  imprudence  of  the 
proceeding  on  the  part  of  Hough  was  so  gross,  that  it  could 
justly  be  attributed  to  no  other  cause. 

It  is  not  in  proof  that  Hunt  knew  the  extent  of  Hough's  em- 
barrassments. But  he  knew  that  he  was  in  necessity  to  some 
extent;  of  that  necessity  he  must  have  been  sensible;  he  took 
advantage  in  exacting  the  contract  for  the  sale  of  land.  The 
wish  to  obtain  further  loans  and  the  agreement  to  make  them, 
with  the  subsequent  escape  from  performing  that  agreement, 
are  strong  circumstances  in  confirmance  of  the  fact  that  Hunt 
knew  Hough's  situation  and  acted  upon  it.  One  peculiar  hard- 
ship of  the  case  is,  that  upon  account  of  this  unconscionable 
contract,  Hunt  has  fastened  a  part  of  the  purchase-money 
upon  Hough's  other  lands,  sweeping  from  previous  creditors 
that  which  their  means  had  supplied,  and  retaining  to  himself 
the  whole  consideration  which  his  contract  was  supposed  to 
advance. 

The  rule  in  chancery  is  well  established.  When  a  person  is 
incumbered  with  debts  and  that  fact  is  known  to  a  person  with 
wLom  he  contracts,  who  avails  himself  of  it  to  exact  an  un- 
conscionable bargain,  equity  will  relieve  upon  account  of  the 
advantage  and  hardship.  Where  the  inadequacy  of  price  is  so 
great  that  the  mind  revolts  at  it,  the  court  will  lay  hold  on  the 
slighest  circumstances  of  oppression  or  advantage  to  rescind  the 
contract  So,  when  a  person  borrowing  money  to  relieve  his 
necessities,  is  induced  to  purchase  property  at  an  exorbitant  price, 
and  to  an  amount  greatly  beyond  the  loan  obtained,  and  secure 
the  payment  by  mortgage  on  his  other  lands,  the  necessity  of 
the  purchaser,  connected  with  the  exorbitancy  of  price,  is  suf- 
ficient evidence  of  unfair  advantages  to  justify  the  interference 
of  the  court.  We  consider  this  a  case  of  great  exorbitancy  of 
price,  where  the  purchaser  was  deeply  embarrassed,  and  where 
the  vendor  availed  himself  of  that  embarrassment  to  exact  the 
bargain.  We  are,  therefore,  of  opinion  that  the  contract  of  pur« 
chase  be  rescinded,  and  that  the  mortgage  remain  a  lien  only 
for  the  money  loaned  and  interest. 
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BxBcnrDiiro  OoifnuciB  ur  Equitt  waxBJt  thkrb  is  ko  Actual  Fraitb, 
AoczDBxrr  ok  MmAU. — ^There  is  a  largo  elan  of  eaaet  in  which  oonrte  ci 
equity  will  nwnnd  oontncts,  which  are  a^^nat  acmie  pablio  policy,  where  as 
nnoonaeientioaa  advantage  haa  been  taken,  by  one  of  the  parties,  of  tiie  con- 
dition or  circamstanoes  of  the  other  party,  where  there  is  gron  inadequacy  oft 
consideration,  or  where  there  has  been  imposition  or  oppression  practiceci 
npon  a  person  who  had  reposed  confidence  in  the  party  who  had  abused  it.  The 
ground  on  which  a  court  of  equity  affords  relief  in  such  cases  is,  that  while 
there  may  not  liavo  been  any  actual  fraud  practiced  by  either  party  to  sacb 
contract,  yet  there  hn  been  a  constructive  fraud  perpetrated  upon  the  party 
to  the  contract  who,  from  any  cause,  may  not  have  stood  upon  an  equal  foot' 
ing  with  the  person  with  whom  he  has  contracted.  "  By  constructive  fraodv 
are  meant  such  acts  or  contracts  as,  although  not  originating  in  any  actual 
evil  design,  or  contrivance  to  perpetrate  a  positive  fraud,  or  injury,  upois 
other  persons,  are  yet,  by  their  tendency  to  deceive  or  mislead  other  persons, 
or  to  violate  private  or  pablic  confidence,  or  to  impair  or  injure  the  publio 
interests,  deemed  equally  reprehensible  with  positive  fraud,  and,  therefore,  are 
prohibited  by  law,  as  within  the  same  reason  and  mischief,  as  acta  and  con- 
tracts done  malo  ammo:"  1  Story's  Eq.  sec  258.  Lord  Chancellor  Hardwicke 
in  CheaUrfield  v.  JcuMsen,  2  Yes.  sen.  155,  presents,  in  a  very  able  manner^ 
a  classification  of  the  various  kinds  of  fraud  against  which  a  court  of  equity 
will  grant  relief:  "This  court  has  undoubted  jurisdiction  to  relieve  against 
every  species  of  fraud:  1.  Then,  fraud,  which  is  malu8  dolus,  may  be  actual, 
arising  from  facts  and  oircumstanoes  of  imposition,  which  is  the  plainest  case; 
2.  It  may  be  apparent  from  the  intrinsic  nature  and  subject  of  the  baigain 
itself,  such  as  no  man  in  his  senses,  and  not  under  delusion  would  make,  on 
the  one  hand,  and  as  no  honest  and  fair  man  would  accept  on  the  other.  *  *' 
A  third  kind  of  fraud  is,  which  may  be  presumed  from  the  circumstances 
and  condition  of  the  parties  contracting;  and  this  goes  farther  than  the 
rule  of  law,  which  is,  that  it  must  be  proved,  not  presumed;  but  it  is 
wisely  established  in  this  court,  to  prevent  taking  surreptitious  advantage  of 
the  weaknen  or  neoenity  of  another;  which  knowingly  to  do  is  equally 
against  conscience,  as  to  take  advantage  of  his  ignorance,  a  person  is  equally 
unable  to  judge  for  himself  in  one  as  the  other.  A  fourth  kind  of  fraud  may 
be  collected  or  inferred  in  consideration  of  this  court,  from  the  nature  and 
circumstances  of  the  transaction,  as  being  an  imposition  and  deceit  on  the 
other  persons  not  parties  to  the  fraudulent  agreement.  It  may  sound  odd 
that  an  agreement  may  be  infected  by  being  a  deceit  on  others  not  parties; 
but  such  there  are,  against  such  there  has  been  relief:**  See,  also,  HeUl  v. 
Perkins^  3  Wend.  G26.  It  will  be  seen  from  the  classification  hero  given,  that 
only  in  the  first  kind  is  there  any  actual  fraud;  all  the  others  aro  examples  of 
constructive  fraud.  It  is  seldom  that  any  one  of  these  frauds  stands  alone  in 
a  transaction;  there  is  generally  a  combination  of  two  or  more  of  them  in  the 
same  case,  and  this  fact  is  a  very  powerful  inducement  to  a  court  of  equity  to 
interfere  and  grant  relief  by  rescinding  the  contract. 

CoNTRAcrrs  Rescinded  for  Gross  Ixadbquact  of  Coxsideratiok. — ^It  ia 
well  settled,  both  in  England  and  in  this  country,  that  mere  inadequacy  of 
price,  or  any  other  inequality  in  the  bargain,  is  not  per  «e  a  ground  of  rescis- 
sion nnlera  the  inadequacy  is  so  manifestly  gross  that  a  court  of  equity  will 
infer  from  that  fact  alone  that  there  was  imposition  or  oppression  in  the  trans- 
action amounting  to  evidence  of  fraud:  Osgood  v.  Franklin^  2  Johns.  Gh.  1 
[7  Am.  Dec.  613J;  Cofee  v.  HvffiTi,  4  Coldw.  487;  Fripp  v.  Fripp,  1  Rice  Eq. 
84;  IVuUermuie  v  Smjdtr,  2  Green  (N.  J.)  Oh.  489;  M,  i?.,  FL  8„  A  O,  i?.  R, 


Deo.  1826.J  flouGH's  ADMnnsnuTOBS  v.  Hunt.  673 

<7o.  T.  Com.  qf  Miami  Co.,  12  Kaiu.  482;  Hardeman  y.  Burge,  10  Yerg.  202| 
^vanM  ▼.  Broum,  Wightwick,  109;  Seymour  r,  Dekmeey,  3  Cow.  518»  ante,  270. 
In  Jurzain  v.  Tov/nitit,  9  AU.  062,  the  court  say:  "  Where,  however,  the  inad- 
«]Tiacy  18  Buoh  as  to  demonetrate  some  groes  impoeition  or  undue  influence, 
or,  to  use  an  ezpreerive  phrase,  shock  the  conscience  and  amount,  in  itself, 
to  oonclusiye  and  decisive  evidence  of  fraud,  equity  ought  to  interfere.  And 
groes  inadequacy  of  price,  when  connected  with  suspicious  circumstances  or 
peculiar  relations  between  the  parties,  affords  a  vehement  presumption  of 
fraud."  So  in  Gist  v.  Frazier,  2  litt.  118,  it  was  held  that  an  enormous 
inadequacy  of  price  is  a  circumstance  from  which  unfairness  may  be  inferred, 
and,  in  connection  with  other  circumstances,  may  authorize  the  chancellor  to 
vacate  a  sale,  and  it  was  decided  in  McKinney  v.  Pinkard,  2  Leigh,  149,  that 
inadequacy  of  price,  whether  it  be  so  gross  as  to  be  per  ee  proof  of  fraud  or 
not,  if  attended  by  circumstances  evincing  unconscientious  advantage  taken 
by  a  vendee  of  the  improvidence  and  distress  of  the  vendor,  will  avoid  the 
contract  in  equity,  even  though  it  be  executed. 

Whsbb  Adyantaob  has  been  Taken  or  the  Sitctation  ob  Covditioe 
OF  One  or  the  Pabties,  or  where  a  confidence  has  been  abused,  courts  of 
equity  wiU  generally  grant  relief  by  setting  aside  the  contract.  In  the  case 
of  HaU  V.  Perkins,  3  Wend.  626,  it  appeared  that  an  ignorant,  simple,  un- 
suspecting boy  had  been  induced  by  his  imcle,  a  shrewd  business  man  of 
mature  age,  in  whom  he  had  reposed  confidence,  to  accept  a  conveyance  of 
forty  acres  of  mountain  rocks,  worth  two  hundred  and  forty  dollars,  in  satis- 
faction of  a  debt  of  five  hundred  and  sixty-five  dollars,  and  Savage,  0.  J.,  in 
rendering  the  decision  of  the  court  setting  aside  the  conveyance,  says: 
"Here  was  a  contract  made  which  no  sensible  man  not  under  delusion  would 
make  on  the  one  hand,  and  which  no  man  who  had  not  lost  all  cansdousness 
of  shame  would  accept  on  the  other.  *  *  *  It  is  clearly  a  case,  there- 
fore, where,  from  the  nature  of  the  transaction  and  the  situation  of  the 
parties,  fraud  and  imposition  are  to  be  presumed."  And  Chancellor  Kent 
says,  in  Osgood  v.  FrankUn,  2  Johns.  Ch.  1;  8.  C,  14  Johns.  526,  7  Am.  Dec. 
513:  "If,  indeed,  advantage  be  taken,  on  either  side,  of  the  ignorance  or 
distress  of  the  other,  it  affords  a  new  and  distinct  ground;"  and  in  Darley  v. 
SingUUm,  WightMrick's  K.  25,  it  is  said:  "Notwithstanding  the  age  of  the 
plaintiff  (thirty-four  years),  he  was  in  a  situation  that  is  protected  by  a 
court  of  equity;  clearly  he  was  distressed:'*  Cole  v.  Gibbons,  3  P.  Wms.  290; 
UdcUl  V.  Kenney,  3  Cow.  590;  Clitlierall  v.  Ogilvie,  1  Desau.  250;  Lester  v. 
Malum,  25  Ala.  445.  The  facts  in  the  case  last  cited  very  closely  resemble 
those  of  the  principal  case,  and  the  court  there  held  that  a  suspicion  of  fraud, 
coupled  with  gross  inadequacy  of  price  and  the  pressure  of  pecuniary  embar- 
rassment, is  sufficient  to  induce  a  court  of  equity  to  rescind  a  contract  of 
sale.  So,  where  one  of  the  parties  to  the  contract  was,  at  the  time  of 
making  it,  greatly  in  the  power  of  the  other,  although  there  was  no  conceal- 
ment, and  the  contract  was  made  after  due  deliberation  and  advice  of  coun- 
sel, it  was  set  aside:  Hamilton  v.  Mohun,  1  P.  Wms.  118.  And  where  a 
father  induced  his  daughter,  who  reposed  great  confidence  in  him,  to  make  a 
conveyance  to  him,  although  he  meant  no  fraud,  the  deed  was  set  aside: 
Slocum  V.  Marshall,  2  Wash.  C.  C.  397;  Taylor  v.  Taylor,  8  How.  (U.  S!) 
183. 

In  Kennedy  v.  Kennedy,  2  Ala.  571,  it  was  held  that  where  application  is 
made  to  a  court  of  equity  to  rescind  a  contract,  the  undue  exercise  of  influence 
resulting  from  confidence  and  friendship  exerts  a  great  potency  in  inducing 
relief:   Williams  v.  Powell,  1  Ired.  Eq.  4G0;  Wheeler  v.  Smithy  9  How.  (U.  S.) 
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65;  Whelan  v.  Whelan,  3  Cow.  539.     And  particnlBrly  if  the  penon  n 
whom  Bnch  nndna  inflaenoe  was  exerted  was  of  weak  nndentanding 
clouded  faculties.     In  Harding  ▼.  Handy,  II  Wheat.  103,  the  coort  say:  "If 
these  deeds  were  obtained  by  the  exerase  of  undue  inflnenoe  over  a  man 
whose  mind  had  ceased  to  be  the  safe  guide  of  his  actions,  it  is  against  con- 
science for  him  who  has  obtained  them  to  derive  any  advantage  from  them. 
It  is  the  peculiar  provinoe  of  a  court  of  conscience  to  set  them  aside.    That  a^ 
court  of  equity  will  interpose  in  such  a  case  is  amongst  its  best  settled  princi- 
ples:*' MeCaw  y.  I>avi$,  2  Ired.  £q.  618;  Hunt  ▼.  Moon,  2  Pa.  St.  105;  Co- 
nttfU  V,  Jaekion,  16  Y  t.  335.    But  mere  feebleness  of  intellect,  where  it  is  not 
so  great  as  to  take  away  the  power  to  contract  at  all,  is  not  of  itself  sufficient 
ground  on  which  to  set  aside  a  oontract:  Chxiham  t.  CoitoTj  55  Ind.  559; 
Otmond  t.  FUtrof,  3  P.  Wms.  129.    If,  however,  advantage  is  taken  of  neb 
weakness  to  extort  an  unconscionable  baigain,  equity  will  interfere,  and  an* 
nul  the  oontract:  Maim  v.  BttUrly,  21  Yt.  326;  Harris  v.  Wamtieg,  41  lowa^ 
671;  WhippU  V.  MeClure,  2  Boot,  216;  Builer  v.  HadxU,  4  Desaa.  651. 

It  was  decided  in  the  case  of  FVtneh  v.  Frenehj  8  Ohio,  214,  that  a  ooniact 
made  in  such  a  state  of  intoxication  as  to  deprive  the  party  of  his  diaeriminar 
tioQ  and  ordinary  judgment,  will  be  set  aside  in  equity,  even  thoo^  the 
other  party  had  no  agency  in  producing  the  intoxication.  And  where  advaa* 
tage  is  taken  of  a  man  in  a  state  of  intoxication,  and  he  is  induced  while  in 
that  state  to  purchase  at  an  exorbitant  price,  equity  will  set  aside  the  con- 
tract: HotehkiM  v.  Fortmm,  7  Teig.  67;  WkHe  r.  Cox,  8  Hayw.  79;  CoOMMf 
V.  Withertpoon,  5  Ired.  Eq.  128;  Cruiser.  ChHttopker,  5  Duia,  181.  Boti^ 
in  such  case,  the  party  ratifies  the  oontract  after  he  becomes  sober,  no  reHsf 
will  be  granted  him:  Moore  v.  Seed,  2  Ired«  Eq.  580. 

In  Oeorge  v.  Rkhardeon,  Gilmer  (Ya.),  230;  a  oontract  was  set  aside  for 
inadequacy  of  consideration  and  inequality  in  the  condition  of  the  parties^  tiie 

dgnor  being  a  wholly  illiterate  negro  woman  living  in  the  £amfly  of  the 

dgnee.  So  in  Evane  v.  LUweUyn,  2  Bro.  Ch.  Gas.  160,  a  conveyance 
obtained  from  persons  uninformed  of  their  rights  was  set  aside  as  lutvxi^beeo 
improvidently  entered  into,  although  no  actual  fraud  or  impontion  had  been 
practiced  upon  them. 

Bbboibszon  or  OoimiACTS  made  with  Hkibs,  Bsvbbszofkbs  anb  Szfbcf- 
AVT8  nr  TBB  LmB-TDCB  or  TBB  AircBBrnB. — ^Both  in  England  and  in  thie 
country,  courts  of  equity  have  always  manifested  a  strong  disposition  to 
interfere^  and  set  aside  what  are  termed  catching  bargains  with  heirs  and  ex- 
pectants in  the  life-time  of  their  parents  or  other  ancestors.  In  Bvamt  t. 
Peacock,  16  Yes.  jun.  512,  Sir  William  Grant,  M.  E.,  says:  '*No  difficulty 
could  have  arisen  upon  this  case  if  it  had  not  been  that  of  an  expectant  heir 
dealing  for  his  expectancy  during  his  father's  life.  To  that  class  of  pereone 
this  court  seems  to  have  extended  a  degree  of  protection  approaching  nearly 
to  an  incapacity  to  bind  themselves  by  any  contract:"  (Toto^anJ  v.  De  Faria, 
17  Id.  20;  Qwynne  v.  Heaton,  1  Bro.  Gh.  Gas.  I.  And  Ghancellor  Kent,  in 
Osgood  V.  Franklin,  2  Johns.  Gh.  1,  7  Am.  Bee.  513,  says:  "  Dealing  with 
young  heirs,  and  for  reversionary  interests  is,  also,  watched  with  the  utmost 
jealousy,  and  constitutes  a  particular  class  of  cases  forming  another  exoeption 
to  the  general  rule,  that  for  mere  inadequacy  of  price  a  oontract  is  not  to  be 
set  aside."  In  fact  the  burden  of  proof  seems,  in  this  class  of  cases,  to  be  cast 
upon  the  purchaser  to  show  that  he  paid  a  fair  and  Just  price.  "  The  relief  is 
granted  upon  the  general  principle  of  mischief  to  the  public,  without  requiring 
any  particular  evidence  of  imposition,  unless  the  contract  is  shown  to  be  above 
all  exception:"  1  Story's  Eq.  sec.  33G;  Boyntonv.  Hubbard,  7  Mass.  112;  Lowrf 
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y.  Spear,  7  Bnsh,  451;  1  Leading  Cos.  in  Eq.,  part  %  828;  DavicZfon  t.  LiUl& 
22  Pa.  St  245.  A  foHhri  wiU  contracts  of  this  kind  be  set  aside,  if  it  ap. 
pears  that  an  onoonscionable  bargain  has  been  got  from  sach  heir  or  expectants 
Bemy  ▼.  PiUt,  2  Yem.  14;  Twittleton  t.  Orifiih,  I  P.  Wms.  310;  Gwynne  ▼. 
ffeaUm^  1  Bro.  Cb.  Gas.  1;  NoU  v.  Hill,  2  Yem.  27;  Jenkins  v.  Py,  12  Pet. 
24L  Bat  where  each  contracts  are  sanctioned  by  the  ancestor,  and  npheld 
by  an  adequate  consideration  they  will  not  be  set  aside:  FUehr,  FUeh^  8  Pick. 
480;  ^t»Mio  ▼.  Iknris,  7  Tex.  26;  Tndl  y.  Easimafi,  3  Meto.  (Mass.)  121; 
P&wer'B  Appeal,  eZTA.  St.  443. 

Li  considering  cases  of  oonstmetiTe  frand  it  is  important  to  bear  in  mind 
the  fact  that  in  law  fraud  mnst  be  proved  and  can  not  be  presumed,  while  the 
role  is  otherwise  in  equity.  There  fraud  may  be  presumed,  and  "it  is  true,  that 
may  be  a  fraud  in  equity  which  is  not  so  at  law:"  Trenehard  t.  Waniey,  2  P. 
Wms.  165;  Cfarth  y.  Cotton.  3  Atk.  751;  Lester  y.  Mohan,  25  Ala.  445;  Butl§r 
Y.  ffaskeU,  4  Desao.  651;  Jackson  v.  King,  4  Cow.  207,  ante,  354. 

EwwEOT  or  KwcrasTOH.  —When  a  contract  is  rescinded  the  effect  is  to  plao» 
the  parties  in  interest  in  the  position  th^  occupied  previous  to  the  contract^ 
and  the  party  seeking  a  rescission  must  restore  to  the  other  what  he  has  re* 
oeiYed  under  it:  Sloifcs  y.  ^e^Mm,  29  La.  Ann.  245;  Johnson  r.  Walker,  26  AA 
196;  Buehmamr.  Homers,  12  BL  336;  BUmgtonr.  Kmg, 49  LL  449;  JemUng^ 
r.Oa0e,l9T£LeiO;  TisdalsT. Buekmare,  S^Ue. 4AU  Cocker. SudBs,Umm. 
106;  Utterr.  Stuasi,  80  Bark  20;  Waters  y.  Lemmon,  4  Ohio,  22a 
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ID  PuBOHAn  AT  Tax  Saus  IS  agaiost  the  polioj  d  the  law^ 
IS  a  tend  on  the  owner;  and  the  purohaser  can  not  obtain  an  aYailabla 
titlab 

Bill  in  ohanoeiy.  The  bill  stated  that  the  oomplainants,  aa 
heira  at  law  of  Ludlow,  were  the  owners  of  a  tract  of  land  in  Del* 
aware  ooonty  on  which  the  taxes  had  not  been  paid.  That  tha 
collector  had  sold  three  hundred  and  sevent j  acres  of  said  land» 
worth  three  dollars  an  acre,  to  the  defendant  for  thirty-three 
dollars  and  scTenty-three  cents.  It  charged  that  there  was  a 
fraudulent  combination  by  the  defendant  and  others  to  purchase 
large  tracts  of  land  at  the  sale  for  speculatiye  purposes;  that  thej 
were  all  to  share  in  the  profits  of  the  speculation,  and  advance 
their  shares  of  the  purchase-money,  but  that  the  defendant  alone 
should  bid;  and  that  in  pursuance  of  that  fraudulent  agreement 
the  defendant  had  bought  the  land  in  question  and  obtained 
therefor  a  collector's  deed. 

J.  K  Cory,  for  complainants. 

PelHbane,  for  defendants,  cited :  Siede  r.  Worihington,  3  Ohio^ 

182.  <r 
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Bj  Oomr.  A  partnexahip  or  oontnet  f oxmed  for  the  por- 
ohaae  of  lands  at  a  sale  for  taxes,  is  against  the  policj  of  the 
law,  and  if  saeh  contract  or  partnership  be  entered  into  for  the 
express  purpose  of  malring  saoh  purchases,  it  is  a  fraud  on  the 
owner  of  the  property,  and  the  purchaser  can  not  obtain  an 
livailable- title. 

Such  combinations  have  neceesarilj  a  direct  tendency  to  pre- 
Tcnt  competition,  which  it  is  the  dutj  of  the  legislature  and  the 
policy  of  the  law  to  encourage.  Over  a  sale  of  this  description 
the  owner  has  no  control,  he  can  not  refuse  a  bid,  or  adjourn 
tke  sale,  or  fix  a  sum  below  which  the  property  shaU  not  be 
•truck  down.  The  sale  is  managed  bj  the  agent  of  the  state. 
The  owner  is  not  consulted.  The  highest  bidder  becomes  the 
purchaser,  althoogh  the  sum  bid  be  less  than  a  hundredth  part 
of  the  value  of  the  property.  This  being  the  case,  any  combina- 
tion which  has  a  tendency  to  reduce  the  price  of  the  property  by 
preventing  competition,  must  operate  as  a  fraud  on  the  owner. 
The  efifects  of  such  combinations  can  not  be  controlled  by  any 
vigilance  on  the  part  of  the  owner.  It  frequently  happens  that 
large  quantities  of  land  are  offered  for  sale  on  these  occasions, 
in  the  absence  and  without  the  knowledge  of  the  owners;  and 
if  such  combinations  are  permitted,  all  the  persons  present  at 
Cbe  sale  might  form  themselves  into  companies,  and  by  an 
Agreement  not  to  bid  against  each  other,  might  purchase  in 
the  whole  of  every  tract  ofTered  for  the  amount  of  tax  due 
on  it. 

We  do  not  mean  to  say  that  partners  can  not  purchase  prop- 
erty at  a  tax  sale,  for  the  convenience  of  the  business  they  are 
engaged  in,  when  speculation  is  not  their  object,  but  that  a 
partnership  or  combination  can  not  legally  be  formed  for  the 
purpose  of  making  such  purchases.  As  this  was  evidently  the 
fact  in  the  case  before  us,  the  complainants  are  entitled  to  a  de- 
cree. They  must  take  it,  however,  on  the  conditon  of  refund- 
iug  the  purchase-money  and  interest,  with  the  penalty  of  fifty 
per  cent,  allowed  by  law,  and  on  the  payment  of  cost. 

Combinations  at  Tax  Sales. — ^It  ia  well  settled  that  all  combinatioDa  of 
bidders,  formed  for  the  express  purpose  of  purchasing  lands  at  tax  sales,  are 
against  the  policy  of  the  law,  and  a  fraud  on  the  owner  of  the  property;  and 
tho  purchaser,  if  concerned  in  them,  acquires  no  title:  Blackwell  on  Tax 
Titles,  397.  **A11  such  arrangements  are  a  fraud  upon  the  law,  and  upon 
those  whose  protection  is  had  in  view,  when  a  public  sale  is  provided  for:*' 
Cooley  on  Taxation,  340;  Kerwer  v.  Alle7i,  31  Iowa,  578;  Brown  v.  Hogle,  30 
111  119;  ^SUUer  v.  Maxwell,  G  Wall  268;  Story's  £q.  sec.  293.  In  Siaier 
V.  Afaxwell,  sujrra^  Field,  J.,  cites  the  principal  case  with  approval;   and 
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both  BlAokwell  and  Cool^  speak  of  it  with  great  respect  Bat  if  a  pnrohaser 
bids  off  property  at  a  tax  siJe,  the  fact  that  a  combination  existed  at  such 
sale  to  prevent  certain  lands  from  being  sold  to  other  bidders,  bat  to  which 
he  was  not  a  party,  and  of  which  he  was  ignorant,  wiU  not  vitiate  his  par- 
chase:  C<ue  Y.  Dean,  16  Mich.  12;  Martin  v.  CoUj  38  Iowa,  141.  And 
where  there  is  no  miscondact  on  his  part  at  the  sale,  "there  is  nothing  in 
reason  or  law  to  prevent  a  man  who  holds  a  defective  title  from  pnrchasing  a 
better  at  a  treasarer's  sale  for  taxes:"  Coxe  v.  Oibaon,  27  Pa.  St.  160l 

It  was  held  in  Wataan  v.  Phelpa,  40  Iowa,  482,  that  one  who  holds  nnder 
a  qnitclaim  deed  from  the  assignee  of  a  tax  certificate,  void  for  combination 
at  the  sale,  is  not  entitled  to  protection  as  an  innocent  porohaser. 

Bat  the  title  of  a  sabeeqaent  porohaser,  for  valae,  and  without  notice  of 
the  fraud,  from  one  who  parchased  at  a  sale  void  by  reason  of  such  oombinft- 
tion,  will  not  be  defeated  thereby:  Van  Shaaeb  v.  Sobbim^  80  lowai  201; 
SSbteyy.BuUms,  40  Id.  ^29. 

Who  mat  Pubgsasi  at  Tax  Saul— See  Blak$  t.  JJomw^  pod» 
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Houuno  Otsb  bt  a  Tbtaiit.— -If  a  tenant  holds  ov«r  after  theflnl  jmBC,  tiw 
law  ncnally  impliea  an  agreement  by  him  to  pay  the  aams  nat^  and  a* 
the  same  tune,  as  before;  but  no  such  agreement  can  be  implied 
the  lease  contains  many  collateral  stipulations  which  could  not  be 
formed  in  the  second  year. 

Disntiaa.— To  Evrnui  aLandlobd  to  a  disUess  there  must  be  a 
of  a  certain  rent. 

SHJUtUf^B  Btpbit  m  Camjumrru  in  an  adton  between  the  paitiea  to  the  waSJk 
in  which  it  was  made. 


Ebbob  to  the  oommon  pleas  to  reyerae  a  judgment  reoorered 
against  the  plaintiff  in  error,  who  was  defendant  below,  in  an 
action  of  replevin.  The  case  is  sufficiently  stated  in  tlia 
opinion. 

Hopkina,  for  the  plaintiff  in  error. 

Buchanan^  contra. 

By  Court,  TzLamcAS,  O.  J.  This  is  an  action  of  repleyin, 
brought  by  Isaac  Roberts,  the  plaintiff  below,  against  Adam 
Diller,  the  plaintiff  in  error.  The  defendant  acknowledged  the 
seizure  of  the  plaintiff's  goods,  and  made  cognizance,  as  the  bail- 
iff of  Q^orge  Beam,  by  whose  orders  he  distrained  for  a  year's 
rent  due  to  the  said  Beam  from  the  plaintiff.  The  main  point 
in  the  cause  was  whether  the  landlord  had  a  right  to  distrain. 
The  eyidence  was  to  the  following  effect:  A  written  agreement, 
bearing  date  the  twenty-third  of  March,  1816,  was  made  between 
Beam  and  Boberts,  by  which,  in  consideration  of  the  sum  of 
forty-seven  pounds,  to  be  paid  on  the  first  of  April,  1816, 
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let  or  rented  (tbese  are  the  expresBions)  to  Roberts  a  certain 
tayem  and  lot  of  ground  for  one  year,  from  the  first  of  April, 
1816.  There  were  several  covenants  for  things  to  be  done  bj 
each  party,  some  of  which  I  shall  mention  hereafter,  and  for  the 
true  performance  of  the  whole,  each  bound  himself  to  the  other 
in  the  sum  of  ninety-four  pounds.  Boberts  entered  on  the  first 
of  April,  1816,  paid  the  sum  of  forty-seven  pounds  in  advance, 
and  enjoyed  the  premises  until  the  first  of  April,  1817.  No  new 
agreement  was  made  between  the  parties,  but  Boberts  remained 
on  the  premises,  and  on  the  thirtieth  of  Apnl,  1817,  the  defend- 
ant,  by  order  of  Beam,  distrained  on  the  plaintiff's  goods  for 
the  sum  of  forty-seven  pounds,  which  he  claimed  as  a  year's  rent 
in  advance,  due  the  first  of  April,  1817.  The  president  of  the 
court  of  common  pleas  charged  the  jury  that  the  landlord  had 
no  right  to  distrain,  and  to  this  opinion  the  counsel  for  the 
defendant  excepted.  In  the  argument  before  us,  the  counsel 
have  discussed  the  broad  question  whether,  when  rent  is  re- 
served, payable  in  advance,  the  landlord  has  a  right  to  distrain 
immediately  on  the  rent's  being  due  according  to  the  terms  of 
the  lease.  On  this  question  no  opinion  will  be  given,  because 
it  did  not  arise  on  the  evidence  in  this  case.  There  was  no 
evidence  of  any  agreement  for  the  second  year's  rent,  but  it  was 
contended,  on  the  part  of  the  defendant,  that,  on  the  plaintiff's 
holding  over  after  the  end  of  the  first  year,  the  law  implied  an 
agreement  that  he  should  pay  the  same  rent,  and  at  the  same 
time,  which  he  had  agreed  to  pay  it  the  first  year.  Such,  un- 
doubtedly, is  the  general  rule,  but  the  written  agreement  for 
the  first  year  in  this  case  was  of  so  singular  a  nature  that  I  do 
not  think  there  could  be  any  implication  of  law  that  it  should 
extend  to  the  second  year.  The  reason  for  my  opinion  that  the 
law  did  not  imply  an  extension  of  the  written  agreement  to  the 
seoond  year  is,  that  it  contained  several  collateral  matters  to  be 
done  by  each  party  which  could  be  performed  in  the  first  year 
only.  For  instance,  Boberts  was  to  finish  a  certain  room  in  the 
house,  then  in  an  unfinished  state,  for  which  purpose  he  was  to 
advance  money,  which  was  to  be  repaid  by  Beam  at  the  end  of 
the  year.  Beam  was  to  have  a  right  to  keep  his  horse  in  the 
stable  until  the  first  of  August.  Boberts  was  to  keep  a  public 
house  and  obtain  and  pay  for  the  license  for  the  same.  Beam 
was  to  have  the  roof  of  the  stable  repaired  by  the  first  of  June, 
and  put  a  fence  round  the  lot  and  garden  by  the  fifth  of  April. 
Beam  was  to  give  two  wagon-loads  of  his  dung,  which  was  then 
on  the  premises,  to  be  replaced  by  Boberts  at  the  end  of  the 
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year,  and  was  to  take  away  the  rest  of  his  dang  by  the  first  of 
May.  All  these  things  indicated  a  bargain  for  one  year  only. 
In  fact,  it  very  much  resembled  what  is  called  a  biugain  and 
sale  for  a  year,  though,  at  the  same  time,  it  was,  in  strictnees, 
a  lease. 

But,  as  some  of  the  things  which  were  to  be  done  the  first 
year  could  not  be  done  the  second  year,  I  do  not  see  on  what 
ground  the  law  would  imply  a  contract  that  the  same  money 
should  be  paid  the  second  year  and  on  the  first  day  of  the  year. 
Then,  if  tbe  law  did  not  imply  a  contract  to  pay  the  exact  sum 
of  forty-sevea  pounds,  there  could  be  no  distress,  eyen  though 
the  jury  might  \hiuk  forty-seven  pounds  a  reasonable  compen- 
sation for  one  year's  enjoyment  of  the  premises.  To  entitle  the 
landlord  to  a  distress  there  must  be  a  reservation  of  a  certain 
rent,  of  which  there  was  no  evidence  in  this  case,  but  the 
written  agreement  before  mentioned.  I  am  of  opinion,  there- 
fore, that  tbe  judge  was  correct  in  chai^ng  the  juzy  that  in 
this  case  the  landlord  had  not  a  right  to  distrain.  But,  be- 
sides the  exception  to  the  judge's  charge,  there  were  three 
bills  of  exceptions  to  the  evidence.  Of  the  two  first  nothing 
need  be  said,  as  they  were  abandoned.  The  third  was  to  the 
following  effect:  The  sheriff  made  return  on  the  writ  of  re- 
plevin, ''property  not  delivered  and  bail  entered  by  the  de- 
fendant." The  defendant  offered  to  prove  ''that  the  sheriff 
has  searched  for  the  bond  which  the  plaintiff  alleges  was  given 
by  the  defendant  and  which  the  return  on  the  writ,  by  inad- 
vertence and  mistake,  alleges  was  taken,  and  it  is  not  to  be 
found,  and  that  no  such  bond  existed."  This  evidence  was  ob- 
jected to  by  the  plaintiff  and  rejected  by  the  court.  The  de- 
fendant's offer  was,  in  one  word,  to  prove  the  return  of  the 
sheriff  to  be  false.  But  this  tbe  law  will  not  permit.  In  the 
present  action,  the  return  of  tbe  sheriff  cannot  be  contradicted, 
although  it  may  be  in  an  action  brought  against  him  for  a  false 
return.  Tbe  mistake  alleged  by  tbe  defendant  is  a  very  singu- 
lar one;  but  if  there  really  was  such  a  mistake,  the  sherifi! 
should  bave  applied  to  the  court  of  common  pleas  for  leave  to 
amend,  or  rather  to  alter,  bis  return.  No  doubt  the  court,  on 
proof  of  the  fact,  would  have  given  leave  to  do  so.  If  tbe  re- 
turn was  false,  and  the  defendant  has  been  injured  by  it,  he 
has  his  remedy  by  action  against  the  sheriff.  But  I  consider 
the  law  settled,  that  the  return  cannot  be  contradicted  by 
either  party  in  the  action  in  which  it  was  made.     There  was  no 
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error,  thurefore,  in  the  rejection  of  the  evidence.    I  am  of  opin- 
ion, on  the  whole,  that  the  judgment  should  be  affirmed. 
Judgment  affirmed. 

Tins  CASK  IS  CITED,  to  the  point  that  a  tenant  holding  over  after  the  first 
year  is  preeamed,  in  the  abeence  ot  any  agreement  to  the  contrary,  to  hold, 
sabjeot  to  the  terms  and  covenants  contained  in  the  original  lease,  so  far  aa 
they  are  applicable  to  his  situation,  in  Carter  v.  Collar,  1  Phila.  339;  PhiUip$ 
V.  MongeM,  4  Whart.  229;  and  Hemphill  v.  Fli/nn,  2  Pa.  St.  145;  but  that 
this  presumption  may  be  rebutted  by  special  terms  in  the  lease,  in  Abbott  v. 
Shfpherdy  4  Phila.  91;  and  to  the  point  that  a  sheriff's  return  is  conclusive  be* 
tween  the  parties  to  the  suit  iu  which  it  was  made,  in  Mentz  v.  Hamman,  5 
Whart.  164. 

Distress  for  Rent. — On  this  point  see  the  next  case  and  the  note  thereto. 
In  Martin's  Appeal,  6  Watts  &  S.  221,  the  doubt  above  expressed  by  Tilgh- 
man,  C.  J.,  as  to  whether,  in  cases  where  rent  is  made  payable  in  advance^ 
the  landlord  can  distrain  for  it  as  soon  aa  it  becomes  due,  is  confirmed. 


LlOHTENTHALER  V.  THOMPSON. 

[18  SKBOXAXT  &  BAWI.S,  157.] 

APFBOFBiATioir  07  MoNET. — If  the  law  appropriates  money  to  a  person  in  a 
particular  character,  he  must  receive  it  in  that  character,  though  it 
injures  him  to  do  so,  and  although  the  law  was  designed  to  benefit  him. 

Distress  can  not  be  made  by  a  landlord  after  his  title  has  terminated. 

SUBErr  IS  DiscHARQED  if  the  creditor,  having  the  means  of  satisfaction  ac- 
tually or  potentially  in  his  hands,  refuses  to  retain  it.  The  same  rule 
applies  when  the  surety  apprises  the  creditor  of  the  means  of  recovering 
the  debt,  and  the  latter  declines  to  pursue  it. 

Ebbob  to  the  common  pleas.  The  facts  were:  Kline,  the 
guardian  of  Lichtenthaler,  the  plaintiff  in  this  action,  had  leased 
certain  land  to  one  Miller,  for  the  term  of  one  year  from  April  1, 
1818.  On  December  31,  1818,  Lichtenthaler  made  a  second 
lease  to  Miller  for  a  year  from  April  1, 1819,  and  Thompson,  the 
defendant  here,  became  surety  for  the  payment  of  the  rent  on 
that  lease.  In  March,  1820,  the  rent  for  both  years  being  still 
unpaid,  certain  judgment-creditors  of  Miller  levied  executions 
on  his  goods;  and  Kline,  thereupon,  before  the  sale,  delivered 
a  landlord's  warrant  to  the  constable  requiring  him  to  distrain 
on  Miller  for  the  first  year's  rent.  Thompson,  the  defendant, 
then  notified  Lichtenthaler  to  apply  to  the  constable  and  claim 
the  second  year's  rent  out  of  the  proceeds  of  the  sale,  but  Lich- 
tenthaler declined  to  do  so,  and  received  the  first  year's  rent  aa 
agent  for  Kline.  He  then  brought  this  action  against  Thomp- 
son for  the  second  year's  rent     The  landlord's  warrant,  signed 
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by  Kline,  was  offered  in  evidence  by  the  defendant,  and  admit- 
ted against  the  plaintiff's  objection,  to  which  ruling^  the  plaint- 
iff excepted.  He  also  excepted  to  the  charge  of  the  court, 
which  was  in  favor  of  the  defendant.  Verdict  and  jndgment 
for  the  defendant,  whereupon  the  plaintiff  brought  this  writ  of 
error. 

Alexander,  for  the  plaintiff  in  error. 

Blyth,  contra. 

By  Court,  Gibson,  J.  The  particular  provisions  of  the  act  of 
the  twenty-first  of  March,  1772,  which  are  applicable  to  the  point 
before  us,  are  taken  from  the  statute  8  Anne,  c.  14,  by  which 
it  was  enacted  that  landlords  might  distrain  within  six  months 
next  after  the  expiration  of  the  lease  (a  thing  that  could  not  be 
done  at  the  common  law^,  and  that  goods  liable  to  distress  should 
not  be  taken  in  execution,  without  paying  the  arrears  to  the 
landlord,  not  exceeding  tbe  rent  of  one  year:  Bac.  Abr.,  Bent, 
E.,  (in  note).  The  object  of  these  provisions  was  to  enable  the 
landlord  to  give  the  tenant  time  not  exceeding  six  months,  with- 
out incurring  the  risk  of  losing  his  remedy  by  distress,  and  this 
was  effected  by  giving  the  landlord  a  lien  on  the  tenant's  goods, 
for  at  least  bIx  months  after  the  expiration  of  the  lease.  Under 
the  statute,  therefore,  it  is  plain  the  landlord  had  priority  of 
right  against  execution-creditors,  only  for  the  rent  of  the  last 
year.  The  only  difference  between  the  statute  and  our  act  of 
assembly  is,  that  with  us  the  landlord  may  distrain  at  any  time 
after  the  expiration  of  the  lease,  provided  it  be  during  the  con- 
tinuance of  his  title;  but  it  can  not  be  supposed  that  this  vari- 
ance was  intended  to  produce  a  difference  as  to  the  year  for 
which  the  landlord  might  claim;  in  fact,  the  consequences  of 
the  difference  were  not  thought  of,  and  when  the  legislature 
provided  that  the  landlord  should  have  the  rent  of  a  single  year, 
we  cannot  but  suppose  they  meant  to  adopt  these  provisions  of 
the  English  statute,  in  the  aspect  in  which  they  were  viewed  by 
those  who  had  enacted  them.  Had  they  intended  to  produce 
any  difference,  it  is  natural  to  suppose  they  would  have  given 
the  landlord  a  preference  for  all  the  rent  due,  as  he  might  have 
distrained  for  all;  but  they  have  not  done  so.  Where  the  rent 
is  in  arrear  for  a  number  of  years,  it  will  generally  make  little 
difference  whether  the  landlord  be  allowed  his  preference  for 
one  year  more  than  another,  as  he  is  entitled  for  but  one  in  the 
whole;  yet,  if  the  amount  of  the  rent  were  different,  in  different 
years,  it  would  be  palpably  unreasonable  to  permit  him  to  elect. 
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Where  the  law  appropriates  money  to  a  person  in  a  particular 
character,  it  must  be  received  in  that  character,  although  it  be 
an  injury  to  him  to  receiye  it  so,  and  although  the  law  intended 
to  benefit  him:  Downing  y.  Kintzinger,  2  Serg.  &  B.  326. 

But  what  is  decisive  in  this  case  is,  that  Kline,  the  landlord 
for  the  preceding  year,  had  lost  the  right  to  distrain.  Hi^  title 
as  landlord  did  not  continue  to  the  time  of  the  levy,  and,  conse- 
quently, his  lien,  which  was  originally  intended  to  guard  his 
right  of  distress,  whilst  he  chose  within  a  limited  time  to  sus- 
pend the  exercise  of  it,  was  gone.  Now,  by  the  custom  of  this 
state,  the  landlord  for  the  current  year  was  entitled  to  demand 
the  rent  up  to  the  time  of  the  levy,  although  by  the  terms  of  the 
lease  no  rent  was  due.  It  is  too  late  to  inquire  how  a  custom 
so  contrary  to  the  evident  intention  of  the  act  obtained  the  force 
of  a  law;  it  has  finally  been  established  by  a  decision  of  this 
court,  and  we  cannot  now  question  it.  The  case,  then,  is  just 
this:  The  goods  of  Miller,  who  is  the  tenant  of  Lichtenthaler, 
under  a  lease  for  a  year,  arcf  seized  in  execution.  Miller,  who 
had  been  the  tenant  of  Kline  under  a  lease  of  the  same  premi- 
ses for  the  preceding  year,  is  indebted  also  to  Kline  for  that 
year's  rent,  and  Kline  lodged  a  landlord's  warrant  with  the  offi- 
cer who  had  levied  the  goods. 

Thompson,  the  surety  of  Miller,  in  the  lease  from  Lichten- 
thaler, gives  notice  to  the  latter  to  claim  his  preference,  and  to 
look  to  the  officer  for  his  rent.  This  Lichtenthaler  refused  to 
do;  and,  on  the  contrary,  acted  as  the  agent  of  Kline,  and  re- 
ceived the  rent  to  Kline's  use.  His  object  in  doing  so  is  easily 
discoverable.  Kline  had  been  his  guardian,  and  had  leased  the 
premises  to  Miller  as  such,  and  as  the  rent  for  this  year  also 
was  ultimately  coming  to  him,  he  may  have  thought  it  advan- 
tageous to  him  to  take  the  rent  out  of  the  proceeds  of  the  ten- 
ant's goods,  for  the  first  year,  for  the  payment  of  which, 
lichtenthaler  had  not  taken  the  precaution  to  require  a  surety 
in  the  lease.  But  as  the  law  appropriated  the  proceeds  of  the 
tenant's  goods  to  the  payment  of  the  rent  of  the  current  year^ 
he  could  not  substitute  Kline's  demand  for  his  own,  and  after- 
wards resort  to  the  surety  of  the  tenant.  The  case  falls  exactly 
within  the  principle  established  by  this  court  in  the  common- 
wealth for  the  use  of  Bellas  v.  Miller,  8  Serg.  &  B.  452,  that 
where  the  creditor  has  the  means  of  satisfaction  either  actually 
or  potentially  in  his  hands,  and  does  not  choose  to  retain  it,  the 
surety  is  discharged.  Kline  was  accountable  to  Lichtenthaler 
as  the  guardian  of  the  latter,  and  if  the  rent  of  the  preceding 


684  LicHTENTHALEB  V.  Thompsok.  [Penn. 

year  had  been  lost  bj  his  neglect,  would  hare  been  dbaigeabl^ 
with  it  in  his  guardianship  account.  It  was,  therefore,  a  de-* 
mand  which  was  separate  from  that  of  Lichtenthaler,  and  one 
which  he  was  not  bound  to  secure.  The  equity,  then,  -wbb 
between  Kline  and  Thompson,  the  surety  of  Miller.  The  former 
by  not  distraining  whilst  he  might,  has  lost  his  remedy;  bj 
which  the  other  had  gained  an  advunta'jr^  <^f  which  we  have  no 
right  to  deprive  him;  he  stands  as  u  huruly  wLo  apprised  the 
creditors  of  his  having  the  means  of  obtaining  satisfaction  with- 
out resorting  to  his  personal  responsibility,  and  as  the  creditor 
has  thought  proper  not  to  apply  those  means  to  their  proper 
use,  the  surety  is  discharged. 
Judgment  affirmed. 

Distress  ior  Rent. — '*  The  distress  "  says  Bacon,  "  is  a  remedy  given  to 
the  lord  to  recover  the  rent  or  services  which  the  tenant  hath  obliged  himself 
by  his  feudal  contract,  to  pay  by  way  of  retribation  for  his  farm:**  Bac 
Abr.,  Distress.  The  origin  of  this  summary  remedy  is  of  a  very  remote 
antiquity:  Taylor's  Land,  and  Ten.  sec  doC;  and  it  was  imported  into  the 
English  common  law  from  the  civil  law  as  a  substitute  for,  and  in  mitigation 
of  the  rigor  and  severity  of  feudal  forfeitures:  Bac.  Abr.,  Distress;  Taylor's 
lAnd.  and  Ten.  sec.  556.  Originally  a  distress  was  "  the  taking  of  the  per- 
sonal chattel  of  a  wrong-doer  into  the  possession  of  the  party  aggrieved,  as  a 
pledge  for  the  performance  of  a  duty,  or  the  satisfaction  of  a  wrong  committed, 
and  the  distrainor  was  bound  to  hold  the  pledge  in  his  costody  until  the 
pledgor  thought  proper  to  redeem  it:"  Taylor^s  Land.  &  Ten.  sec  557; 
Comyn's  Land.  &  Ten.  363;  Tro7^m  v.  Cowperthwaiit^  2  Dall.  68w  "  Bnt^  in 
modem  times,  the  whole  policy  of  the  law  respecting  distress  has  been  changed, 
and  a  distress  for  rent  is  now  no  more  than  a  summary  method  of  seizing  and 
selling  the  tenant's  property,  to  satisfy  the  rent  which  he  owes:"  Taylor^ 
Land.  &  Ten.  sec.  557.  A  distress  is  not  an  ordinary  action:  Clark  v.  Firaleff 
8  Blackf.  264;  Alivood  v.  Mamtfieid,  33  111.  452.  The  authority  to  make  it 
emanates  from  the  landlord,  and  not  from  any  court  or  judicial  officer,  and 
must  be  strictly  construed:  Clark  v.  Fraley,  3  Blackf.  264. 

DocTRiNX  IS  THE  UNITED  STATES. — The  English  common  law  on  the  sab* 
ject  of  distress  for  rent,  together  with  the  various  statutes  by  which  it  has 
been  modified,  exists  very  generally  in  the  United  States;  although  in  many 
of  the  states,  as  in  North  Carolina  and  the  New  England  states,  che  remedy 
seems  never  to  have  obtained  a  footing,  and  in  others,  as  in  New  York,  it 
has  been  abolished  by  statute:  2  Washb.  Real  Prop.  11;  Smith's  Land.  & 
Ten.  (Morris's  ed. )  161  n;  Taylor's  Land,  and  Ten.  sec.  558.  But  the  prevail* 
ing  tendency  in  this  country  is  apparently  against  the  doctrine,  as  discrimin- 
ating invidiously  in  favor  of  a  particular  class  of  creditors,  and  the  states 
"  seem  to  be  gradually  abolishing  this  ancient  remedy:"  Taylor^s  Land  and 
Ten.  sec.  556. 

Requisites  or  a  Vaud  Distress. — ^Unless  there  is  an  express  oontraei 
reserving  a  right  of  distress — a  case  which  it  is  not  now  proposed  to  con- 
sider— ^there  are  certain  requisites  which  are  indispensable  to  the  validity  of 
a  distress.  These,  so  for  as  they  concern  the  relations  of  the  parties  and  the 
nature  of  the  contract  between  them,  will  be  here  briefly  examined. 
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Actual  Demisb  Nxcessabt.— Oneof  the  first  reqaisites  of  a  valid  distreit 
IB  that  there  should  be  an  actaal  demise  or  letting  of  the  premises:  Wood- 
fall's  Land,  and  Ten.  375;  Smith's  Land,  and  Ten.  188, 189;  Comyn's  Land, 
and  Ten.  366;  Taylor's  Land,  and  Ten.  sees.  561,  563;  Dunh  v.  Hunter,  5 
Bam.  &  Aid.  322;  Hancock  v,  Austin,  U  Com.  B.  (N.  S.)  634;  Watson  v. 
Waud,  8  Exch.  335.  A  mere  agreement  for  a  lease  will  not  suffice:  Dunk  v. 
Hunter,  5  Bam.  &  Aid.  322.  Nor  will  a  mere  possession  in  contemplation  ol 
a  lease:  Smith  &  Soden's  Land.  &  Ten.  185;  Hegan  v.  Johnson,  2  Taun.  148. 
So,  if  the  lessor  refuses  to  give  possession  under  the  lease  and  the  lessee  after- 
wards enters  under  a  new  parol  agreement,  there  is  no  right  of  distress  under 
the  original  lease:  Spencer  v.  Burton,  5  Black f.  57.  But  where  one  entera 
under  an  agreement  for  a  lease  and  afterwards  admits  charges  for  rent  in 
accounts  rendered  by  the  lessor,  it  will  be  construed  a  tenancy  from  year  to 
year  and  will  support  a  distress:  Cox  v.  Bent,  5  Bing.  185.  So,  generally 
continued  occupation  and  payment  of  rent  under  an  agreement  for  a  lease 
which  is  never  executed  will  constitute  a  tenancy  from  year  to  year  such  as 
will  authorize  a  distress:  Comyn's  Land,  and  Ten.  367;  Mann  v.  Lovejoy,  Ry. 
&  M.  355;  Knitjht  v.  Benett,  3  Bing.  361.  So,  where  one  enters  and  occupiea 
the  premises  under  a  parol  lease  for  four  years,  which  is  void  by  the  statute 
of  frauds,  such  agreement  may  nevertheless  be  given  in  evidence  to  prove  a 
tenancy  from  year  to  year  and  thus  to  support  a  distress :  Edwards  v.  Clemons^ 
24  Wend.  480;  Schuyler  v.  LeggeM,  2  Ck)w.  660;  People  v.  Bickert,  8  Id. 
226;  Prmdle  v.  Anderson,  19  Wend.  391. 

The  Bent  must  be  Certain,  or  capable  of  being  made  certain,  by  calcu- 
lation, and  must  be  payable  at  a  time  certain,  in  order  to  give  a  right  of  dis- 
tress, whether  such  rent  consist  of  money,  or  of  services,  produce,  etc.: 
Taylor's  Land,  and  Ten.,  sec.  561;  Fawcett's  Land,  and  Ten.  131;  Co.  Lit. 
96  a.;  Danitl  v.  Grade,  6  Q.  B.  (Ad.  k  EL  N.  S.)  145;  S.  C,  13L.  J.  Q.  R 
309;  Regnart  v.  Porter,  7  Bing.  451;  Dunk  v.  Hunter,  5  Bam.  &  Aid.  322; 
Jaxks  V.  Smitli,  1  Bay,  315;  Orier  v.  Cowan,  Addison,  347;  WeUs  v.  Homish^ 
3  Pa.  30;  Valentine  v.  Jackson,  9  Wend.  302.  But  where  the  rent  is  certain 
in  amount  the  fact  that  it  is  made  payable  in  repairs  on  the  premises  will  not 
take  away  the  right  of  the  landlord  to  distrain:  Smith  v.  Colson,  10  Johns.  91; 
Smith  V.  Fyler,  2  Hill,  648.  Nor  is  the  right  to  distrain  taken  away  where  a 
certain  rent  is  reserved,  but  it  is  provided  in  the  contract  that  it  will  not  be 
exacted  if  the  tenant  will  pay  a  certain  other  debt  in  lieu  thereof:  Beeves  v. 
McKenxie,  I  Bailey  (S.  C. ),  497.  Bent  in  specific  articles  isdistrainable :  Owens^ 
V.  Conner,  1  Bibb,  605;  Bosenstein  v.  Forester,  57  Ga.  94;  but  it  was  held  in 
Owens  V.  Conner,  I  Bibb,  605,  that  the  landlord,  in  such  a  case,  could  not  sell 
the  property  taken  as  a  distress.  In  Clark  v.  Fraley,  3  Blackf.  264,  it  waa 
decided  that  where  a  tenant  contracted  to  deliver  for  the  rent  of  the  premisea 
one  third  of  the  com  raised  thereon,  there  was  no  right  of  distress  because  the 
rent  was  not  certain;  but  this  is  in  apparent  conflict  with  Fry  v.  JoneJ*,  2 
Bawle,  11,  where  it  was  held  that  a  distress  would  lie  for  one  third  of  the  toll 
reserved  as  the  rent  of  a  grist  mill,  on  the  ground  that  the  amount  could  be 
made  certain  by  calculation  if  the  tenant  kept  an  account  of  the  toll  taken, 
as  it  was  his  duty  to  do.  If  the  landlord,  by  a  prior  lease,  has  deprived  the 
lessee  of  part  of  the  premises,  the  rent  for  the  residue  being  imcertain,  the 
landlord  cannot  apportion  it  and  distrain  therefor,  but  his  remedy  is  by  action: 
Lawrence  t.  French,  25  Wend.  443.  And  as  it  is  only  for  rent  that  distress 
lies  and  not  for  damages,  there  can  be  no  distress  for  interest  on  the  rent,  for 
this  is  in  the  nature  of  damages  for  the  delay  of  payment:  Lansing  v.  Battoone^ 
6  Johns.  43.     It  is  not  necessary  that  the  rent  should  be  named  in  the  contract 
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«•  rent,  if  it  is  rant  in  fact:  Price  t.  Limehoute,  4  MoCord,  544,  correcting  a 
diotnm  in  McunhaU  v,  Giles,  2  Coniit.  Rep.  (Tread,  ed.)  637. 

Thebb  must  bb  a  Bbtbbsion  in  the  landlord  in  order  to  give  a  right  of 
disirees.  Hence,  where  the  whole  interest  is  demised,  no  distreaa  will  lie: 
Prtece  t.  Corrie,  5  Bing.  24.  Therefore,  although  a  tenant  from  year  to  year 
may  sub-let  from  year  to  year,  and  will  have  a  right  to  distrain:  ^^cr^it  ▼. 
Wheeler,  Mood.  &  Malk.  493^  since  he  has,  theoretically  at  least,  a  reversioo 
in  the  premises,  yet  if  a  lessee  for  years  lets  the  premises  for  the  whole  term 
he  cannot  distrain:  Bao.  Abr.,  Distress  (A.);  Parmentery,  Webber,  8  Taon. 
593;  S.  C,  2  Moore,  656.  So,  where  a  lessee  of  a  house  for  a  year  sab-leta  a 
part  of  the  house  for  the  entire  term,  he  has  no  right  to  distrain,  even  thoagfa 
before  the  expiration  of  the  term  he  takes  the  house  for  another  year:  Prts- 
coU  v.  De  Forest,  16  Johns.  159.  And  a  lessee  for  years  sub-letting  from  week 
to  week,  cannot  distrain  after  the  expiration  of  his  own  term,  eTea  though 
the  sub-lessee  pays  the  rent  for  a  time  under  protest:  Bume  t.  RiehauntUtm,  4 
Taun.  720. 

Thb  Relation  ov  Landlord  and  Tenant  must  Exist  to  warrant  a  dis- 
tress: Hill  V.  Stocking,  6  Hill,  277.  This  is  apparent  from  what  is  said 
above.  Therefore,  if  there  is  no  contract  creating  that  relation  between  the 
parties  no  distress  lies;  as  where  A.  rents  to  B.,  who  does  not  take  posseancn, 
and  C.  enters,  between  whom  and  A.  or  B.  there  is  no  contract  express  or 
implied,  A.  cannot  distrain  C.'s  goods:  Cohen  v.  Broughton^  54  Ga.  296. 
Hence  to  defeat  a  distress,  it  is  admissible  to  show  that  the  relation  of  land- 
lord and  tenant  does  not  exist  because  there  is  no  agreement  to  pay  rent: 
Farington  v.  Baley,  21  Wend.  65. 

And  this  relation  must  subsist  at  the  time  the  distress  is  levied.  Hence, 
if  the  relation  is  terminated  by  a  surrender  before  the  distress,  the  distress 
will  not  lie:  Bainr.  Clark,  10  Johns.  424;  otherwise,  where  the  surrender  is 
made  after  the  distress:  Nichols  v.  Dtuenbury,  2  N.  Y.  283.  Where  there  is 
a  demise  for  two  years  at  an  annual  rent,  the  contract  is  entire,  and  if  there 
be  a  surrender  and  acceptance  before  the  expiration  of  the  second  year,  the 
landlord  having  destroyed  his  right  to  recover  rent  for  the  entire  year,  can 
not  claim  pro  rata:  Oreider'a  Appeal,  5  Pa.  St  422,  427,  citing  the  principal 
case.  But  where  there  is  a  surrender  as  to  x>srt  only,  the  right  of  distress 
remains  as  to  the  residue:  Peters  v.  Newkirk  6  Cow.  103.  Where  ihe  lessor 
elects  to  treat  the  tenant  as  a  trespasser,  or  exercises  an  option  to  regard 
the  lessee  as  void,  for  a  breach  of  covenant  by  the  lessees,  the  relation  of 
landlord  and  tenant  is  severed,  and  the  right  to  distrain  is  gone:  Smith  ft 
Soden*s  Land.  &  Ten.  185;  Woodfall's  Land,  ft  Ten.  382;  Bridges  v.  Smyth,  5 
Bing.  410;  S.  C.  2  Moore  ft  P.  740;  Jones  v.  Carter,  15  Mees.  ft  Wels.  718; 
Franklin  v.  Carter,  1  Com.  B.  750;  S.  C,  3  D.  ft  L.  213;  Jackson  v.  Sheldon, 
5  Cow.  448.  So,  where  the  tenant  is  evicted  by  a  paramoimt  title,  and  con- 
tinues in  possession  under  a  new  agreement  with  the  evictor:  Hoperttft  v. 
Keys,  9  Bing.  613:  Woodfall's  Land,  ft  Ten.  382. 

In  accordance  with  what  is  here  laid  down,  the  rule  was  at  common  law, 
that  the  lessor  could  distrain  only  during  the  continuance  of  the  lessee's  term, 
and  that  the  right  of  distress  was  gone  after  the  term  was  ended,  even  though 
the  lessee  held  over:  Bac.  Abr.,  Distress  (A.);  Comyn's  Land,  and  Ten.  376. 
This  waS;  however,  remedied  by  the  statute  of  8  Anne,  c  14,  sec  6,  giving 
the  landlord  a  right  to  distrain  for  rent  previously  due,  until  six  months  after 
the  end  of  the  term:  Bac.  Abr.,  Distress  (A.).  To  support  the  distress,  there- 
fore, at  common  law,  the  landlord  must  aver  and  show  that  the  tenancy  con- 
tin  ii«»d  up  to  the  time  of  the  distresR:    WWiams  v.  Stiven^  9  Q.  B.  (Ad.  ft  EL 
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K.  S.)  14.  Of  courae,  where  the  tenant  holds  over  after  a  notice  to  quit,  by 
flofTenuioe  merely,  without  any  evidence  of  a  renewal  of  tho  tenancy,  the  re« 
lation  of  landlord  and  tenant  is  at  an  end,  and  there  can  be  no  distress  for 
root  subeequently  accruing:  WoodCall's  Land,  and  Ten.  375;  Jeuner  v.  CUfjg, 
2  Moore  &  R.  213;  Alford  v.  Vickenj,  Car.  &  Marsh,  280;  Smith  &  Sodcn's 
Land.  &  Ten.  185.  But  where  there  is  no  positive  determination  of  the 
tenancy  by  a  notice  to  quit  or  otherwise,  if  a  tenant  holds  over  after  the 
expiration  of  his  lease,  it  will  be  an  implied  renewal  of  the  lease  on  the  same 
terms,  so  far  aa  they  are  applicable  to  the  tenant's  sitoation,  and  distreaa  will 
lie  for  subsequent  rent:  Webb  v.  Shearfnan^  3  Hill,  647,  S.  C,  6  Id.  20;  and 
sec,  DiUer  v.  Jioberis,  ante,  578,  and  cases  cited  in  the  note  thereto.  In 
Hooker  v.  DwinneU  48  Ga.  442,  it  was  held  by  Warner,  C.  J. ,  that  a  mere 
tenancy  at  will,  which  the  tenant  may  terminate  at  any  time  by  giving  one 
month's  notice,  is  not  subject  to  a  right  of  distress. 

Power  of  Distress  in  Certain  Cases. — Joint-tenants  and  co-parceners, 
since  their  title  is  one,  may  severally  distrain  for  the  rent  of  the  whole  land, 
though,  of  course,  there  can  be  but  one  distress  for  the  same  rent:  Smith  & 
Soden's  Land,  and  Ten.  185;  Comyn's  Land,  and  Ten.  368:  Hobinsonv.  Ho/- 
man,  4  Bing.  662;  Leigh  v.  SJiephenl,  2  Brod.  &  B.  465.  But  a  tenant  in  com- 
mon can  only  distrain  for  his  own  share  of  the  rent:  Comyn's.  Land.  &  Ten. 
368;  DeCouraey  v.  Guarantee  etc.  Co,,  81  Pa.  St.  217.  A  husband  may  dis- 
train for  rent  for  the  wiCe's  land;  a  mortgagee  may  distrain  upon  the  mortga* 
gor  if  the  relation  of  landlord  and  tenant  has  been  created  between  them;  and 
generally  where  that  relation  actually  exists,  and  there  is  a  reservation  of  a 
fixed  and  certain  rent  payable  at  a  certain  time,  together  with  a  reversion  in 
the  landlord,  such  landlord  has  power  to  distrain  for  the  rent  when  due,  what- 
ever may  be  the  nature  or  duration  of  his  edtate:  Smith  &  Soden's  Land  and 
Ten.  185,  188;  Woodfall's  Land,  and  Ten.  380,  ei  seq.  In  KeaUm  v.  Tift,  56 
Ga.  446,  it  was  held  that  an  assignee  of  a  right  to  let  certain  premises  and 
collect  the  rent,  had  power  to  distrain  for  such  rent. 

EzTHTOUiSHiCENT  OT  BiOBT  TO  DiSTRAiN. — As  rent  issuing  ont  of  land  is 
higher  security  than  any  simple  contract,  the  power  to  make  that  security 
effective  by  levying  a  distress  is  not  waived  or  lost  by  taking  as  collateral 
security,  a  promissory  note,  or  bond,  or  a  note  and  chattel  mortgage,  or  a 
bond  and  warrant  of  attorney,  or  even  by  a  judgment  entered  pursuant  to 
such  bond  and  warrant:  Bantleon  v.  Smith,  2  Binn.  146;  Snyder  v.  KunkU' 
man,  3  Pa.  487;  Bailey  v.  Wright,  3  McCord,  484;  Price  v.  Lim£house,  4  Id. 
544;  Corr<-ly.  Lamb,  20  Johns.  407;  Clupman  v.MaHin,  13  Id.  240;  Bales  v. 
NelUs,  5  L-ill,  651;  Atkins  v.  Byrnea,  71  111.  326.  And  it  is  held  in  Davis  v. 
Oyde,  4  Nev.  &  Man.  462,  that  the  taking  of  a  note  for  the  rent  does  not 
even  suspend  the  power  of  distress  until  the  note  is  due.  But  where  a  prom- 
issory note  is  taken,  not  as  collateral  security,  but  in  absolute  payment  of 
the  rent,  the  right  to  distrain  is  gone:  Warren  v.  Forney,  13  Serg.  &  R.  62. 
And  a  valid  tender  of  the  rent  takes  away  the  right  of  distress,  even  after 
the  distress  is  levied,  so  that  the  landlord  cannot  proceed  thereunder:  Hunter 
V.  Le  Conte,  6  Cow.  728.  Reserving  a  right  to  re-enter  on  non-payment  of 
the  rent,  does  not  waive  the  power  to  distrain:  Smith  v.  Meanor,  16  Serg.  & 
R.  375.  But  a  landlord  may  waive  his  right  of  distress  by  express  stipula- 
tions in  the  contract;  as,  by  providing  that  the  tenant  shall  pay  the  rent  in 
discharge  of  certain  debts  of  the  lessor,  in  which  case  the  remedy  is  by  ac- 
tion on  the  contract:  Ege  v.  Ege,  5  Watts,  134, 138,  where  the  principal  case 
is  cited.  And  his  power  to  distrain  may  be  suspended,  where,  being  simply 
a  mesne  landlord,  he  contracts  not  to  distrain  for  any  installT^crt  of  rent,  uu 
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til  he  has  produced  a  receipt  for  the  rent»  for  the  same  period  from  his  nxpe- 
rior:  WoodfaIl*8  Land,  and  Ten.  374;  Giles  r.  Spencer,  3  Com.  B.  (N.  a> 
244;  S.  C,  28  L.  J.  C.  P.  237.  Bat  a  landlord  having  piomiaed  a  anb-tenant 
of  his  leasee  not  to  distrain  upon  him  so  loog  as  he  paid  his  rent  to  aoch  les- 
see, is  not  prevented  from  distraining  upon  such  sub-tenant  by  the  fact  tiiat 
he  has  paid  the  lessee  his  rent  for  a  certain  period,  and  has  made  a  tender  of 
the  amount  still  due:  Welsh  v.  Rose,  6  Bing.  638.  A  landlord  does  not  lose 
his  right  to  distrain  by  the  tenant's  abandoning  the  premises,  nnder  the  Illi- 
nois statute:  Hare  v.  StegaU,  60  lU.  380:  or,  in  Georgia^  by  the  fact  that  the 
tenant  has  permitted  another  to  occupy  the  premises:  WiUingha^m  v.  Fair^ 
cloth,  52  Ga.  126. 

Kg  Distress  Lies  till  the  Rsirr  is  Dos. — ^This  is  certainly  the  com- 
mon law  rule:  Comyn*s  Land,  and  Ten.  378;  Bailey  v.  Wright,  3  MoCord» 
484.  Hence,  as  the  rent  is  not  fully  due  until  the  last  moment  of  the  day 
when  it  is  made  payable,  the  landlord  cannot  distrain  until  the  next  day.  A 
different  practice  was  adopted  under  the  Pennsylvania  statute  as  intimated 
in  the  principal  case;  and,  where  execution  was  levied  on  the  gooda  of  th« 
tenant  the  landlord  was  permitted  to  claim  his  rent  up  to  the  time  of  the  levy, 
provided  it  did  not  exceed  a  year's  rent,  although  such  rent  was  not  due  un- 
der the  terms  of  the  lease.  This  practice  arose  apparently  from  the  decision 
in  West  v.  Sink,  2  Yeates,  274.  The  construction  of  the  statute  there 
adopted  was  afterwards  followed  on  the  principle  of  stare  decisis.  The  doubt 
of  its  soundness  expressed  in  the  principal  case  is  reiterated  in  other  decia- 
ions;  as  in  PrenUss  v.  Kingsley,  10  Pa.  St.  120,  where  the  opinion  of  Gibson,  J.« 
in  LichtenihaUr  v.  Thompson,  on  this  point,  is  fully  approved.  The  landlord 
is  not,  however,  under  tiie  construction  given  to  this  statute,  compelled  to 
confine  his  claim  out  of  the  proceeds  of  an  execution,  to  the  rent  for  the  year 
during  which  the  levy  was  made  where  that  year  has  just  commenced  to  run» 
and  the  rent  for  the  previous  year  is  due  and  unpaid:  Parker  and  KeUer*s 
Appeal,  5  Pa.  St.  390,  305,  citing  the  principal  case.  Where,  by  the  terms  of 
the  lease,  the  rent  is  made  payable  in  advance,  the  landlord  may  distrain  aa 
soon  as  it  is  fully  due,  and  is  not  compelled  to  wait  until  the  expiration  of  the 
period  covered  by  such  rent:  WiUiams  v.  Howard,  3  Muni  277;  Peters  v. 
Newkirk,  6  Ck>w.  103;  Aikms  v.  Byrnes,  71  HL  32Q. 

Distress  Lies  onlt  for  the  Bant  or  Laio),  but  where  certain  chattels 
go  with  the  premises  and  enhance  their  rental  value,  the  tight  to  this  rem- 
edy nevertheless  exists.  Thus,  distress  lies  for  the  rent  of  furnished  lodgings  i 
Neuma;n\.Anderton,^Bo^kV.  (2 Bos.  &  P.  K.  K ) 224;  Bac  Abr.,  Distress^ 
(A).  So  it  was  held  in  WHUams  v.  Howard,  3  Muni  277,  that  distress  would 
lie  for  the  rent  of  a  plantation  with  certain  slaves,  etc,  thereon. 

Demand  is  Unneobssart,  as  a  general  rule,  before  levying  a  distreaa:  Tay- 
lor's Land,  and  Ten.,  sec.  566,  and  cases  cited;  Bufing^on  v.  HiUeg,  55  G&. 
655. 

SuRETT  Exonerated  bt  Creditor  Givino  up  Sbcttrtit. — ^The  princiidis 
laid  down  in  the  foregoing  decision,  that  where  a  creditor  parts  with  any  se- 
curity or  fund  which  he  would  be  entitled  to  apply  to  the  discharge  of  the  debt^ 
the  surety  is  exonerated,  at  least  to  the  extent  of  the  security  so  given  up,  ia 
approved  in  Oed^  v.  Hawk,  1  Watts,  295;  CommonweaUh  v.  Briee^  22  Pa.  St 
214.  So,  if  the  creditor  neglects  to  pursue  legal  means  of  seonring  pay- 
ment, of  which  he  is  apprised  by  the  surety:  Riefiords  v.  OommomweaUk^  40 
Pa.  St.  149.  But,  see  on  this  point,  the  note  to  Cope  v.  SmUh^  11  Am.  Dec 
589. 
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Stewabt  v.  St< 

[18  Bbbokaiit  k  BAWI.X,  199.] 

EzrcunoK  Pkekatubklt  Issued  on  an  existing  judgment^  thoagb  erroneoosy 
is  not  void.  It  can  not  be  collaterally  attacked  by  another  execiition« 
creditor,  who  Buea  the  sheriff  for  the  proceeds. 

Sherifp  hot  Liable  tor  Interest  when  money  is  tied  np  in  his  hands  by  a 
role  of  court,  although  the  purchasers  may  be  responsible  to  him  for  in- 
terest during  the  same  period. 

EsBOB  to  the  common  pleas  to  reverse  a  judgment  obtained  by 
the  defendant  in  error,  who  was  plaintiff  below,  in  an  action  of 
assumpsit  for  money  had  and  received,  brought  against  Stewart, 
late  sheriff,  plaintiff  in  error,  who  was  defendant  below.  The 
facts  were:  The  plaintiff  below,  having  a  judgment  against 
Beelen  &  Co  ,  merchants,  had  obtained  a  fi,  fa.  thereon  and 
placed  it  in  the  defendant's  hands.  A  prior  fi.  fa.  had  been  is- 
sued and  delivered  to  the  defendant  upon  a  judgment  recovered 
by  the  Bank  of  Pittsburg,  against  the  said  Beelen  &  Co.,  which 
writ  was,  by  the  instruction  of  the  plaintiffs,  levied  upon  the  per- 
sonal property  of  the  said  Beelen  &  Co.,  and  a  sale  made  by  the 
defendant,  as  sheriff,  thereon.  The  plaintiff  in  the  present  ac- 
tion obtained  from  the  court  of  common  pleas,  from  which  both 
executions  issued,  a  rule  on  the  bank  of  Pittsburg  to  show  cause 
why  their  execution  should  not  be  quashed,  which  rule  was  still 
pending,  having  neither  been  dismissed  nor  made  absolute  by 
the  court.  The  plaintiff,  claiming  that  the  prior  execution  was 
illegally  issued,  brought  this  action  to  recover  the  money  made 
thereon  and  to  have  it  applied  on  his  own  execution.  It  was 
proved  that  the  execution  in  favor  of  the  bank  was  issued  June 
10,  1823,  upon  a  judgment  entered  by  virtue  of  a  bond  given  by 
Beelen  &  Co.  to  the  bank,  dated  April  23,  1823,  with  a  warrant 
of  attorney  to  confess  judgment  thereon.  The  condition  of  the 
bond  was  that  the  obligors  should  pay  certain  notes'  made  by 
them,  payable  sixty  days  after  date,  and  discounted  by  the  bank, 
and  all  notes  given  in  renewal  thereof,  and  indemnify  and  save 
harmless  the  said  bank  with  respect  to  said  notes,  and  that  if 
they  should  do  so  the  bond  should  be  void,  otherwise  to  remain 
in  full  force  and  effect.  The  bond  had  on  the  back  of  it  a  writ- 
ing, signed  by  the  indorsers  on  the  notes,  to  the  effect  that  it 
was  taken  with  their  approval  and  that  they  held  themselves  re- 
sponsible the  same  as  if  ibe  bond  had  not  been  taken.  The 
plaintiff's  objection  was  that  the  execution  in  favor  of  the  bank 
was  issued  before  the  notes  secured  by  the  bond  became  due. 
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The  eTideoee  was  not  all  contained  in  the  record,  bat  from  the 
charge  of  the  court  it  appeared  that  the  bank's  exeoation  was  is- 
sued with  the  assent  of  Beelen  &  Co. ,  and  also,  that  one  Poe,  who 
was  the  plaintiff's  agent,  had  requested  the  attorney  of  the  bank 
to  issue  the  said  execution.  The  charge  was,  in  substance,  that  the 
plaintiff,  not  being  a  party  to  the  action  between  the  bank  and 
Beelen  &  Co.,  and  having  no  interest  in  the  judgment  and  exe- 
cution, might  impugn  the  yalidlfy  of  said  execution,  notwith- 
standing his  agent's  assent  thereto,  and  that  of  the  defendants 
in  execution;  and  notwithstanding  the  fact  that  the  plaintiff  had 
applied  to  the  court  to  set  the  execution  aside  and  that  he  had 
apparently  delayed  or  neglected  to  prosecute  said  application, 
and  that  although  the  sale  on  said  execution  was  good  and  passed 
title  to  the  purchasers,  the  plaintiff  might  recoTcr  the  proceeds 
to  the  exclusion  of  the  bank.  Judgment  for  the  plaintiff,  and 
the  defendant  brought  the  case  here  on  sundry  errors,  assigned 
in  the  charge  of  the  court,  which  appear  from  the  aigaments  of 
the  counsel  and  from  the  opinion. 

B088  and  McD(mM,  for  the  plaintiff  in  error,  contended:  1. 
That  a  debtor  may  lawfully  prefer  one  creditor  to  another:  1 
Ves.  212,  213;  Went.  Ex.  143;  W<U  v.  IhinhUn,  1  Binn.  602  [2 
Am.  Dec.  474];  LippinoaU  t.  Barker,  2  Id.  186  [4  Am.  Dec.  433J; 
2.  That  a  judgment  of  one  court  can  not  be  collaterally  im- 
peached in  another:  Beiater  t.  Foriner,  2  Binn.  40  [4  Am.  Deo. 
417];  Mi9on  t.  Rankin,  7  Serg.  &  B.  271;  Leuris  y.  Smiih,  2  Id. 
166, 161, 162;  Shirley  t.  Wright,  2  Ld.  Baym.  776;  Salk.  273; 
8  Johns.  20;  6  Id.  63;  8  Id.  284;  8.  That  the  plaintiff  below  was 
bound  by  his  agent's  assent  to  the  execution  and  sale;  and  that 
having  moTed  to  set  aside  the  execution  he  could  not  resort  to 
this  action;  4.  That  the  court  erred  in  charging  the  jury  that 
the  bank's  execution  could  not  legally  issue  before  the  notes 
were  due,  even  with  the  assent  of  the  debtors:  Lide  t.  Ducomb, 
6  Binn.  686;  6.  That  the  court  erred  in  charging  the  juiy  that 
the  plaintiff  could  recoTcr  his  whole  debt,  with  interest  from  the 
date  of  the  sale,  because,  as  a  matter  of  fact^  the  purchasers  had 
not  then  paid  for  the  goods. 

Baldwin  and  lelterman,  contra. 

By  Court,  Tq/ihhan,  C.  J.  The  plaintiff  says  that  the  exe- 
cution was  issued  before  the  notes  fell  due,  and  therefore  it  was 
irregular  and  void.  We  know  nothing  of  the  evidence  given  on 
the  trial  of  the  cause  except  what  is  mentioned  in  the  charge  of 
the  court,  to  which  the  counsel  for  the  defendant  took  a  number 
of  exceptions. 


Sept.  1825.]  Stewart  t;.  Stoceeb.  691 

The  great  objection  to  the  plaintiff's  action^  and,  indeed,  it 
seems  to  me  to  be  insuperable,  is  that  it  calls  in  question  the 
Talidity  of  an  execution  issued  on  a  judgment  in  a  court  of  com- 
petent jurisdiction.  The  judgment  on  the  bond  of  Beelen  & 
Go.  to  the  Bank  of  Pittsburgh  was  regular;  nor  does  the  war- 
rant of  attorney,  bj  virtue  of  which  it  was  entered,  make  any 
mention  of  a  stay  of  execution.  The  execution  was  not  Toid. 
The  most  that  can  be  said  against  it  is  that  it  was  irregular  and 
erroneous.  If  erroneous,  it  might  have  been  reyersed  on  a  writ 
of  error,  or  the  court  of  common  pleas  might  have  inquired  into 
the  matter  in  a  summary  way  and  quashed  it. 

But,  without  resorting  to  either  of  these  remedies,  the  plaint- 
iff has  undertaken  to  invalidate  it  collaterally  in  this  action. 
This  is  against  all  principle.  The  execution,  until  quashed  or 
reversed,  is  good.  The  sheriff  was  bound  to  obey  it,  and  the 
execution  of  the  bank,  having  come  first  to  his  hands,  had  a 
preference.  If  two  executions  are  delivered  to  the  sheriff,  one 
after  the  other,  the  one  first  delivered  has  the  preference,  and 
if  the  sheriff  pays  the  money  to  the  plaintiff  in  the  last  execu- 
tion, the  other  may  maintain  an  action  against  him.  In  that 
action  the  court  will  inquire  into  the  fact  which  execution  came 
first  to  the  sheriff's  hand,  but  no  inquiry  is  permitted  which 
might  tend  to  the  invalidating  of  either  execution  on  the  ground 
of  error  or  irregularity.  It  was  decided  by  this  court  in  LewU 
V.  Smith,  2  Serg.  &  B.  142,  that  a  judgment  erroneously  en- 
tered is  valid  until  reversed.  And  ihe  same  principle  extends 
to  an  execution.  It  would  make  strange  confusion  if  an  execu- 
tion issued  by  a  court  of  competent  jurisdiction,  and  unreversed, 
could  be  investigated  and  treated  as  a  nullity  in  another  court* 
To  this  rule  there  is  one  exception,  and  that  is  where  a  judg- 
ment is  entered  by  collusion  between  the  defendant  and  plaint- 
iff, in  fraud  of  a  third  person.  For  instance,  if  an  executor 
confesses  judgment  where  no  debt  was  due,  with  a  view  of 
defrauding  other  creditors,  there  an  action  being  brought  by 
one  of  the  other  creditors,  if  the  judgment  be  pleaded  in  bar, 
the  plaintiff  may  reply  that  it  was  confessed  by  fraud. 

The  same  principle  was  established,  on  great  consideration, 
in  the  Duchess  of  Kingston's  case,  where  a  decree  of  the  ecclesi- 
astical court  was  impeached  on  the  ground  of  fraud.  But  there 
is  no  question  of  fraud  upon  this  record.  No  matter  of  fraud 
was  submitted  to  the  jury.  The  plaintiff  complains  that  the 
execution  for  the  Bank  of  Pittsburgh  was  issued  before  the  debt 
on  the  promissory  notes,  to  secure  the  payment  of  which  the 
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bood  was  given,  became  due.  I  shall  intimate  no  opinion  on 
that  question,  but  if  the  plaintiff  has  been  injured  by  an  im- 
proper use  of  the  process  of  the  court  of  common  pleas,  that 
court  may  do  him  justice  by  quashing  the  execution,  and  if 
there  should  be  contested  facts  which  the  court  does  not  think 
proper  to  decide,  it  may  direct  an  issue  for  that  purpose. 
There  is  no  weight  in  the  objection,  made  by  the  counsel  for  the 
defendant,  that  the  plaintiff  was  not  a  party  to  the  suit  between 
the  Bank  of  Pittsburgh  and  Beelen  &  Co.  There  are  many 
instances  in  which  courts  will  permit  a  third  person,  who  has 
been  injured  by  their  proceedings,  to  appear  and  assert  his 
rights. 

There  was  another  exception  to  the  charge  of  the  court,  on 
which  it  may  be  proper  to  give  an  opinion.  The  court  charged, 
that  if  the  verdict  should  be  for  the  plaintiff,  he  would  be  en- 
titled to  interest  from  the  time  the  sheriff  sold  the  goods  of 
Beelen  &  Co. ,  because  the  purchasers  of  these  goods  had  not 
paid  for  them,  and,  therefore,  they  ought  to  pay  interest  to  the 
sheriff.  In  this  respect,  I  think  the  charge  was  incorrect.  The 
action  is  not  against  the  purchasers,  but  the  sheriff;  and  the 
declaration  avers  that  the  sheriff  received  the  money.  Now 
suppose  the  money  is  in  the  hands  of  the  sheriff,  which  the 
plaintiff  is  bound  to  suppose,  it  was  tied  up  by  the  rule  of 
court,  to  show  cause  why  the  execution  of  the  bank  should  not 
be  quashed.  The  sheriff  could  not  pay  the  money  to  either 
party  till  that  rule  was  disposed  of;  and,  consequently,  he  can 
not  be  liable  to  the  payment  of  interest,  which  is  never  demand- 
able  unless  money  is  unlawfully  withheld. 

I  am  of  opinion,  upon  the  whole,  that  the  judgment  should 
be  reversed. 

Judgment  reversed. 

Cited  to  tkb  Point  that  a  Judgment  entered  on  a  bond  and  warrant  of 
attorney,  contrary  to  an  agreement  between  the  parties,  can  not  be  collaier^ 
ally  impeached:  Stradling  v.  Henck^  2  Phila.  303;  that  an  execution  issued 
upon  an  award  before  the  expiration  of  the  time  allowed  to  appeal  therefrom 
ia  not  void:  WiUcijisorCa  Appeal,  65  Pa.  St  190:  see,  also,  Darlington^s  Appro- 
priation, 13  Id.  432.  That  an  execution  irregularly  issued  can  not  be  collat- 
erally impeached,  see:  Jachwn  v.  Dtlaney,  7  Am.  Dec.  403. 
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Ammaitt  v.  New  Alexandkia  &  PriTSBUEGH  Tubn- 

piKE  Road. 

[13  SXBOXAIIT  k  lUwui,  210.J 

BxscunoN,  Pbopestt  Subject  to — ^A  Turnfiks  Road  is  not  the  subject 
of  levy  under  execution,  where  the  defendant  has  no  interest  in  the  land, 
and  no  right  save  that  of  maintaining  the  road  and  receiving  tolls. 

^ASHmo  Levy. — ^If  intangible  property  not  subject  to  execution  bo  blended 
in  a  levy  with  other  property,  so  that  it  is  difficult  to  separate  them,  the 
whole  levy  may  be  quashed. 

E&BOB  to  the  common  pleas  to  reverse  a  judgment  setting 
aside  a  levy  of  execution  and  the  inquisition  and  other  proceed- 
ings thereunder.    The  facts  are  stated  in  the  opinion. 

Coulter,  for  the  plaintiff  in  error. 

Alexander,  for  the  defendants  in  error,  contended  that  the 
ordinary  process  of  execution  is  not  the  proper  method  of  en- 
forcing a  judgment  against  a  corporation:  2  Bac.  Abr.,  11,  Cor- 
poration, E.,  sec.  2,  and  cases  cited;  Id.,  Execution,  C. 

By  Court,  Tilohman,  C.  J.  The  plaintiff  in  error,  George 
Ammant,  having  obtained  a  judgment  against  the  president, 
managers,  and  company  of  the  New  Alexandria  and  Pittsburgh 
turnpike  road,  issued  Afieri/acias,  and  levied  on  ''all  the  right, 
title,  interest,  and  claim  of  the  defendants,  of,  in,  and  to,  ten 
miles  of  the  New  Alexandria  and  Pittsburgh  turnpike  road,  lying 
and  being,  five  miles  east  and  five  miles  west  of  the  gate  erected 
on  the  road  adjacent  to  New  Salem,  together  with  the  said  gate, 
and  the  toll-house,  erected  contiguous  thereto,  and  the  lot  of 
ground  on  which  the  said  house  is  built,  together  with  the  ap- 
purtenances."  The  question  is,  whether  property  of  this  kind 
is  subject  to  a  levy  by  virtue  of  afierifaciaa. 

It  has  been  decided,  that  every  kind  of  interest  in  land,  legal 
or  equitable,  is  subject  to  an  execution  in  this  state.  But  it 
does  not  appear  that  the  turnpike  company  had  any  estate  of 
any  kind,  in  the  land  over  which  this  road  runs.  They  were 
incorporated  by  the  legislature  for  a  special  purpose,  in  which 
the  public  were  much  interested.  They  were  permitted  to  enter 
on  the  land,  and  make  a  road,  under  certain  regulations,  and 
when  the  road  was  finished  and  approved  by  the  governor,  to 
take  certain  tolls.  But  there  is  nothing  in  the  incorporating  act 
which  authorizes  the  company  to  transfer  their  right  to  other  per- 
sons; and  such  transfer  would  certainly  be  inconsistent  with  the 

whole  desipfn  and  object  of  the  law.     It  was  presumed,  that  the 
\M.  pkc.  V..'.  >:v—  .I 
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right  would  remain  in  this  corporation,  and  the  act  oontains  a 
complete  aystem  providing  redress  in  cases  of  delinquency,  and 
calculated  to  protect  the  public  from  the  consequences  of  such 
delinquency.  The  incouTenience  would  be  excessiye,  if  the 
right  of  the  company  could  be  cut  up  into  an  indefinite  number 
of  small  parts,  and  vested  in  individuals.  The  defendants  had 
no  tangible  interest,  nothing  which  f^ouM  be  delivered  by  the 
sheriff  to  a  purchaser  under  the  executiou.  There  was  no  rent 
or  profit  of  any  kind,  issuing  out  of  land,  nothing  but  a  right  to 
receive  toll  for  horses,  carriages,  etc.,  passing  over  the  land, 
which  would  be  more  or  less  according  to  the  number  of  pas- 
sengers, and  that  would  much  depend  on  the  condition  in  which 
the  road  should  be  kept.  Every  kind  of  right,  or  license 
granted  by  the  act  of  assembly,  was  confined  to  the  company. 
They  alone  were  confided  in.  They  alone  were  looked  to  for  a 
faithful  performance  of  the  important  duties  incumbent  on  them. 
But  it  may  be  said  to  be  extremely  hard,  that  a  corporation 
should  be  permitted  to  contract  debts,  and  possesses  the  means 
of  paying  them,  and  yet  their  creditors  should  have  no  power 
of  coercion.  And  certainly  such  a  state  of  things  is  both  hard 
and  unjust. 

But  it  does  not  follow  that  the  proper  remedy  is  by  execation. 
Experience  is  every  day  pointing  out  defects  in  our  law,  which 
can  be  remedied  only  by  the  legislative  power.  And  the  defect 
which  now  appears  is  well  worthy  of,  and  will,  no  doubt,  receive 
the  attention  of  our  legislature.  It  may  probably  be  thought 
advisable  to  provide  some  mode  of  sequestration,  by  which  the 
profits  arising  from  roads  may  be  secured  to  the  creditors  of 
the  respective  companies.  But  in  providing  this  remedy,  the 
public  interest  will  not  be  neglected.  Care  wiU  be  taken  that 
BO  much  of  the  tolls  as  is  necessary,  shall,  in  the  first  place,  be 
applied  to  the  repair  of  the  road,  and  only  the  net  profits  sub- 
ject to  the  payment  of  debts.  A  court  of  chanceiy  would  do 
something  of  this  kind,  but  our  courts  possess  no  such  power. 
All  that  we  can  do,  is  to  levy  on  the  property,  and  either  sell  it» 
or  deliver  it  to  the  creditor,  in  case  the  ^nts  and  profits  will 
pay  the  debt  in  seven  years.  But  this  kind  of  proceeding  is 
altogether  unsuitable,  in  a  case  like  the  present,  and,  therefore, 
I  am  of  opinion,  that  the  court  of  common  pleas  was  right  in 
quashing  the  proceedings.  If  a  turnpike  company  has  a  right 
to  land,  or  other  property,  not  on  the  road,  there  is  no  reason 
why  it  should  not  be  subject  to  an  execution.  But  in  the  pres- 
ent instance,  the  levy  though  made  in  part  on  a  lot  of  land» 
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contigaouB  to  the  road,  had  so  blended  the  different  Babjecta, 
that  it  was  difficult  to  separate  them,  and  therefore  the  court 
was  justified  in  quashing  the  whole  proceedings.    I  am  of  opin- 
ion that  the  judgment  should  be  affirmed. 
Judgment  affirmed. 

Franchisbs  NOT  SUBJSCT  TO  ExROunoN.^The  principle  here  laid  down, 
that  corporate  franchises  and  rights  are  not  sabject  to  an  ordinary  execation, 
anless  made  so  by  statute,  is  one  of  the  established  doctrines  of  the  common 
law.  A  "  franchise,  being  an  incorporeal  hereditament,  can  not,  upon  the 
settled  principles  of  the  common  law,  be  seized  under  Sk  fieri  facias,^*  Que  v. 
Tide  Water  Canal  Co.^  24  How.  U.  S.  263;  StewaH  t.  Jojies,  40  Mo.  140;  Mun- 
roe  T.  TKamae,  5  CaL  470;  Thtmns  v.  Arrmtrong,  7  Id.  286;  WineJiesier  etc 
Turnpike  Co,  t.  VimorU,  5  R  Mon.  1;  Arthur  v.  C,  d:  R,  Bank,  9  Smedes  k 
M.  431;  LvdUno  r.  Hurd,  6  Am.  Law  Beg.  493;  Hatelier  v.  T.  W.  4s  W,  R,  R, 
Co.,  62  BL  477;  Seymour  v.  M.  ds  C,  Turnpike  Co.,  10  Ohio,  476;  Freeman  on 
Executions,  sec.  179.  The  principal  case  is  regarded  as  a  leading  one  on  this 
Bubjoct,  particularly  in  Pennsylvania,  and  the  doctrine  it  lays,  down  has  been 
approved  and  apphed  in  many  subsequent  decisions  in  that  state  and  elsewhere : 
Leedam  v.  Plymouth  etc.  R.  R.  Co.,  5  Watts  &  S.  266;  Susquehanna  Canal  Co. 
V.  Bonham,  9  Id.  28;  Spear  v.  Allieon,  20  Pa.  St  200;  Steiner^M  Appeal,  27  Id. 
815;  Plymouth  etc.  R.  R.  Co.  v.  Colwell,  39  Id.  337;  Shamokin  etc.  R.  R.  Co. 
V.  Lwermore,  47  Id.  470;  Western  Penn.  R.  R.  Co.  v.  Johnston,  59  Id.  294; 
Foster  v.  Fowler,  60  Id.  32;  Toungman  v.  Elmira  etc.  R.  R.  Co.,  65  Id.  286; 
Co9ey  v.  Pittsburg  etc.  R.  R.  Co.,  3  Phila.  180;  Loudensehlager  v.  Benton,  4  Id. 
887,  S.  C,  3  Grant,  390;  ffart  v.  BumeU,  15  CaL  590;  MePJieeiers  v.  Merri^ 
mac  etc.  Co.,  28  Mo.  467. 

Gbound  or  Exemption. — "  While  franchises  have  been  held  not  to  be  sub- 
ject to  execution,  for  the  avowed  reason  that  they  are  intangible,  and  can  not 
be  delivered  by  the  sheriff  to  the  purchaser,  it  seems  to  be  doubtful  whether 
this  is  the  true,  or,  at  all  events,  the  only  ground  upon  which  such  exemption 
rests.  If  this  were  the  only  ground,  the  exemption  could  not  operate  for  the 
protection  of  tangible  property  capable  of  delivery  by  the  offioer;  but  it  is  con- 
tended that  the  exemption  of  a  franchise  extends  to  all  property  essential  to 
its  enjoyment,  whether  tangible  or  intangible:**  Freeman  on  Executions,  sec. 
179.  Thus,  in  Susquehanna  Canal  Co.  v.  Bonham,  9  Watts  &  S.  28,  a  house 
occupied  by  a  collector  of  tolls  on  a  canal,  was  held  exempt  from  levy  and  sale 
under  a,fi./a.  So,  in  Cowy  v.  Pittsburg  etc.  R,  R,  Co.  3  Phila.  180,  it  was 
held  that  the  same  exemption  applied  to  the  cars  of  a  railroad  company,  as 
being  essential  to  the  use  and  enjoyment  of  the  franchise.  So,  in  Que  v.  Tide 
Water  Canal  Co.,  24  How.  U.  S.  263,  that  the  locks,  wharf,  house  and  land 
belonging  to  a  canal  company,  and  necessary  to  the  operation  of  its  canal, 
oonld  not  be  seized  and  sold.  On  the  other  hand,  in  Plymouth  etc.  R.  R.  Co. 
V.  Colwell,  39  Pa.  St  337,  and  SJiamokin  etc.  R.  R.  Co.  v.  Ltvermore,  47  Id. 
470,  the  exemption  did  not  apply  to  land  or  town  lots  owned  by  a  railway 
corporation,  and  not  necessary  to  the  working  of  its  road.  The  position  taken 
in  these  cases,  that  the  exemption  covers  not  merely  the  intangible  franchise 
of  a  corporation,  but  also  its  tangible  property,  essential  to  the  enjoyment  of 
such  franchise,  is  sustainable  only  upon  the  theory  that  the  franchise  is 
granted  for  the  furtherance  of  certain  objects  which  the  granting  power  con- 
siders so  important,  that  it  will  neither  tolerate  private  interference  with  the 
franchise,  nor  with  other  property,  without  which  the  objects  sought  could 
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not  be  aooompliahed.  Snch  a  doctrine  wotdd,  therefore,  seem  to  be  appro- 
priate  only  to  oorporatioDs  in  whoee  existence  the  pnblic  have  an  interest^ 
■nch  as  railroad,  canal  and  tnmpike  companies,  etc. 

ExKMPTioN  NOT  Favo&kd  IN  MANY  ow  TUK  STATES. —  In  Several  of  the 
states,  the  exemption  of  corporate  property  from  execution  and  sale,  evioi 
where  snch  property  is  essential  to  the  enjoyment  of  its  franchise,  is  not  re* 
garded  with  much  favor.  Thus,  in  North  Carolina,  the  property  of  a  corpo- 
ration may  be  seized  and  sold  on  execution,  although  the  corporation  will  be 
thereby  deprived  of  the  means  of  enjoying  its  franchise:  SttUe  v.  Rives^  5  Ired. 
906;  and  the  decisions  in  Mississippi  and  Missouri  tend  strongly  toward  the 
lame  conclusion:  Arthur  v.  C  d:  B.  Bank,  9  Smedes  Sl  M.  431;  J^Goart  v. 
Jo7^€S,  40  Mo.  140;  see  Bail  Boad  Co,  v.  James,  6  WalL  750;  Coe  ▼.  C,  P.  S 
I.  B.  B.  Co.,  10  Ohio  St.  372;  Covington  Co,  v.  Shepard,  21  How.  U.  S.  112. 
In  most  of  the  states,  statutes  have  been  enacted  under  which  franchises,  and 
all  property  connected  therewith,  may  be  made  available  in  satisfiaction  of 
judgments  recovered  against  their  owners.  In  Pennsylvania,  in  accordanoe 
with  the  suggestion  of  Tilghman,  C.  J.,  in  the  principal  case,  provision  was 
made  by  the  legislature,  in  1836,  for  the  sequestration  of  the  profits  of  oor* 
porations  to  satisfy  judgments  against  them:  Beed  v.  Penrose,  36  Pa.  St.  240i, 
8.  C,  2  Grant,  600:  Loudenschlager  v.  Benton,  3  Grant,  390.  In  1870  it  was 
further  provided  that  the  franchises  and  other  property  of  corporations  might 
be  sold  on  execution:  Philadelphia  etc,,  B.  B,  Co.* a  Appeal,  70  Pa.  St.^35& 
With  reference  to  statutes  of  this  kind,  generally,  it  may  be  remarked  that 
the  principle  seems  to  be  that,  as  they  are  in  derogation  of  the  common  law, 
they  must  be  strictly  pursued  to  impart  validity  to  sales  or  sequestrations  of 
property  under  them:  Jamta  v.  Plant  Boad  Co.,  8  Mich.  91. 

Whkn  Exemption  Ceases. — Conceding  that  the  property  of  a  oorporatioii, 
necessary  to  the  exercise  of  its  franchise,  is  exempt  from  execution,  such  ex- 
emption can  not  continue  after  the  exercise  of  the  franchise  has  been  aban- 
doned. Thus,  where  a  railroad  company  ceases  to  use  a  portion  of  its  road 
for  public  purposes,  and  proceeds  to  take  up  and  carry  away  the  rails^  snch 
person  may  be  levied  on  and  sold:  Benedict  v.  Hemeberg,  43  Vt;  231. 
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Fraudxtlbht  Donob  ob  Vendob  will  not  be  permitted  to  set  np  his  owe 

iniquity  to  avoid  his  own  act  or  deed.     Fraud  is  irrevocable  as  to  him 

who  commits  it* 
IpEvidxncb  be  Ovtebed  pob  one  Pobfosx  and  rejected,  the  lower  coort  will 

be  sustained,  though  the  evidenoe  is  admissible  for  another  purpose  than 

the  one  for  which  it  was  offered. 
Imterest  Allowed  against  a  Gabnishxb,  where  he  withheld  more  money 

from  his  creditor  than  was  necessary  to  diachazge  the  gaznishmeat. 

Error  to  the  common  pleas.  The  defendant  in  eiror,  who 
was  plaintiff  below,  broagbt  indebUcUus  CLSsumpsU  to  recoTer  the 
Talue  of  certain  leasehold  property,  consisting  of  a  bark-mill, 
etc.,  sold  to  the  defendant,  and  gave  in  evidence  certain  admis- 
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siooB  to  prove  that  the  price  agreed  on  wa^  nine  hundred  <lol- 
lars.  The  defendant  gave  in  evidence  an  admission  of  the 
plaintiff  to  show  that  the  balance  due  was  only  three  htindred 
dollars.  And  something  having  been  said  by  the  plaintiff's 
witnesses  about  a  receipt  for  nine  hundred  dollars,  the  defend- 
ant offered  in  evidence  a  receipt  in  full  for  that  sum  from  the 
plaintiff,  stating  that  he  did  so  for  the  purpose  of  showing  fraud 
in  the  plaintiff  against  his  creditors  in  giving  such  a  receipt 
when,  in  fact,  three  hundred  dollars  remained  due,  and  that  the 
receipt  was  void;  and,  further,  to  show  that  the  receipt  was  a 
nullity,  he  offered  one  J.  Morrison  as  a  witness  to  prove  the 
value  of  the  mill.  The  evidence,  being  objected  to,  was  re« 
jected,  and  the  defendant  excepted.  The  defendant  also  gave 
in  evidence  an  attachment  served  on  him  as  garnishee  by  a 
creditor  of  the  plaintiff,  and  claimed  that  he  was  excused  from 
interest  on  the  whole  sum  due  to  the  plaintiff  pending  the  at- 
tachment, and  requested  the  court  so  to  charge.  The  court» 
however,  charged  the  jury,  in  substance,  that  the  defendant  was 
exempted  by  said  attachment  from  the  payment  of  interest  only 
to  the  extent  of  the  attaching  creditor's  claim,  together  vnth  a 
liberal  allowance  for  costs  and  expenses,  and  left  it  to  the  jury 
to  decide  as  to  the  probability  of  the  defendant  being  able  to 
ascertain  such  amount.  Verdict  and  judgment  for  the  plaintiff, 
and  the  defendant  sued  out  this  vnrit  of  error. 

McDoncdd,  for  the  plaintiffs  in  error,  cited  Htsgerald  v.  Cold' 
wdl,  2  Dall.  215,  S.  C,  1  Yeates,  279;  WiUings  v.  Consequa,  1 
Pet.  321;  4  Mass.  170. 

Biddle,  contra,  cited  3  Binn.  121;  Serg.  on  Attach.  167, 168. 

By  Court,  Duncan,  J.  If  the  plaintiff  in  error  had  stopped 
with  giving  in  evidence  the  receipt,  and  stuck  to  that  as  pay- 
ment, his  opponent  might  have  had  a  case  from  which  he  would 
have  found  it  difficult  to  escape,  if  it  were  so,  as  was  alleged, 
that  the  receipt  was  given  for  the  purpose  of  defrauding  his 
creditors.  He  never  could  have  convicted  himself  of  that 
fraud.  The  receipt  would  have  been  good  against  him.  A 
fraudulent  donor  can  not  set  up  his  own  fraud  to  set  aside  an 
instrument  for  that  fraud:  6  Oo.  18;  Hob.  106;  7  Johns.  162. 

In  Beichari  v.  Castaior,  5  Binn.  [6  Am.  Dec.  402],  it  was  de- 
cided that  an  instrument,  however  fraudulent  as  to  creditors^ 
as  to  the  party  is  binding  and  valid,  and  neither  in  courts  of 
law  or  equity  would  he  be  permitted  to  aver  against  his  own 
voluntary  iniquity.     A  man  shall  not  be  permitted  to  set  up 
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his  iniqnitj  as  a  defense  any  more  than  as  a  cause  of  action: 
Jdoniefiori  ▼.  Montefiori,  1  W.  Bl.  363.  Fraud  >8  irreyocable  as 
%o  him  who  commits  it:  1  Fonb.  164.  The  maxim  that  frand 
Titiates  eveiy  contract  is  always  applied  ad  homitiem,  that  is, 
to  the  party  on  whom  the  fraud  is  committed;  but  he  who  is 
himself  a  party  to  the  fraud,  and  does  that  act  for  the  purpose 
of  defrauding  his  creditors,  shall  not  set  up  the  fraud  in  a  con- 
-  troTersy  between  him  and  his  partner  in  iniquity — his  com- 
panion in  fraud — his  brother  conspirator.  The  plaintiff  below 
'<could  never  have  been  received  to  prove  that  the  nine  hundred 
dollars  had  never  been  paid,  and  the  receipt  a  mere  sham  to 
keep  off  his  creditors.  When  he  brings  a  suit  for  the  price  of 
a  thing  sold,  and  the  vendee  produces  his  receipt,  he  shall  not 
be  received  to  say,  I  gave  the  receipt  for  money  that  was  not 
paid,  for  the  purpose  of  defrauding  my  creditors;  aUegans  suam, 
iurpiiudinem  7ion  est  aadiendus.  It  would  have  behooved  him  to 
have  shown  that  the  receipt  was  given  by  mistake  or  for  some 
honest  purpose;  and  why  a  man  involved  in  debt  and  on  the  eve 
of  going  off  should  give  such  a  receipt  for  any  honest  purpose 
cannot  well  be  imagined. 

In  considering  exceptions  to  evidence  it  is  always  to  be  taken 
into  view,  for  what  purpose  and  to  prove  what  fact  it  was 
offered.  If  the  party  offers  it  to  prove  one  fact  and  for  one 
purpose,  and  it  is  rejected  as  evidence  for  that  purpose,  in  re- 
viewing the  judgment  of  the  inferior  court,  the  reviewing  court 
will  not  sustain  the  objection,  though  it  might  be  evidence  to 
prove  something  else  than  what  it  never  was  offered  to  prove; 
for  that  would  be  laying  a  snare  for  his  adversary  as  well  as  for 
the  court.  The  question  always  is,  was  it  good  evidence  for  the 
purpose  for  which  it  was  offered.  This  has  been  repeatedly  de- 
cided by  this  court.  Now,  James  Morrison  was  offered  to  prove 
the  value  of  the  mill,  and  for  what  purpose — in  further  proof 
of  the  nullity  of  the  receipt,  not  to  disprove  the  allegation  that 
the  lease  was  sold  for  nine  hundred  dollars,  by  showing  from 
the  gross  inadequacy  of  its  value,  that  this  could  not  have  been 
the  agreement,  but  to  show  a  conspiracy  between  the  parties  to 
cheat  the  creditors  of  one  of  them.  The  receipt  was  the  volun- 
tary act  of  the  plaintiff  in  error,  who  gave  it  in  evidence  for 
the  purpose  of  nullifying  it.  The  receipt  was  null,  as  he  said, 
because  the  lease  was  not  worth  nine  hundred  dollars.  For 
this  purpose  the  evidence  was  inadmissible,  and  was  properly 
rejected.  It  may  be  that  the  plaintiff  received  more  than  he 
ought  to  have  done.     I  have  no  opinion  to  give  on  this  subject. 
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bat  if  he  did  there  is  not  much  cause  for  regret.  It  is  a  just 
pmuflhment  on  the  defendant,  who  admits  that  he  combined 
with  the  plaintiff  to  defraud  his  creditors,  and  a  warning  to 
others. 

The  charge  of  the  court  was  entirely  correct,  on  the  allow* 
ance  of  interest  during  the  time  the  debt  was  attached  on  Pat- 
terson's suit.  The  sum  claimed  in  this  action  is  six  hundred 
dollars.  The  sum  for  which  the  foreign  attachment  issued  was 
about  half  that  sum;  the  exact  sum  was  stated  in  the  writ. 
Beyond  that  the  garnishee  could  not  haye  been  made  liable. 
He  might  have  safely  paid  his  creditor  the  residue,  after  liberal 
allowance  for  interest  to  accrue,  costs,  and  his  expenses.  It 
would  be  most  unreasonable,  that,  where  the  debt  claimed  ia 
a  large  one,  and  the  debt  for  which  the  attachment  issued  is 
a  small  one,  that  interest  should  be  suspended  during  the 
pendency  of  the  action  on  the  whole  sum.  The  debt  and  inter- 
est, which  would  reasonably  accumulate,  the  costs  of  the  attach- 
ment, and  liberal  allowance  to  the  garnishee  for  his  expenses, 
is  the  true  principle.  The  jury  had  data  to  ascertain  what  that 
ought  to  be,  and  for  that  the  interest  should  cease,  but  not  be- 
yond it.  If  the  debt  was  ten  thousand  dollars,  and  one  hun- 
dred only  attached  in  the  hands  of  the  debtor,  it  would  shock 
our  understanding;  all  mankind  would  cry  out  against  the  law 
if  it  pronounced  that  the  creditor  should  lose  the  interest  on 
his  ten  thousand  dollars,  to  meet  the  debt  of  one  hundred  dol- 
lars. The  damages  are  given  in  lieu  of  interest  for  the  unjust 
detention,  of  the  debt.  The  debtor  would  be  unjust,  where  ten 
thousand  dollars  were  detained,  to  indemnify  only  against  one 
hundred  dollars. 

There  has  been  no  direct  precedent  produced,  but  the  sound 
sense  of  the  rule,  stated  by  the  court  of  common  pleas,  recom- 
mends it  for  adoption.  Fitzgerald  v.  Caldwell,  as  reported 
in  1  Yeates,  247,  seems  to  convey  the  opinion  of  chief  justice 
McKean,  that  the  interest  only  ceases  on  the  sum  for  which 
the  attachment  is  laid.  He  says  no  interest  is  to  be  allowed  in 
that  particular  case,  because  the  attachment  was  laid  for  a 
larger  sum  than  the  debt  attached.  No  other  reason  can  be 
given  for  this  conclusion  of  the  chief  justice,  than  the  one  I 
have  stated. 

Judgment  affirmed. 

Fraudulent  Gaantor  or  Donor  can  not  Avon>  His  Act. — ^It  ii  per- 
fectly well  settled,  in  accordance  with  the  doctrine  here  laid  down,  that  a 
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oonveyance  or  other  executed  contract  made  for  the  purpose  of  hindering,  de- 
laying, or  defrauding  creditors  is  binding  upon  the  grantor  and  his  beiis: 
Osborne  v.  Moss,  5  Am.  Dec.  252,  and  note;  Jackson  v.  Marshall,  3  Id.  695; 
Rdckari  v.  Castalor,  6  Id.  402;    Peaslee  v.  Barney,  Id.  743;    Settdriets  v. 
Mount,  8  Id.  623;   TerreFs  Heirs  7.  Cropper,  13  Id.  309;  Jenkins  v.  Clement^ 
14  Id.  703,  note;  HoHley  v.  MeAnuUy,  4  Teates,  95;  Church  v.  Church,  Id. 
280;    Telford  v.  Adams,  6  Watts,  434;    J^etoart  ▼.  Iglehari,  7  GlU  ft  J.  132; 
Freeman  v.  Sedwiek,  6  Gill,  28;  Cushwa  v.  CWAwo,  5  Md.  44;   /nAo^ieante  q^ 
Canton  v.  InJiabUants  qf  DorthtsUr,  8  Met.  525;    Tuedey  v.  ^o6tii«m,  103 
Mass.  558;  Starke  v.  LiUlepage,  4  Band.  368;    IVreff  v.  Imboden,  10  I^eigfa, 
321;   G\fford  v.  i^V^  5  Vt  532;  (?a;2wpM  v.  GiOespie,  2  Bibb,  89;   Dakr. 
Harrison,  4  Id.  65;  Stewart  v.  i)a»^,  litt  SeL  Gas.  212;  Sumner  ▼.  Jfiir- 
phy,  2  Hill,  (S.  G)  488;  KeweU  v.  i^<!tMi2,  34  Miss.  385;  Sheno  v.  MUsaps,  50 
Id.  380;  Byrd  v.  Curlin,  I  Humph.  466;  Noble  ▼.  N(^  26  Ark.  317;  Tay^ 
lory,   Williams,  I  Ired.  249;    WilUamsy.  Avent,  5  Ired.  £q.  47;    Beaiey. 
Hall,  22  Ga.  431;   Laney  v.  Lancy,  2  Ind.  196;   (yNeil  v.  Cftatuiler,  42  Id. 
471;    Van   Wy  v.  Clark,  50  Id.  259;    Edwards  v.  HaversUct,  53  Id.  348; 
£reM  V.  Ftna2,  32  Mich.  515;  Cratqford  ▼.  LeAr,  20  Kan.  509;  Ober  ▼.  How- 
ard, II  ^o.  425;  McLaughlin  v.  McLaughlm,  16  Id.  242;  HoZf  ▼.  CaOaham, 
66  Id.  316;   Allison  v.  ^o^n,  12  Nev.  38;   Ikmasey  ▼.  i^mAA,  4  Tax.  411; 
KHnbaUv.  ^ton,  8K.  H.  391;/et0e2{T.  i'orfer,  31  Id.  34;  Jaektomv.  Garn^ 
wy,  16  Johns.  189;  StewaH  v.  iiciUey,  52  Barb.  283;  Scholey  v.  ITorceiCsr, 
6  Thomp.  ft  a  (N.  Y.)  574;  a  G,  4 Hun,  802;  Jaekmm  t.  DutUm,  3  Haznog: 
96;  Barton V.  Morris,  15  Ohio,  408;  Tremper  t.  Barton,  18  Id.  418;  2>eannaii  ▼. 
RadeWc  5  Ala.  192;  C/enKM  y.  Clanens,  28  Wis.  637;  DieMA  ▼.  JTodl*  3S 
Id.  618;  Lokerson  v.  i9<i2(iM2;  13  N.  J.  Eq.  (2  Beas.)  107;  Homer  ▼.  Zawmer 
man,  45  111.  14;  Harmon  v.  ITarmon,  63  Id.  512;  Murdoek  ▼.  W^U,  9  W. 
Va.  552;  Kinney v.  Consolidated  To.  Jfln.  (7o.,4  Sawyer,  382;  Bompon  Fraud. 
Con.  442,  ei  seq*  But  the  rule  does  not  apply,  it  seems,  where  the  grantor  la 
not  in  pari  delicto  with  the  grantee;  as  where  a  creditor  availed  himiielf  of 
his  power  over  his  debtor  and  induced  him  by  miarepraseotatioa  to  make  a 
fraudulent  conveyance  to  him:  Austin  v.  IVinston,  3  Am.  Dec  583^  and  note; 
see  also  Freelove  ▼.  Cole,  41  Barb.  318.    In  most  of  the  states  it  seems  to  be 
settled  by  statute  or  by  judicial  decisions  that  an  executor  or  adlbiniatrator 
of  a  grantor  who  has  executed  a  conveyance  or  transfer  of  his  property  to 
defraud  creditors  may,  as  the  representative  of  the  creditors,  recover  the 
property  so  transferred,  so  far,  at  least»  as  is  necessary  ior  the  payment  of 
debts;  see  the  note  to  Swing  v.  HandUy,  14  Am.  Dec  157.     Bat  a  con* 
traxy  doctrine  is  held  in  many  cases:  Peadu  v.  Barney,  6  Am.  Dec  743; 
Od)ome  V.  Moss,  5  Id.  252;  Bump  on  Fraud.  Gon.  444^  note.     Certainly 
the  better  view  seems  to  be  that  the  executor  or  adminiatrator  ahoold  have 
the  right  to  impeach  such  a  transfer,  so  far  as  necessary  to  proteet  the  in* 
terests  of  creditors. 

As  to  who  may  impeach  fraudulent  conveyances  generally,  see  the  note  to 
Jenkins  v  Clement,  14  Am.  Dec.  703L  That,  in  considering  exoeptioos  to 
evidence,  regard  must  be  had  to  the  purpose  for  which  such  evidence  was 
offered,  see  Eyrick  v.  Hetrick,  13  Pa.  St.  491,  approving  the  principal  oaaa 
on  this  point. 

In  Jackson  v.  Lloyd,  44  Pa.  St.  85,  the  principal  case  b  also  referred  toaa 
laying  down  the  correct  rule  as  to  how  far  interest  is  chaigeable  a^^sinst  a 
gamiehee. 
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[18  BzBOSAiiT  k  Bawlb,  80A.J 

UxsRSFBKEMTATiONB  AT  EXECUTION  Salb  made  by  the  defendant  to  th» 
efifect  that  a  certain  tract  of  land  was  inclnded  in  the  le^y,  whereby  an 
innocent  purchaser  was  induced  to  bid  on  the  theory  that  such  land  was 
embraced  in  the  sale,  will  give  the  purchaser  a  good  title  in  equity, 
though  the  land  was  not  included  in  the  levy;  and,  after  the  execution 
of  the  deed,  the  defendant  is  not  entitled  to  have  the  sale  vacated  on 
repaying  the  purchaser  the  amount  of  his  bid  and  all  expenses. 

Ebbob  to  the  common  pleas.  The  defendant  in  error,  who 
was  the  plaintiff  below,  brought  ejectment  to  recoTcr  certain 
land  claimed  by  him  under  a  sheriff's  deed  executed  to  him  aa 
purchaser  at  a  sale  on  an  execution  issued  against  the  defendant 
Buchanan.  The  plaintiff,  in  order  to  prove  that  the  particular 
tract  in  dispute  was  included  in  the  leyy  made  under  the  execu- 
tion, gave  in  evidence  certain  declarations  and  representations 
made  by  the  said  Buchanan  in  the  presence  of  the  plaintiff  and 
others,  at  the  time  of  the  sale,  to  the  effect  that  said  tract  was 
included  in  the  levy,  and  jHTOved  that  the  plaintiff  purchased 
under  that  impression.  The  defendant  proved  that  shortly 
after  the  sale,  and  before  the  plaintiff  had  expended  anything 
for  improvements  or  repairs,  he,  the  defendant,  offered,  if  the 
plaintiff  would  relinquish  his  purchase,  to  refund  the  purchase- 
money  and  costs  of  the  deed,  and  to  pay  him  one  handred  dol- 
lars besides,  which  the  plaintiff  refused. 

The  defendant  claimed  that  he  should  not  be  bound  by  his 
declarations  at  the  sale,  because  he  made  them  under  the  honest 
belief  that  they  were  true,  and  also  that  the  plaintiff  could  not» 
in  equity,  claim  the  land  after  the  defendant's  offer,  above- 
mentioned.  But  the  court  charged  that  if  the  levy  was  such  in 
its  terms  that  it  might  reasonably  include  the  premises  in  dis- 
pute, and  if  the  defendant  represented  at  the  sale  that  it  did 
include  them,  and  the  plaintiff  bought  with  that  understanding, 
the  defendant  was  bound,  although  the  levy  was  not  intended 
to  include  the  land,  and  although  both  parties  were  honestly 
mistaken  in  believing  that  it  was  included,  and  that  the  plaintiff 
was  entitled  to  the  possession,  which  right  could  not  be  impaired 
by  the  subsequent  offer  made  by  the  defendant,  or  its  refusal 
by  the  plaintiff.  Verdict  and  judgment  for  the  plaintiff;  where- 
upon the  defendant  sued  out  this  writ  assigning  error  in  the 
instructions  above  mentioned. 

Carothera,  for  the  plaintiff  in  error. 

Bamaey  and  MeUger,  confra. 


€02  Buchanan  t;.  Moobe.  [PeniL 

By  Courty  Gxbsoh,  J.  The  points  made  by  the  plaintiffs  in 
error,  are  founded  on  an  assumption  of  the  fact  that  the  trad 
for  which  he  took  defense  in  the  court  below  was  actually  ex- 
cluded by  the  levy,  in  consequence  of  which  it  was  sold.  If, 
by  reason  of  the  defendaot's  declarations  at  the  sale,  the  plaintiff 
was  induced  to  purchase,  under  a  belief  that  it  was  included, 
although  the  sheriff's  deed  would  not  conyey  the  legal  title,  yet 
his  purchase  would  give  him  an  equity,  which  chancery  would 
render  effectual  by  decreeing  a  conveyance;  and  this,  whether 
such  declarations  proceeded  from  design,  or  a  misapprehension 
of  the  fact.  If  both  were  equally  innocent,  a  loss,  in  conse- 
quence of  the  acts  or  declarations  of  the  one.  ought  not  to  be 
borne  by  the  other. 

Then  it  remains  to  be  considered  how  far  this  result  may  be 
varied  by  the  defendant's  offer  to  take  the  whole  purchase  off 
the  plaintiff's  hands,  and  compensate  the  trouble  and  expense 
which  he  had  inouned.  This  offer  was  made  after  the  sheriffs 
deed  had  been  acknowledged.  The  consequences  of  the  com- 
mon mistake  of  all  parties  may  be  obviated,  by  setting  aside  the 
sale,  and  again  putting  the  property  up,  on  fair  terms;  but  to 
this,  which  I  take  to  be  the  only  remedy  of  which  the  case  is 
susceptible,  recourse  can  not  be  had  after  the  sale  has  been  car- 
ried into  effect  by  a  conveyance.  But  an  offer  to  take  the  prop- 
erty off  the  purchaser's  hands  is  quite  a  different  thing.  If 
the  debtor  can  put  him  exactly  in  the  situation  he  would  have 
held  if  he  had  purchased  with  full  knowledge  of  the  facts,  it 
is  all  very  well;  but  if  he  can  not  repair  the  consequences  of 
his  own  mistake  but  by  depriving  the  purchaser  of  his  bargain, 
how  can  he  complain  ?  The  property  may,  from  accidental  cir- 
cumstances, be  worth  much  more  to  the  purchaser  than  its  in- 
trinsic value;  and  his  object  in  making  the  purchase  ought  not 
to  be  frustrated  by  correcting,  at  his  expense,  an  error  of 
which  he  was  not  the  author.  And  besides,  if  all  parties  acted 
under  the  same  misapprehension,  and  both  tracts  were  bona  fide 
bid  for,  as  if  both  had  actually  been  included  in  the  levy,  what 
harm  has  been  done  ?  The  presumption  is  that  the  whole  was 
sold  lor  a  fair  price,  and  there  has  been  no  sacrifice  of  an  un- 
necessary quantity;  for  the  proceeds  of  the  sale  were  insufficient 
to  satisfy  the  debt.  Nothing  could  defeat  the  plaintiff^s  equity 
but  proof  of  his  having  been  informed  of  the  true  state  of  the 
fact,  and  having  permitted  the  defendant  to  labor  under  the 
consequences  of  his  mistake.     It  is,  therefore,  dear  that  the 


Oct.  1825.]  Batmond  v.  Baab.  603 

4iouri  was  right  in  directing  the  jury,  that  these  points,  as  pro- 
|>08ed  by  the  plaintifiTs  counsel,  were  not  sustainable. 
Judgment  affirmed.  

Afprotkd  and  Followed  in  EpUy  ▼.  IVUhenno,  7  Watts,  168,  and  Bixler 
T.  OilHland,  4  Pa.  St.  158,  in  which  cases  it  was  held  that  one  standing  by  at 
«n  execution  sale,  and  permitting  property  in  which  he  claimed  an  interest 
to  be  sold  without  asserting  his  claim,  would  be  estopped  from  afterwards 
setting  it  up.  So  in  MUUngar  v.  Sorg,  55  Pa.  St.  226,  it  was  held,  on  the 
Authority  of  the  principal  case,  and  other  similar  decisions,  that  where  one 
«old  land  and  by  mistake  pointed  it  out  as  part  of  a  particular  tract,  he  would 
be  estopped  afterwards  from  asserting  the  contrary  to  the  injury  of  the  pur* 
chaser 


Raymond  v.  Baab. 

[18  SmaxAXT  k  Bawia,  818.] 

NsouGEVCB — CouKTXBmr  MoNXT. — ^One  who  reoeiveB  a  oovmterfeit  note 
from  an  innocent  person  and  keeps  it  six  months  after  knowing  its  true 
character,  without  giving  any  notice  thereof,  is  guilty  of  gross  negligence 
and  must  sustain  the  loss. 

Ebbob  to  the  common  pleas.  The  plaintiff  in  error,  who  was 
the  plaintiff  below,  brought  indebiiatua  oMtimpsit  against  the 
defendant  for  goods  sold  and  delivered  and  on  the  common 
money  counts.  At  the  trial  it  appeared  that,  in  the  plaintiff's 
absence  in  March,  1819,  his  clerk  sold  the  defendant  certain 
goods  and  took  in  payment  a  ten-dollar  bank  note,  paying  the 
difference  in  money;  that,  on  the  plaintiff's  return,  he  pro- 
nounced the  note  a  counterfeit,  but  retained  it  in  his  possession 
for  six  months  and  then  notified  the  defendant,  who  declined 
to  take  the  note  back.  That  the  note  was  a  counterfeit  was 
fully  proved.  The  court  below  charged  the  Jury  that  the 
plaintiff  was  precluded  from  recovering  by  his  having  retained 
the  note  an  unreasonable  time  without  a  demand  on  the  defend- 
ant, if  the  latter  did  not  know  that  it  was  a  counterfeit.  Verdict 
and  judgment  for  the  defendant,  whereupon  the  plaintiff  sued 
out  this  writ  of  error,  assigning  error  in  the  charge  of  the  court. 

Bumside,  for  the  plaintiff  in  error. 

McMuUin,  contra. 

Bt  Coubt.  This  is  a  very  plain  case.  The  plaintiff  was  guilty 
of  most  unreasonable  negligence.  He  kept  the  note  six  months 
after  he  knew  it  to  be  counterfeit,  without  giving  notice  to  the 
defendant.  It  was  his  duty  to  return  it  to  the  defendant  as 
soon  as  he  discovered  it  to  be  counterfeit.     There  was  no  BUg« 
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gestion  of  fraud  in  the  defendant  in  passing  the  note  to  the 
plaintiff.  He  supposed  it  to  be  genuine.  If  it  had  been  re* 
turned  to  him  in  any  reasonable  time,  he  might  have  bad  re- 
course to  the  person  from  whom  he  received  it.  But  in  conse- 
quence of  the  phdntiff  retaining  it  so  long,  he  has  lost  all  chance 
of  redress,  because  it  would  be  eztremelj  difficult,  after  the 
lapse  of  six  months,  to  identify  the  note  or  prove  from  whom  it 
was  received.  No  plausible  reason  has  been  or  can  be  given 
in  justification  of  the  plaintiff's  conduct.  It  was  what  is  termed 
in  law  crasaa  negligenlia^  gross  negligence,  and  he  ought  to  suffer 
for  it.  The  charge  of  the  court  of  common  pleas  was  pezf ectty 
correct,  and  the  judgment  should  be  affirmed. 
Judgment  affirmed. 

Followed  in  Cfuder  v.  Pamoek,  14  Serg.  ft  R.  56^  where  it  was  held  that 
where  one  took  certain  sporiona  foreign  ooina,  after  aaking  and  obtaining  time 
to  aatiafy  himaelf  of  their  gennineneea  and  valae^  and  diaoovered,  after  having 
kept  them  in  hia  poeaeaaion  for  three  yean,  that  they  were  oonnterf eit^  he 
oonld  not  maintain  an  action  for  the  consideration  given  for  them,  there  being 
QO  fraud  or  warranty.  So  in  Biek  v.  Kellff,  20  Pa.  St.  530,  where  it  waa  decidod 
that  an  action  to  recover  the  oonaideration  paid  for  a  note  npon  which  there 
was  a  forged  indoiaement  waa  baited  by  a  deUy  of  aereral  montha  in  "**v^«^ 
demand  after  diacovering  the  forgery. 


.    GuiiLEB  t;.  MoTZEB. 

fU  SaaaaiJi*  k  BAwxa,8n.J 

Advxbss  PoiiflMBiON  TO  Co-TSKAST. — One  who,  nnder  a  deed  porpovtiog  to 
convey  in  severalty,  entera  upon  the  posaeooion  of  land,  holda  it  adveraaly 
to  the  whole  world,  thoogh  hia  grantor  held  as  a  tenant  in  ^**"*"iiyn  with 
others. 

PosBEsnoir  WHIN  Abvxbss  to  Wife, — One  who  enters  on  land  nnder  a  deed 
from  a  huaband,  doea  not  enter  adversely  to  the  hnaband'a  rig^t^  and 
hence,  the  atatnte  of  limitationa  will  not  oommenoe  mnning  against  the 
wife  until  the  huaband's  death. 

Ebbob  to  the  common  pleas.  Motzer,  the  defendant  in  error, 
who  was  plaintiff  below,  brought  debt  on  a  bond  given  by  the 
plaintiffs  in  error,  who  were  defendants  below,  for  the  purchase 
price  of  certain  land  conveyed  by  the  defendant  in  error  to 
Culler,  one  of  the  plaintiffs  in  error.  Payment  waa  pleaded, 
and  the  defense  was  a  defect  of  title  and  an  outstanding  claim 
of  dower.  The  title  arose  out  of  an  improvement  devised  in 
1775,  in  equal  parts,  to  Mary  Brown  and  James  Brown.  Maiy 
died  intestate,  leaving  as  her  heirs,  William  and  Nancy  Brown, 
each  being  entitled  to  one  fourth  of  the  premises.     In  1799« 
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William  Brown  and  oue  Oeorge  Brown  cooTeyed  to  Martin 

Motzer,  the  deed,  reciting  that  on  the day  of ,  1797, 

Nancj  Brown  had  conveye'd  her  interest  to  the  said  William  and 
Oeorge.    The  said  Oeorge  and  William  came  into  possession 
before  1799,  and  the  land  had  eyer  since  continued  in  their  pos- 
session or  that  of  those  claiming  under  them.     In  1800,  William 
Brown  having  obtained  a  patent  to  the  whole  tract  in  his  own 
name,  made  a  new  conyeyance  of  the  same  to  Martin  Mot- 
her.    The  defendant  in  error  derived  title  from  Martin  Motzer. 
It  was  insisted  by  the  plaintiffs  in  error  that  the  titles  of  James 
and  Nancy  Brown  were  still  outstanding,  as  also  the  claim  to 
dower  of  George's  wife,  who  was  still  living.     The  charge  was 
substantially  in  favor  of  the  defendant  in  error.     The  material 
points  in  it  appear  from  the  assignments  of  error.     Verdict  and 
judgment  for  the  defendant  in  error,  and  the  plaintiffs  in  error 
sued  out  this  writ,  and  assigned  as  error,  that  the  court  erred  in 
charging  the  jury :  1.  That  where  one  tenant  in  common  con* 
Teys  the  whole  tract  and  possession,  is  taken  and  held  under 
such  conveyance  for  twenty-one  years  or  more,  his  co-tenant  is 
barred  by  the  statute  of  limitations;  2.  That  where  a  husband  s 
right  is  barred  by  adverse  possession  for  the  statutory  period, 
the  wife's  right  to  dower  is  also  barred,  although  the  time  was 
running  during  coverture,  and  although  the  adverse  possessor 
came  in  under  her  husband's  deed ;  3.  That  the  right  of  George 
Brown's  widow  to  dower  could  be  barred  by  statute  under  the 
facts  of  this  case;  4.  That  where  tenants  in  common  hold  under 
one  title,  and  one  ousts  the  others,  and  is  in  exclusive  posses- 
sion of  the  whole  tract,  as  farms  are  usually  held  and  enjoyed, 
the  statute  runs  as  to  the  whole  tract;  and,  5.  That  the  title  of 
Nancy  Brown  could,  under  the  circumstances,  be  barred  by  the 
statute, 

Penrose,  for  the  plaintiffs  in  error. 

Wadwvoorth,  contra. 

"Bj  Court,  DuNOAN,  J.  [after  stating  the  facts]:  On  this 
statement  of  facts,  James's  right,  it  is  contended,  t^as  barred 
by  the  statute  of  limitations.  The  court  decided  that  the 
statute  operated  against  a  tenant  in  common  if  his  co-tenant 
has  sold  the  whole,  and  possession  has  been  taken  of  the  whole, 
and  held  adversely  to  him  for  twenty-one  years  in  pursuance  of 
such  sale.  The  possession  here  was  for  twenty-five  years,  in 
denial  of  the  right  of  the  other;  for  the  sale  of  the  whole,  and 
the  possession  under  such  sale,  would  amount  to  an  ouster. 
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The  purchaser  who  came  into  poBseesion  in  1800  came  inter 
poBsesaion  under  a  title  adverse.  Motzer  could  nerer  be  con- 
sidered as  a  co-tenant,  and  as  the  bauiff  and  receiver  of  James 
Blown,  and  as  such  accountable  for  the  profits  in  an  action  of 
account-render.  He  never  entered  as  a  tenant  in  common,  and 
the  charge  of  the  court  was  altogether  correct,  for  this  was  one 
entire  tract  of  land,  to  which  there  was  no  adverse  claim,  and 
therefore  the  actual  possession  was  co-extensive  with  the  claim. 
That  was  the  only  right,  and  the  possession,  there  being  no  ad- 
verse title,  was  according  to  that  right.  There  ought  not,  con- 
sequently, to  be  made  any  deduction  on  account  of  James's  sup- 
posed outstanding  title:  Jackson  ex  dem.  Preston  v.  SmUh,  IS 
Johns.  406.  Possession  of  land  by  a  purchaser,  under  a  deed 
of  an  entire  lot,  is  adverse  to  the  rightful  owner,  though  tenant 
in  common  with  the  grantor. 

It  is  next  objected  that  Nancy  Brown's  title  is  still  outstand- 
ing. What  has  been  said  with  respect  to  James's  right  applies 
to  hers.  The  case  of  Nancy  Brown  is  much  stronger,  for  there 
is  a  conveyance  of  twenty-five  years  standing,  reciting  that  sbe 
had  conveyed  to  George  tmd  William  Brown;  and  it  is  Tery  un- 
sound reasoning  to  contend  that  the  purchaser  is  bound  by  that, 
as  an  estoppel,  to  deny  her  right.  So  far  from  that,  the  pre- 
sumption is  such  conveyance  actually  existed.  It  was  bat  an 
improvement  right,  abandoned  for  more  than  thirty  years.  A 
patent  from  the  land-office  of  twenty-five  years;  such  a  recital, 
accompanied  with  possession  to  support  it,  and  such  dereho- 
tion  of  the  incipient  right:  4  Binn.  231,  is  some  evidence  to  ac- 
count for  the  abandonment,  which  of  itself,  unaccounted  for  by 
infancy  or  coverture,  would  at  least  be  sufficient  in  a  case  like 
this,  where  the  party  himself  does  not  even  now  set  up  a  claim, 
and  where  this  stale  claim  is  ferreted  out  by  a  third  person,  to 
prevent  the  recovery  of  the  purchase-money  of  the  land,  which 
he  continues  to  enjoy  undisturbed. 

Thus  we  have  disposed  of  the  first,  fourth  and  fifth  specifica- 
tions of  error.  The  second  and  third  are  in  fact  the  same  I 
cannot  assent  to  the  doctrine  of  the  court  of  common  pleas, 
that,  where  the  husband  conveys  without  his  wife's  joining, 
that  the  statute  of  limitations  runs  during  the  coverture.  If  tike 
entry  and  possession  had  been  adverse  to  the  husband's  right, 
and  his  right  of  entry  had  been  barred  by  the  statute  of  limi- 
tations, the  widow's  dower  would  have  been  barred.  Our  act 
of  limitations  comprehends  as  well  all  possessory  actions  as  aU 
real  actions;  but  here  the  entzy  was  not  adverse  to  the  right  of 
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the  husband.  All  was  a  continuation  of  the  same  inheritance, 
andy  therefore,  the  statute  would  not  begin  to  run  until  the- 
death  of  the  husband,  as,  if  the  husband  levy  a  fine  of  his  land,, 
with  proclamations,  and  die,  his  wife  is  bound  to  make  her 
claim  within  five  years  after  his  death,  otherwise  she  shall  be^ 
debarred  of  her  dower,  for  her  estate  was  not  consummate  at 
the  time  of  the  fine' levied,  or  until  her  husband's  death.  The 
fine  begins  to  work  presently  after  the  death  of  the  husband: 
8  Inst.  216;  2  Co.  93;  10  Id.  49,  99;  Hob.  266. 

So  here,  the  statute  of  limitations  begins  to  work  at  the  death 
of  the  husband.  But  where  the  husband's  right  is  barred  by 
an  adverse  possession,  there  the  possession  for  twenty-one  years 
gives  a  title  to  the  adverse  possessor.  And  where  one  enters 
under  the  right  of  the  husband,  the  wife's  right  being  created 
by  the  marriage  and  seisin,  the  seisin  is  not  so  disturbed  as  to 
make  it  adverse  to  the  widow's  right  of  dower,  until  the  right 
is  consummated  by  the  husband's  death,  when  the  right  of 
action  first  accrues.  The  limitation  act  of  the  twenty-sixth  of 
March,  1785,  is  so  comprehensive  in  its  terms:  **  Nor  shall  any 
person  have  or  maintain  any  writ  of  right,  or  any  other  real  or 
possessory  writ  of  action,"  that  I  can  not  doubt  of  the  intention 
of  the  legislature  to  provide  against  every  action  and  every 
right  of  entry  where  there  had  not  been  a  seisin  within  twenty- 
one  years  next  before  such  writ,  where.the  possession  had  been 
taken  and  continued  under  an  adverse  right;  for  the  fee  is  ac- 
quired by  such  adverse  possession,  and  becomes  a  titie  par- 
amount to  the  husband's.  But  the  law  is  different  where  the 
tenant  holds  by  conveyance  from  the  husband;  for  the  rule  ot 
possession  is,  that  where  a  person  comes  to  the  possession  of 
land  by  his  own  agreement,  and  holds  that  possession,  he,  and 
all  those  claiming  under  him,  must  hold  it  according  to  the 
right  of  that  possession,  and  can  not  qualify  it  by  any  other 
right. 

So  small  an  interest  as  the  widow  of  George  Brown  would 
have  in  the  premises,  and  who  is  represented  as  a  frail  woman» 
of  seventy  years  of  age,  would  not,  perhaps,  go  for  much  in  the 
estimation  of  any  jury;  and  when  it  is  to  be  supposed  that  thia 
old  lady  never  imagined  she  had  any  such  right,  or,  if  she  did,, 
that  it  was  so  insignificant  as  not  to  be  worth  her  pursuit,  makes 
it  a  subject  of  regret  with  the  court  to  reverse  this  judgment; 
as  they  can  not  but  say  that  it  is  a  matter  seized  hold  of  as  an 
expedient  to  delay  the  recovery  of  a  just  debt.  But  small  as  it 
is,  the  court  of  common  pleas  fell  into  error  by  not  distinguish- 
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ing  a  i)oa8e88ion  under  a  claim  adyerse  to  the  husband's  HQe, 
which  twenty-one  years'  possession  would  make  a  title  par- 
amounty  from  a  possession  held  by  a  conveyance  under  the  hus- 
band's right,  which  was  a  continuation  of  the  same  inheritance 
from  which  the  widow  claimed  her  dower;  and  it  is  for  this 
error  alone  the  judgment  is  reversed,  and  a  venire  facias  de  novo 
awarded. 
Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


OUSTIB  BT  Co-TSNANT. — See  on  this  subject  the  note  to  OiUaspieY,  O^bmn, 
13  Am.  Dec.  140.  The  doctrine  of  the  principal  case  on  this  point  is  Approred 
in  Law  v.  PaUermm,  I  Watts  ft  S.  191;  Dikanan  v.  Parriah,  6  Fa.  St  225; 
JUiUer  T.  AfilUr,  60  Id.  22. 

As  to  diweiBin  of  a  husband  and  wife,  the  principal  case  is  otted  in  Btrnkm 
T.  Tenhrooh,  6  Watts,  391. 


FuHBMAN  V.  Loudon. 

[IS  SsBaBAMT  &  Bawxa.  886.] 

AcKNOWLBDOMENT  OF  Dbed  purporting  to  be  taken  in connty,  before 

John  Adams,  justice  of  the  peace  of  said  county,  is  valid  where,  in  the 
body  of  the  deed,  the  county  in  which  the  grantors  resided  is  named. 

Ihoumbbakcxs  Known  to  vendor  and  vendee  at  the  time  of  the  sale^  and 
provided  against  by  a  covenant  of  warranty  in  the  deed,  constitnte  no 
ground  of  defense  to  an  action  for  the  purchase  price. 

BvTOENGB  showing  that  a  testator  who  has  long  been  dead  left  oonaidecmble 
personal  property  is  adndssible  to  raise  a  presumption  that  legaeiei 
charged  upon  his  real  and  personal  estate  have  been  paid. 

Ebbob  to  the  common  pleas.     The  opinion  states  tho  case. 

MeUger  and  Caroihera,  for  the  plaintiff  in  error. 

Wadsworth  and  Mahon,  for  the  defendant  in  error. 

By  Oourt,  Tilohmak,  C.  J.  This  is  an  action  of  debt,  on 
three  bonds  given  by  Jacob  Fubrman,  the  plaintiff  in  error,  who 
was  defendant  below,  to  Henry  Loudon,  the  plaintiff.  These 
bonds  were  given  to  secure  the  purchase-money  of  a  tract  of 
land  sold  by  the  plaintiff  to  Jacob  Hoop,  from  whom  the  de- 
fendant purchased,  it  having  been  agreed  by  all  the  parties 
interested  that  the  defendant,  instead  of  giving  his  bonds  to 
Boop,  should  give  them  to  the  plaintiff.  The  defendant,  having 
pleaded  payment  with  leave  to  give  the  special  matters  in  evi- 
dence, rested  his  defense  principally  on  two  points:  1.  That  the 
land  which  he  had  purchased  was  liable  to  the  dower  of  Jacob 
Boop's  wife;   2.  That  the  said  land  was  liable  to  the  payment 
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of  certain  legacies  charged  on  it  by  the  will  of  William  Loudon, 
deceased,  father  of  the  plaintiff. 

In  order  to  show  that  no  right  of  dower  was  outstanding,  the 
plaintiff  produced  a  deed  from  Boop  and  wife,  acknowledged 
before  John  Adams,  styling  himself  a  justice  of  the  peace,  to 
which  the  defendant's  counsel  objected  because  it  was  not  said, 
in  the  certificate  of  the  acknowledgment,  of  what  county  or 
state  Adams  was  a  justice.  But  the  court  overruled  the  objec- 
tion and  admitted  the  deed  in  evidence.     The  certificate  was 

headed, county,  ss.,  and  then  went  on  to  say:  "  Before  me, 

one  of  the  justices  of  the  peace  for  the  said  county,  personally 
came  the  above-named  Jacob  Boop  and  Susanna,  his  wife,  and 
acknowledged  the  above  indenture,"  etc.,  etc.  Now,  it  would 
seem  that  the  words  "for  the  said  county"  were  intended  to 
refer  to  the  county  mentioned  in  the  deed,  because,  in  another 
part  of  the  certificate,  where  it  is  said  that  the  above-named 
Jacob  Boop  and  Susanna,  his  wife,  appeared  before  the  jus- 
tice, reference  must  certainly  have  been  intended  to  the  body  of 
the  deed,  no  mention  of  Boop  and  wife  having  been  previously 
made  in  auy  other  place.  The  exception  is  not  to  be  favored, 
as  it  can  not  be  seriously  supposed  that  Adams  would  have 
undertaken  to  receive  the  acknowledgment  of  a  deed  relating 
to  lands  in  Pennsylvania  if  he  had  not  been  a  justice  of  the 
peace  for  some  county  in  the  state,  and  if  a  justice  for  any 
county,  it  was  sufficient.  At  the  time  of  taking  this  acknowl- 
edgment auy  justice  of  the  peace  was  authorized  to  take  the 
acknowledgment  of  a  deed  affecting  lands  in  any  part  of  the 
state.  I  am  of  opinion,  therefore,  that  the  exception  was  not 
good,  and  the  deed  was  properly  admitted  in  evidence. 

2.  The  next  error  is  of  a  more  substantial  nature.  The  de- 
fendant says  that  he  ought  not  to  be  compelled  to  pay  his  bonds, 
because  the  land  which  he  purchased,  and  for  which  these  bonds 
were  given,  is  liable  to  the  payment  of  certain  legacies  charged  on 
it  by  the  plaintiff's  father.  The  court  below  were  requested  to 
charge  the  jury  to  this  effect.  The  charge  was  substantially  as 
follows:  That,  in  general,  where  a  bond  is  given  for  the  pur- 
chase-money of  land,  and  before  payment  it  is  discovered  that 
there  are  incumbrances  existing,  the  plaintiff  can  not  reeover 
without  deducting  the  amount  of  the  incumbrances,  although  he 
has  made  a  conveyance  to  the  defendant  with  general  war* 
ranty;  but  that,  where  the  incumbrances,  with  all  the  circum- 
stances attending  them,  are  known  both  by  the  vendor  and  ven* 
dee,  and  the  vendee  takes  from  the  vendor  a  deed,  warranting 
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particularly  against  these  incumbrances,  and  giyes  his  bond  for 
the  purchase-money,  it  is  no  defense  against  an  action  on  the  bond 
to  say  that  the  incumbrances  are  still  existing.  And  the  court 
left  it  to  the  juiy  to  determine  whether  both  parties  in  the  pres- 
ent case  knew  of  the  legacies  charged  on  the  land,  and  whether 
any  circumstance  had  occurred  rendering  the  situation  of  the  de> 
fendant  more  perilous  than  it  was  when  he  gave  his  bonds. 

I  see  nothing  to  find  fault  with  in  this  charge.  The  plaintiff's 
warranty  certainly  referred  to  these  legacies;  it  was  against  the 
plaintiff  himself  and  his  heirs,  ''and  each  and  all  of  the  heirs  of 
his  deceased  father,  and  his  and  their  heirs,  and  against  all  and 
eveiy  other  person.''  The  legacies  were  given  to  some  of  the 
heirs  of  the  father,  and  no  doubt  it  must  have  been  known  to 
the  defendant  that  they  were  charged  on  the  land,  because  the 
land  which  he  was  purchasing  came  to  the  plaintiff  (the  vendor), 
by  his  father's  will,  and  when  the  defendant  was  examining  the 
title-papers  the  legacies  and  the  charge  stared  him  full  in  the 
face.  Then  how  does  the  defendant  stand  before  the  court? 
He  asks  equity.  The  plaintiff  has  no  equity  to  ask;  he  sues  on 
the  defendant's  bond  which  has  been  forfeited  at  law.  But  what 
equity  is  there  in  the  defendant's  case?  He  purchased  a  tract 
of  land  which  he  knew  to  be  burdened  with  the  payment  of  leg- 
acies; he  secured  himself  against  these  legacies  by  a  warranty 
taken  for  the  very  purpose.  He  reserved  a  conveyance  of  the 
land,  and  passed  his  bonds  for  the  purchase-money.  Thirteen 
years  elapsed  from  the  death  of  William  Loudon,  by  whose  will 
the  chaige  was  created,  to  the  time  of  commencing  this  suit. 
The  defendant  has  never  been  molested  by  the  legatee,  and  yet 
he  complains  that  he  should  be  called  upon  to  pay  hia  bonds, 
because,  possibly,  he  may  be  molested  hereafter.  It  really  does 
appear  to  me  that  there  is  no  foundation  for  this  complaint^  and 
that  by  refusing  payment  the  defendant  is  violating  the  fur 
meaning  of  his  agreement.  If  the  incumbrance  had  been  un- 
known when  the  bonds  were  given,  the  case  would  have  been 
veiy  different,  even  though  the  plaintiff's  deed  of  conveyance 
had  contained  a  clause  of  general  warranty.  He  would  then  have 
been  protected  by  the  principles  established  in  Steinhauer  v. 
Witman,  1  Serg.  &  B.  438,  447.  But  upon  the  facts  exhibited 
in  the  present  case  the  charge  of  the  court  was  correct. 

An  exception  was  taken  to  the  evidence  of  Bobert  Buchanan, 
who  proved  that  William  Loudon,  father  of  the  plaintiff,  died 
possessed  of  considerable  personal  property.  I  think  it  waa 
good  evidence,  being  a  circumstance  affording  some  little  pre* 
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gumption,  that  the  legacies  might  hare  been  paid.     It  is  on- 
neceesaiy,  however,  to  say  anything  more  on  this  point,  as  I 
understand  that  it  was  abandoned  after  the  argument.    The 
judgment  is  to  be  affirmed. 
Jud^nnent  affirmed. 


CmED  OK  THX  FoLLownro  PoDiTS:  That  a  pnidiaser  of  land  haying  knoiwl* 
edge  of  a  flaw  in  the  title,  and  neglecting  to  take  oovenantB  against  it  aasomes 
the  riflk  of  it»  and  that  if,  having  tnoh  knowledge,  he  takes  covenants  against 
the  defect)  he  most  rely  upon  them:  Lighiy  t.  Shorh^  3  Pa.  452;  BeedeJman  ▼. 
Foulk^  5  Watts,  311;  Wikon  v.  Cocliran,  48  Pa.  St.  Ill;  bnt  see  FeUoumr. 
Jetert  3  Phila.  134;  that  where  a  purchaser  takes  covenants  to  cover  a  defect 
tho  implication  of  knowledge  of  snch  defect  is  irresistible:  Marphp  ▼.  BieK" 
ard$on,  28  Pa.  St.  293;  that  a  manifest  failure  of  consideration  growing  out 
of  a  defect  of  title  not  known  at  the  time  of  the  porohase,  is  a  good  defense 
in  debt  on  a  bond  for  the  porchase-money ,  or  to  a  tdre/ada^  or  an  ejectment 
on  a  mortgage:  Oaueher  v.  Ilehnbold,  I  Miles,  411;  Ludwiek  v.  Hunizinger,  5 
Watts  ft  S.  58^  and  see  Share  v.  Anderson,  10  Am.  Dec  421;  and  that  where 
defects  are  discovered  in  the  title  before  payment  of  the  purchase-money  the 
pnrofaaser  has  a  right  to  withhold  enough  to  cover  those  defects,  or  in  case  of 
eviction  to  dednct  his  damages  from  the  pnrchase*moDey :  WU&on  v.  Ooekmnf 
46  Bl  81  231. 

AoKHOWLMDOitDm,  SuFFAcmiOT  OT.— As  to  acknowledgments  by  /emss- 
cooerf,  see  Wdmter  v.  HaU,  I  Am.  Deo.  870;  HoOingBworlh  v.  McDonald^  8 
Id.  645;  McInHre  v.  Ward,  8  Id.  417;  ShaUer  y.  f  rmuf.  Id.  482;  EvanB  v. 
OommimweaUh,  8  Id.  711;  WaUon  v.  Mercer,  9  Id.  411.  Respecting  the  in- 
validity of  an  acknowledgment  taken  out  of  the  Jnzisdiotion  of  the  officer, 
see  0mbig9Y.  ffaU,  2  Am.  Deo.  502;  Share  v.  Andermm,  10  Id.  421.  As  to 
the  condosiveness  of  a  certificate  of  acknowledgment,  and  the  admissibility 
of  paxol  evidence  affecting  it,  see  SnUth  v.  Wardf  1  Am.  Bea  80,  and  the 
note  thsrato;  and  fFoteoii  v.  Bot^,  2  Id.  482. 

FaiLDBa  07  TaiM  ab  Obohtto  07  Bujit.— On  this  point  see  tho  note  to 
AhbeUr.  AUm^  7  Am.  Dee.  568^  and  BarlAamitmd^.  Chm^  18  Id.  82;  and 
liieiiolatlMnIa 
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Assignees  of  Hull  v.  Gonnollt. 

[I  KOOOBD.  ft.] 

Ck>imACT  TOR  THK  PURCHASE  of  goods  for  two  may  be  for  their  equal,  vitti* 

oat  being  for  their  joint  benefit. 
Ck>!rTR4CT  MAOB  BY  AN  Infant  AND  AN  Adult  ifl  binding  on  the  latter  oofy» 

•gainst  whom  alone  an  action  can  be  sustained. 
Intant^s  OoirrRACT  for  Nbcbssardes  can  not  be  enforced  if  he  was  liviog 

with  and  properly  maintained  by  his  parents^  or  either  of  them.    In  neh 

case  the  parent  is  presomed  to  be  a  proper  judge  of  what  is  neoeasaiy  foe 

the  infant. 

Motion  for  a  new  trial.  The  cause  was  submitted  on  the  re- 
corder's report,  in  an  action  brought  by  the  assignees  of  Hull 
against  Mary  and  Martha  Connolly.  One  of  the  defendants  was 
an  infant.  The  sale  and  delivery  of  the  goods,  the  subject- 
matter  of  the  action,  was  proved,  and  plaintiffs  contended  that 
the  articles  were  necessaries  suited  to  the  station  of  the  infant 
defendant.  The  recorder  decreed  in  favor  of  the  plaintiffs  de- 
ducting the  value  of  such  articles  as  were  not  necessaries,  in 
his  opinion. 

The  defendants'  motion  was  made  on  the  grounds,  that:  1. 
The  action  was  brought  on  a  joint  contract,  one  of  the  defend- 
ants was  an  infant,  and  the  evidence  did  not  prove  that  the 
articles  sold  were  necessaries;  2.  The  decree  was  contrary  to 
law  and  the  weight  of  evidence. 

Bailey  ^  Ford  and  DesatLSsure,  for  the  motion. 

Dunhin,  (xmtra. 

NoTT,  J.     The  court  concur  with  the  recorder  in  the  general 
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view  'which  he  has  taken  of  this  case.    But  a  question  has  arisen 
in  the  course  of  the  argument  which  was  not  made  in  the  court 
beloWy  on  which  it  has  become  necessary  to  express  an  opinion 
and  which  will  lead  to  a  different  result.     This  appears  to  be  a 
joint  contract  for  the  equal  benefit  of  both  the  defendants. 
But  it  cannot  be  for  their  joint  benefit,  because  the  articles  are 
of  such  a  nature  as  to  inure  to  the  separate  use  of  each.     The 
effect  of  the  decree  will  be  to  make  each  liable  for  the  whole. 
The  articles  intended  for  the  elder  sister  could  not  be  necessary 
for  the  younger,  who  was  under  age.     As  it  regards  her,  there- 
foro,  the  contract  was  voidable  under  the  plea.     Indeed,  it  is 
laid  down  that  if  a  contract  is  made  by  an  infant  and  an  adult 
they  cannot  both  be  sued  thereon,  but  the  action  should  be 
brought  against  the  adult  only,  as  being  the  sole  contracting 
party  in  point  of  law:  1  Com.  on  Con.  152, 166;  3  Esp.  76;  4 
Taun.  468;  5  Esp.  47;  5  Johns.  160;  1  Wils.  90;  1  Saund.  207. 
There  is  another  difficulty  in  this  case  which,  in  all  prob- 
ability,  it  will  not  be  easy  to  surmount.     The  defendants  were 
living  with  their  mother  at  the  time  this  contract  was  entered 
into.     And  it  appears  to  be  a  pretty  well  settled  principle  that 
an  infant  who  lives  with  and  is  properly  maintained  by  her 
parents  cannot  bind  herself  to  a  stranger  for  necessaries:  1  Com. 
on  Con.  144,  156, 157;  2  Bl.  1325;  1  Esp.  211.     Whether  the 
mother  in  this  instance  was  able  and  did  maintain  her  daugh- 
ters in  a  manner  suitable  to  their  condition  did  not  appear,  but 
it  ought  to  be  presumed  until  the  contrary  be  proved;  for  al- 
though the  mother  is  not  considered  as  the  natural  guardian  of 
her  children  to  the  same  extent  as  her  father,  yet  she  has  an 
interest  in  their  welfare  which  renders  her  the  fittest  judge  of 
those  things,  and  particularly  in  the  articles  of  clothing  which 
are  necessary  for  their  convenience  and    comfort.     It  would 
have  a  most  unfortunate  tendency  to  permit  daughters  during 
their  minority  to  indulge  those  extravagant  notions  which  too 
many  at  that  age  entertain  of  what  is  necessary  for  them,  un- 
aided by  the  salutary  advice  and  control  of  their  mothers.    The 
plaintiff  might  have  inquired  into  their  circumstances  and  con- 
sulted the  mother  before  he  suffered  the  debt  to  be  contracted. 
Evidence  may,  perhaps,  be  offered  on  another  trial  to  make  the 
case  an  exception  to  the  general  rule;  but  a  new  trial  must  now 
be  granted. 
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C3MOOOBD.23.] 

NuHO  FBO  TUVO  entry  of  jadgment^  after  a  year  and  a  day,  will  be  granted  or 
refaaed  at  the  diaoretioQ  of  the  oonrt.  It  will  be  refused  nnlees:  1.  Good 
reason  for  the  delay  it  shown;  and,  2.  The  rights  of  strangers  shall  not 
be  affected. 

Appeal.  It  appeared  that  Charles  Fishbame  had  confessed 
judgment  in  his  life-time  in  favor  of  the  plaintiff.  The  jadgment 
had  not  been  signed,  nor  entered  up,  nor  had  any  proceedings 
been  taken  subsequent  to  the  confession.  Two  years  and  some 
months  after  the  confession  of  the  judgment,  the  plaintiff  ob- 
tained an  order  against  the  defendant,  administrator  of  Charles 
Fishbume,  to  show  cause  why  the  judgment  should  not  be 
signed  nvmcpro  tunc.  The  defendant  showed  cause  that  his  in- 
testate had  been  dead  for  two  years;  that  in  marshaling  the 
assets  of  the  estate  he  had  no  notice  of  the  judgment,  and,  there- 
fore, to  suffer  the  plaintiff  to  enter  up  judgment  nunc  pro  tunc 
would  give  an  undue  preference  to  that  judgment,  or  make  him 
liable  to  a  devaatavUy  or  both. 

The  order  having  been  made  absolute,  the  defendant  appealed 
and  moved  the  court  of  appeals  to  set  aside  the  same. 

EUmore  and  Mariin,  for  the  motion. 

Clark^  contra,  in  support  of  the  ruling  of  the  court  below, 
cited  IDunlap's  Pr.  857;  1  Cai.  498;  6  Johns.  325;  2Tidd  Pr. 
846;  6  T.  B.  6;  2  Ld.  Baym.  766,  849;  Lynch  v.  Bay,  1  Bay,  444. 

CoLOOGS,  J.  Eveiy  application  to  the  court  for  leave  to  enter 
up  judgment  nunc  pro  tunc,  after  the  year  and  day,  is  an  appli- 
cation to  the  discretion  of  the  court,  and  the  court  will  be  satis- 
fied: 1.  That  there  was  some  good  reason  fur  the  delay;  and, 
2.  That  the  rights  of  others  shall  not  be  affected  before  they 
grant  the  leave.  In  the  case  before  us,  no  satisfactory  reason  is 
shown  why  the  plaintiff  did  not  proceed.  The  defendant  lived 
fifteen  months  after  the  confession,  which  embraced  two  terms, 
and  two  years  and  some  months  after  his  death  were  suffered  to 
elapse  before  any  application  is  made.  The  court  will  lend  its 
aid  to  advance  the  purposes  of  justice,  where  the  party  applying 
has  used  due  diligence;  but  it  is  never  disposed  to  assist  one  out 
of  a  difficulty,  which  is  the  result  of  his  negligence.  But  this 
is  not  all;  the  plaintiff  not  only  asks  the  court  to  secure  to  him 
those  rights  which  he  may  have  lost  by  his  own  negligence,  but 
bo  give  him  a  preference  over  others  who  may  have  been  diligent 
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in  the  pursuit  of  their  rights,  which  they  would  not  do  under 
an  J  circum  stances. 

The  counsel  for  the  plaintiff  lay  down  the  position  that  a  con- 
fession of  judgment  was  final  and  does  not  abate,  and  referred 
to  some  authorities  which  support  the  position;  but  it  is  only  in 
•uch  cases  and  those  provided  for  by  the  statute  of  Charles  II, 
tKat  such  an  application  as  the  present  one  can  be  made.  The  gen- 
eral rule  of  law  is,  that  the  death  of  a  sole  plaintiff  or  defendant, 
before  final  judgment,  abates  the  suit:  2  Tidd  Pr.  845,  846. 
Again,  I  think  in  a  case  like  the  present,  the  court  would  not  suffer 
a  j  udgment  to  be  entered  up  after  the  death  of  the  defendant. 
The  proceeding  is  uncertain  and  wholly  irregular.  It  is  not  like 
the  case  of  a  cognovit  actionem  regularly  entered  on  the  record. 
The  defendant,  on  the  back  of  a  writ,  confessed  judgment  for  so 
much  on  the  case.  What  case  ?  Was  it  on  a  note  or  an  account  ? 
And  what  note  or  account  ?  How  would  the  record  be  made  up  ? 
It  is  manifest  that  in  such  case  the  plaintiff  might  use  auy  cause 
of  action  of  that  amount.  What  could  there  be  which  would 
prevent  the  plaintiff  from  making  out  an  account  for  the  sum 
for  which  judgment  was  confessed,  and  then  suing  the  executor 
or  administrator  on  the  note,  on  which  it  was  intended  to  con- 
fess the  judgment  ? 

On  the  whole,  there  has  been  so  much  negligence,  and  so 
much  irregularity  in  the  proceeding,  that  the  court  feel  con- 
strained to  grant  the  motion  for  the  reversal  of  the  judgment 
below. 


Hatwaed  V.  Middleton. 

[8  MoCOBD,  121.J 

A  UsAOB,  to  be  binding,  must  be  of  long  standing,  uniform  in  operation,  just 
and  reasonable,  and  known  to  and  acquiesced  in  by  all  those  whose  rights 
are  affected  by  it. 

TsE  Consignor  is  Liable  for  Freight. — The  carrier  is  not  bound  to  look 
to  the  consignee  nor  to  the  consignor's  factor. 

Assumpsit  to  recover  the  freightage  of  certain  packages  of 
rice  carried  from  defendant's  plantation  to  the  city  in  plaintiff's 
vessel.  The  carryiug  was  proved.  The  defendant  resisted  a 
recovery  on  the  ground  of  a  usage  prevailing  in  Charlestown 
making  the  factor  of  the  consignor  alone  liable;  and  for  the 
further  reason,  that  if  the  evidence  should  establish  that  both 
the  consignor  and  factor  were  liable,  he  was  discharged  because 
the  plaintiff  bad  elected  to  apply  in  the  first  instance  to  the 
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foctor.    The  evidence  regarding  the  alleged  usage  appears  from 
the  opinioD. 

Yerdict  for  the  defendant,  and  motion  to  aet  aside  the  same, 
and  for  a  new  triaL 

Ibrd  and  Desaussure^  for  the  motion. 

Holmes,  contra, 

CoLoocK,  J.  In  considering  the  first  ground  taken  for  a  new 
trial  in  this  case,  it  would  seem  to  be  a  work  of  supererogation 
to  do  more  than  refer  to  the  numerous  opinions  of  the  court,  as 
stated  in  1  Cons.  186,  where  the  court  have  determined  that  the 
consignor  is  liable.  But  as  the  counsel  for  the  respondent  has 
undertaken  to  controvert  that  opinion,  and  has  adduced  author* 
ities  which  ore  said  to  be  opposed  to  it,  it  may  not  be  amiss  to 
show  that  the  decision  of  this  court  is  supported  by  the  concur- 
rent opinion  of  all  the  elementary  writers  on  the  subject,  and 
by  the  very  cases  which  the  counsel  has  relied  on. 

The  first  position  taken  is,  that  the  consignee  is  liable;  and 
next,  that  two  can  not  be  liable.  The  first  will  not  bo  denied. 
The  consignee  is  often  liable,  perhaps,  it  may  be  said,  in  nine 
cases  out  of  ten;  but  that  does  not  j^rove  that  the  consignor  is 
not  also  liable.  The  second  position  can  not  be  supported.  In- 
deed, the  converse  of  it  is  true.  In  commercial  transactions^ 
nothing  is  more  common  and  frequent  than  that  there  should 
be  two,  three,  and  sometimes  a  dozen  persons,  all  of  whom  axe 
liable.  As  in  a  case  of  a  bill  of  exchange,  or  note  indorsed  by 
different  persons.  Contracts  for  freight  arise  in  two  waysr 
first,  by  charter-party,  as  where  a  merchant  hires  a  ship  for  his 
sole  use,  lades  her,  and  sends  her  to  a  particular  port;  next» 
by  putting  the  goods  on  board,  and  taking  from  the  captain  a 
bill  of  lading,  as  is  the  case  with  those  vessels  which  are  called 
general  vessels;  that  is,  such  as  carry  goods  for  all  and  any  per- 
son who  may  put  them  on  board.  And  when  the  course  of 
trade  is  well  known,  the  parties  acquainted  with  each  other,  and 
the  distance  to  which  the  goods  are  to  be  sent  is  not  great,  as 
in  the  case  before  us,  it  is  not  uncommon  to  place  the  goods  on 
board  without  any  bill  of  lading;  in  which  case,  the  contract 
is  to  be  regulated  by  the  well  established  law  on  the  subject. 
By  receiving  the  goods,  the  ship-owner  contracts  to  cany  safely, 
and  to  deliver  according  to  the  verbal  directions  he  receives. 
Kow,  if  we  resort  to  just  principles,  I  take  it  that  no  one  U 
better  established  than  that  he  who  employs  another  to  perform 
a  service  for  him  is  liable  to  pay  him  a  reasonable  compensation 
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for  his  labor.  Why  should  not  the  rule  apply  in  this  case?  It 
is  answered,  because  the  goods  are  liable  for  freight,  and  the 
carrier  might  have  paid  himself;  and  again,  because  when  he 
delivered  the  goods  to  the  consignees  he  made  them  his  agents. 
Now,  the  amount  of  this  is,  that  if  a  man  gives  up  one  of  his 
securities  he  abandons  them  all.  There  is,  to  be  sure,  a  btrict 
technical  rule  of  that  sort  which  relates  to  joint-obligors,  but 
this  is  certainly  the  first  time  that  it  was  ever  attempted  to  be 
applied  to  cases  of  this  kind.  When  it  is  conceded  that  the 
goods  are  liable,  and  that  the  consignee  may  become  so  by  re- 
ceiving the  goods,  it  does  not  follow  that  the  consignor  would 
be  exempt  in  cases  of  loss.  For  who  reposes  the  confidence  in 
the  consignee  ?  Not  the  carrier,  for  he  is  directed  to  deliver 
the  goods  to  the  consignee,  and  undertakes  to  do  so.  For  the 
most  part,  he  is  a  stranger  to  him.  Now,  it  is  a  well  established 
rule  that  if  one  of  two  innocent  persons  must  suffer,  he  who  re- 
poses the  confidence,  and  thereby  has  occasioned  the  loss,  must 
bear  it.  In  Abbott  on  Shipping,  241,  the  author,  when  con- 
trasting the  opinions  of  Yalin  and  Pothier,  the  former  of  whom 
contends  that  the  goods  alone  ought  to  be  liable  for  the  freight, 
remarks  that  ''  in  addition  to  what  Pothier  says  in  answer  to 
this,  it  may  be  proper  to  observe  that  the  argument  of  Yalin 
seems  to  prove  too  much;  for  if  the  goods  are  to  be  the  only 
security  for  the  freight,  and  the  merchant  ought  not  to  pay  the 
freight,  if  they  are  not  worth  the  amount  of  it,  the  master  and 
owners  must  lose  the  freight  if  the  goods  happen  from  any  ac- 
cident to  come  to  a  bad  market;  which  is  contrary  to  all  law 
and  reason.  And  further,  that  the  foundation  of  the  argument 
does  not  apply  to  this  country,  by  the  law  of  which,  although 
the  goods  are  pledged  for  the  freight,  yet  the  merchant,  also, 
is  personally  responsible  for  it.'' 

But  it  was  contended  that  the  usage  existed  in  Charleston, 
whereby  the  common  law  liability  of  the  consignor  was  shifted  to 
the  consignee,  and  on  this  ground  the  verdict  of  the  jury  was,  no 
doubt,  founded.  Before  I  proceed  to  examine  the  testimony,  I 
lay  it  down  as  an  established  doctrine  that  a  usage,  to  afifect  this 
purpose,  must  be  of  long  standing,  general  in  its  operation,  and 
known  to  and  acquiesced  in  by  all  whose  rights  are  affected  by 
it,  and  also  just  and  reasonable  in  its  operation.  Upon  an  at- 
tentive examination  of  the  testimony,  it  will  be  found  to  be,  in 
fact,  no  more  than  proof  of  that  liability  which  the  law  itself 
imposes  on  consignees  who  receive  goods.  For,  without  excep- 
tion, all  the  witnesses  stated  that  they  deduct  the  freight  out  of 
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the  oonBignor'a  produce,  and  that  the  carrier  often  waits  until 
the  produce  is  sold,  though  they  sometimes  pay  the  freight 
before  it  is  sold.  As  this  is  a  case  which  has  been  long  depend- 
ing in  our  court,  and  has  excited  some  in^rest,  I  shall  be  ex- 
cuised  in  giving  a  brief  analysis  of  the  evidence. 

The  first  witness,  Mr.  Simons,  says  the  usage  has  existed  for 
forty  years  past,  as  long  as  he  could  recollect,  to  look  to  the 
factor  as  debtor  for  the  freight.  But  he  adds  that  he  knows  of 
no  case  in  which  the  captain  applied  to  the  planter  when  the 
factor  became  insolvent,  nor  of  any  case  where  the  planter  set- 
tled the  freight  himself.  Now,  his  calling  that  usage  which  is 
law  can  not  alter  the  nature  of  the  responsibility,  and  if  it  could 
produce  any  such  effect,  does  the  proof  of  a  liability  in  the 
factor  remove  that  of  a  planter;  above  all,  when  he  says  that  he 
knows  of  no  instance  in  which  the  matter  has  been  questioned  ? 
Does  he  not  negative  all  idea  of  usage,  though  he  may  express 
his  own  opinion?  Mr.  Kershaw,  the  next  witness,  says:  *'Wher 
he  received  produce  for  sale,  he  considered  himself  liable  for 
freight.  He  never  looked  to  the  planters  and  has  lost  freight. 
He  knows  of  no  case  of  the  planters  being  applied  to.  He 
ehould  suppose  planters  were  not  liable."  Here,  again,  is  mere 
opinion  without  any  case  to  support  it.  Mr.  MLnott,  the  next 
witness,  expresses  only  his  own  opinion.  He  knows  of  no  case, 
and,  in  addition  to  this,  has  been  only  three  years  a  factor. 

The  next  witness,  Mr.  Gadsden,  who  was  one  of  the  defend- 
ant's factors,  states  a  very  strong  opinion  on  the  subject:  *'  The 
usage  was  to  look  to  the  factor.  He  did  not  know  an  instance 
to  the  contrary.  He  owned  several  vessels  and  always  debited 
the  factor  and  lost  freight  by  factors,  but  never  called  on  the 
planter."  Here  it  is  observed  also,  the  witness  gives  only  his 
opinion.  He,  like  Mr.  Simons,  knows  of  no  case  iu  which  the 
planter  was  called  on  and  refused,  or  was  sued  for  the  freight. 
He  did  not  call  on  the  planter,  because  he  believed  him  not 
liable;  but  this  is  mere  opinion,  and  not  such  evidence  as  is 
necessary  to  establish  a  point  of  such  primary  importance.  The 
next  witness,  Mr.  Mazyck  states  that  "  he  knows  nothing  of 
euch  a  custom,  though  he  has  been  in  business  for  twenty- 
nine  years.  He  knows  instances  of  the  planters  paying 
freight."  This  testimony  is  against  the  usage.  Mr.  White, 
the  next  witness,  says:  "The  factor  is  responsible,  exoeptin 
some  cases;  never  knew  an  instance  of  the  planter's  being 
called  on  for  freight.  He  thinks  that  if  both  factor  and  planter 
were  cbary^ed  iu  the  account  for  freight,  both  would  be  liable." 
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Here  is  an  opinion  founded  on  the  mere  fact  of  making  the 
charge  against  both,  which  can  certainly  have  no  effect;  and  in 
another  part  of  his  evidence,  he  says,  ''he  is  not  required  by 
the  uB^e  of  trade  to  confine  his  charge  against  the  factor;" 
which  certainly  strikes  at  the  usage  itself.  The  next  witness, 
Mr.  De  liesseline,  speaks  "  of  his  own  usage,  as  he  calls  it, 
which  is  to  look  to  the  factor  and  not  the  planter.  He  has 
known  the  captain  to  complain  to  the  planter  that  the  factor 
did  not  pay."  He  then  proves  no  custom.  I  remark  then,  in 
in  the  first  place,  that  all  these  witnesses  are  factors.  Mr. 
White  disproves  the  usage;  Mr.  Mazyck  knows  nothing  of  it; 
Mr.  De  Liesseline  confines  it  to  himself;  Mr.  Myhott  has  been 
only  three  years  in  business.  The  proof  of  the  usage  then 
rests  on  the  evidence  of  Messrs.  Simons,  Kershaw  and  Qads- 
den;  all  of  whom  say,  they  know  of  no  reasons  and  give  only 
their  opinion.  Now,  if  the  common  law  is  to  be  overruled  in 
this  way,  any  eight  or  ten  respectable  citizens,  engaged  in  the 
same  pursuit,  might  legislate  for  a  community.  Suppose  a 
dozen  merchants  in  this  city  should  say  that  it  had  been  a  usage 
with  them,  as  we  all  know  it  has  been,  to  charge  goods  deliv- 
ered to  an  executor  or  administrator  to  the  estate  which  they 
represent,  would  this  court  hold  that,  therefore,  they  should  be 
permitted  to  recover  judgment  which  would  bind  the  estate? 
Or,  to  take  the  case  put  by  the  plaintiff's  counsel,  suppose  they 
should  say  that  a  dormant  partner  was  not  liable  on  the  note  of 
the  principal  of  the  house,  would  he«  therefore,  be  exempt  ? 
To  establish  a  usage,  some  instances  of  an  acquiescence  in  that 
usage  by  those  whose  rights  are  affected,  are  indispensably  neces- 
sary. Now,  not  a  single  instance  has  been  given  of  a  carrier 
agreeing  to  lose  his  freight  by  virtue  of  the  usage.  Some  time 
ago,  the  common  carriers  in  London  attempted  to  claim  a  lien 
on  goods  for  their  general  balances,  and  endeavored  to  establish 
a  usage.  But  what  was  the  language  of  the  judge  in  those 
cases;  although  they  proved  several  instances,  and  one  as  old  as 
thirty  years,  in  which  it  had  been  done  and  acquiesced  in. 
Lord  EUenborough  said:  "  It  is  loo  much  to  say  that  there  has 
been  a  general  acquiescence  in  this  claim  of  the  carrier  since 
1775,  merely  because  there  was  a  particular  instance  of  it  at 
that  time;  other  instances  were  only  ten  or  twelve  years  back, 
and  some  of  them  of  very  recent  date."  Still,  there  were  in- 
stances. And  again:  "It  must  be  admitted  that  this  claim  is 
against  tho  general  law  of  the  land,  and  the  proof  of  it  is  there- 
fore to  be  regarded  with  jealousy :"  Bushford  v.  Hadfield^  7  East, 
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228.  I  have  said  that  the  usage  must  be  just  and  reasonable, 
and  this,  in  its  general  operation.  Now,  this  practice  is  Teij 
conTenient  to  the  factors,  and  as  to  them,  it  is  also  just  and 
reasonable;  for  they  receive  out  of  the  produce  what  they  pay; 
and  wlien  they  speak  of  haying  lost  freight,  it  must  be  under- 
stood that  they  have  lost  it  when  acting  as  agents  for  ship- 
owners, or  as  ship-owners,  which  is  only  proof  of  the  operationa 
of  their  own  opinions  as  to  themselves. 

But  can  it  be  considered  as  just  in  relation  to  ihe  carrier? 
The  foundation  of  the  claim  to  exemption  on  the  part  of  the 
consignor  is  t^nt  the  goods  are  liable  for  freight  as  well  as  the 
consignee  when  he  receives  them.  But  when  we  consider  the 
nature  of  the  business  of  the  carrier  and  his  undertaking,  which 
is  to  deliver  the  goods  to  the  consignee,  it  is  perceived  he  is 
obliged  at  last  to  trust  the  consignee.  Does  it  comport  with 
the  nature  of  his  occupation  to  be  selling  out  so  much  of  the 
cargo  as  will  pay  the  freight,  or  to  lie  in  port  until  the  consignee 
can  sell?  If  he  were  obliged  to  do  so,  that  which  was  intended 
as  a  benefit,  would,  in  most  cases,  prove  an  injury.  When  it  is 
said,  therefore,  that  these  means  of  payment  are  offered  him,  no 
more  is  meant  than  that  he  may  under  circumstances  resort  to 
them.  But  if  they  fail,  then  the  original  obligation  of  the  con- 
signor attaches,  and  from  him  compensation  may  be  received. 
If  one  sbould  contract  a  debt  with  the  owner  of  a  livery  stable 
for  the  keeping  of  his  horse  and  on  riding  him  out  be  should 
die,  would  it  not  be  unjust  that  the  one  should  refuse  to  pay 
for  the  keeping  of  his  horse,  on  the  ground  that  the  other  had  a 
right  to  detain  him  until  he  was  paid,  and  that  he  bad  parted 
with  his  lien  ?  I  refer  now  to  the  cases  relied  on  by  the  counsel 
for  the  respondent. 

The  first  is  the  case  of  Davis  y.  Jamea^  an  action  against  a 
common  carrier  by  the  consignor:  Burr.  2680,  to  which  it  was 
objected  that  having  parted  with  his  goods,  he  could  not  main- 
tain the  action,  but  the  action  should  have  been  brought  in  ihe 
name  of  the  consignee,  to  which  Lord  Mansfield  said:  "  There 
was  neither  law  nor  conscience  in  the  objection.  The  vesting 
of  the  property  may  differ  according  to  the  circumstances  of 
cases;  but  it  does  not  enter  into  the  present  question.  This  is 
an  action  between  the  plaintiff  and  the  carrier.  The  plaintdfl 
was  to  pay  him,  therefore  the  action  is  properly  brought^"  etc. 
Now  this  does  not  prove  that  the  consignor  is  not  liable  for  the 
freight;  for  in  this  statement  of  the  case,  it  is  said  he  actoaliy 
paid  the  freight.     The  next  was  the  case  of  Moore  and  othen  ▼. 
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Wilson,  1  T.  B.  659.  This  was  also  an  action  against  a  common 
-carrier  for  not  carrying  the  goods  safely.  The  declaration  stated 
that  tlie  defendant  undertook  to  carry  the  goods  "  for  a  certain 
hire  and  reward  to  be  paid  by  the  plaintiffs."  It  was  proved  at 
ihe  trial  that  Clark,  the  consignee,  had  agreed  with  the  plaintiffs 
to  pay  the  carriage  of  the  goods,  which  the  defendant's  counsel 
-contended,  did  not  prove  the  declaration;  and  BuUer,  J.,  before 
"whom  the  cause  was  tried,  at  Guildhall,  being  of  that  opinion, 
nonsuited  the  plaintiffs.  But  on  a  rule  to  show  cause  why  the 
nonsuit  should  not  be  set  aside,  BuUer  said:  "  That  on  consider- 
ing the  question,  he  found  that  he  had  been  mistaken  in  point 
of  law;  for  that  whatever  might  be  the  contract  between  the 
'▼endor  and  the  vendee,  the  agreement  for  the  carriage  was  be- 
tween the  carrier  and  the  vendor,  the  latter  of  whom  was  by  law 
liable;"  and  the  other  judges  concurred.  Now  this  case,  so  far 
from  impugning  the  decision  of  this  court,  is  directly  in  point 
to  support  it.  To  these  I  add  the  only  case  in  which  it  was  ever 
<doubted,  as  far  as  my  present  investigation  and  research  enable 
me  to  decide,  that  the  consignor  was  liable  for  freight  when  that 
"was  the  direct  question  in  the  case.  It  shows  not  only  what  the 
law  is  on  that  point,  but  also  that  which  is  called  usage  is 
established  law.  The  case  is  that  of  Penrose  et  al  y,  WUks, 
tried  before  Lord  Kenyon  in  1790.  It  was  an  action  for  freight 
on  a  charter-party,  by  which  the  goods  were  to  be  delivered  in 
Xiondon,  agreeably  to  the  bills  of  lading,  to  a  third  person  on 
his  paying  freight.  They  were  delivered  to  him  and  he  refused 
to  pay  the  freight,  because  the  merchant,  the  defendant,  who 
-was  the  consignor,  was  indebted  to  him  to  a  greater  amount. 
Lord  Kenyon  held  that  the  freight  could  not  be  recovered  of 
the  consignee;  because  the  master  ought  not,  by  the  terms  of 
the  contract,  to  have  delivered  the  goods  without  receiving  the 
freight  from  the  consignee.  But  this  opinion  •  of  his  lordship 
was  overruled  in  the  king's  bench,  and  n  new  trial  ordered,  at 
which  the  plaintiff  succeeded.  If  a  consignee  receive  goods  in 
pursuance  of  the  usual  bill  of  lading,  by  which  it  is  expressed 
that  he  is  to  pay  freight,  he,  by  such  receipt,  makes  himself 
debtor  for  the  freight,  and  may  be  sued  for  it:  Abbott,  415. 

Upon  the  whole,  then,  no  usage  having  been  proved,  and  the 
law  being  well  established  that  the  consignor  is  liable,  the  mo« 
tion  is  granted. 
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fa  KoCoBO,  131.] 

PimuMMioy  or  G&Airr  or  Bight  of  Wat  doee  not  aziae  until  tfaeie  haa 
been  an  nninterrapted  nse  for  twenty  years,  aoqnieaoed  in  by  the  owner 
of  the  land.  The  way  claimed  most  be  definitely  located;  no  rig^t  can 
be  aoqnired  by  paasing,  in  common  with  other  neighboia,  over  nninelceed 
land,  the  rontea  used  being  changed  with  eyoty  change  of  fields  and  f enoea 
at  the  will  of  the  owner. 

Wax  or  Necbssiit. — The  necessity  from  which  a  gzantee  derives  a  right  of 
way  i%  when  the  lands  purchased  are  sarroonded  on  all  sides  by  the  lands 
of  the  grantor.  If  the  land  can  be  reached  by  water,  or  by  a  distant  or 
dtfficolt  road,  the  grantee  is  not  entitled  to  a  way  across  lands  of  the 
grantor;  for  it  is  necessity,  and  not  inoonTeniepoe,  that  gi^ee  tiie  right 

Kbw  Tbial  Toms  Quoms  will  be  granted  if  theTerdict  is  oontrmry  to  lawp 
or  when  there  is  no  evidence  to  support  it 

Tbk8pa88  for  obBtruoting  a  way.  The  plaintiff  claimed  a  right 
of  way  across  defendant's  land,  called  Stent's  point,  to  plaint- 
iff's island,  called  Goat  island.  The  evidence  offered  in  the 
cause  is  reyiewed  in  the  opinion  of  Judge  Nott.  The  joiy  found 
for  the  plaintiff.  A  motion  was  then  made  to  set  aside  the  ver- 
dict and  for  leave  to  enter  a  nonsuit,  or,  if  that  be  refused,  for  a 
new  trial. 

Prioleau  and  PeHgru,  for  the  motion,  relied  upon  LawUm  y. 
Bivers,  2  McOord,  145  [13  Am.  Dec.  741]. 

Orimke  and  Huni,  oorUra. 

Nott,  J.  The  law  in  relation  to  cases  of  this  sort  is  so  fully  laid 
down  in  the  case  of  Lawion  v.  Bivers,  2  McGord,  435  [13  Am.  Dec 
741],  that  it  will  be  sufficient  to  refer  to  that  case  for  the  general 
principles  by  which  this  must  be  governed.  The  court  are  satisfied 
that  the  plaintiff  was  not  entitied  to  recover  either  onthegioand 
of  a  grant  or  prescription.  No  grant  was  produced;  no  evidence 
of  the  existence  of  one  could  be  inferred.  In  order  to  presume 
a  grant,  uninterrupted  use  for  at  least  twenty  years  was  neces- 
sary. And  the  identity  of  the  road  should  have  been  established. 
But  no  such  evidence  was  adduced.  The  island  had  been  cul- 
tivated before  the  revolution;  but  by  whom,  or  by  what  author- 
ity, or  for  what  length  of  time,  did  not  appear.  littlejoha 
planted  it  one  year,  by  mistake,  about  twenty  years  ago,  and 
then  abandoned  it.  After  him,  but  in  what  year  it  is  not  ascer- 
tained, one  Gibbs  planted  it,  as  the  overseer  of  Stanyazd;  whether 
he  stayed  more  than  one  year  is  quite  uacertain.  And  that  is 
all  the  occupation  that  was  proved  of  the  island,  until  the  year 


Feb.  1825.]  Tubnbtjll  i;.  Rivebs.  623 

1810,  when  it  was  purchased  by  the  plaintiff.  I  can  not  discover, 
from  the  report  of  the  presiding  judge,  at  what  time  the  plaintiff 
entered  into  possession;  nor  does  it  appear  that  he  cultivated  it 
more  than  one  year.  It  is,  however,  unimportant;  for  it  was 
not  long  before  the  defendant  inclosed  the  land  and  shut  up 
the  way,  which  was  the  obstruction  for  which  this  action  waa 
brought. 

Sut  all  the  testimony  relative  to  the  occupation  of  the  island 
ia  unimportant  evidence  of  the  use  of  the  road;  and  admitting 
the  use  to  have  been  co-extensive  with  the  occupation  of  the 
island,  it  would  not  give  to  the  plaintiff  a  prescriptive  right, 
much  lees  is  he  authorized  to  set  up  any  such  right  from  the  ev- 
idence offered  on  this  occasion.    It  amounts  to  no  more  than 
this,  viz. :  The  several  occupants  of  the  island  were  permitted 
to  pass  over  the  uninclosed  lands  of  the  defendant  in  the  same 
manner,  and  to  the  same  extent,  as  all  the  rest  of  the  neighbors; 
and  the  way  was  changed  with  every  change  of  the  fields  and 
fences,  according  to  the  arbitrary  vrill  of  the  owners  of  the  land. 
Allowing  the  use  of  the  way  appears  to  have  been  a  mere  act  of 
oomtesy;  and  there  was  no  such  identity  of  way  proved,  no  such 
oontinued  use  by  the  plaintiff,  or  those  under  whom  he  claimed, 
nor  such  acquiesenoe  on  the  part  of  the  defendant,  as  could  be 
eonstmed  into  a  right.    The  whole  case,  then,  resolves  itself  into 
the  question  whether  the  plaintiff  is  entitled  to  a  right  of  way 
from  necessity.     The  necessity  by  which  a  person  derives  a  righ^ 
of  way  is  when  one  person  sells  to  another  lands  inclosed  on  all 
sides  by  other  lands.    Here  the  law  imposes  an  obligation  on 
the  seller  to  allow  the  purchaser  a  right  of  way  over  his  adja- 
cent land:  Pemam  v.  Wead,  2  Mass.  203  [3  Am.  Dec.  43];  6  Jao. 
L.  Diet.,  tit.  Way;  Howlon  v.  Drearson,  8  T.  R.  50;  Pomfrei  v» 
Bierqft,  1  Saund.  823.    This  is  also  said  to.be  a  right  by  grants 
because  the  law  Itaiplies  a  tacit  consent  on  the  part  of  the  seller 
that  the  purchaser  shall  have  free  ingress  and  egress  to  and  from 
the  land  so  situated.    But  there  is  no  evidence  that  Goat  island 
was  ever  owned  by  the  owners  of  Stent's  point;  nor  am  I  aware 
that  it  would  strengthen  the  plaintiff's  claim  if  the  fact  were  so. 
The  right  in  such  a  case  must  arise  from  necessity.     If,  there- 
fore, a  person  owns  land  lying  between  two  roads,  one  on  the 
east  and  the  other  on  the  west,  and  shall  sell  that  lying  on  the 
west,  it  gives  to  the  purchaser  no  right  of  way  across  his  land 
to  the  road  bounding  him  on  the  east,  whatever  may  be  the  dis- 
tance or  the  difKculty  of  getting  to  that  road.     Such  a  way  might 
be  convenient,  but  there  would  be  no  such  necessity  as  would 
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impose  npon  the  owner  of  the  land  an  obligation  to  afford  bim 
floch  an  accommodation. 

In  analogy  with  that  case,  suppose  one  person  should  sell 
to  another  the  extreme  point  of  a  neck  or  tongue  of  land  sur- 
rounded bj  an  open  sea  or  navigable  streams,  except  on  one 
side,  would  it  be  understood  that  the  seller  should  allow  him 
a  right  of  way  through  the  whole  neck  of  land  because  it  might 
sometimes  be  more  convenient  for  him  to  go  to  his  farm  by 
land  than  by  water?  I  should  apprehend  not.  Much  less 
would  he  have  a  right  to  demand  such  a  privilege  from  the 
owners  of  the  adjacent  laud,  who  were  not  parties  to  the  con- 
tract. To  bring  the  case  more  distinctly  under  our  view,  let  us 
suppose  James  island  to  be  the  tongue  of  land  now  spoken  of. 
A  person  residing  in  Charleston,  at  Haddril's  point  or  ou  Sulli- 
van's island,  would  never  expect  a  right  of  way  to  the  main 
land  on  the  west  through  all  the  intervening  plantations, 
merely  because  his  farm  was  inaccessible  by  land  in  any  other 
direction.  The  inconvenience  of  going  always  by  water  io  his 
farm  would  not  amount  to  such  a  necessity  as  would  entitle  him 
to  such  a  privilege.  If  under  those  circumstances  he  would 
not  be  entitled  to  such  a  favor,  could  he  entitle  himself  to  it  by 
purchasing  another  farm  on  the  west  end  of  the  island.  A  di- 
rect intercourse  between  the  two  places  so  situated  would  be 
vastly  convenient,  but  that  convenience  would  confer  no  right. 
Now,  that  is  the  case  immediately  under  our  consideration.  Goat 
island  is  accessible  by  water  in  every  direction  except  on  the 
side  from  which  the  plaintiff  claims  a  right  of  way.  It  ia 
nothing  more,  therefore,  than  a  matter  of  convenience,  and  not  of 
necessity;  and  if  the  plaintiff  were  situated  in  any  other  di- 
rection from  the  island,  perhaps  he  would  hardly  consider  such 
a  way  as  a  convenience.  This  way,  then,  becomes  important 
to  him  merely  on  account  of  the  relative  sitiAition  of  the  two 
places,  and  comes  precisely  within  the  principle  of  a  neces- 
sity created  by  the  party  himself,  which  can  furnish  no  ground 
of  right:  1  Sauud.  323,  n.  6.  There  is  no  evidence,  therefore, 
which  could  entitle  the  plaintiff  to  a  verdict  on  either  ground. 

It  only  remains,  then,  to  be  determined  whether  the  court 
shall  grant  a  nonsuit  or  new  trial.  It  is  not  conceived  that  the 
trial  by  jury  is  of  so  little  value  as  the  counsel  for  the  defen- 
dant seems  to  imagine.  It  is  one  of  the  greatest  privileges 
which  a  free  people  can  enjoy,  and  independent  of  its  real  and 
intrinsic  value,  it  derives  additional  importance  from  the  in- 
estimable   value    which    the    people    themselves    imagine    it 


Feb.  182&]  BABNaicoi  v.  Eooabt.  626 

poeseBses.  The  court  feel  no  disposition,  therefore,  to  in- 
trench upon  the  right  of  the  jury;  and  if  there  were  any  eyi- 
dence  which  could  be  submitted  to  their  consideration,  a  new 
trial  would  be  granted.  But  it  is  equally  the  dntj  of  the  court 
to  preserve  the  bounds  of  jurisdiction  between  the  court  and 
jury;  and  it  would  be  as  mnch  a  usurpation  in  the  jury  to 
undertake  the  exposition  of  the  law  as  of  the  court  to  take  from 
them  the  trial  of  the  facta  Wherever,  therefore,  there  is  any 
conflicting  evidence,  a  new  trial  will  be  granted.  But  when 
every  point  submitted  is  a  conclusion  of  law  which  it  belongs 
exclusively  to  the  court  to  make,  and  where  it  appears  manifest 
that  better  evidence  cannot  be  obtained,  it  would  be  tantalizing 
the  parties  to  send  them  back  for  another  trial.  It  was  a  maxim 
of  the  civil  law  that  that  is  the  worst  of  slavery,  where  the  law  is 
either  vague  or  uncertain.  And  it  is  equaUy  true  in  this  coun- 
try. The  court  will  therefore  grant  a  new  trial  toiiea  quoi%e9 
where  the  verdict  is.  contrary  to  law;  and  when  there  is  no  evi* 
dence  on  which  the  jury  can  find  a  verdict,  and  the  case  la 
brought  before  the  court  in  such  a  shape  that  it  can  put  an  end 
to  unprofitable  litigation  by  a  nonsuit,  that  course  ought  to  be 
pursued. 

In  this  case  there  was  not  a  scintilla  of  evidence  to  authorize 
a  verdict  for  the  plaintiff.  A  nonsuit  ought  to  have  been 
granted  in  the  court  below,  and  is  therefore  now  ordered  by 
this  court. 


Babnstine  V.  Eooabt. 

[3  McOoBD.  1G3.] 

PROMIBB  TO  Pat  Debt  of  Akother  is  valid,  although  the  promisor  derives  no 
advantage  or  benefit;  it  is  sufficient  that  the  promisee  suffers  a  damage, 
or  forbears  to  prosecute  a  claim,  or  delays  an  arrest  of  the  debtor. 

Assumpsit  on  a  written  promise  of  the  defendant  to  pay  to  the 
plaintiff  the  amount  of  a  certain  execution,  issued  in  his  favor 
against  one  Schwach,  "  on  conditiou  that  the  defendant  have 
indulgence  for  two  weeks/'  It  appeared  that  Schwach  had 
been  released  under  the  execution  for  the  period  of  sixty  days, 
and  was  about  to  be  seized  again,  when  the  writing  declared  on 
was  executed,  and  Schwach  permitted  to  go  at  large. 

Motion  for  a  nonsuit  or  new  triaL 

Pepoon,  for  the  motion. 
«7.  B.  White,  contra. 

Am.  Dec.  Vol.  XV— 40 
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JosHSON,  J.  There  is  obTiously  Dothing  ill^^l  in  this  con- 
tract,  and  the  only  queetion  growing  oat  of  the  first  groond  of 
the  motion  is,  whether  there  was  a  sofficient  consideration  to 
ehaige  the  defendant.  Every  promise  that  is  made  wiihout  a 
consideration  is  nndum  pachim,  and,  it  follows,  as  a  necessaiy 
consequence,  that  to  make  them  obligatory  there  must  be  a  suf- 
ficient legal  consideration.  It  is  not,  Itowever,  necessary  to 
their  validity  that  the  party  to  be  chuiged  by  tbem  should  de- 
rive a  benefit;  if  it  be  a  damage  to  the  other  party,  or  a  sus- 
pension or  forbearance  of  his  right,  it  is  sufficient:  3  Burr.  1G63; 
1  Taun.  623.  And  so  if  the  contract  imports  a  benefit '  to  the 
person  for  whom  the  thing  is  to  be  done:  1  T.  R.  76.  Assum- 
ing for  the  present,  that  the  plaintiff  could  legally  have  arrested 
Schwach  on  the  ca.  8a.,  at  the  time  the  contract  was  entered 
into,  it  will  be  found  that  both  of  these  ingredients  entered  into 
the  consideration.  It  was  to  the  damage  of  the  plaintiff.  He 
was  to  be  delayed  in  the  collection  of  his  debt.  Schwach  might 
have  escaped,  and  his  remedy  against  him  might  have  been  lost 
It  imparted  a  benefit  to  Schwach,  for  whom  the  thing  was  to  be 
done.  He  was  for  the  time  discharged  from  the  arrest  and  de- 
tention of  his  person.  In  support  of  this  ground,  it  has  been 
urged  that  to  make  forbearance  or  indulgence  a  good  considera- 
tion, it  must  be  total,  and  not  partial  or  temporary.  This  posi- 
tion is  at  war  with  those  before  laid  down.  The  plaintiff  was  to 
sustain  a  damage,  and  Schwach  was  to  derive  a  benefit,  and  the 
liability  of  the  defendant  attached.  It  is  opposed,  too,  by  num- 
erous authorities.  In  1  Eoll.  27  and  15,  it  is  laid  down  that  to 
discharge  a  man  arrested  *'  for  a  little  while,"  is  a  good  consid- 
eration. Forbearance  of  a  suit  for  "  a  certain  time,"  is  also 
good,  and  the  reason  given  is  that  it  is  a  present  benefit  to  the 
defendant:  Vide  Cro.  Eliz.  387.  643,  768,  848. 

By  the  common  law  the  discharge  of  a  defendant  arrested  on 
a  ca.  8a.  is  a  satisfaction  of  the  judgment,  and  the  second 
ground  of  the  motion  was  founded  on  the  idea  that,  inasmuch 
as  the  plaintiff  did  not  retake  Schwach  at  the  expiration  of  the 
sixty  days,  the  time  limited  by  the  discharge,  he  could  not 
legally  do  so  afterwards,  and  therefore  the  defendant's  under- 
taking was  without  any  consideration.  If  it  be  conceded  that 
the  plaintiff  could  not  have  again  arrested  Schwach  on  the  ca. 
sa.,  this  conclusion  would  inevitably  follow,  but  the  act  of  1815 
has  altered  the  common  law  in  this  respect.  By  it  the  plaintifT 
may  discharge  a  defendant  in  custody  on  a  ca.  sa.  for  a  time, 
with  his  consent,  without  impairing  any  of  his  rights,  and  be 
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mttj  retake  Lim.  And  if  the  oonatniciioii  contended  for  should 
preyail,  it  vonld  follow  that  he  could  not  do  so,  except  the 
precise  moment  when  the  time  limited  had  expired.  He  could 
not  act  before  without  yiolating  the  discharge,  and,  according 
to  the  doctrine,  he  could  not  act  afterwards,  so  that  a  defendant 
would  have  it  in  his  power,  by  keeping  out  of  the  way  only  for 
a  moment,  to  discharge  his  debt.  But  if  the  discharge  ami  the 
assent  of  Schwach  is  put  on  the  footing  of  a  contract,  and  it 
imposed  on  the  plaintiff  the  necessity  of  retaking  him  imme- 
diately at  the  expiration  of  the  time  limited,  it  must,  likewise, 
impose  on  him,  for  the  same  reasons,  the  obligation  of  returning 
to  custody  at  the  same  time;  and  if  he  should  fail  to  do  so,  on 
the  principle  that  no  one  shall  take  advantage  of  his  own  wrong, 
the  plaintiff  might  have  retaken  him  at  a  subsequent  time,  and 
such  is  obviously  the  plain  interpretation  of  the  act.  A  dif- 
ferent construction  would  make  it  a  snare  to  entrap  the  innocent 
and  unwary. 
The  motion  is  discharged. 


COATE   V.  SpEEB. 

[3  McCoBD,  227.] 

tocLABATiOHS  OF  ▲  DiCEASKD  PEBSON  who  wfts  in  a  ritostion  to  poaaen  the 
infonnation  are  adminaible  on  questions  of  botmdary  if  made  before  the 
oommenoement  of  the  suit. 

Tbbspass  to  try  title.  The  plaintiff's  grant  was  the  elder 
one,  and  if  it  covered  the  land  in  dispute  he  was  entitled  to  a 
verdict.  To  close  the  grant  by  course  and  distance,  it  would 
not  cover  the  premises  in  question.  But  the  plaintiff  contended 
that  a  certain  gum  tree  was  a  comer  of  her  grant,  and  if  that 
were  so  her  grant  would  cover  a  part,  if  not  the  whole,  of  the 
land.  To  prove  that  the  gum  tree  was  a  corner,  the  plaintiff 
offered  evidence  that  one  William  Golding,  deceased,  a  chain- 
bearer  at  the  time  of  the  original  survey,  had  said  that  the  gum 
tree  was  the  comer  then  made.  This  evidence  was  objected  to 
on  general  principles,  as  well  as  for  the  reason  that  the  declara- 
tions were  made  after  the  commencement  of  a  suit  between  the 
present  defendant  and  the  plaintiff's  devisor.  The  objection 
was  overruled  and  a  verdict  found  for  the  plaintiff. 

The  defendant  moved  for  a  new  trial  on  the  ground  of  error 
in  admitting  the  evidence. 

(/Neal  and  JohnFon,  for  the  motion. 

Jiftttsirf  nvfJ   Diiitlnp,  contra. 
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CoLOOOXy  J.  This  case  is  pat  entirely  on  the  ground  that  Um 
declarations  of  Qolding  were  inadmissible,  and  consequently 
that  a  new  trial  must  be  granted.  It  can  not  be  doubted  at  i\m 
day  that  the  declarations  of  deceased  persons  who  shall  appear 
to  bave  been  in  a  situation  to  possess  the  information^  and  are 
not  interested,  shall,  on  a  question  of  boundary,  be  received  in 
evidence.  The  exception,  if  made  post  lUem  moiam^  seems  to 
have  been  also  generally  adopted,  bat  could  only  have  origi- 
nated in  that  extreme  caution  which  it  was  deemed  neoessaiy  to 
observe  in  the  application  of  a  rule  which  is  opposed  to  the 
general  principles  laid  down  on  the  subject  of  evidence.  For 
if  a  man  made  false  declarations  with  a  view  to  affect  a  suit  then 
pending,  he  must  have  also  resolved  on  one  of  two  things — 
either  to  die  before  the  cause  should  be  tried,  so  that  his  decla- 
rations might  be  given  in  evidence,  or  he  must  have  determined 
to  attend  and  perjure  himself.  Both  are  rather  incctesistent 
with  the  nature  of  man.  But  when  declarations  made  after  suit 
brought  are  only  a  repetition  of  the  same  declarations  made 
years  before,  the  reason  of  the  rule  not  applying,  the  rule  itself 
can  not  apply.  Gelding's  declarations  to  some  of  the  witnesses 
were  made  after  this  suit  was  brought.  But  Chandler  says  he 
made  the  same  declarations  forty  years,  ago,  even  before  the 
defendant  had  obtained  the  grant  under  which  he  claims. 
They  could  not,  of  course,  have  been  intended  to  produce  any 
effect  in  this  case. 

The  difiSculty  as  to  closing  the  lines  was  for  the  determination 
of  the  jury  and  was  left  to  them.  No  rule  on  the  subject  has 
been  violated  that  we  are  aware  of,  and  therefore  the  verdict 
must  stand. 

The  motion  is  dismissed. 

Heabsat  EvmsKCB  Esoabdino  Box7NDARi£s.-^The  ftdimauhQity  of  hmt- 
Bay  evidence  to  establish  ancient  boundaries  is  confine^  in  £<ngland  to  osmi 
of  a  public  nature,  and  is  based  on  reasons  of  necessity:  Dunraven  v.  Lkwd' 
lyn,  15  Ad.  &  EL  (N.S.)  791.  1  Greenl.  Ev.,  sec.  145^  in  the  text  sUtes  that 
« though  evidence  of  reputation  is  received  in  regard  to  the  boundaries  of  par- 
ishes, manors,  and  the  like,  which  are  of  public  interest^  and  generally  of  re- 
mote antiquity,  yet,  by  the  weight  of  authority  and  upon  better  reasan,  nok 
evidence  is  held  inadmissible  for  the  purpose  of  proving  the  boundary  of  a 
private  estate  when  such  boundary  is  not  identi<»l  with  another  of  a  poUio 
or  qiuui  public  nature. "  In  the  note  to  this  section,  sundry  deoisicos  ars  re- 
ferred to  wherein  a  different  rule  has  been  laid  down  from  that  announced  by 
the  learned  author,  and  an  effort  is  made  by  the  annotator  of  the  edition,  the 
thirlednth,  to  reconcile  these  adjudications  with  the  l*^gli*b  cases,  which  re- 
quire some  general  interest  to  be  involved  in  order  to  warrant  the  reception  of 
hearsay  testimony.     With  respect  to  the  determination  of  bdundaries  whan 
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pablic  interest  is  oonoenied,  the  rale  in  this  conntry  is  the  same  m  that  in 
fiogland.  It  is  defined  as  follows,  in  1  Wharton  on  Et.,  sec  185:  "On  each 
pablic  matters  as  boandaries  of  coanties,  and  of  mnnicipalities,  rights  of  com- 
mon and  pablio  highways,  the  declarations  of  deceased  ancient  persons  and 
old  documents,  each  originating  anU  litem  motam,  or  before  a  controversy  had 
arisen  for  which  sach  testimony  could  have  been  concocted,  are  admissible- 
when  the  witnesses  had  peculiar  means  of  knowing  what  was  the  ancient  rep- 
atation  as  to  the  matters  of  which  they  speak."  Judicial  opinions  supporting 
this  proposition  are:  Boardman  v.  Rud^  6  Pet.  341;  Smith  v.  Forrett,  49  N. 
H.  230;  M&r8e  v.  Emery,  Id.  239;  Hall  v.  Mayo,  97  Mass.  416;  Long  v.  CoUon, 
116  Id.  414;  Birmingham  v.  Anderson,  40  Fa.  St.  606;  Cox  v.  StaU,  41  Tex.  1; 
Beaty  v.  Hudson,  9  Dana,  822. 

In  regard  to  the  admissibility  of  traditionary  evidence  of  botmdaries  where 
the  rights  of  individuals  alone  are  involved,  the  course  of  decision  in  this 
country  has  been  not  to  follow  the  English  precedents.  And  declarations  ol 
deceased  persons  have  been  received  to  establish  boundaries  of  private  tracts 
of  land  in  cases  where  they  would  imdoubtedly  have  been  rejected  in  England. 

1  The  rule  prescribing  the  conditions  of  admissibility  is  not  uniformly  stated  in 
the  different  states.  And,  although  the  weight  of  authority  appears  to  be  in 
accord  with  the  principal  case,  some  of  the  courts  have  set  precise  limitations 
to  the  reception  of  hearsay  evidence  in  matters  of  peculiarly  individual  con- 
cern. 

In  Massachusetts,  in  one  instance,  it  is  said:  **  The  exceptions  to  the  gen* 
end  rule,  excluding  hearsay  evidence,  which  permit  the  introduction  of  repu- 
tation or  tradition,  or  of  declarations  of  persons  deceased,  as  to  matters  of  pub* 
he  or  general  interest,  or  questions  of  pedigree,  do  not  extend  to  a  question 
of  private  boundary  in  which  no  considerable  number  of  persons  have  a  legal 
Interest:"  IlaU  v.  Mayo,  97  Mass.  416,  418;  citing  1  GreenL  £v.  sees.  103, 104, 
145,  and  note;  Oreen  v.  Cltelsea,  24  Pick.  80;  Dunraven  v.  Llewellyn,  15  Ad.  & 
EL  (N.  S.)  791;  The  Queen  v.  Betifordehire,  4  EL  &;  BL  535.  In  the  Uter  de- 
cision  of  Long  v.  CoUon,  116  Mass.  414,  one  comer  of  the  premises  in  question 
was  described  as  on  the  land  of  a  third  person.  A  witness  was  offered  to  tes- 
tify to  conversations  had  with  this  third  on  his  land,  about  the  comer,  but  the 
court  would  not  receive  evidence  of  the  statements  of  such  person,  who  had 
since  died.  Judge  Colt  first  cites  BartleU  v.  Emmerson,  7  Gray,  174,  wherein 
it  was  held,  that  "  to  be  admissible,  such  declarations  must  have  been  made  by 
persons  now  deceased,  while  in  possession  of  land  owned  by  them,  and  in  the 
act  of  pointing  out  their  boundaries,  with  respect  to  such  boundaries,  and 
when  nothing  appears  to  show  an  interest  to  deceive  or  misrepresent.  *  * 
•  •  •  •  •  rpj^Q  declarations  offered  and  rejected  at  the  trial  do  not 
come  within  the  exception  thus  defined  to  the  rule,  by  which  hearsay  is  ex- 
cluded.   The  decisive  objection  to  their  competency  is,  that  they  do  not  ap« 

.pear  to  have  been  made  while  in  the  act  of  pointing  out  the  boundaries  of  the 
declarant's  land.  This  is  an  element  which  can  not  be  disregarded,  especially 
when  the  question  is  one  of  private  boundary.  The  declaration  derives  its  force 
as  evidence  from  the  fact  that  it  accompanies  the  act  which  it  qualifies  or  gives 
character  to.  The  declaration  is,  then,  a  part  of  the  act.  Without  such  ac- 
companying act,  the  declaration  is  mere  narrative,  liable  to  bo  misunderstood 
or  misapplied,  and  open  to  the  objections  which  prevail  against  hearsay  evi- 
dence. The  declaration  rejected  does  not  appear  to  have  been  offered  for  the 
purpose  of  establishing  a  boundary  by  traditionary  evidence  or  reputation. 
Such  evidence  has  sometimes  been  said  by  American  courts  to  be  admissible, 
snd  in  the  cases  from  New  Hampshire,  cited  by  the  defendant,  it  seems  to  be 
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Md  thftt  iliMtlamtioM  of  deee—ad  penNmi,  who^  from  fbelr  iitiiation  appear 
lo  hare  the  meaiis  of  knowledge,  and  who  hare  no  inteivet  to  miaieptBaant 
tha  facta,  an  admiaaibla  to  eetablidi  private  boondariea,  althoo^  not  made 
an  tha  land:  SmUk  y.  FwrrtM,  49  N.  H.  230^  237;  Ortai  FoJOm  Co.  t.  IFofaftr, 
K  Id.  412;  437.  But,  by  the  corrent  of  authority,  and  npon  the  better  rea- 
ioo,  aaoh  eridenoe  ia  inadmiarible  for  the  parpoeeof  proving  the  boundary  of 
a  private  eatate,  where  aaoh  boundary  ia  not  identical  with  another  ol  a  pub- 
Bo  or  9ifa«l  publio  nature:  1  OreenL  Ev.,  aea  145;  1  PhiL  £v.  (K.  T.  ed. 
1849)  241,  242,  Cowen  ft  Hill'a  notea;  HaU  v.  Ma}io,  97  MaM.  415." 

Kotwithatanding  what  ia  aaid  in  thia  deciaion,  we  apprehend  that  the  pre- 
ponderance of  authority  anataina  the  poeition  of  the  New  Hampahire  caaea,  aa 
above  outlined,  and  that  the  recent  ezpreadons  of  judicial  opinion  favor  the 
view  that  "  the  dedarationa  of  deoeaaed  persona  who^  from  their  aituation, 
-appear  to  have  had  the  meana  of  knowledge  respecting  private  boundaries, 
-4nd  who  had  no  interest  to  miaiepreaent,  may  well  be  admitted  in  evidence:" 
*«rea<  FaXU  Co.  v.  WmUr,  16  N.  H.  437;  Stniik  v.  Powen,  Id.  M6;  8mUk 
T.  Forrut,  49  Id.  230;  Wood  v.  WiOard,  37  Vt.  377;  CkUd  v.  Kmgtbmrg, 
-46  Id.  47;  Barriman  v.  J9ft>i0N,  8  Leigh,  697;  ffia  y.  Proctor,  10  W.  Va.  8i; 
JieCau9land  v.  Fleming,  63  Pa.  St  38;  Clue  v.  Catrou,22  QntL  378;  &iook 
T.  PaU^  50  Ala.  91;  Kimney  v.  Fanuworth,  17  Conn.  355. 

The  concluaiona  of  the  aupreme  oonrtaf  Vennoot^  drawn  from  an  craminiK' 

{fnn  of  the  adjudioationa,  ia  thua  exproeasd  in  Wood  v.  JFtOemf,  37  Vt.  377, 

390:  ''  We  think  a  disposition  ia  apparent  in  many  of  the  AuMriean  courts 

*  to  extend  the  exception  in  favor  of  thia  claaa  of  tieliuimy  to  ancient  bound* 

ariea  between  individual  proprietors,  and  Chat,  fivm  a  majority  of  the  caaes^ 

the  principle  may  fairly  be  deduced  that  the  dedantioo  ef  deeeased  pstaona 

who  had  actual  knowledge  aa  to  the  locatieo  ef  anch  baondnriea^  or  who^ 

from  their  connection  with  the  property  itaalf,  or  their  ajtuatioo  and  ex* 

perience  in  regard  to  such  boundariea  and  the  aurveya  thereof^  had  peculisr 

means  of  knowledge  of  the  aame,  made  at  a  time  when  th^  had  no  intereat 

to  misrepresent,  and  made  when  upon  or  in  the  immediate  vidntty  of  the 

boundary  referred  to,  and  painting  it  out,  may  be  received  aa  to  the  location 

of  such  boundary,  when,  from  lapse  of  time,  there  can  benoreaaonable  proba- 

bility  that  evidence  can  be  obtained  from  thoee  who  had  actual  knowledge  on 

the  subject."    Thia  qualification  of  the  rule  that  the  deftlarafaona  be  made 

on  the  premises  or  in  the  neighborhood,  and  while  pointii^  out  the  boundary, 

is  tho  same  as  required  under  the  Maasachuaetta  decision  of  Barilett  v. 

EmiMTMn,  7  Gray,  174.     But  in  Powers  v.  SiUby,  41  Vt.  288^  decIamtioDS 

of  a  decedent  were  admitted,  although  not  made  in  the  act  of  pointing  out 

the  boundary.     They  were  objected  to  because  not  ao  made.    Although  it 

appeared  that  they  were  declarations  againat  the  interest  of  the  party  miJung 

them,  yet  Judge  Prout,  speaking  for  the  court,  said:     "We  do  not  und^- 

stand  why  its  admissibility  should  depend  upon  the  fact  that  the  declaration 

was  made  upon  the  land  and  in  connection  with  actually  showing  or  pointing 

it  out.     The  principle  is  the  same.     That  he  could  do  off  and  away  from  the 

premises,  as  well  as  upon  or  near  them,  and  the  ancient  line,  boundary  or 

monument  could  be  made  equally  certain,  by  reference  or  description,  as  to 

its  locality  and  as  situated  with  reference  to  then  known  existing  lines  or 

monuments,  as  by  actually  showing  or  pointing  out  where  it  waa."    Kor  in 

the  other  decisions  above  cited  is  it  pronounced  an  indiapensabl^  requisite  to 

the  admissibility  of  the  declarations  of  a  decedent  that  they  should  have 

been  made  at  the  time  the  boundaries  were  being  pointed  out. 

The  question  of  the  declarant's  interest  arose  iu  CfUld  v.  Kmgdmry^  46  Vt 
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47,  M,  And  the  oonrt,  referring  to  its  own  eerlier  oonsidentioDf  of  the  enb- 
Jaoi»  determined  that  the  deoLurent  need  not  be  wholly  diaintereeted,  bat  th*t 
he  oo^t  not  to  be  interested  to  miirepreeent. 

Where  the  deoleratione  of  a  person  deceased  are  oifered  to  show  the  position 
of  the  boundaries  between  private  proprietors,  the  majority  of  the  oases  dted 
veqnire  a  personal  knowledge  on  his  part  of  the  looation  of  the  boondary:  See 
JfiiUr  Y.  IFoocf,  44  Vt  STSw  There  are  decisions,  however,  which  go  farther, 
it  woald  seem.  In  Kimrey  v.  FamtwoTth^  17  Conn.  355,  Judge  Storrs  said: 
** 'Within  whatever  limits  tiie  rule  of  evidence  a^  to  the  admijsibility  of  repa- 
tetion  on  questions  of  boundary,  is  restricted  elsewhere,  it  is  well  settled  in 
this  state  that  general  repatsAlon  is  admissible  for  the  parpoee  of  showing, 
iftot  only  public  boundaries,  sach  as  those  between  towns,  societies,  parishes, 
and  other  pablic  territorial  divisions,  but  also  the  boundaries  of  lands  of  indi* 
widoal  praprieton." 


IS  MoOOKD,  MS.] 

ttaMnv  innr  bb  ak  Exxnuro  Dbbt  in  favor  of  defendant  when  the  action 
was  oommenced.  It  is  not  sufficient  that  it  was  contracted  for  before,  but 
not  transferred  to  defendant  till  after  suit  brought.  Sc^  a  person  is  not 
entitled  to  a  set-off  against  a  bankrupt,  unless  it  existed  when  the  bank- 
mptoy  happens;  nor  against  an  administrator,  unless  entitled  to  the  set-off 
agsinst  the  decedent. 

Tbb  opinion  states  the  ease. 

Jame9  J.  Caldwell^  for  the  plaintifE, 

Bauskei  and  Dunlap,  canira. 

NoiT,  J.  It  appeared  by  the  report  of  the  presiding  judge 
that  the  note,  allowed  to  be  set  off,  in  this  case  had  not  been 
actually  transferred  to  the  defendant  at  the  time  the  action  was 
commenced.  Something  like  a  contract  appears  to  have  taken 
place  between  the  payee  of  the  note  and  the  defendant.  And, 
to  use  the  language  of  the  judge,  *'  the  defendant  had  the  elec- 
tion of  taking  the  note  of  that  date."  If  be  had  the  election  to 
take,  he  had  the  right  to  refuse.  And  that  right  must  have  been 
reciprocal.  It  was,  therefore,  at  most,  a  mere  naked  contract, 
which  could  not  have  been  enforced  on  either  side.  But  eyen 
if  the  contract  had  been  completed  for  a  valuable  consideration, 
as  long  as  it  remained  executory,  and  the  right  to  the  note  not 
changed  by  actual  delivery,  it  was  not  a  subject  of  set-off.  Debts 
to  be  set  off  must  be  mutual  subsisting  debts  at  the  time 
the  action  is  commenced.  Some  of  the  early  cases,  to  be  sure, 
seem  to  favor  a  different  opinion:  Reynolds  t.  Beerling,  Doug. 
112,  in  note;  Svllivan  t.  Montague^  Id.  106.  But  they  have  been 
OTeiruled  by  later  decisions:  Evans  v.  Prosser^  8  T.  B.  186. 
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Judge  Boiler  said  he  had  looked  into  the  case  of  BeynoHdz  t. 
BeerlingBJiA  found  that  it  oould  not  be  supported:  Montague  on 
Set-o£f,  35;  Carpenter  t.  BuOerfidd,  3  Johns.  Gas.  145.  The 
same  doctrine  prevails  in  cases  of  bankruptcy:  Dickson  ▼.  EvoaiB, 
6  T.  B.  57.  To  entitle  a  person  to  a  set-off,  his  demand  must  be 
an  existing  one  at  the  time  the  bankruptcy  happens.  Lord  Een- 
yon  observed  in  that  case  that  *'it  would  be  most  unjust  indeed 
if  one  person,  who  happens  to  be  indebted  to  another  at  the  time 
of  the  bankruptcy  of  the  latter  were  permitted,  by  any  intiigfoe 
between  himself  and  a  third  person,  so  to  change  his  situation 
as  to  diminish  or  totally  destroy  the  debt  due  to  the  bankrupt 
by  an  act  ex  post  facto"  And  Judge  Ashurst  observed  in  the 
same  case  that  much  fraud  and  great  injustice  would  be  intro- 
duced if  any  other  rule  were  to  prevail.  We  have  adopted  the 
same  rule  with  regard  to  administrators.  Debts,  mutually  sub- 
sisting at  the  death  of  the  intestate  only,  are  allowed  to  be 
set  off:  Mayhew,  administrator  of  White  y.  Flake,  2Nott&M.  398. 
The  same  principle  applies  to  all  the  cases.  The  plaintiff  may 
have  wanted  his  money  to  pay  the  very  debt  which  has  now  been 
set  off  against  him.  The  defendant  refused  to  pay  until  he  drove 
the  plaintiff  to  his  action,  and  then  he  has  obtained  the  posses- 
sion of  this  note  for  the  purpose  of  throwing  the  costs  upon  him. 
Such  a  speculation  cannot  meet  with  the  support  of  this  court. 
I  agree  with  the  presiding  judge  that  the  indorsement  was  im- 
material, because,  being  payable  to  bearer,  the  note  would  have 
passed  by  delivery.  But,  in  either  case,  the  defendant's  right 
oould  only  have  accrued  from  the  time  of  delivery. 

The  motion,  therefore,  must  be  granted. 


Skt-oiv. — See  Cfregff  ▼.  Jamea^  12  Am.  Deo.  151,  and  note  152. 


Bent's  Exegutob  v.  Gbates. 

[8  XOOOBD.  380.] 

JuBiBDicnoN. — The  plaintiff  can  not,  without  consent  of  defendant^  give  Mm 
ft  credit  so  as  to  reduce  the  demand  within  the  summary  pcooeaa  Jndi- 
diotion  or  within  the  jurisdiction  of  an  inferior  court. 

Ck>NBXi!rr  or  Parties  can  not  confer  where  it  is  denied  by  law. 

AonoiT  on  promissory  notes.    The  opinion  states  the 
P.  Farrow f  for  the  motion. 
Irby,  contra. 
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Johnson,  J.  The  principal  stun  purporting  to  be  doe  on  the 
notes  on  which  this  action  was  brought  was  confessedly  above 
the  sammary  jurisdiction  of  the  court:  say  one  hundred  and 
fourteen  dollars.  The  plaintiff,  without  the  knowledge  or  con- 
sent of  the  defendant,  indorsed  on  them  a  credit  of  fifty-six 
dollars  and  forty-four  cents,  which  he  admitted  to  be  due  by 
him,  as  the  executor  of  William  Sims,  to  the  defendant,  and 
the  question  now  submitted  is,  whether  he  was  not  at  lib- 
erty so  to  indorse  the  credit  and  sue  in  the  summary  jurisdio- 
Hon  of  the  court  for  the  balance,  fifty-seyen  dollars  and  fifty- 
six  cents. 

That  parties  can  not,  eTen  by  mutual  consent,  give  to  the 
court,  as  such,  jurisdiction  in  a  matter  which  is  excluded  by  the 
laws  of  the  land,  may  be  regarded  as  a  settled  axiom.  All  their 
powers  are  derived  from  this  source.  Hence  the  inevitable 
conclusion  that  one  of  the  parties  can  not  give  jurisdiction  by 
his  own  act.  And  on  this  principle  it  has  been  ruled  in  this 
court,  that  the  plaintiff  can  not  release  or  abandon  a  part  of  his 
demand  and  maintain  an  action  in  the  summary  jurisdiction  for 
the  balance:  1  Nott.  &  M.  192;  Const.  Bep.  478,  Treadwa/s 
ed.  In  the  case  under  consideration,  there  is  no  act  of  the  de- 
fendant from  which  the  court  can  see  that  he  had  any  demand 
against  the  plaintiff,  and  the  credit  indorsed  may  be  voluntary; 
and,  on  the  other  hand,  we  can  not  know  but  that  he  may 
demand  double  the  amount  credited;  the  rule  therefore  applies* 

Motion  refused. 


Bynum  V.  Clark. 

[8  MdOoBD,  298.] 

Statutobt  GoNSTBuenoN. — The  preamble  to  an  act  may  be  used  to  explain 
equivocal  ezpreflsionB,  bnt  never  to  control  the  obvious  meaning  of  the 
statnte,  nor  to  axipply  matter  not  embraced  in  its  spirit. 

Action  before  a  court  of  magistrates  and  freeholders,  to  obtain 
possession  of  a  tract  of  land  which  the  defendant  still  held,  not- 
withstanding the  determination  of  his  lease.  Verdict  for  the 
plaintiff,  and  an  order  for  restitution.  The  defendant  applied 
for  a  prohibition,  which  was  refused,  whereupon  he  appealed, 
on  the  ground  that  the  refusal  was  an  error,  as  the  court  of 
magistrates  and  freeholders  have  no  jurisdiction  of  hold-over 
cases  under  parol  leases. 

Oregg  and  Brickell^  for  the  motion. 

Counsel,  corUra^  not  named. 
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JoBXflON,  J.  The  lease  nnder  which  the  defendant  held  the 
piemisee  was  unwritten,  and  it  is  not  pretended  that  the  oonrt 
of  magistrates  and  freeholders  are  anthorized  by  the  act  of  1812 
^p.  89),  to  restore  possession  to  the  landlord  in  such  a  case. 
Their  jarisdiotion  is  limited  by  this  act  in  terms,  to  cases  where 
the  tenant  holds  nnder  a  written  lease;  but,  it  is  contended, 
their  power  is  derived  from  the  act  of  1807  (p.  35).  It  is  true 
that  the  laws  before  passed  were  deficient ' '  in  proriding  a  prompt 
<node  of  placing  landlords  in  possession  after  the  legal  termina- 
•tion  of  leases  or  agreements,  parol  or  written,  entered  into 
between  landlords  and  tenants;"  but  in  the  enacting  clauses  the 
•only  power  delegated  to  the  court,  and  which  is  found  in  the  last 
<dause,  is  confined  to  those  cases  where  the  tenants  shall  make 
alterations,  or  remove  buildings  erected  on  the  premises,  with- 
out the  written  consent  of  the  landlord,  and  does  not  embrace 
the  present  case. 

The  preamble  to  an  act  may  be  used  to  explain  an  equivocal 
expression  used  in  the  enacting  clause,  but  never  to  control  its 
obvious  meaning,  nor  to  supply  matter  not  embraced  in  its  spirit 
and  meaning;  but  in  any  view  of  this  act,  there  can  be  no  doubt 
as  to  this  case.  The  preamble  and  enacting  clause  are  in  per- 
fect unison.  The  former  points  out  the  evil,  and  the  latter  pro- 
vides a  remedy  for  a  particular  case.  The  case  of  McDonaUt  and 
Bonner  v.  Elfe^  1  Nott  &  M.  501,  is  directly  in  point,  and 
although  the  construction  of  the  act  of  1817  was  not  neoessaiy 
to  that  case,  it  appears  to  have  been  well  considered,  and  the 
reasoning  is  very  satisfactory. 

Motion  granted. 


Stoney  v.   The  Union  Insubange  Co. 

[3  HcOOBD,  887.] 

iKSURAircs. — If  the  assured  undertake  to  state  all  the  ciroumstanoes  which 
can  affect  the  risk,  he  must  do  so  fully  and  fairly.  He  will  not  he  per- 
mitted to  excuse  himself  by  saying  that  he  failed  to  communicate  a  fact, 
because  it  was  already  known  to  the  insurer. 

AonoN  on  a  policy  of  insurance.  The  contract  appears  from 
-Judge  Nott's  opinion.  A  verdict  was  rendered  for  the  plaintiff. 
The  defendant  then  moved  to  enter  up  a  nonsuit  or  for  a  new 
Jjrial  on  the  following  grounds:  1.  Because  the  voyage  insured, 
being  by  the  policy  an  original  voyage,  *'  at  and  from  Charles- 
ton," and  the  voyage  sailed  on  being  one  from  Havana  to  Mar- 
seilles, touching  at  Charleston,  the  risk  insured  never  attatrhod; 
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2.  Because,  if  the  policy  could  be  extended  to  the  Toyage 
«afled  on,  there  was  a  concealment  of  the  material  fact  that 
the  Teasel  was  loaded  at  Havana,  a  belligerent  port;  and  the 
offer  being  silent  on  the  subject,  though  professing  to  disclose 
all  material  things,  proved  a  misrepresentation  on  the  part  of 
the  insured;  3.  Because  the  presiding  judge  charged  the  jury 
that  they  had  the  privilege  of  judging,  from  the  newspapers 
and  other  evidence,  whether  the  company  had  knowledge  of  the 
fact  of  the  voyage  having  commenced  at  Havana,  and  of  the 
cargo  being  laden  there;  and  that  if  they  knew  it,  no  disclosure 
to  them  was  necessary;  whereas,  it  is  coDtended,  that  it  has 
been  settled  that  the  insurer  is  not  to  be  affected  by  presump- 
tive knowledge  of  any  private  thing  not  oontained  in  the  offer, 
which  offer  can  not  be  altered  by  parol  or  by  presumptive  testi- 
mony; 4.  Because  the  presiding  judge  told  the  jury  they  might 
judge  pf  the  fact  and  find,  if  they  pleased,  that  the  conceal- 
ment was  immaterial. 

Priokau  and  Toomer,  for  the  motion. 

HufU  and  Memminger,  contra. 

OoLOOCK,  J.  This  is  the  second  time  this  case  has  been  be- 
fore us:  Harper's  L.  B.  235.  I  shall  express  no  opinion  on 
any  of  the  grounds  but  the  third,  on  which  a  new  trial  must  be 
granted.  On  this  ground  a  new  trial  was  formerly  granted, 
and  there  has  been  no  new  evidence  given  to  vary  the  case. 
Where  the  assured  undertake  to  state  all  the  circumstances 
which  can  affect  the  risk,  they  must  do  so  fully  and  faithfully. 
The  rule  admits  of  no  exceptions.  It  can  not  be  an  excuse  to 
say,  when  a  loss  has  taken  place,  that  the  insurers  knew  such  a 
fact,  and  therefore  it  was  not  communicated.  It  is  asked,  why 
tell  a  man  what  he  already  knows?  The  answer  is  very  plain 
and  forcible,  because  you  have  expressly  undertaken  to  do  so; 
and  from  the  nature  of  the  contract,  and  the  relative  situation 
of  the  parties,  it  is  necessary  that  you  should  do  so.  The  case 
illustrates  the  usefulness  and  propriety  of  the  rule. 

It  is  said  the  underwriters  knew  that  this  vessel  had  come 
from  Havana,  and  had  been  loaded  there.  Now,  let  it  be  con- 
ceded for  a  moment  that  they  did  know  it,  they  also  knew  that 
her  cargo  might  have  been  discharged  here  and  re*shipped,  and 
that  then  this  would  have  been  the  port  of  departure,  and  the 
sailing  from  hence  the  commencement  of  the  voyage,  and  have 
brought  the  case  within  the  language  and  meaning  of  the  offer. 
Here  it  is  urged  that  if  it  be  admitted  that  the  underwriters 
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knew  the  fact  of  the  arriyal  of  the  vessel  from  Havana,  and  hei 
having  been  loaded  there,  that  then  they  should  have  inqnired 
as  to  the  other  facts.  But  it  must  be  perceived  that  this  is  at 
once  destroying  the  effect  of  the  rule,  and  imposing  on  the 
underwriters  a  duty  which  the  insured,  by  the  contract,  had 
undertaken  to  perform.  The  law  on  this  point  is  well  estab- 
lished, and  after  what  has  been  said  in  the  former  opinion  de* 
livered  in  this  case,  it  is  not  deemed  necessary  to  add  any 
further  observations.  The  verdict  is  a  violation  of  the  law  in 
this  most  important  provision,  and  strikes  at  the  very  founda- 
tion of  the  contract  of  insurance.  It  has  been  suggested  that 
the  jury  may  have  thought  the  fact  not  material,  but  it  can  not 
be  believed  that  any  twelve  impartial  men,  possessed  of  oidi* 
nary  understanding,  can  think  it  was  unimportant  that  this 
vessel  had  shipped  her  cargo  at  a  Spanish  port,  when  it  was  in* 
oontrovertibly  proTed  that  the  Spanish  patriot  vessels  were 
cruising  in  the  Mediterranean,  and  actually  capturing  Spanish 
vessels  and  goods  at  that  time.  And  in  addition  to  this  there 
was  an  e^Lpression  of  an  opinion  by  every  witness  conversant 
with  mercantile  affairs,  that  it  was  an  important  fact,  and  did 
increase  the  risk. 
The  motion  is  therefore  granted. 

NoTT,  J.,  dissenting.  This  was  an  action  on  a  policy  of  in- 
surance on  the  ship  John  "  at  and  from  Charleston  to  Marseilles, 
and  from  thence  to  Havana,  for  this  present  voyage  beginning 
the  adventure  upon  the  said  vessel  as  aforesaid,  and  so  shall 
continue  and  endure  during  the  voyage  aforesaid,  etc.»  safe  at 
Charleston,  intended  to  sail  in  about  three  days,  etc.,  dated, 
Charleston,  August,  1818."  A  policy  was  effected  the  same  day 
between  the  same  parties  on  goods  (sugar  and  logwood),  "i^ 
and  from  Charleston  to  Marseilles,  beginning  the  adventure 
upon  the  said  lawful  goods  and  merchandise  from  and  immedi- 
ately following  the  boarding  thereof  on  board  the  said  vessel  at 
Charleston  aforesaid,"  etc.  The  vessel  arrived  safe  at  Mar- 
seilles, but  was  lost  on  her  return  voyage  to  Havana.  It  ap- 
peared in  evidence  that  the  vessel  had  actually  cleared,  but  at 
Havana  for  Marseilles  previous  to  the  insurance,  and  bad  merely 
touched  at  Charleston  for  orders,  but  had  not  entered  nor 
cleared  out  from  that  port.  The  jury  found  a  verdict  for  the 
plaintiff  and  this  was  a  motion  for  a  new  trial,  or  for  a  nonsuit 
on  the  f  ollovTing  grounds.  [Here  his  honor  repeated  the  grounds 
heretofore  stated]. 

A  policy  of  insurance  like  every  other  instrument  of  writing 


Nov.  1826.]         Stoney  v.  Union  In8.  Co.  t)37 

must  be  constraed  according  to  the  natural  and  obvious  mean- 
ing and  import  of  the  lYords.     The  words  of  this  policy  imply 
that  the  vessel  was  at  the  time  of  insurance  at  Charleston.    It 
cannot  be  inferred  from  the  face  of  the  policy,  that  the  voyage 
vvas  to  commence,  or  that  the  cargo  was  to  be  taken  in  there, 
but  merely  that  the  adventure  was  to  commence  at  that  place. 
The  vessel  was  there  at  the  time,  and  the  warranty  therefore 
was  true.    In  Eemble  v.  Bawne,  1  Cai.  80,  it  is  said  if  a  ship  be 
at  the  place  in  safety  at  the  time  the  policy  was  subscribed,  it 
cannot  be  material  where  she  was  prior  to  that  day.     That  is 
precisely  the  case  here.     The  vessel  was  at  Charleston  in  safety 
at  the  time  the  adventure  or  risk  commenced,  and  therefore  it 
could  not  be  material  where  she  was  before.     In  the  case  of 
jHuU  v.  Cooper^  14  East,  479,  it  was  held  that  a  policy  at  and 
from  a  particular  place  did  not  even  imply  that  she  was  there  at 
the  time,  but  that  she  would  shortly  be  there,  and  that  her  not 
being  there  was  not  such  a  deception  as  would  vacate  the  policy 
unless  the  risk  was  thereby  increased,  which  was  a  question  of 
fact  for  the  jury.     The  case  of  SpiUa  v.  Woodman,  2  Taun.  416, 
appears  to  be  very  obscurely  reported.     The  ground  of  decision 
is  not  distinctly  stated  in  the  opinion  of  the  court.     But  enough 
can  be  collected  from  it  to  satisfy  us  that  the  decision  can  have  no 
influence  on  this  case.     The  action  appears  to  have  been  on  two 
policies  on  the  ship  Daniel  and  Frederick  "  at  and  from  Gotten- 
burgh,"  on  specific  goods,  etc.,  beginning  the  adventure  on  the 
said  goods  from  the  loading  thereof  on  board  the  said  ship  (not 
saying  where).     The  goods  had  been  put  on  board  at  London 
before  the  first  of  April,  1808.     The  declaration  averred  that  on 
the  eighth  of  May  following,  the  ship  in  the  policy  mentioned 
with  the  goods  on  board  thereof,  as  aforesaid,  was  in  good 
safety  at  Oottenburgh.    The  exception  taken  was  that  the  words 
**  at  and  from  Gottenburgh,  beginning  the  adventure  on  the  said 
ship,"  must  mean  on  board  the  said  ship  at  Gottenburgh,  as  no 
other  place  was  mentioned.     If  that  were  the  true  construction 
of  the  policy,  then  it  never  could  have  attached,  because  the 
event  never  occurred,  as  no  goods  were  laden  at  Gottenburgh. 
If  that  were  not  the  true  construction  of  the  policy,  and  it  was 
the  intention  to  aver  that  the  goods  were  laden  at  Gottenburgh, 
then  the  proof  did  not  support  the  declaration.     It  does  not 
appear  from  the  decision  upon  which  ground  the  judgment  of 
the  court  was  founded,  but  it  is  apparent  that  the  motion  must 
have  succeeded  upon  one  or  the  other.     No  such  objection  arises 
in  this  case,  because  the  vessel  was  at  Charleston  as  the  policy 
states .  nnd  thn  doclaration  avers. 
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The  case  of  BoberiMn  S  Thomason  ▼.  French,  4  Eftsi,  ISO, 
turned  upon  the  wotds  of  the  policy.    In  that  oaae  the  inmp- 
ance  was  npon  both  the  Tessel  and  goods  "  beginning  the  ad- 
Tenture  upon  the  said  goods  from  the  loading  thereof  on  board 
the  said  ship,  etc.,  on  the  coast  of  Brazil/'  and  upon  the  8hip» 
etc.,  in  the  same  manner.    It  appeared  in  cTidence  that  the 
goods  had  been  shipped  at  the  cape  of  Good  Hope,  and  not  on 
the  coast  of  Brazil.     The  plaintiff  obtained  a  verdict  and  a  nile* 
was  obtained  for  setting  aside  the  Terdict,  and  entering  a  non- 
suit on  two  objections.    The  second  is  the  only  one  which  is 
necessary  to  notice;  which  was,  that  the  policy  never  attached^ 
the  adventure  on  the  cargo  being  by  the  terms  of  the  policy 
made  to  commence  "  from  the  loading  of  the  goods  on  board 
the  ship  on  the  coast  of  Brazil,''  an  event  which  never  hap- 
pened,  inasmuch  as  the  goods  were  not  loaded  there,  but  at 
the  cape  of  Good  Hope;  and  that  as  the  adventure  on  the  ship 
was  by  the  tenns  of  the  policy  made  to  commence  "in  the 
same  manner"  with  that  on  the  goods,  it  could,  of  course,  havo 
no  commencement  if  that  on  the  goods  never  attached.    The 
objection  was  sustained  on  the  ground  "that  the  adventure 
could  only  attach  on  goods  and  ship  after  loading  of  goods  had 
taken  place  on  the  coast  of  Brazil."    The  case  of  Langhom  v. 
Hardy,  4  Taun.  628,  depended  upon  the  same  principle.     The 
case  now  under  consideration  is  upon  a  separate  policy  on  the 
ship  alone,  not  at  all  depending  upon  the  terms  of  the  policy 
on  the  goods.     If  this  policy  had  contained  the  words  "  from 
and  immediately  after  the  loading  of  the  said  goods  on  board 
the  said  vessel  at  Gharleston,"  it  would  have  come  within  the 
cases  of  Eobertaon  A  Thomason  v.  French^  and  Langhom  v.  Hardy ^ 
but  containing  no  such  provision,  it  must  be  construed  without 
any  reference  to  the  policy  on  the  goods.    The  case  of  Homeyer 
V.  Lushington,  15  East,  46,  is  a  stronger  case  than  this.    In  that 
case  a  single  policy  was  effected  on  both  goods  and  ship,  not  a 
separate  policy  on  each,  at  and  from  Gottenburgh  to  Riga,  be- 
ginning the  adventure  on  the  goods  from  the  loading  tiiereof 
on  board  the  said  ship  at  Gottenburgh.     It  appeared  that  the 
goods  were  laden  on  board  the  ship  in  the  port  of  London* 
It  was  held  that  the  policy  on  the  goods  never  attached  and  a 
proportional  return  of  the  premium  was  allowed.    The  prin- 
ciple settled  in  all  the  cases  is  this:  That,  where  the  adven- 
ture is  4,0  commence  after  the  loading  of  the  goods  at  any 
particular  place,  and  it  shall  appear  that  they  had  been  previ- 
ously laden  at  some  other  port,  the  policy  cannot  attach,  be- 
caubo  tho  event  hiis  not  occurred.     And  if  the  policy  on  tlie 
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Teasel  depends  upon  the  same  event,  it  will,  receive  the  same 
construction.  But  when  it  has  relation  to  the  goods  alone,  it  can 
not  affect  the  policy  on  the  ship:  See  Rvchards  v.  The  Marine 
Jne.  Co.,  3  Johns.  807;  Graves  it  Scriba  v.  The  Marine  Ina,  Co.y 
2  Cai.  339.  Goods  may  be  damaged  between  the  port  where 
they  are  laden  and  the  port  at  and  from  which  the  risk  is  to 
commence;  any  other  construction,  therefore,  would  subject 
the  underwriters  to  loss  not  covered  by  the  policy.  And  if 
that  is  the  construction  where  ship  and  goods  are  both  em^ 
braced  in  the  same  policy,  how  much  more  strongly  will  the 
rule  apply  where  there  are  separate  policies  on  the  ship  and 
goods;  and  the  particular  clause  which  gives  construction  to 
the  contract  upon  the  goods,  is  omitted  in  that  upon  the  ship. 
I  do  not  find  any  case  where  the  words  at  and  from  have  been 
held  to  imply  the  commencement  of  the  voyage.  I  nm  of 
opinion,  therefore,  that  there  was  no  breach  of  warranty  jn 
this  case. 

With  regard  to  the  second  point,  it  was  my  opinion  that  the 
fact  of  the  voyage  having  commenced  at  Havana,  and  the  ship 
was  now  about  to  sail  with  the  original  cargo  on  board,  were 
material  facts  which  might  have  increased  the  risk,  and  ought, 
therefore,  to  have  been  disclosed  at  the  time  the  offer  was  made; 
and  it  was  upon  that  ground  that  I  thought  a  new  trial  ought 
to  be  granted  on  a  former  motion;  but  it  all  depended  upon  the 
fact,  whether  the  risk  was  thereby  increased;  and  that  was  a 
question  for  the  consideration  of  the  jury:  Hull  v.  Cooper,  14 
East,  479.  And  although  I  still  think  the  testimony  very  strong 
on  that  point;  yet  as  there  have  been  two  concurrent  verdicts 
in  favor  of  the  plaintiff,  I  do  not  think  that  we  ought  again  to 
interfere.  But  whether  material  or  not,  if  all  the  facts  were 
known  to  the  underwriters,  ik  would  not  affect  the  policy.  And 
whether  their  knowledge  was  derived  from  the  insured  or  from 
any  other  person,  was  not  material.  It  is  not  necessary  to  dis-* 
close  what  the  insurers  may  have  learned  from  any  other  source: 
Phil.  Ins.  104;  1  Cai.  489.  And  whether  they  were  acquainted 
with  the  facts  or  not  was  a  question  for  the  jury.  There  was 
no  error  therefore  in  the  charge  of  the  judge  on  that  point. 

On  the  last  point,  I  have  already  expressed  my  opinion.  It 
was  a  question  of  fact  for  the  jury,  and  was  very  properly  left 
to  their  consideration.  I  would  also  further  observe  that  this 
court  can  never  form  as  correct  an  opinion  of  evidence  as  the 
judge  who  receives  it  immediately  from  the  lips  of  the  witnesses^ 
And  the  presiding  judge  expresses  himself  perfectly  satisfied 
with  tbo  vfrdict  in  this  case. 
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[3MO0OBD.SM.] 

DiiU3n>  OH  Dbawxe  of  ▲  Norx  miut  nmially  be  made  to  ohazge  the  ifr 
doner.  Thie  role  ie  mibjeet  to  namerons  qnalificatioiw  and  ezoeptiooiy 
where  no  each  demand  can  be  made  without  onreaeonable  labor  and  in- 
oonTenienoe,  as  where  the  drawer  has  removed  into  a  diatant  ooimtiy, 
or  can  not  be  found. 

Tki  BiMOTAL  or  THB  Makx&  of  ▲  NoTB  from  the  place  where  be  resided, 
or  was  in  the  note  represented  to  reside,  imposes  upon  tbe  holder  the 
dnty  of  nsing  every  reasonable  endeavor  to  find  the  maker,  and  demand 
payment  of  him,  in  order  to  charge  the  indorser. 

KoTi  Patabls  to  Bbarkr  must  be  presented,  and  demand  for  payment 
made,  in  the  same  manner  as  if  payable  to  order. 

Hon  Dated  at  a  Pakticulak  Piagi  is  not  payable  there  only;  ■  if  the 
maker  be  not  f oond  there,  be  moat  be  aoaght  elsewhese^  and  demand 
made  of  him  if  found. 

AoTioH  against  the  indorser  by  the  indorsee  of  a  pzomisftoiy 
note,  drawn  by  Fishbum  at  GharleBton,  in  April,  1821,  in  favor 
of  B.  F.  Hard,  or  bearer.  On  the  last  day  of  grace,  the  notary 
who  protested  the  note,  called  on  the  defendant  for  payment, 
atating  that  he  could  not  find  the  maker  in  the  city.  The  de- 
fendant then  said  that  the  maker  lived  in  the  country,  and  the 
notary  gave  the  defendant  a  notice  to  be  sent  to  him.  Evi- 
dence was  introduced  to  prove  the  place  of  Fishbum's  residence. 
Some  of  the  testimony  established  that  he  was  in  Charleston 
on  the  day  the  note  was  dated,  and  that  he  resided  at  St 
Bartholomew's  parish;  other  evidence  was  to  the  effect  that  he 
lived  in  the  country,  and  visited  Gharleston  from  time  to  time. 
A  motion  for  a  nonsuit,  on  the  ground  of  no  demand  being 
made,  was  overruled,  and  a  verdict  found  for  the  plaintiff. 

Cruger  and  Petigru^  on  behalf  of  the  defendant,  appealed 
on  the  grounds:  1.  That  no  demand  was  proved  on  the  drawer, 
or  at  his  residence;  2.  That  the  court  charged  the  jury  that  no 
demand  on  the  drawer  is  necessary  where  the  note  is  payable 
to  bearer,  for  the  purpose  of  subjecting  the  indorser  to  liability. 

Clarke^  contra* 

Johnson,  J.  The  first  ground  of  this  motion  embraces  a  pro- 
position which,  as  a  general  rule,  can  not  be  controTerted;  that 
the  indorsee  of  a  promissory  note  must  demand  payment  of  the 
drawer  before  he  can  charge  the  indorser.  This  rule,  it  is  true, 
admits  of  numerous  qualifications,  or  rather  supersedes  the 
necessity  of  a  personal  demand  in  a  variety  of  instances  which 
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would  impose  on  the  holder  an  unreasonable  degree  of  labor 
and  inoonTenience,  and  it  has  been  contended  in  opposition  to 
this  motion  that,  where  the  drawer  has  left  the  place  at  which 
he  resided  at  the  time  the  note  was  drawn,  the  case  falls  within 
this  class  of  exceptions,  and  that  the  holder  is  not  bound  to 
inquire  further  after  him.  And,  in  support  of  this  position,  the 
cases  of  Stewart  ▼.  Execvian  of  Eden,  2  Cai.  121  [2  Am.  Dec.  222], 
and  Ogden  et  al.  v.  Cowley,  2  Johns.  275,  have  been  relied  on. 

In  the  first  of  these  cases,  the  drawer  had  a  house  on  Long 
Island  and  a  store  in  New  York,  at  the  latter  of  which  the  pre- 
sentment was  made,  and  payment  was  demanded  of  his  clerks, 
who  answered  that  he  had  gone  into  the  country  and  had  left 
no  instructions.  In  the  latter  case,  the  notary  called  at  the 
house  of  the  drawer  in  the  city  of  New  York,  which  he  found 
shut  up,  and  was  informed  that  he,  also,  had  gone  into  the 
country.  It  is  impossible  to  reconcile  these  cases  to  the  general 
doctrine  on  the  subject  without  supposing  that  they  proceeded 
on  the  ground  that  the  drawers  had  not  changed  their  residence, 
or  that  the  holders  were  unable  to  discover  to  what  places  they 
had  removed,  either  of  which  would  have  dispensed  with  a 
personal  demand,  and,  with  this  qualification,  they  do  not 
sustain  the  position  contended  for.  In  point  of  fact,  however, 
it  does  not  appear  to  me  that  they  are  analogous  to  the  case 
under  consideration.  Judging  from  the  evidence,  the  strong 
probability  is  that  Mr.  Fishburn  had  no  permanent  residence  in 
town.  His  residence  here  was  the  temporary  residence  of  a 
student  at  law,  and  that  only  for  the  winter.  He  had  no  house, 
and  his  lodgings  were  probably  changed  as  often  as  caprice  or 
convenience  required,  and  it  does  not  appear  that  inquiry  was 
made  either  at  his  boarding-house  or  at  the  ofiSce  where  he 
studied.  His  permanent  residence,  if,  indeed,  he  had  any,  was 
in  St.  Bartholomew's  parish,  and  all  these  circumstances  are 
presumed  to  have  been  known  to  the  plaintiflf.  If  they  were 
not,  an  inquiry  of  any  one  who  knew  anything  about  him  would 
have  led  to  it,  so  that,  according  to  the  view  taken  of  the  cases 
relied  on,  it  does  not  fall  within  them. 

But  I  take  it  that  it  is  a  well  settled  rule  that,  when  the 
drawer  of  a  bill  of  exchange  or  the  maker  of  a  promissory  note 
has  removed  from  the  place  where  the  bill  or  note  represents 
him  to  reside,  and,  for  the  same  reason,  where  he  did  reside  at 
the  time  the  bill  was  drawn  or  the  note  made,  the  holder  is 
bound  to  use  every  reasonable  endeavor  to  find  out  whither  he 
has  removed,  and  if  he  succeed,  present  it  for  payment:  Chit. 
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on  Bills,  334,  335,  Biley's  ed.  1821,  and  the  cases  there  cited. 
And  if  we  examine  into  the  nature  of  the  contract  between  the 
indorsee  and  indorser,  we  mast  admire  its  reasonableness  and 
good  sense,  however  arbitrary  the  rule  itself  may  be  in  terms. 
The  indorsement  is  literally  and  substantially  an  order  on  the 
maker  of  a  note  to  pay  the  amount  to  the  indorsee.  Its 
object,  therefore,  can  not  be  attained  without  its  presentment, 
and  hence  the  obligation  which  it  imposes  on  the  indorsee,  and 
if  he  intends  to  discharge  it,  the  inquiry  would  suggest  itself, 
where  does  he  reside,  or  where  is  he  to  be  found?  He  knows, 
too,  that  our  places  of  resideDce  are  changed  as  often  as  interest 
or  fancy  prompts,  and  he  takes  it,  subject  to  that  inconvenience, 
as  a  part  of  the  contract;  therefore  the  rule  imposes  no  hard- 
ship, especially  when  qualified  by  the  exceptions  which  dispense 
with  a  demand  where  the  maker  has  absconded  or  removed  into 
a  distant  country. 

On  the  second  ground  also,  the  defendant  is  clearly  entitled 
to  a  new  trial.  It  is  not  necessary,  I  am  aware,  to  indorse  a 
note  payable  to  bearer  in  order  to  transfer  it;  that  may  be  done 
by  delivery.  For  the  plaintiff,  it  is  contended  that  such  an  in- 
dorsement is  in  effect  a  bill  of  exchange,  drawn  by  the  indorser 
on  himself,  and  that,  therefore,  it  is  not  incumbent  on  the  in- 
dorsee to  look  elsewhere  for  the  payment,  and  BuUer's  N.  P. 
273,  7  ed.,  by  Bridgman,  is  relied  on  as  an  authority  in  point. 
The  case  of  WUmore  v.  Young,  said  to  have  been  decided  by 
Eyre,  at  Guildhall,  M.  1  Geo.  II,  is  referred  to  in  support  of 
the  text,  where  it  is  said,  that  to  charge  the  indorser  of  a  note 
payable  to  bearer,  it  is  not  necessary  to  make  a  demand  on  the 
drawer,  because  *'the  indorser  is  in  nature  of  an  original 
drawer. "  However,  we  may  venerate  the  opinion  of  that  learned 
judge  as  a  nisi  prius  case,  it  cannot  be  regarded  as  conclusive 
authority  and  if  we  adopt  the  reasou  on  which  it  is  founded,  it 
proves  too  much,  and  is  destructive  of  the  whole  fabric  which 
has  been  founded  on  the  theory  of  indorsements.  Every  indorse- 
ment is  equivalent  in  its  effects  to  drawing  a  new  bill,  and  the 
indorser,  in  almost  every  respect,  is  considered  as  a  new  drawer: 
Chitty  on  Bills,  183;  and  if  that  reasoning  prevail,  there  would 
be  no  necessity  in  any  case  to  make  a  demand  on  the  drawer  of 
a  bill,  or  the  maker  of  a  note. 

Whatever  similitude  the  indorsement  of  a  note  payable  to 
bearer  may  have  to  a  bill  of  exchange,  and  however  nearly  the 
indorser  may  be  assimilated  to  an  original  drawer,  it  is  evident 
from  the  nature  of  things  that  something  more  was  intended. 
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and  must  bo  implied,  than  belongs  to  these  relations.  If  he 
intended  only  to  charge  himself,  why,  let  it  be  asked,  did  he  not 
do  so  by  making  his  promissory  note,  or  drawing  a  bill  on  him- 
self in  the  usual  way?  Why  put  beyond  the  reach  of  his  con- 
trol, a  fund  which  might  possibly  enable  him  to  meet  it,  by  in- 
dorsing and  delivering  the  note  ?  A  conclusion  so  much  at  wax 
with  common  sense  will  never  be  imputed  to  such  astute  and 
intelligent  men  as  compose  the  mercantile  community.  The 
indorsement  of  such  a  paper  must,  therefore,  mean  something 
more  than  a  mere  charge  upon  the  indorser,  and  I  am  unable  to 
see  any  reason  why  it  should  be  distinguished  from  the  ordinary 
case  of  indorsing  a  note  payable  to  order.  So  far  as  it  goes  to 
charge  the  indorser,  the  effect  is  the  same,  and  although  it  may 
not  be  indispensably  necessary  to  enable  the  indorsee  to  make- 
a  demand  on  the  drawer,  yet  it  is  calculated  to  remove  any  sus- 
picions that  might  arise  as  to  the  manner  in  which  he  obtained 
the  possession.  There  cannot,  therefore,  exist  any  good  reason 
why  it  should  not  impose  the  same  obligation  on  the  indorsee 
to  make  the  demand  on  the  drawer  of  the  note,  and,  with  the 
exception  of  the  case  noticed,  the  books  contain  no  such  distinc- 
tion.    On  this  ground,  therefore,  the  motion  is  granted. 

An  argument  in  opposition  to  the  motion  has  been  drawn 
from  the  circumstance  that  the  note  was  dated  at  Charleston, 
and  hence  it  is  concluded  that  it  is  made  payable  there,  and  as 
such  the  plaintiff  was  not  bound  to  present  it  for  payment  else- 
where; but  this  question  was  concluded  by  the  case  of  MiUer  d 
Co.  V.  Thompson,  decided  during  this  term.  The  place  at  which 
it  is  to  be  paid  is  not  necessarily  indicated  by  the  place  at  which 
it  is  dated. 


Placb  of  pRBSEzmcKMT. — When  a  note  is  not  made  payable  at  any  partio- 
Qlar  place,  but  is  dated  at  some  town,  the  presumption  is  that  the  maker's 
reaidenoe  is  in  that  town.  And  although  there  is  some  nncertainty  in  the 
books  in  regard  to  what  is  sufiBcient  presentment  for  payment  in  such  case  in 
order  to  charge  an  indorser,  the  weight  of  authority  appears  to  authorize  the 
statement:  If  the  holder  do  not  know  that  the  residence  and  place  of  busi- 
ness of  the  maker  are  elsewhere,  he  may  rely  on  the  presumption  that  the 
maker  resides  where  the  note  is  dated,  and  if  he  have  the  note  at  that  place 
on  the  day  of  maturity,  and  make  inquiry  there  for  the  maker,  the  indorser 
will  be  liable.  This  view  is  approved  by  Daniel,  1  Neg.  Inst,  sec  640,  and 
Story,  Plroxn.  Notes,  281;  but  not  adopted  by  Parsons,  1  N.  &  K  458.  On 
page  453,  the  latter  author  says:  "We  have  already  idluded  to  the  circum- 
stance of  the  note  being  dated  at  a  particular  place,  and  the  presump- 
tion to  be  drawn  therefrom.  We  should  add,  that  neither  this  fact  nor 
any  other  excuses  the  want  of  due  diligence;  it  only  raises  the  question, 
what  is  in  that  case  due  diligence  ?    And  we  incline  to  think  the  answef 
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•hoold  be  thai  tidi  date  does  not  exonae  a  holder  from  demandiiig  payment 

of  the  note  elaewhere,  if  within  the  state,  and  the  holder  knows,  or  oa^t  to 

know  where  he  is;  bat  that  a  holder  is  not  bound  to  make  more  iaqniiy 

*  ^ihan  withia  that  town,  nnless  there  be  something  which  tells  him  that  by 

vgoing  elsewhere  within  the  state  he  will  find  him."    Although  this  proposi- 

tion  is  somewhat  oontradiotozy,  the  position  which  the  author  takes  miglit 

be  supported  by  requiring  a  person  before  he  receives  a  negotiable  instni* 

ment  to  satisfy  himself  as  to  the  place  of  business  or  residenoe  of  the  maker. 

*£o  postpone  inquiries  until  the  day  of  payment,  would  in  many  instances 

render  a  due  prenentment  impossible.    It  is  probably  this  feature  of  inooo- 

Temenoe,  an  element  especially  undesirable  in  commercial  paper,  that  has 

influenced  the  courts  in  holding  sufficient  a  presentment  at  the  place  of  daUy 

where  the  actual  whereabouts  of  the  maker  are  not  known.     I>eci8ioos  bear- 

:  ing  upon  this  question  are:  Meyer  y.  Hibaeher,  47  N.  T.  270;  SnUtk  y.  PkU' 

^Mck,  10  Gray,  252;  JS^yhr  y.  ffUUamM,  24  Md.  199;  Taylor  y.  Snyder,  3 

iBenio,  145;  Maaon  y.  Pritehard,  9  Heisk.  793;   see,  also^  the  note  to  Eq^ 

ibum  y.  ToUdano,  13  Am.  Dec.  345. 

That  the  holder  is  ignorant  of  the  maker's  place  of  residence  is  yery  im« 
portant  in  determining  the  sufficient  mode  of  presentment  above  stated.  For 
some  of  the  cases  go  so  far  as  to  say  that  if  the  residence  were  known,  al- 
though it  might  be  without  the  state,  presentment  must  be  made  there  in 
order  to  charge  the  indorser.  Such  is  the  opinion  expressed  in  Taylor  t. 
Snyder,  3  Denio,  145.  And  in  Bank  qf  Orleans  y.  WhiUemore,  12  Gray,  469, 
473»  an  action  on  a  note  dated  at  Boston  and  payable  generally,  the  maker 
residing  in  North  Carolina.  The  place  of  residence  was  known  to  the  holder^ 
agent.  The  court  held  the  agent's  knowledge  was  the  knowledge  of  the  holder, 
and  presentment  and  protest  not  being  regularly  made  at  the  place  of  resideiice 
of  the  maker,  that  the  indorser  was  dischaxged.  In  the  course  of  hie  opin* 
ion  Judge  Metoalf  said:  "  We  hold,  that  where  the  maker  of  a  note,  when  it 
was  made  and  indorsed,  has  a  known  residence  out  of  the  states,  which  red- 
dence  remains  unchanged  at  the  maturity  of  the  note,  demand  must  he 
made  on  him,  or  due  diligence  used  for  that  purpose,  and  notice  of  non-pay- 
ment given  to  the  indorser  before  the  indorser  can  be  charged."  If  the 
maker  is  within  the  state,  and  the  holder  knows  where  he  may  be  found,  pre- 
sentment must  be  made  there:  3  Kent.  Com.  97. 

Questions  may  arise  where  the  knowledge  of  the  maker's  residence  was  not 
received  until  too  late  to  forward  the  instrument  for  presentment  at  maturity. 
This  objection  was  adverted  to  as  perhaps  a  reason  for  the  rule  above  laid 
down,  and  was  considered  by  Story  on  Prom.  Notes,  sec.  265,  and  in  Maatm 
V.  Prilcliard,  9  Heisk.  793.  At  these  last  citations,  the  fact  of  the  latenen 
in  acquiring  knowledge,  it  is  said,  will  not  be  considered  when  it  would  preju- 
dice indoraers  who  have  transferred  the  instrument  long  enough  before  ma- 
turity to  have  a  due  presentment  made.  But  that  as  between  the  immediate 
parties  to  a  transfer  near  maturity,  a  reasonable  time  thereafter  ought  to  be 
given  in  which  to  present  the  note  and  nuJce  demand. 

With  Regard  to  the  Change  of  Residskce  of  the  maker  of  a  note  pay- 
able generally  after  the  execution  of  the  note,  what  has  been  said  applies 
with  full  force  where  he  does  not  move  without  the  state.  If  the  maker 
leave  the  state,  it  is  not  ■  necessary  for  the  holder  to  follow  him  in  order  to 
make  presentment:  Hepburn  v.  Toledano,  13  Am.  Dec.  345. 
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Meadows  t;.  Meadows. 

[8MoOOBD,488.] 

Auction  Sales  are  within  the  statute  of  frandt. 

An  AncnoNXKB  b  tbs  Agent  of  both  parttea  and  may  make  the  memoraa* 

dam  required  by  the  statute  of  fraadi. 
An  AnonoNSXR's  Clbbk  is  not  authorued  to  make  the  memorandum  to  take 

the  case  out  of  the  statute  of  frauds. 
HniOBANPUM  or  Salb  to  take  the  case  out  of  the  statute  of  frauds  must 

show  distinctly  the  article  sold,  the  price  thereof,  and  the  name  of  the 

purchaser.    '*The  tract  of  land  to  Wm.  Meadows,  jun.,  at  fi^e  dollars  and 

forty-eight  cents,'*  is  an  insufiScient  memorandum. 

AfisuHPsrr  for  the  purchase-moDey  of  a  tract  of  land  bid  off  by 
the  defendant  at  an  auction  sale.  The  questions  raised  were, 
whether  the  auctioneer's  clerk  was  a  sufficient  agent  of  the  pnr- 
ties  to  bind  the  defendant  by  an  entry  of  the  sale  in  the  auc- 
tioneer's  book;  and  whether  the  entry,  which  was  as  foUows: 
"  The  tract  of  land  to  William  Meadows,  jun. ,  at  five  dollars  and 
forty-eight  cents,''  was  sufficient. 

May,  for  the  defendant. 

Levy  and  Ms  Willie,  contra. 

CoLCooK,  J.  Upon  reading  the  statute  of  North  Carolina  it  ia 
found  to  be  in  the  very  words  of  the  statute  of  frauds,  with  the 
addition  of  the  words  sla^e  or  slaves,  and  consequently  subject 
to  the  same  construction  which  that  statute  has  received.  It  was 
soon  discovered  that  the  provisions  of  the  statute  of  frauds  greatly 
impeded  the  business  of  sales  at  auction,  and  the  first  effort  was  to 
declare  that  they  were  not  embraced  within  its  provisions.  But 
the  generality  of  its  terms  was  too  extensive  to  be  thus  restricted, 
and  it  was  then  decided,  ia  the  case  of  Simon  v.  Motivos,  3  Burr. 
1921,  that  the  auctioneer  was  the  agent  of  both  parties,  and  that 
bis  putting  down  the  name  of  the  purchaser,  the  article  sold,  and 
price  and  terms,  should  be  considered  as  a  sufficient  compliance 
with  the  requisites  of  the  statute.     The  articles  sold  were  goods. 

For  some  time  it  was  held  that  this  doctrine  was  not  applica- 
ble to  the  sale  of  lands  or  any  interest  ia  them,  and  several 
decisions  to  that  effect  were  made.  The  first  was  that  of  Sians- 
field  Y.  Johnson,  1  Esp.  101.  That  was  a  sale  of  copyhold  lands, 
and  the  chief  justice  held  the  defease  of  the  statute  of  frauds 
good,  saying  that  the  case  of  Simon  v.  Motittos,  applied  only  to 
goods.     This  was  followed  by  the  case  of  Walker  v.  Constable, 
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1  Bos.  &  P.  106,  in  which  the  same  opinion  was  expressed;  and 
in  the  case  of  Buckmasler  t.  Harrop,  7  Yes.  341,  was  decided 
by  ^ir  William  Grant,  on  the  authority  of  these  two  cases.  But 
Lord  Erskine  and  Lord  Eldon  afterwards  both  ga,Ye  contrary 
opinions.  They  ask,  why  the  difference  ?  Althong^h  the  form 
of  the  two  clauses  differ  not  as  to  that  part  of  them  which  re- 
quires the  memorandum  in  writing,  they  are  the  same:  13  Yes. 
456;  9  Id.  249.  And  these  decisions  have  been  followed  by 
several  others  which  may  be  considered  as  patting  the  question 
at  rest:  Emmersan  ▼.  JEeelis,  2  Taun.  38;  and  White  ▼.  Proctor^ 
4  Id.  209;  and  McComb  ▼.  Wrigkl,  4  Johns.  Ch.  665.  Bat» 
although  I  am  compelled  to  yield  to  this  weight  of. authority,  I 
cannot  forbear  to  express  an  opinion  that  it  would  have  been 
better  to  have  adhered  to  the  provisions  of  the  statute.  For 
although,  from  the  concourse  of  persons  who  usually  attend 
these  public  sales,  it  may  not  be  easy  to  practice  fraud,  yet  there 
is  no  doubt  but  it  is  sometimes  done;  at  all  events,  much  litiga- 
ation  would  have  been  prevented. 

In  the  case  before  us,  however,  the  plaintiff  can  not  suooeed, 
for  the  entry  was  not  made  by  the  auctioneer,  and  we  must  be 
careful  not  to  extend  the  doctrine  so  far  as  entirely  to  destroy 
the  salutary  provisions  of  the  statute.     The  entry  appears  to 
have  been  made  by  the  clerk,  and,  in  the  first  case  above  re- 
ferred to.  Coles  V.  l^ecothick^  9  Yes.  251,  it  was  held  that  an 
auctioneer's  clerk,  notwithstanding  any  usage  of  trade  to  the 
contrary,  is  not  an  agent,  within  the  statute,  whose  signature 
will  give  validity  to  a  contract  of  sale  by  auction  unless  the 
authority  of  the  party  has  been  specially  obtained  for  that  pur- 
pose, or  he  has  assented  to  it.    Again,  in  all  the  cases,  and  in 
the  leading  case  in  particular,  it  will  be  found  that  it  is  required 
that  the  entry,  to  be  a  compliance  with  the  provisions  of  the 
statute,  must  be  a  memorandum  of  the  contiact;   that  it  mast 
distinctly  state  the  articles  sold,  the  price,  and  the  purchaser'fl 
name:  Hodgkins  v.  Bond,  Adams,  284;  Parkhursi  v.  Van  Gori- 
land,  1  Johns.  Ch.  273.      Now,  the  entry  produced  is  in  these 
words:  "The  tract  of  land  toWm.  Meadows,  jun.,  at  five  dollara 
and  forty-eight  cents."    What  evidence  does  this  afford  of  the 
contract?  What  tract  of  land?    How  many  acres?    Would  such 
a  description  convey  any  title  to  the  purchaser?    Would  it 
enable  him  to  compel  a  performance  of  the  contract  by  the 
vendor,  should  he  refuse  ?    It  certainly  could  not.     Therefore 
it  can  not  operate  against  the  defendant.    On  these  two  ground! 
the  determination  of  the  court  rests.     But  if  it  had  been  neoes* 
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sarj  to  inyesiigaie  the  other  grouDds,  there  is  no  doubt  that 
more  than  one  of  them  would  ha^e  been  sustained. 
The  motion  is  granted. 

Mkmobandum  or  Salb  at  AnonoN. — See  note  to  Davia  y.  RoweU,  13  Am. 
Deo.  39S. 

TiMB  WHBK  MXMOB^ANDUM  MtTST  BB  SlONBD.— /(i. 

Who  mat  Sign  Mbmobakditic. — The  principAl  oase  is  not  in  hannony  with 
the  weight  of  aathoiity  in  regard  to  the  power  of  the  anotioneer's  olerk  to 
•ign  the  memorandmn.    See  note  to  Davis  v.  Howeil,  supra. 


Houston  v.  Houston. 

[8  llaCou>,  491.] 

Will  or  Pebsobaltt  must  be  ezecnted  and  attested  as  required  hj  the  law 

in  force  at  the  death  of  the  testator. 

• 

Appeal  from  the  decision  of  the  ordinary  denying  probate  to  a 
paper  ofiered  as  the  will  of  A.  Houston,  deceased.  The  paper 
was  dated  December  14, 1824,  and  was  not  witnessed.  The 
testatrix  died  in  September,  1825.  The  ordinary  rejected  the 
paper  because  it  was  not  witnessed,  as  required  by  the  act  of 
1824,  although  it  was  signed  prior  to  the  passage  of  the  act. 
The  motion  to  set  aside  this  decision  was  based  on  the  reason 
that  the  wiU  was  a  good  will  to  pass  personalty,  and  therefore 
ought  to  have  been  admitted. 

Saxon,  for  the  motion. 

McGraven,  contra. 

NoTT,  J.  This  case  has  been  submitted  to  the  court  without 
ailment  or  authority;  but  the  court  is  satisfied  with  the  de- 
cision of  the  court  below.  A  distinction  has  always  been  made 
between  a  will,  by  which  land  is  devised,  and  a  testament  con- 
taining bequests  only  of  personal  property.  A  devise  of  real 
estate  is  considered  in  the  nature  of  a  conveyance,  and,  there- 
fore, can  only  operate  upon  lands  of  which  the  testator  is  seised 
at  the  time  of  executing  the  will:  Bob.  on  Wills,  295,  296,  297; 
Bichardson,  do.,  57.  It  would  seem,  therefore,  that  in  the 
construction  of  such  an  instrument,  relation  must  be  had  to  the 
time  of  its  execution.  And  yet,  even  in  that  case,  I  am  not 
prepared  to  say  that  so  far  as  regards  its  execution,  it  must  be 
done  according  to  the  existing  law,  at  the  time  of  the  testator's 
death;  but,  with  regard  to  bequests  of  personal  property,  mens 
umimlatoria  est  usque  ad  mortem.     The  will  takes  effect  from  the 


648  Db  OBAnBNBEED  V.  MtroHELL.  [8.  Oarolina^ 

time  of  the  death  of  the  testator,  without  regard  to  the  time  of 
its  execution.  Gk>od8  and  chattels,  therefore,  which  he  has  at 
the  time  of  his  death,  will  pass  under  it,  although  he  did  not 
possess  them  at  the  time  of  making  the  will,  because  they  go  to 
the  executor,  and  pafis  not  by  the  will,  but  by  his  assent, 
to  whom  the  will  is  only  directory:  Richardson,  57;  Bauier  y. 
Coke,  1  Salk.  237.  If,  therefore,  a  Tvill  is  not  considered  as 
having  existence  until  the  death  of  tlio  testator,  it  must  be  exe- 
cuted according  to  the  law  at  the  time,  and  this  will,  not  having^ 
been  executed  according  to  the  provisions  of  the  act,  which  was 
passed  previous  to  the  death  of  the  testator,  is  void  and  of  no 
effect. 
The  motion  must,  therefore,  be  refused. 


De  Gbaffenbeid  V.  MrroHKTiTi, 

(8  MOOOSD,  606.] 

PaiSDMPTioy  or  Gdt  arises  from  a  parent's  snffering  property  to  go  into  pos- 
session of  a  child  upon  its  marriage. 

Bbxakino  Open  Boors  of  a  dwelling-honse  to  levy  an  execation  upon  the 
owner,  or  one  of  his  family,  or  upon  his  or  their  goods,  is  a  trespass;  bat 
demand  being  first  made  and  refused  for  the  opening  of  the  doors,  the 
house  may  be  broken  into  to  levy  a  writ,  or  to  retake  goods  belonging  to 
another  than  the  owner  of  the  house,  or  the  members  of  his  family. 

Tbespass  vi  et  arrnis,  to  recover  the  value  of  four  negroes,  and 
for  breaking  and  entering  the  plaintiff's  bouse.  It  appeared 
that  Mitchell,  as  sheriff,  bad  levied  upon  the  negroes,  as  the 
property  of  James  Y.  Thomas.  The  plaintiff  laid  claim  to  the  ne- 
groes, and,  by  some  means,  got  them  into  his  possession.  The 
defendant  thereupon  called  at  plaintiff's  house,  in  which  the 
negroes  were,  demanded  admission,  and,  on  being  refused, 
kicked  in  the  door,  entered,  and  took  the  negroes.  The  defend- 
ant contended  that  the  plaintiff  had  given  the  negroes  to  his 
daughter,  the  wife  of  Thomas.  The  jury  were  strongly  charged 
in  favor  of  the  defendant,  but  found  a  verdict  for  the  plaintiff. 
The  defendant  then  moved  for  a  new  triaL 

Hemdon,  for  the  motion. 

WUliamSy  contra. 

NoTT,  J.  Several  questions  have  arisen  in  the  progress  of 
this  cause,  which  it  is  not  now  necessary  to  notice.  The  only 
two  questions  on  which  the  court  consider  it  necessary  to  ex- 
press an  opinion  are:  1.  Whether  the  plaintiff  established  a 
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light  of  properijr  in  himself  f  2.  If  he  did  not,  whether  tbe 
defendant  had  a  right  to  break  the  door  for  the  purpose  of  get- 
ting possession  of  the  negroes? 

It  appeared  in  evidence  that  the  plaintiff  had  given,  or  lent, 
as  he  pretended,  these  negroes  to  his  daughter  at  the  time  of 
her  marriage  with  James  Y.  Thomas.  They  had  been  in  the 
possession  of  Thomas,  and  claimed  and  used  by  him  as  his  own 
for  two  years.  In  the  mean  time  be  had  become  very  much  in* 
TolTed.  Judgments  were  obtaiDed  and  executions  issued 
against  him,  by  virtue  of  which  the  defendant,  as  sheriff  of 
Union  district,  had  taken  them  into  his  possession.  The  plaint- 
iff had  decoyed  them  away,  and  this  action  was  brought  for  a 
trespass  in  retaking  them  in  the  manner  set  forth  in  the  report. 
It  now  became  a  question  whether  the  plaintiff  had  loaned  or 
given  the  negroes  to  his  daughter.  Questions  of  this  sort  have 
so  often  occurred  in  our  courts,  and  the  law  is  now  so  well  settled 
on  the  subject,  that  it  would  be  a  cruelty  to  the  public  to  suffer  a 
doubt  to  be  raised  whether  such  a  transfer  of  property  did  not 
amount  to  an  absolute  gift.  The  former  suit,  also  between 
these  parties,  appears  to  have  been  conclusive  of  that  question; 
for  it  is  admitted  that  the  defendant  then  recovered  the  value 
of  these  negroes.  The  record,  therefore,  in  that  case  ought  to 
have  been  received  as  evidence  in  this.  Indeed,  the  verdict  in 
this  case  repels  the  idea  of  the  right  of  the  property  in  the 
plaintiff.  For  if  the  property  had  been  his,  he  ought  to  have 
recovered  its  value.  The  whole  case,  therefore,  resolves  itself 
into  the  question,  whether,  under  all  the  circumstances,  the 
defendant  was  authorized  to  break  open  the  door  to  retake  the 
property. 

It  is  said,  in  Lemayne's  case,  5  Co.,  that  the  sheriff,  at  the  suit 
of  a  common  person,  upon  request  made  to  open  the  doors 
and  denial  thereof,  ought  not  to  break  open  the  door  of  the 
house  to  execute  any  process  at  the  suit  of  any  subject,  or  to 
execute  a  fieri  facias,  but  if  he  do,  he  is  a  trespasser.  Yet  it 
was  resolved  that  the  house  of  a  man  is  not  a  castle  or  defense 
for  any  other  person  but  for  the  owner,  his  family  and  goods, 
and  not  to  protect  another  who  flyeth  into  the  same,  or  the 
goods  of  another;  for  then  the  sheriff,  upon  request  and  denial, 
may  break  the  house,  and  do  execution.  A  distinction  is  at- 
tempted to  be  made  between  the  case  before  us  and  the  one  in 
Coke.  That  the  sheriff  was  not  about  to  execute  the  process, 
but  to  retake  the  goods  after  they  had  been  in  execution,  and 
bad  in  contemplation  of  law  become  his  own.     But  the  princi* 
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pie  is  the  same,  ezoept  that  this  is  a  stronger  case,  the  goods 
being  in  the  cnstody  of  the  law.  The  house  of  OTezy  man, 
says  Lord  Ooke,  is  to  him  as  his  castle  and  fortress,  as  well  fox 
his  defense  against  injuries  and  violence,  as  for  his  repose.  And 
the  reason  is,  domu8  sua  cuique  tst  iutissimum  refugium.  Bat 
the  principle  is  not  to  be  extended  beyond  the  object  which  the 
law  intended  to  e£Eect.  The  house  or  castle  of  a  man  is  to  be  a 
refuge  for  himself,  a  place  of  safety  for  his  goods,  and  of  re- 
pose for  his  family.  But  that  immunity  is  to  be  allowed  only 
to  the  owner  himself.  It  is  not  to  be  a  sanctuaiy  for  others. 
It  does  not  appear  that  the  sheriff  was  guilty  of  any  rudeness 
to  the  family,  or  that  he  used  any  unnecessary  force  or  violence. 
I  concur,  therefore,  in  the  opinion  with  the  presiding  judge, 
that  he  was  guilty  of  no  trespass  and  that  the  verdioi  ought  to 
have  been  for  the  defendant. 
A  new  trial  is  therefore  granted. 


Whxn  Shxriit  a  TtasFAasESU'-Haasard  y.  Itrae^  2  Am.  Bea  438^  ud 
note;  BarreU  v.  WhUe,  14  Id.  352,  and  note  36S. 

Shxbdv's  liiABnJTT  loa  BiPinT's  ToKis.—Cfampbett  t.  Phe^  11  Am. 
Deo.  188,  and  note.  146. 


Lee  V,  Fekbt. 

[8  MoOOBB.  601] 

8XATUTB  or  LmxTATiOMS— AaKK0WLEDQMS2RT.— When  tiie  note  was  pteiented 
to  defendant  he  said:  "  That  note  has  not  heen  paid,  and  I  wiU  not  pay 
it  unless  compelled  by  hiw,  as  it  is  oat  of  date,  and  I  reoeiTed  no  oonsideia- 
tion  for  it;*'  and  this  was  held  to  be  a  safficient  acknowle^^gment  to  take 
the  case  ont  of  the  statute  of  limitations. 

Assumpsit  on  a  promissory  note.  Pleas,  the  general  issue  and 
statute  of  limitations.  To  avoid  the  latter  plea,  evidence  was 
offered  that  the  defendant  had  said  after  suit  was  oommenoed, 
**  that  the  note  had  not  been  paid,  and  that  he  would  not  pay 
it  unless  compelled  by  law,  as  it  was  out  of  date,  and  he  had 
received  no  consideration  for  it/'  The  juiy  under  the  instruo- 
tion  of  the  presiding  judge  found  for  the  plaintiff.  Defendant 
appealed. 

BuUard  and  Bolmea,  for  the  defendant. 

Carter^  corUra. 

CoLOOOK,  J.  It  seems  to  be  impossible  to  lay  down  any  rale 
on  this  subject  which  will  be  intelligible.    In  Burden  y.  M> 
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^Ihenny,  2  N.  &  M.  60  [10  Am.  Dec.  570],  the  opinion  com- 
mences in  these  words:  "I  think  it  is  high  time  this  question 
'was  at  rest.  I  lay  it  down  that  a  bare  acknowledgment  of  a 
subsisting  debt  is  sufficient  to  taSe  the  case  out  of  the  statute 
of  limitations;''  and  I  think  the  decisions  of  the  court  have  been 
uniformly  in  support  of  this  position.  In  the  case  referred  to 
ihe  authorities  are  examined  and  commented  on.  And  in  the 
case  of  Boyd  v.  Carmiehael,  it  is  said,  "  a  clear  and  explicit  ac- 
knowledgment of  the  debt  will  take  it  from  the  operation  of  the 
statute:''  2N.  &M.  62. 

Now  what  is  the  report  of  the  present  judge  in  this  case.  '*  A 
liritness  presented  the  note  to  the  defendant,  who  said  that  the 
note  had  not  been  paid,  and  that  he  would  not  pay  it  unless 
oompelled  by  law,  as  it  was  out  of  date,  and  he  had  received  no 
oonsideration  for  it."  Now  it  is  impossible,  by  any  other  words^ 
to  convey  more  distinctly  that  this  was  a  subsisting  debt.  This, 
to  be  sure,  is  not  a  promise  to  pay,  bnt  that  is  unnecessary,  it  is 
so  distinctly  stated  in  all  the  late  cases.  If  the  existence  of  the 
debt  be  acknowledged,  there  is  a  legal  promise  to  pay,  and  the 
debt  is  not  barred  by  the  statute. 


AcKNowiJEDOiaaT  Avomnro  thk  Bab  of  thi  Sxatdtb  qv  XjxrcATioHB.— 
See  FrieB  y.  Bciaadd^  11  Am.  Dea  683,  and  note  crmtftining  referenoes  to 
other  examinations  of  thu  qnettion  in  this  series. 
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Gbookeb  V.  Spenoeb. 

[9  D.  Qboham,  68L] 

Bzncmoir  ntOM  Eziouiton  of  aitiolei  "neoeasary  for  npholding  life^**  ea* 
tiilfls  the  Jiidgmant-debtor  to  his  cooking  stoye;  it  is  not  an  srtiele  of  oin- 
nament  or  loziuy. 

Ebbob  to  the  Butland  county  court  to  reverse  a  judgment 
obtained  against  the  plaintiff  in  error,  who  was  also  the  plaintiff 
below  in  an  action  of  trespass  brought  against  the  defendant  for 
the  taking  of  a  certain  cooking  stove.  The  defendant  pleaded 
that  he  took  the  said  stove,  as  a  deputy  sheriff,  by  virtue  of  a 
writ  of  execution  against  the  plaintiff.  The  plaintiff  replied  that 
at  the  time  of  the  taking  of  the  said  stove  the  same  was,  and 
ever  has  been,  in  actual  use  in  the  plaintiff's  dwelling  house  as 
his  property,  and  was  a  '*  necessaiy  article  of  household  furniture 
for  the  upholding  of  life."  The  defendant  rejoined  that  at  the 
time  there  was  a  chimney,  fire-place,  and  oven,  in  the  plaintiff's 
dwelling-house,  and  all  necessaiy  cooking  utensils.  General 
demurrer  to  the  rejoinder,  which  was  overruled,  and  judgment 
given  for  the  defendant. 

Strong,  for  the  plaintiff  in  error. 

Page,  for  the  defendant  in  error. 

By  Court,  Aikens,  J.  The  expressions  in  the  statute,  de- 
scriptive of  the  property  of  debtors,  exempted  from  attachment 
and  execution,  are  to  be  understood  in  a  qualified  sense.  With- 
out such  construction,  no  tools,  arms,  or  articles  of  household 
furniture  would  be  exempted,  for  none  of  these  can  be  said  to 
be  absolutely  ''necessaiy  for  upholding  life,"  as  people  may 
subsist  Tvitbout  tliom. 
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li  beoomes  the  duty  of  the  court,  then,  to  define  what  the 
neoessitj  for  the  article  ia,  which  the  legislature  contemplated 
ehoold  entitle  a  debtor  to  hold  it  against  the  process  of  his 
creditor.  And  in  doing  this,  we  think  we  can  not  better  inter- 
pret the  language  of  the  legislature  than  by  saying  it  is  that 
necessity  which  originally  induced  the  possessor  to  purchase 
the  article  for  actual  domestic  use.  A  man's  real  estate,  his 
stock,  his  horses  and  carriages,  are  the  usual  attendants  of 
wealth,  and  tend  to  give  him  a  credit  abroad.  It  is  not  so  with 
the  humble  implements  of  his  kitchen.  No  creditor  looks  to 
these  for  an  indemnity,  when  he  giyea  a  credit,  and  no  house- 
holder purchases  them,  and  puts  them  into  use  but  from  a  con- 
sciousness of  their  necessity.  Their  decay  in  use  is  so  rapid 
that  there  is  little  danger  of  any  man's  investing  more  property 
in  them  than  his  necessities  seem  to  him  to  require.  Besides, 
an  invasion  of  the  domestic  board  for  the  purpose  of  seizing 
upon  articles  in  ordinaiy  family  use,  must  usually  be  attended 
with  much  more  of  vexation  and  distress  to  the  debtor  and  hie 
family  than  of  utility  to  the  creditor.  It  was  upon  considera- 
tions like  these  that  the  cases  cited  in  argument  by  the  plaint- 
iff's counsel  were  decided.  We  are  not  disposed  to  overturn 
these  decisions. 

A  cooking  stove  is  an  article  of  household  furniture.  It  is 
calculated  for  no  other  use.  It  is  not  an  article  of  ornament 
or  luxury;  and  if  it  is  not  necessary,  it  is  difficult  to  account  for 
its  origin  or  its  continuance  in  use.  Though  of  modem  inven- 
tion, it  is  in  the  present  state  of  the  country  as  necessary  as 
any  other  single  article  of  household  furniture;  and  when 
actually  appropriated  to  the  use  designed,  falls  clearly  within 
the  reason  of  those  cases.  The  stove  in  question  was,  there- 
fore, exempt  from  execution,  and  the  levy  is  not  a  justification 
of  the  trespass  complained  of. 

Judgment  that  there  is  error,  etc.  And  the  court  also  con- 
sider that  the  defendant's  rejoinder  is  insufficient. 


Graves  v.  Sheldon. 

[a  D.  Chzpicah,  71.] 

Revocation  or  Dbvises  are,  at  common  law,  express  or  implied.  The  lattei 
are  termed  revocations  in  law. 

BiYOCATiONS  nr  Law  resulted,  at  common  law:  1.  From  a  total  alteration  In 
the  ciroamstances  of  the  devisor;  2.  From  an  actual  or  intended  altera- 
tion in  his  estate;  but  in  this  state  a  revocation  docs  not  result  from  an 
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alteration  in  the  ciicnmatanoes  of  the  testator,  nor  from  an  intended 

alteration  in  hie  estate. 
Imfuxd  Revogatioiib  are,  in  this  state,  thoee  only  which  resnlt  ex  neeer 

MtlcUereL 
Rbvooatioks  Pbo  Tanto  either  alter  the  quality  of  the  estate^  or  diminish 

the  quantity  of  the  thing  devised. 
CoKVXTANOB  OF  Pabt  OF  Profkbtt  Dkvised  is  a  revocation />ro  tanto  only. 

Appeal  from  the  probate  court.    The  opinion  states  the  ease. 

By  Oourt,  Aikbns,  J.  This  is  an  appeal  taken  by  the  heirs  at 
law  of  Asaph  Sheldon,  deceased,  from  a  decree  of  the  probate 
conrt  for  the  district  of  Manchester,  approving  his  last  will  and 
testament.  An  objection  was  taken  on  the  hearing  to  the  legal- 
ity of  the  allowance  of  the  appeal.  The  argoments  nrged  on 
this  point  would  have  been  properly  addressed  to  this  court  on 
the  occasion  of  the  allowance;  and,  no  doubt,  were  then  urged 
*  and  duly  considered.  Finding  the  cause  on  the  docket,  and  the 
appeal  to  ha^e  been  allowed  on  petition  of  the  heirs,  at  the  last 
term  of  the  court,  I  consider  that  point  as  res  judicata,  and  do 
not  feel  myself  at  liberty  to  review  it.  It  appears  from  the  will 
itself,  >vhich  bears  date  the  seventh  of  March,  1816,  that  the 
testator,  being  then  a  widower,  and  owning  two  farms,  one  of 
which  he  denominated  his  **  home  farm,"  and  the  other  the 
"mountain  farm,"  and  being  possessed,  also,  of  some  consid- 
erable personal  estate,  after  directing  his  just  debts  and  funeral 
charges  to  be  paid  out  of  his  personal  estate,  bequeathed  ihe 
remainder  of  his  property  as  follows: 

<<  Secondly.  I  give  to  the  natural  heirs  of  my  adopted  daughter 
Sylvia,  wife  of  Bix  Kinne,  of  her  own  body  begotten,  the  home 
farm  on  which  I  now  live,  being  the  farm  purchased  of  the  Bev. 
Increase  Qxaves,  together  with  about  eight  acres  lying  on  the 
west  end  of  said  farm,  with  all  the  buildings  and  appurtenances 
thereto  belonging.  Also  I  give  to  the  said  heirs  of  my  said 
adopted  daughter  all  and  singular  of  my  personal  estate  and 
household  furniture,  and  th^  wearing  apparel  of  my  wife  Abiah, 
late  deceased,  above  what  is  necessary  to  pay  my  just  debts  and 
funeral  charges,  excepting  only  my  own  wearing  apparel.  And 
I  do  hereby  order  that  all  and  singular  of  the  above  described 
property  both  real  and  personal  shall,  at  my  decease,  come  into 
the  hands  of  my  executors  hereinafter  named,  and  by  them  to 
be  used  for  the  necessary  maintenance  and  education  of  the 
said  heirs  of  my  said  adopted  daughter  during  their  minoritj; 
and  also  to  allow  from  time  to  time  to  my  said  adopted  daughter 
Sylvia,  out  of  the  above  described  property,  so  much  as  shall 
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be  uecessarj  for  her  maintenance  during  the  minority  of  her 
said  heirs.  And  when  the  said  heirs  of  the  said  adopted  daugh- 
ter shall  become  of  full  age,  what  shall  then  remain  unexpended 
of  the  above  described  property  shall  be  equally  divided  be- 
tween them,  their  heirs  and  assigns  forever. 

«« Thirdly.  I  give  to  my  nephew,  Asaph  Sheldon,  jun.,  son 
of  Ezra  Sheldon,  the  farm  where  I  formerly  lived,  called  the 
mountain  farm,  and  all  my  wearing  apparel,  to  be  his  and  his 
heirs'  and  assigns'  at  ray  decease."  He  then  proceeded  to  nomi- 
nate the  appellees  executors  of  the  will,  and  revoke  all  other 
wills  made  by  him.  It  is  admitted  that  the  will  was  freely  ex- 
ecuted, and  that  the  testator  was  of  sound  and  disposing  mind 
at  the  time.  The  heirs  now  appear  and  show  cause  against  the 
affirmance  of  said  decree,  and  for  cause  say,  that  since  the  sign- 
ing and  publishing  of  the  said  will,  the  said  Asaph  in  his  life- 
time revoked  the  same  as  his  last  will,  testament  and  devise, 
and  has  sold,  conveyed  and  alienated  all  the  real  and  personal 
estate  therein  mentioned,  to  wit:  at  Rupert,  on  the  first  day  of 
January,  1821,  which  they  offer  to  verify.  In  support  of  this 
allegation  they  have  proved  the  foUowing  facts: 

1.  That  on  the  first  of  April,  1817,  the  testator  sold  and  con- 
veyed the  mountain  farm  to  two  men  by  the  name  of  Farrer, 
for  the  consideration  of  one  thousand  seven  hundred  dollars. 

2.  That  on  the  ninth  of  June,  1817,  he  entered  into  a  written 
contract  with  Olive  Spencer,  in  contemplation  of  marriage  with 
her,  in  which  he  secures  to  her  the  absolute  use,  control  and 
disposition  of  her  ovni  property,  and  also  covenants  that  she 
shall  at  all  times,  both  in  sickness  and  health,  be  entitled  to  a 
full  support  and  maintenance,  out  of  his  estate,  during  her 
natural  life,  without  using  anything  in  her  support  that  was 
hers  before  her  intermarriage  with  him;  but  that  all  her  wants 
are  to  rest  on  him  and  on  his  estate.  Which  maintenance  she 
agrees  to  accept  of  him  in  dower  in  case  she  should  survive 
him.  That  the  contemplated  marriage  was  afterwards  solemn- 
ized, and  that  she  did  survive  him. 

3.  That  in  the  course  of  the  year  1818,  he  addressed  three 
several  letters  to  his  nephew,  Asaph  Sheldon,  jun.,whowas 
then  residing  at  Adams,  in  the  state  of  New  York,  in  which  he 
states  in  substance  that  he  is  old  and  in  trouble,  having  nobody 
to  carry  on  his  farm,  and  urges  his  nephew  with  great  earnest- 
ness to  break  up  at  Adams  and  come  and  live  with  him,  and 
take  care  of  him;  represents  to  his  nephew  that  he  will  secure 
to  him  the  one  half  of  the  home  farm,  which  he  states  is  worth 
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three  thonmnd  dollars.  That  if  the  one  half  is  not  enough  he 
ahall  have  more.  Desires  his  nephew  to  sell  off  his  wooden 
ware;  says  that  he  has  a  plenty  of  beds  and  bedsteads,  and 
iron  ware,  and  that  he  should  haye  of  them.  That  in  conse- 
qnenoe  of  these  repeated  requests  and  proposals,  his  nephew 
^d  come  and  reside  with  him. 

4.  An  indenture  of  lease  and  conditional  sale  executed  be- 
tween the  testator  and  his  nephew,  dated  the  twenty-first  of 
January,  1819,  by  which  he  demises  to  his  nephew  the  one  half 
of  the  home  farm  forever,  and  the  other  half  during  the  natural 
lives  of  himself  and  his  wife  Olive,  aud  the  life  of  the  survivor 
of  them;  for  the  consideration  and  upon  the  condition  that  Lis 
nephew  shall  well  support  them,  and  each  of  them,  during 
their  respective  lives.  The  lease  to  become  void  on  a  failu.e  to 
comply  with  this  condition.  It  is  mutually  covenanted  in  this 
lease,  among  many  other  things,  that  on  the  decoase  of  tbe 
survivor  of  Asaph  Sheldon,  sen.,  the  testator,  and  his  wife  Olive, 
the  nephew  shall  render  peaceable  possession  of  that  half  of 
the  farm  which  is  leased  for  their  lives,  to  the  legal  executor  or 
administrator  to  the  estate  of  the  said  Asaph,  senior,  that  may 
be  appropriated  to  the  use  and  benefit  of  the  heirs  of  the  said 
Asaph,  senior. 

5.  A  receipt  dated  April  19, 1821,  executed  by  Nathan  Burton, 
who  is  one  of  the  executors  named  in  the  will,  to  the  testator  for 
two  notes  of  hand  of  one  hundred  dollars  each  (being  part  of 
the  avails  of  the  ''mountain  farm'*),  expressed  to  have  been 
received  to  collect  and  to  appropriate,  at  the  discretion  of  Bur- 
ton, for  the  purpose  of  furnishiug  necessary  clothiDg  and  edu- 
cation to  the  children  of  Sylvia  Einne,  as  they  shall  stand  in 
need;  tbe  same  or  the  unexpended  balance  thereof  liable,  how- 
ever, to  be  recalled  from  his  hands  by  the  said  Sheldon  at  anj 
time  during  his  life,  if  he  should  see  fit. 

And  the  question  is,  whether  these  several  acts  of  the  testator 
do  in  law  amount  to  a  revocation  of  the  will  in  toto^  or  not.  In 
deciding  this  question,  I  have  looked  into  the  authorities  cited 
on  the  hearing,  as  well  as  many  others,  and  have  regarded  with 
no  Kmall  attention  the  nice  distinctions  of  artificial  reasoning 
and  technical  disquisition  with  which  they  abound.  I  confess 
I  have  not  derived  that  aid  from  the  examination  which  I  antici- 
pated. Revocations  at  common  law  were  either  express  or 
implied;  the  latter  are  termed  revocations  in  law,  and  might  be 
efTected  in  two  ways:  1.  By  a  total  alteration  in  the  circum- 
sUmcres  of  the  devisor,  and  2.  By  an  actual  or  intended  altera- 
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iion  in  his  estate.  I  will  here  remark  that  in  England  a  dis- 
tinction is  taken  between  those  facts  which  may  amount  to  an 
implied  revocation  at  law  and  in  chancery.  No  such  distinction 
is  admissible  here.  The  judges  of  the  supreme  court  are  ex 
officio  the  judges  ol  the  court  of  chancery.  Appeals  from  the 
probate  court  are  directed  to  be  carried  to  the  law  side  of  this 
court.  And  it  would  be  ridiculous  to  thrust  a  party  from  that 
side  of  the  court  to  which  the  statute  has  sent  him  for  justice, 
and,  at  the  same  time,  tell  him  that  if  he  will  approach  us  on 
the  other  side  he  shall  receive  it. 

The  statute  of  this  state  respecting  revocations  of  wills  and 
testaments,  under  which  this  question  must  be  decided,  is  a 
literal  transcript  of  the  sixth  section  of  the  29  Charles  U.  The 
construction  of  this  clause  of  the  statute,  in  England,  has  been 
that  it  leaves  revocations  by  conclusion  and  operation  of  the 
law  in  the  same  state  in  which  it  found  them.  This  construc- 
tion obviously  renders  the  important  provisions  of  the  section, 
in  relation  to  revocations,  altogether  nugatory,  except  as  to  a 
particular  mode  of  effecting  an  express  revocation;  whereas,  the 
plain  sense  of  the  statute  is  that  no  revocation,  except  such  as 
reverts  ex  nec€88itate  rei,  shall  be  effected  otherwise  than  ex- 
pressly, and  that,  too,  in  one  of  the  modes  therein  pointed  out. 
I  am  not  prepared  to  go  the  length  of  the  English  decisions 
as  reported  on  this  subject.  I  feel  bound  to  construe  every 
constitutional  act  of  the  legislature  in  such  manner  as  to  give  it 
full  and  complete  effect.  For  certainly  the  constitutional  stat- 
utes of  this  state  are  not  to  be  annulled  on  the  authority  of  any 
court.  I  can  not  admit  that  an  alteration  in  the  circumstances 
of  the  devisor  will,  in  any  case,  amount  to  a  revocation  in  law, 
or  that  an  intended  alteration  in  his  estate  will  have  that  effect. 
It  is  time  that  the  intention  of  the  testator  is  to  be  principally 
regarded,  but  that  intention  is  to  be  inferred  from  such  facts 
only  as  the  statute  authorizes  us  to  notice. 

But  to  proceed  on  principles  independent  of  positive  regula- 
tions. Does  the  fact  of  a  cbange  in  a  man's  circumstances  afford  a 
stronger  presumption  of  an  alteration  of  his  intentions  than  the 
fact  of  his  preserving  his  will  unaltered  and  unrevoked,  does  of 
his  intentions  remaining  the  same.  I  confess  I  am  unable  to  see 
it  in  that  light.  The  statute  has  secured  the  rights  of  widows 
unprovided  for,  and  of  posthumous  children.  The  necessity  of 
the  rule,  if  it  exists  in  England  is  thus  far  obviated  here.  The 
only  implied  revocations,  therefore,  known  to  the  laws  of  this 
state,  are  such  as  result  ex  necessitate  rei.     It  is  said  by  Justice 

A^.  T>EC,  Vol.  XV-4'> 
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Boiler,  in  his  axgument  in  the  case  of  OoadHQe  t.  Otway,  1  Boe. 
&  P.  616,  that  there  is  not  a  maxim  in  oar  law  belter  estab- 
lished than  this,  that  all  implications  are  ex  neoeniiaie.  Thai 
upon  any  other  ground  thej  would  be  capricious  and  arbitrary. 
Such  a  revocation  maj  be  either  total  or  partial.  If  A.  devise 
all  his  estate  to  B.,  and  afterwardd  alienate  the  whole  to  0., 
it  is  necessarily  a  total  revocation,  for  there  is  nothing  for  the 
will  to  operate  upon.  If  he  devise  block-acre  to  B.  and  white- 
acre  to  C,  and  afterwards  dispose  of  black-acre,  it  is  a  revoca- 
tion pro  tanto,  Revocations  pro  tarUo  may  operate  either  hj 
altering  the  quality  of  the  estate  in  abridging  the  interest  in,  or 
in  diminishing  the  quantity  of,  the  thing  devised. 

And  the  rule  is  the  same  in  relation  to  personal  estate.  If  a 
tenant  in  common  devise,  and  afterwards  make  partition,  the 
devise  shall  nevertheless  stand:  T.  Ray  in.  240;  3  P.  Wms.  170. 
So,  if  one  seised  of  the  entirety  devise,  and  afterwards  alienate 
an  undivided  moiety;  for  in  both  instances,  the  testator  dies 
seised  of  the  old  estate,  which  he  possessed  at  the  time  of  the 
devise.  It  is  not  another  and  a  different  estate  acquired  in  the 
same  premises  by  a  purchase  subsequent  to  the  devise.  The 
case  last  put  is  precisely  the  case  now  in  judgment.  The  per- 
petual lease  of  one  half  of  the  home-farm  to  Asaph  Sheldon, 
jun.,  operates  ex  necesmtcUe  rei  as  a  revocation  of  the  will  pro 
tarUo,  And  the  lease  of  the  other  half  during  the  life  of  the 
survivor  of  the  testator  and  his  wife  has  the  same  effect  quoad 
the  term:  Cro.  Oar.  23;  Cro.  Jac.  49.  Even  a  mortgage  in  fee, 
is,  at  this  day,  regarded  only  as  a  charge  upon  the  devise,  and 
consequently  only  a  revocation  pro  tanto:  1  Yem.  329;  2  Ch. 
164;  2  Ld.  Baym.  968. 

It  was  contended  in  the  argument  that  the  covenant  in  the 
lease  above  recited  is  an  absolute  conveyance  of  the  remainder 
of  the  devise,  after  the  expiration  of  the  life-lease,  to  the  heirs 
of  the  testator,  and  that,  therefore,  there  was  nothing  left  for 
the  devise  to  operate  upon.  This  is  inadmissible.  A  man  can 
not  legally  convey  his  estate  to  his  heirs  generally  by  deed,  to 
take  effect  after  his  decease.  If  such  an  instrument  could  have 
any  effect  at  all  it  must  be  that  of  a  devise.  But  the  instru- 
ment in  question  has  not  the  legal  requisites  to  give  it  validity 
in  that  character.  To  permit  it  to  take  effect  as  a- deed  would 
be  in  violation  of  that  most  wholesome  and  equitable  provision 
of  the  statute  which  gives  to  the  creditor  of  a  deceased  person 
a  lien  upon  his  estate  in  the  hands  of  his  executors  or  admin- 
istrators.    This  instrument  is  a  writing,  signed  by  the  testator. 
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and  is  oertainlj  expreesive  of  an  intention  that  the  estate 
should  pass  to  his  heirs  instead  of  the  devisees.  Bat  it  can  not 
operate  as  an  express  revocation  of  the  will.  It  was  not  exe- 
cated  with  the  l^gal  formalities  which  the  statute  expressly  re- 
quires in  order  to  give  it  that  effect. 

After  what  has  been  observed ,  it  is  unnecessary  to  comment 
on  the  other  facts  in  the  case.  I  am  therefore  of  opinion  that 
the  facts  exhibited  in  evidence  by  the  appellants  do  not,  in  law, 
amount  to  a  total  revocation  of  the  will.  It  may  be  proper  to 
remark,  also,  that  this  result  appears  to  be  in  conformity  to  the 
principle  of  law  as  expressed  by  this  court  in  1819,  in  the  case 
of  Parkhm  v.  ParkhiU,  Brayt.  239. 

The  judgment  of  the  court  is  that  the  decree  of  the  probate 
eourt  for  the  district  of  Manchester,  approving  the  last  will  and 
testament  of  Asaph  Sheldon,  of  Bupert,  deceased,  be  affirmed, 
and  that  the  appellees  recover  their  costs. 

Implied  REVOOiiTiON  or  Wills.— Redfield,  1  Law  of  Wills,  seo.  339, 
tpeaking  of  the  effect  upon  a  will  of  a  change  ia  the  testator's  estate,  says: 
"This  subject  is  very  learnedly  di8cus»ed  by  Aikens,  J.,  in  an  early  case, 
Oravea  v.  Shddon,  and  the  following  conclusion  reached:  That  an  alteration 
in  the  circumstances  of  the  devisor  will  not,  under  any  circumstances,  amount 
to  a  revocation  in  law.  If  a  part  of  the  estate  devised  be  conveyed  by  the 
testator  it  will  amount  to  a  revocation  pro  tatUo  only,  and  if  the  devisor 
convey  the  whole  estate  it  is  a  revocation  of  the  devise  ex  nteesaUcUe^  and  no 
revocation  is  allowable,  by  way  of  implication,  except  from  necessity.  We 
think  such  reasonable  doctrines  will  meet  with  no  resistance  in  this  country.** 

Ck>LLAMZB,  J.,  expressing  the  opinion  of  the  court  in  Dlandin  v.  Blandim, 
9  Vt.  210,  says:  "In  the  case  of  Graves  v.  Sheldon,  2  D.  Chip.  71,  the  doc- 
trine of  implied  revocations  or  revocations  at  *law  is  examined  by  the  court 
and  this  conclusion  deduced,  that  in  this  state,  and  under  our  statute,  no  will 
can  be  revoked,  in  whole  or  in  part,  but  in  the  way  pointed  out  by  the 
statute,  except  from  the  necessity  of  the  case,  that  is,  when  the  testator  has 
aliened  the  devised  estate,  and  there  is  nothing  for  it  to  operate  upon,  in  so 
far  it  is  revoked.*'  By  this  decision  it  was  further  determined  that  the  pur^ 
chase,  after  the  execution  of  the  will,  of  lands  which  would  be  included  ia 
the  general  description  of  the  land  devised,  would  not  be  a  revocation  of  the 
will  in  whole  or  in  part. 

Upon  the  subject  of  the  ademption  of  legacies  and  the  revoking  of  a  will 
by  a  subsequent  disposal  of  the  property  devised,  see  Walton  v.  WaUon,  II 
Am.  Dec.  456. 

Bevogatioit  By  Marriaob  ajstd  bt  Bibth  ov  Issue.  — By  the  common 
law  the  marriage  of  a  man  subsequent  to  the  execution  of  his  will  was  not  of 
itself  a  revocation  of  the  will  in  law.  But  if  he  had  issue  by  the  marriage 
this  circumstance  would  work  a  revocation  of  the  will:  1  Kedfield  on  WiUs, 
sec.  293.  And  such  is  the  law  as  administered  in  Indiana:  Bowers  v.  J?oto- 
er«,  63  Ind.  430.  By  statute,  however,  in  several  of  the  states,  the  mere 
marriage  of  a  man,  though  no  issue  bo  born  to  him,  will  revoke  a  previously 
executed  will.     Such  is  the  case  iu  Illinois:  Duryea  v.  Duryea,  85  IlL  41; 
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Am.  Board  qf  Foreign  Misahru  ▼.  ^e^MMi,  72  Id.  562;  Tyler  ▼.  T^Ur^  19  Id. 
151.  The  decision  from  19  lU.  151,  proceeded  upon  a  constnzction  of  the  atai- 
ute,  which  made  the  hoaband  and  wife  heirs  of  each  other.  The  oonrt  there 
adverting  to  the  common  law  role  which  reqnired  the  birth  of  issae  to  revoke 
a  will  by  implication,  said  that  the  reason  of  that  nxle  which  was  adopted  at 
common  law  for  the  benefit  of  the  issae  would  equally  apply  to  the  case  of  a 
wife,  who,  under  the  statute,  was  rendered  capable  of  inheriting.  By  the 
common  law  the  wife  was  not  the  heir  of  her  husband.  To  finally  settle  the 
question  in  that  state,  an  act  was  paased,  going  into  efiect  July  1,  1872, 
which  provided  that  "a  marriage  shall  be  deemed  a  revocation  of  a  prior 
wilL"  Before  this  enactment  took  effect  the  marriage  of  a  testatrix  was 
consummated,  which  formed  the  ground  of  objection  in  In  re  Tuller,  79  HL  99. 
The  testatrix  in  that  case  was  a  widow  at  the  time  she  made  her  will,  having 
then  three  children.  She  afterwards  married,  and  the  contestant  of  the  will 
sought  to  Impeach  it  on  the  authority  of  Tyler  v.  Tyler.  The  act  of  1S72 
was  laid  out  of  consideration,  it  being  held  prospective  only  in  operation. 
Tyler  v.  Tyler  was  carefully  examined  and  distinguished  from  the  cause  at 
bar,  in  this,  that  in  the  latter  there  was  no  ground  to  presame  the  will 
revoked  upon  any  presumed  change  of  intention,  inasmuch  as  the  testatrix  had, 
at  the  time  of  making  the  will  and  ever  after,  three  children,  the  revocation 
would  be  no  use  to  the  subsequent  husband,  as  he  could  not  take  the  prop- 
erty. In  Duryea  v.  Dwryea^  85  HI.  41,  however,  Tyler  \.  Tyler,  was  followed 
as  authoritative  and  the  principle  reiterated,  that  the  subsequent  marriage 
of  the  testator  must  be  regarded  as  a  revocation,  by  operation  of  law,  of  his 
will  previously  made.  Taking  the  same  position  is  Byrd  v.  Surlety  77  N.  C. 
435. 

The  common  law  pronounced  the  effect  of  the  subsequent  marriage  of  a 
woman  upon  her  previously  executed  will,  to  be  different  from  that  of  a  man. 
The  reason  of  the  distinction  is  thus  stated  in  Morton  v.  Onion,  45  Vt.  145, 
152:  "It  is  the  opinion  of  the  court  that  the  rule,  that  the  marriage  of  a 
woman  revoked  a  will  made  by  her  before  marriage,  rested  for  its  resson  on 
the  fact  that  by  virtue  of  the  husband's  marital  rights,  the  woman  becoming 
covert  thereby  became  disabled  to  dispose  of  the  property  named  in  the  will 
The  will  ceased  to  be  ambulatory.  It  is  only  in  view  of  the  supervening 
rights  of  the  husband  accruing  by  the  fact  of  marriage,  as  to  her  property, 
that  the  rule  had  any  ground  or  reason.  The  change  of  condition  effected  by 
marriage,  as  that  expression  is  sometimes  used,  derives  all  its  significance,  sa 
well  as  its  operative  force,  as  a  revocation  of  the  will,  from  the  fact  that 
peculiar  rights  accrue  to  the  husband  in  respect  to  the  property  owned  by 
the  wife  at  the  time  of,  or  coming  to  her  during  her  coverture."  To  the 
same  effect.  Miller  v.  PJulUpe,  9  B.  L  143;  Carey's  Estate^  49  Vt  246.  This 
reason  of  the  rule  was  strictly  applied  to  the  facts  of  Carey's  Estate,  49  Vt 
246,  where  it  M-as  determined  that  by  the  subsequent  marriage  of  the  testa- 
trix, her  will  was  revoked  as  to  the  personal  estate,  but  left  operative  with 
respect  to  the  realty. 

The  Rhode  Island  decisions  hold  generally  that  a  revocation  by  mairiage 
under  their  statute  is  presumptive  only,  not  absolute,  and  that  evidence  of 
the  acts  of  the  testator,  and  circumstances  showing  clearly  an  intent  that  the 
will  should  stand  ought  to  be  admitted;  and  that  the  statute  relative  to  thie 
matter  should  be  subject  to  the  effect  of  circumstances  proving  a  counter  in- 
tent in  the  testator:  mteeler  v.  Wheeler,  1  B.  I.  364;  Miller  t.  Philip  9  Id. 
143.  Under  the  statute  of  New  York,  the  marriage  of  sl  feme-sole  is  the  same 
as  a  revocation  of  her  will:  Lathrop  v.  J}un^/>p,  6  Thomp  &  C.  512;  4EQni 
213. 
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Although,  as  has  been  stated,  marriage  and  the  birth  of  issue,  at  common 
law,  revoke  a  prior  will,  yet  it  appears  that  in  England  this  would  not  be  so 
where  the  testator,  before  making  his  will,  or  contemporaneously  with  it, 
made  express  provision  in  writing  for  such  future  issue:  Kenebel  v.  Scr^fton^ 
2  East,  530.  And  this  principle  has  been  incorporated  into  the  legislation 
of  some  of  the  states,  as  in  California:  Civ.  Code,  sec.  1298. 

Whether  the  birth  of  issue  after  making  a  will  would  alone  operate  as  a 
revocation,  was  a  much  debated  question  at  the  common  law.  The  matter 
is  now  regulated  by  statute  in  England.  But  in  referring  to  the  difference 
of  opinion  that  at  ono  time  prevailed,  Buskirk,  J.,  adopting  the  language  of 
tho  surrogate  in  Bloomer  v.  Bloomer,  2  Bradf.  345,  says  in  the  course  of  his 
opinion,  in  Hughes  v.  Hughes^  37  Ind.  183,  185:  "  The  ecclesiastical  courts  very 
early  adopted  the  rule,  that  marriage  and  the  birth  of  a  child  revoked  a  will 
as  to  personalty,  and  the  same  principle  was  ultimately,  but  not  without  a 
struggle,  applied  to  devises  of  real  estate.  Finally  it  was  held  that  it  was 
not  necessary  that  a  subsequent  marriage  and  birth  of  a  child  should  both 
concur,  but  that  the  birth  of  a  child  alone,  in  connection  with  other  circum- 
stances, might  be  sufficient  to  raise  an  implied  revocation."  Upon  a  con- 
struction of  their  statute,  it  was  determined  in  Bloomer  v.  Bloomer ,  that  the 
subsequent  birth  of  a  child  unprovided  for  by  the  will  worked  an  entire 
revocation.  A  like  decision  was  made  under  a  similar  statute  in  Evaiis  v. 
Jnderson,  15  Ohio  St.  324.  In  Iowa  it  has  been  settled  by  judicial  decision 
as  well  as  statutory  enactment  that  the  birth  of  a  child  to  a  testator,  before 
his  death,  but  subsequently  to  the  execution  of  his  will,  operates  as  an  im- 
plied revocation  thereof:  MeCuUum  v.  McKenzie,  26  Iowa,  510;  Carey  v. 
Baughu,  36  Id.  543;  Negua  v.  Negus,  46  Id.  487;  Fallon  v.  Chidesier,  46  Id. 
588.  The  first  case  cited  proceeded  upon  a  consideration  of  general  prin- 
ciples, in  the  absence  of  positive  legislative  provision.  Negus  v.  Negus  pre- 
sented facts  somewhat  unlike  those  of  the  previous  cases.  There,  the  tes- 
tator, at  the  time  of  making  the  will,  had  two  children.  But  this  fact  was 
not  considered  to  disturb  the  principles  announced  in  McOuUum  v.  McKemie^ 
and  the  birth  of  two  other  children  after  the  execution  of  the  will  was  pro- 
nounced a  revocation. 

Other  cases  proceeding  on  general  reasoning  and  the  authority  of  some 
early  English  adjudication,  hold  that  birth  of  issue  will  revoke  a  will  in 
whole  or  in  part:  SJierry  v.  Lazier,  1  Bradf.  437;  Sneed  v.  Ewmg,  5  J.  J. 
Marsh.  472.  But  this  entire  subject  is  now  generally  regulated  by  the  stat< 
utes  of  the  various  states.  And  although  these  enactments  are  not  uniform, 
some  providing  that  the  birth  of  issue,  unprovided  for  by  the  will,  is  of  itself 
a  revocation  of  the  whole  testament,  others  that  the  issue  is  allowed  to  come 
in  and  take  with  the  other  children,  yet  they  so  far  settle  many  of  the  dis- 
puted questions  as  to  render  an  examination  of  case  law  of  less  importanca 
than  formerly. 


Washbubn  V.  Tbaoy. 

[2  D.  Ompiuji,  128.] 

KaOLZOJCNCB  CowTRiBUTivje. — Although  the  defendant  does  not  exercise  ordi- 
nary care,  no  recovery  can  be  had  against  him  if  the  injury  complained 
of  would  not  have  been  sustained  but  for  want  of  care  on  the  part  of 
plaintiff. 


^3  Washbubk  v.  T&Acnr.  [Yeimoni^ 


ov  HffWmAOK  ■hoqld  yield  the  raid  to  one  wlio  is  tni?«Iiqg  in  e 
▼diiole. 

SoimAL  TO  Cbabob  tkb  Just  on  a  point  materiel  to  the  omtmB,  nnd  ii^on 
whioh  eWdenoe  hee  been  leoeiTedt  is  error. 


Ebbob  to  the  Orange  conntj  oouit  to  reyerae  a  jadgmeot  le- 
eoTered  against  the  plaintiff  on  error,  who  was  defendant  below 
in  an  action  of  trefipass  in  the  case  brought  bj  Tracy,  the  de- 
fendant in  error,  for  negligently  driving  against  and  killing  a 
valuable  mare  belonging  to  the  defendant  in  error,  while  a 
minor  son  of  the  defendant  in  enor  was  riding  said  more  along 
•the  highway.    The  evidenoe  on  the  part  of  the  plaintiff  tended 
to  show  that  at  the  time  of  the  accident  the  defendant  was 
^driving  along  the  highway  at  a  dangerous  rate  of  speed,  while 
•the  boy  was  riding  the  mare  slowly  by;  that  the  defendant  did 
mot  check  his  horse,  or  attempt  to  turn  aside,  or  take  any  other 
measures  to  avoid  a  collision,  while  the  boy  turned  the  mare  to 
the  right,  but  before  he  could  get  her  out  of  the  way  the  shaft 
of  the  wagon  struck  her;  and  that  the  injury  was  wholly  due  to 
the  defendant's  negligence.    The  evidence  on  the  part  ot  the 
defendant  tended  to  show  that  the  accident  was  due  to  the 
carelessness  of  the  boy  who  was  riding  the  mare;  that  be  could 
have  passed  the  defendant's  wagon  with  safety  but  that  he  first 
turned  to  the  left  and  afterwards  reined  to  the  right,  directly 
across  the  road,  and  that  the  defendant  immediately  checked 
his  horse,  but  before  he  could  stop  him  entirely  the  shaft  un- 
avoidably struck  the  mare.    The  defendant  asked  a  number  of 
instructions  to  the  general  effect  that  the  plaintiff  could  not  re- 
cover if  the  accident  was  due  in  any  degree  to  negligence  or 
carelessness  on  the  part  of  the  boy  who  was  riding  the  mars. 
These  inbtructions  were  not  given,  but  the  court  charged  the 
jury  in  substance  as  stated  in  the  opinion;  and  the  jury  re- 
turned a  verdict  for  the  plaintiff.     The  principal  error  assigned 
was  in  the  instructions  of  the  court. 

Upham,  for  the  plaintiff  in  error. 

Nutting,  for  the  defendant  in  error. 

By  Court,  Skinneb,  C.  J.  Several  questions  are  presented 
by  the  bill  of  exceptions  arising  out  of  the  charge  of  the  judge; 
but  in  deciding  the  case,  our  attention  has  been  confined  U) 
the  point  in  relation  to  the  duty  of  the  court  to  have  charged 
the  juiy  upon  the  law  as  applicable  to  a  case  in  which  the  n^- 
ligence  of  the  plaintiff  or  his  servant  may  have  caused  or  con- 
tributed to  the  injury  complained  of,  which  from  the  evidence 
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oontained  in  the  record,  appears  to  have  been  pertinent  in  the 
ease,  and  upon  which  the  counsel  for  the  defendant  in  the 
court  below,  requested  the  court  to  charge. 

The  plaintiff  below  charges  the  defendant  with  negligently 
and  carelessly  driving  his,  defendant's,  horse  in   the  high* 
way,  whereby  the  plaintiff's  horse,  npon  which  the  plaintiff's 
servant  was  riding,  in  the  same  highway,  was,  by  the  shaft 
of  the  wagon  drawn  by  the  defendant's  horse,  killed.      The 
plaintiff  having  shown  in  evidence  facts  from  which  negli- 
gence, want  of  care  and   diligence  of  the  defendant  might 
be  inferred,  and  the  defendant   having   shown  in  evidence 
facts  from  which  the  inference  of  negligence,  vrant  of  care 
and  diligence  in  the  plaintiff's  servant  might  arise,  the  charge 
of  the  court  was,  that  if  the  jury  found  from  the  evidence 
before  them  that  the  defendant  did  not  use  common  care 
and  diligence  in  the  management  of  his  horse  and  wagon,  at 
the  time  the  injury  happened,  they  would  find  for  the  plaintiff 
the  value,  etc.;  if,  on  the  other  hand,  the  jury  considered  the 
defendant  did  use  such  care  and  diligence  as  prudent  men  gen- 
erally use,  they  would  find  for  the  defendant;  and  with  this 
direction,  and  no  other,  the  court  submitted  the  case;  notwith- 
standing the  counsel  for  the  defendant  requested  the  court  to 
instruct  the  jury  in  the  law  arising  from  the  supposed  fact  of 
the  plaintiff's  negligence.    The  court  would  not  have  erred  in 
refusing  if  there  had  been  no  evidence  tending  to  show  that 
fact,  or  if  the  law  arising  from  the  fact  would  not  have  aided 
the  defense;  in  the  former  case,  the  request  would  have  been 
impertinent;  in  the  latter,  the  defendant  would  not  have  been 
prejudiced.     Although  there  may  be  cases  in  which  evidence  is 
given  tending  to  prove  a  fact  relevant  to  the  issue,  and  of  course 
proper  for  the  jury  to  weigh;  and  where  a  verdict  would  not  be 
set  aside,  or  judgment  reversed,  for  the  neglect  of  the  court  to 
charge  upon  the  point,  not  having  been  requested  so  to  do;  yet 
there  is  no  doubt,  according  to  the  decisions  of  this  court,  and 
so  is  the  law,  that  it  would  be  error  in  the  court  below  if  in 
such  case  they  should  refuse  on  proper  request:  2  Cranch,  239; 
4  Id.  70,  71. 

It  appears,  by  the  charge  of  the  court,  that  the  attention  of 
the  jury  was  directed  exclusively  to  the  conduct  of  the  defend- 
ant at  the  time  the  injury  happened,  and  they  were  instructed 
to  return  a  verdict  for  the  plaintiff,  if  they  found  from  the  evi- 
dence that  the  defendant  did  not  use  common  care  and  dili- 
gence in  the  management  of  his  horse  and  wagon.     The  charge 
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is  clearly  erroneous.  From  this  charge  it  would  have  been  the 
duty  of  the  jury  to  have  returned  a  verdict  for  the  plaintiff  il 
the  defendant  had  not  been  in  the  exercise  of  ordinary  care  and 
diligence,  although  the  injury  might  not  have  accrued  thereby. 
It  was  further  the  duty  of  the  court  to  have  called  the  attention 
of  the  jury  to  the  conduct  of  the  plaintiff's  servant,  and  to  have 
instructed  them,  at  least,  that  if  but  for  the  want  of  ordinary 
care  and  diligence  in  him  the  injury  would  not  have  happened, 
it  would  be  their  duty  to  find  for  the  defendant;  for  the  law  is, 
that  where  the  injury  arises  from  the  plaintiff's  own  miscon* 
duct,  or  want  of  ordinary  caution,  notwithstanding  the  defend* 
ant's  neglect,  etc.,  the  plaintiff  cannot  recover:  11  Blast,  60;  8 
Taun. 314. 

It  is  ordinarily  the  duty  of  a  person  on  horseback  to  give  the 
traveled  path  to  one  who  is  traveling  in  a  wagon  or  other  vehi- 
cle santioned  by  common  consent  and  immemorial  usage.  The 
bill  of  exceptions  in  this  case  contains  much  of  the  testimony 
given  on  the  trial,  and  more  than  was  necessary  for  the  purpose 
of  presenting  the  questions  proper  to  be  raised.  'Whether  the 
weight  of  testimony  is  with  the  plaintiff  or  defendant  is  not  for 
the  court  to  decide,  and  the  recent  practice  of  burdening  the 
record  with  the  testimony  is  worse  than  useless. 

The  judgment  of  the  court  is  reversed. 


Ross  t;.  The  Bank  of  Bublikgton. 

[1  Aocnm.  43.] 

Law  or  ths  Case. — ^The  court  having  decided  that  a  complaint  was  good  on 
special  demurrer,  will  not  hold  it  to  be  bad,  on  motion  for  azrest  cf  judg- 
ment, baaed  on  the  same  grounds. 

If  Baitk  Notes  be  Deshkotsd,  the  owner  may  recover  their  amount  firom 
the  bank  in  an  action  at  law. 

Dbclasations  or  a.  Partt  may  be  evidence  for  himself ,  as  a  part  of  the  ftf 
gestae  when  they  accompany  and  explain  his  actions,  at  a  time  when  he 
could  not  have  anticipated  the  circumstance  which  makes  the  dedantiflDi 
materiaL 

Ksii  Trial  will  not  be  granted  on  account  of  an  error  or  mistake  in  the  iih 
stmctions  to  the  jury,  which  could  not  have  altered  the  verdict. 

AssuKPsrr.    The  opinion  states  the  ease. 

Eeman  Alien  and  Chas.  Adam8^  attorneys  for  the  plaintifd 

Samuel  Preniisa,  attorney  for  defendants. 

By  Court,  Hutghiksok,  J.    William  D.  Ross  has  deckred 
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against  the  president,  directors  and  company  of  the  bank  of 
Burlington,  in  four  counts.  The  two  first  are  special,  and  the 
two  last  general,  for  money  had  and  received,  and  for  money 
laid  out  and  expended.  The  object  of  the  suit  is  to  recover 
about  eight  hundred  dollars,  which  the  plaintiff  contends  he 
ought  to  recover,  on  the  ground  that  he  was  the  holder  and 
owner  of  that  amount  in  bills  of  said  bank,  which  were  burnt 
and  destroyed  with  and  on  board  of  the  steamboat,  on  Lake 
Ohamplain,  September  5,  1819.  The  last  jury  trial  in  said 
action  was  had  upon  the  issue  of  non-assumpsit  to  all  the  counts 
of  the  declaration,  and  the  jury  found  for  the  plaintiff  said  sum 
and  interest,  from  the  time  a  demand  was  made  upon  the  defend- 
ants for  the  pay. 

The  cause  has  now  been  argued  upon  a  motion  in  arrest,  and 
upon  a  motion  for  a  new  trial.  The  ground  for  the  motion  in 
arrest  is,  that  the  verdict  is  general  upon  all  the  counts,  and  the 
defendants  contend  that  the  two  first  counts  are  bad.  The 
court  dispose  of  this  question  without  deciding  upon  what  might 
be  its  merits,  under  different  circumstances.  By  inspection  of 
the  record,  we  find  that  this  court  has  once  decided  those 
counts  to  be  good,  when  met  by  a  special  demurrer.  That  de- 
murrer, by  leave  of  court,  has  been  withdrawn,  and  the  general 
issue  pleaded,  and  a  verdict  given  for  the  plaintiff  on  that  issue. 
We  are  not  at  liberty  to  decide  that  the  same  declaration  is  bad 
after  verdict,  which  this  court  has  decided  to  be  good  on  a 
special  demurrer.  The  motion  in  arrest,  therefore,  does  not 
prevail. 

The  motion  for  a  new  trial  is  predicated  upon  exceptions 
taken  at  the  trial  and  allowed  by  the  judges.  By  this  it  appears 
that  the  defendants'  counsel  objected  in  gross  to  the  plaintiff's 
testimony,  by  which  he  offered  to  prove  his  declaration,  but  it 
was  admitted  by  the  court,  and  this  court  now  consider  it 
rightly  admitted.  If  it  is  to  gain  credit  at  all,  according  to  the 
view  to  be  taken  of  it  upon  another  point,  it  exactly  proves  the 
two  special  counts  of  the  plaintiff's  declaration,  and,  for  aught 
the  court  can  discover,  equally  proves  the  money  counts. 

When  the  defendants  issued  their  bills,  they  received  for 
them  money  or  its  equivalent;  securities,  perhaps,  upon  which 
they,  in  a  short  time,  realized  the  money.  The  plaintiff  paid 
to  some  x>^rson  or  persons  the  amount  of  these  bills  when  he 
became  the  owner  of  them.  This,  as  between  the  plaintiff  and 
defendants,  may  be  considered  money  paid  by  him  for  their 
benefit,   and  established  the  plaintiff's  right  to  receive  the 
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money  of  the  defendants  on  presenting  the  bills  at  the  bank  for 
payment.  If,  then,  these  bills  were  destroyed  while  thus  owned 
by  the  plaintiff,  so  that  neither  he  nor  any  other  -pemon  can  erer 
present  the  same  for  payment,  there  is  as  strong  an  equity  tiiai 
he  shoald  recover  the  amount  as  there  is  that  any  note  to  an  in- 
dividual should  be  recovered  of  its  signer  after  it  is  destroyed. 
Without  such  recovery  the  defendants,  by  such  loss,  would  gain 
the  whole  amount  of  the  bills;  nor  need  the  plaintiff  apply  to  a 
court  of  chancery  for  relief,  as  contended  by  defendants'  coun- 
sel. If  his  testimony  make  out  his  case  at  law,  his  remedy  is 
good  at  law;  and  there  being  no  cases  found  in  which  banks 
have  been  adjudged  liable  in  such  cases,  or  in  which  a  similar 
question  has  been  litigated,  forms  no  valid  objection  against  the 
plaintiff's  availing  himself  of  his  testimony  at  law,  when  the 
analogy  is  so  apparent  between  this  case  and  the  cases  so  often 
adjudged  of  individual  securities  lost  or  destroyed.  Proving  a 
loss  only  could  not  avail  the  plaintiff,  because  the  bills  being 
payable  to  bearer,  the  finder  might  present  them  for  payment. 
The  evidence  offered  and  objected  to  in  this  case,  if  it  proves 
anything,  proves  the  destruction  of  the  bills,  so  that  the  defend- 
ants can  be  holden  only  to  the  plaintiff  for  their  amount.  The 
admission  of  the  plaintiff's  testimony  is,  therefore,  sanctioned 
by  this  court. 

The  next  question  that  arises  is,  whether  the  plaintiff  suflB- 
ciently  proved,  by  proper  testimony,  that  the  bills  were  de- 
stroyed. Upon  this  point  the  testimony  was  heard  and  ad- 
judged of  by  the  court  preparatory  to  the  admissions  of  second- 
ary evidence  to  prove  the  contents,  and  both  parties  seem  well 
agreed  that  this  was  a  correct  course;  and  this  court  is  now 
called  upon  to  review  their  decision  and  decide  whether  there 
was  sufficient  proper  testimony  to  prove  the  destruction  of  the 
bills. 

The  testimony  of  Cook  is  very  full;  that  he  delivered  plaintiff 
eight  hundred  dollars  in  bills  of  the  Burlington  Bank  on  the 
third  of  September,  and  that  the  plaintiff  told  him  he  wanted 
them  to  send  by  the  steamboat  to  Plattsburgh.  Gould  testifies 
thut,  at  the  request  of  the  plaintiff,  he  applied  to  said  Cook  for 
said  Burlington  bills;  his  testimoDy  and  that  of  Delancy  and 
Noble  is  strong  to  show  that  the  plaintiff  counted  the  money  he 
had  of  Cook,  made  a  package  and  addressed  it  "  To  the  cashier 
of  the  Plattsburgh  Bank/'  said  it  contained  eight  hundred  dol- 
lars, and  that  he  was  about  to  send  it  by  the  steamboat.  That 
he  carried  the  package,  so  addressed  and  marked,  to  the  stesm- 
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l>oat;  and  the  teotimony  of  Captain  Shexman  shows  that  snoh  a 
package,  so  addressed  and  marked,  was  delivered  by  the  plaint- 
iff  to  him,  with  directions  that  he  should  deliver  it  to  said 
<5a8hier.  And  it  apx>eared  that  the  plaintiff  generally,  to  these 
several  witnesses,  spoke  of  the  package  as  eight  hundred  dollars 
Surlington  bills  he  was  sending  to  Plattsburgh  for  exchange, 
and  Sherman's  testimony  shows  that  the  bills,  or  whatever  was 
in  that  package,  were  burned  in  the  steamboat  cabin  when  said 
lx>at  was  burned. 

Now  it  is  contended  that  the  sayings  of  the  plaintiff  are  no 
evidence  for  him,  and  that,  without  these  sayings,  the  testi- 
mony would  be  deficient  in  showing  the  loss  or  destruction. 
The  court  view  these  sayings  of  the  plaintiff,  accompanying  and 
explaining  his  actions,  and  that  at  a  time  when  he  could  not 
have  anticipated  the  burning  of  the  steamboat,  as  parts  of  the 
res  ffestCBf  and  as  proper  evidence  in  the  action.  It  is  not  pos- 
sible for  us  to  suspect  Boss  of  making  those  observations,  at 
that  time,  in  contemplation  of  the  event  that  happened;  and 
the  strict  coherence  of  the  acts  and  matters  proved,  and  the 
objects  and  explanations  of  those  acts  expressed  by  the  plaintiff 
forces  the  conviction  that  the  same  bills,  received  by  plaintiff 
from  Cook,  were  destroyed.  The  secondaxy  evidence  to  prove 
the  contents  of  the  bills,  was,  therefore,  rightly  admitted. 
This  virtually  disposes  of  the  request  by  defendant's  counsel, 
that  the  court  should  charge  that  the  testimony  was  insufficient 
to  entitle  the  plaintiff  to  recover;  for  its  sufficiency,  so  far  as 
comes  within  the  province  of  the  court  to  decide,  is  above  es- 
tablished. 

But  it  is  insisted  that  the  plaintiff's  demand  was  insufficient, 
because  he  did  not  identify  the  bills,  nor  furnish  evidence  that 
they  were  destroyed.  If  the  bills  were  destroyed,  it  is  not  to 
be  expected  they  could  be  identified  otherwise  than  as  to  the 
amount  and  genuineness.  Nor  is  any  further  identity  of  any 
importance  to  the  defendants,  lor  their  bills  circulate  as  money, 
and  they  redeem  them  by  their  amount  without  reference  to 
their  particular  description  further  than  to  be  sure  they  are 
genuine.  It  does  not  appear  that  any  proof  was  furnished  of 
the  burning  of  the  bills  at  the  time  of  demand.  The  plaintifl 
informed  defendants  that  eight  hundred  dollars  of  their  bills, 
of  which  he  was  the  owner,  were  destroyed.  It  does  not  appear 
that  any  objection  was  made  at  the  time  to  the  want  of  such 
proof,  nor  that  any  doubt  w.as  then  entertained  by  the  defend- 
ants on  that  subject;  and  the  defendants  making  no  such  ob« 
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jection  then,  it  is  now  too  late  to  rest  upon  it.  The  court 
consider  the  testimony  describes  a  sufficient  demand. 

Thas  we  dispose  of  all  the  points  in  the  case,  except  those 
arising  upon  the  charge  actually  given  to  the  jury.  It  seems 
there  must  have  been  some  mistake  in  expressing  or  in  penning 
down  the  charge;  for  the  court  could  not  have  intended  exactly 
what  is  expressed  upon  paper.  The  case  states  the  charge  to 
be  this:  "The  court  having  determined  that  eight  hundred 
dollars,  in  genuine  Burlington  bank  bills  of  the  denomination 
mentioned  in  the  plaintiff's  declaration,  were  destroyed  on 
board  the  steamboat  on  the  fifth  of  September,  1819,  they  (the 
juiy)  had  nothing  to  do  with  the  question  whether  the  bills 
were  destroyed  or  not,  or  the  amount  or  genuineness  thereof; 
^and  if  they  found,  from  the  evidence  submitted  to  them,  that 
the  plaintiff  was  the  owner  or  holder  of  the  bills,  and  that  pay- 
ment had  been  demanded  in  the  manner  proved,  they  would 
return  a  verdict  for  the  plaintiff  to  recover  eight  hundred  dol- 
lars, with  interest  from  the  time  payment  was  demanded/'  It 
seems  impossible  but  that  the  court  should  have  seen  that  the 
amount  and  genuineness  were  proper  questions  for  the  jury. 
Indeed,  the  question  left  to  the  juiy,  of  the  plaintiff's  being  the 
owner  or  holder,  implies  the  question  as  to  the  amount  also; 
yet  the  court  do  not  disturb  the  verdict  on  this  account.  In 
the  first  place,  there  appears  to  have  been  no  litigation  about 
the  amount,  on  the  trial  before  the  jury,  and,  probably,  the 
court  treated  that  point  out  of  dispute,  because  the  parties  did 
so. 

But,  secondly,  the  court  consider  they  ought  not  to  grant  a 
new  trial  upon  a  point  concerning  which  justice  has  been  done, 
or  on  account  of  a  mistake  which  could  not  have  altered  the 
verdict.  We  find  that  the  court  left  to  the  jury  the  question 
whether  the  plaintiff  was  the  owner  or  holder  of  the  bills. 
Now,  we  conceive  it  impossible  that  a  jury  finding  the  plaintifl 
to  be  the  owner,  could,  from  the  testimony,  have  found  the  sum 
any  other  than  eight  hundred  dollars. 

The  new  trial  is  refused,  and  judgment  is  rendered  on  the 
verdict,  with  interest  to  be  added  according  to  the  rule  entered 
into  on  respiting  the  judgment. 

Pbentzss,  J.^  being  of  counsel  in  the  cause,  did  not  sit. 
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CoNANT  V.  Smith. 

[1  AlXXNB,67.] 

Fabtition  of  landf  yalnable  chiefly  as  an  ore-bed,  refaaed  because  the  court 
could  not  ascertain  the  value  of  the  different  parts,  and  because  the 
parties  could  obtain  a  less  hazardous  and  more  adequate  remedy  in 
chancery. 

Petition  for  partition.    The  opinion  states  the  case. 
Chas.  K.  WiUiams,  for  the  petitioners. 
Eobert  B.  BcUes,  contra. 

By  Court,  Botgb,  J.  This  is  a  petition  for  partition  of  a 
small  piece  of  land«  the  value  of  which  consists  chiefly  in  an 
ore-bed,  which  for  several  years  has  been  known  to  exist  in  a 
part  of  the  tract.  A  suggestion  is  made  that  it  may  be  difficult 
to  divide  the  bed  to  advantage,  and  the  scope  and  design  of  the 
petition  seems  rather  to  obtain  an  assignment  of  the  defendants' 
share  than  an  actual  division  of  the  estate.  The  situation  and 
quality  of  this  property  is  such  as  to  justify  the  court  in  declin- 
ing to  order  a  partition  or  sale.  The  exact  extent  of  the  ore- 
bed  is  probably  not  yet  known,  and  much  less  is  the  compara- 
tive depth  and  richness  of  its  several  parts.  It  would  there- 
fore be  very  hazardous  to  attempt  a  final  division  of  the  land 
itself  and  to  order  a  division,  in  point  of  time,  by  directing  the 
parties  to  improve  the  whole  in  succession,  /according  to  their 
interests,  would  operate  to  destroy  all  benefit  to  the  owners  of 
a  small  share.  And  then,  to  direct  a  sale  of  the  defendants' 
share  without  their  consent,  though  authorized  by  the  statute, 
is  against  common  right,  and  ought  to  be  avoided,  if  equal  or 
better  justice  can  be  obtained  in  another  way.  The  court  of 
chancery  has  powers  to  preserve  the  rights  of  the  parties  and 
avoid  all  these  evils.  They  can  regulate  the  enjoyment  of  this 
property  between  the  owners  by  restricting  them  to  the  propor- 
tion of  their  respective  interests,  by  compelling  accounts  be- 
tween them  and  by  appointing  a  common  receiver  for  all  parties. 
It  is  further  to  be  recollected  that  the  orders  of  that  courfc  are 
not  necessarily  peremptory  and  final,  but  may  be  altered  from 
time  to  time,  and  suited  to  the  varying  state  of  the  subject 
and  condition  of  the  parties.  To  that  jurisdiction  we  must 
therefore  refer  the  petitioners  and  refuse  their  present  applica- 
tion. 

[The  opinion  of  the  court  on  a  motion  to  allow  costs  ia 
omitted.] 
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BOARDMAN  t^.  KeKTiKB, 

(lASBn.UB.) 

Bristiov  ov  Fwmmoh  of  CaATtKLi  by  a  vendor  is  a  fraud  in  law,  and 

makes  the  nle  Toid  at  against  oreditoiSL 
Bsmmov  of  Poonanov  bt  DsmiBAirT  in  ezeeationy  after  a  saleof  obattds 

bj  the  sherifl^  is  not  a  fraod  in  law,  and  will  not  Titiate  the  pmohsaer^ 

titla 

Writ  of  error.    The  opinion  Btates  tiie  ease. 

A.  AldUf  B.  H.  SmaUey,  Jos,  Davis  and  A.  BlodgeL^  for  the 
plaintiff. 

B.  Swift,  Chas.  JET.  Perigo^  «7.  (7.  Thompson  and  «7.  Smiihg  contra. 

By  Court,  Hutchinson,  J.  The  only  qaestions  that  arise  upon 
this  writ  of  error  are,  whether  the  county  court  erred  in  their 
charge,  or  in  their  refusing  to  charge,  as  requested;  and  whether 
it  was  error  to  let  the  trial  proceed,  when  the  court  were  unable 
to  agree  upon  a  charge,  in  point  of  law,  there  being  two  judges 
only  in  court,  and  they  divided  in  opinion. 

The  division  of  opinion  in  the  court  prevented  their  charging 
at  all,  upon  what  is  termed  fraud  in  law,  or  distinguishing  it 
from  fraud  in  fact.    The  jury  were  charged,  that  if  they  found 
fraud  in  any  part  of  the  transaction,  to  find  for  the  defendant; 
but  if  they  found  no  fraud  to  find  for  the  plaintiff.     Bat  no  in- 
structions were  given  them  upon  a  point  litigated  by  the  counsel, 
whether  the  leaving  the  cattle  that  were  once  Oampbell's,  and 
sold  to  the  plaintiff,  by  the  sheriff,  on  an  execution  against 
Campbell;  whether  the  leaving  them  on  the  farm  of  Campbell 
in  the  care  of  Anderson,  once  a  hired  man,  and  now  a  boarder 
at  Campbeirs,  were  a  fraud  or  not.     The  plaintiff  contends,  that 
this  was  not  a  fraud  in  law;  the  defendant  contends  it  was.    The 
jury  found  for  the  defendant,  and  he  contends  they  found  fraud 
in  fact.     But  it  does  not  nor  can  it  apx>ear  what  sort  of  fraud 
they  found;  nor  whether,  what  they  called  fraud  vras  fraud. 
The  court  should  have  charged  the  jury  one  way  or  the  other, 
upon  the  point  on  which  they  were  disagreed,  or  suspended  the 
trial  till  another  term,  on  account  of  their  disagreement    As 
the  cause  will  be  sent  to  another  trial,  it  is  proper  this  cooit 
should  express  their  opinion  upon  the  point  on  which  the  county 
court  thus  failed  to  charge.     In  ordinary  coses  of  sales  of  per- 
sonal property,  the  possession  continuing  in  the  vendor,  is  called 
a  fraud  in  law,  and  makes  the  sale  void,  as  against  creditois. 
This  court  has  more  than  once  so  decided,  on  the  present  oiMuii 
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Those  who  see  the  property  remains  with  its  former  owner,  have 
a  right  to  prestune  he  is  still  the  owner.  The  sale  is  not  com- 
plete, as  against  creditors,  till  a  substantial  change  of  possession 
is  effected. 

Were  this  subject  newly  started,  I  should,  for  one,  be  disposed 
to  apply  the  same  rule  to  sheriff's  sales.  The  reason  is  alike  in 
both  cases,  except  the  notoriety  attending  the  latter.  This 
notoriety  has  introduced  an  exception  in  their  f aTor.  This  was 
decided  in  the  case  of  Kidd  v.  Ilawlinson,  2  Bos.  &  P.  59,  and  has 
been  foUowed  by  other  cases,  and  must  now  be  treated  as  settled 
law.  The  county  court  ought,  therefore,  to  have  charged  the 
jury,  that  the  leaving  of  the  cattle,  thus  sold  by  the  sheriff,  in 
the  care  of  Anderson  on  Campbell's  farm,  was  not,  of  itself,  a 
fraud  in  law  that  would  vitiate  the  plaintiff's  title.  But  if  they 
should  find  the  plaintiff's  debt,  for  which  said  cattle  were  sold^ 
fictitious  merely,  and  made  use  of  to  cover  the  property  of 
Campbell,  and  keep  it  from  his  creditors,  that  would  be  a  fraud 
in  fact,  and  would  show  the  plaintiff  to  have  no  title  to  the 
cattle  sued  for;  such  instructions  were  not  given. 

The  judgment  of  the  county  court  is  reversed,  and  the  cause 
sent  to  the  county  court  for  another  jury  trial. 


Ketainino  Possession  of  Chattels  Sold  on  Execution. — It  Beems  to  W 
Ahnost  universally  conceded  that  when  a  stranger  to  the  writ  purchases  and 
pays  for  property  at  an  execution  sale,  the  fact  that  he  does  not  choose  to  re- 
move it  trom  the  control  of  the  defendant  neither  renders  the  sale  fraudulent 
per  «e,  nor,  unless  connected  with  other  circumstances  of  a  suspicious  charac- 
ter, creates  any  presumption  against  its  good  faith:  Kidd  v.  RawUnson,  2  Bos. 
&  P.  59;  3  £8p.  52;  Abney  v.  Kingsland,  10  Ala.  355;  Latimer  v.  BcUson,  7  T. 
R.  106;  Anderson  v.  Brooks,  11  Ala.  953;  Stone  v.  Waggoner,  3  Eng.  204;  Perrji 
V.  Foster,  3  Harr.  (Del)  293;  Pennington  v.  Chandler,  5  Id.  394;  Oreatfiouse 
v.  Broum,  5  Mou.  280;  MUes  v.  Edelen,  1  Duvall,  270;  Walt*^  v.  Oemant,  IZ 
Pa.  St.  515;  Dick  v.  Lindsay,  2  GnuiVa  Cas.  431;  PooU  v.  MUcMl,  1  HilL  (S. 
C.)  404;  Ouignard  v.  Aldrich,  10  Rich.  Eq.  253;  Colman  v.  Bank  of  Hamburg^ 
2  Strob.  Eq.  285.  The  principle  also  extends  to  sales  under  distress  for  rent: 
Walter  v.  MeCUUan,  4  DaU.  208.  In  New  York  a  purchase  by  a  stranger  to 
the  execution  was  deemed  fraudulent  Mchere  for  more  than  a  year  he  allowed 
the  defendant  to  retain  possession  and  deal  with  the  goods  as  his  own:  Dick' 
enson  v.  Cook,  17  Johns.  332.  But  where  there  is  no  apparent  intention  to 
defraud  creditors,  the  purchaser  may,  in  that  state,  leave  the  goods  with 
the  defendant:  Mclnstry  v.  Tanner,  9  Johns.  135.  But  when  the  plaintiff  ia 
execution  becomes  the  purchaser,  some  of  the  American  cases  have  considered 
that  the  necessity  for  a  change  of  possession  is  as  imperative  as  though  th» 
sale  were  voluntary:  Williams  v.  Kelsevy  6  Ga.  365;  Farrington  v.  Caswell, 
15  Johns.  430;  Oardenier  v.  Tubbs,  21  Wend.  169;  but  in  England  the  ques- 
tion  has  been  determined  otherwise:  Watkins  v.  Birch,  4  Taun.  823.  We 
apprehend  there  can  be  no  well-founded  distinction  between  a  purchase  by  tha 
plaintiff,  and  a  purchase  by  a  stranger,  to  the  execution,  unless  the  circum- 
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•Uaoes  of  the  tale,  taken  in  connection  with  the  continued  poweairion  of  the 
defendant,  prodaoe  the  conviction  that  the  writ  was  employed  in  bad  faitib 
for  the  pnrpoae  of  withdrawing  the  property  from  the  reach  of  other  creditan 
without  affecting  the  defendant's  beneficial  interest  therein. 

There  is  some  doabt  as  to  the  tme  grounds  upon  which  the  exoeptkm  in 
favor  of  sales  under  execution  rests.    Some  contend  that  the  notoriety  of  the 
tale  furnishes  a  sufficient  protection  from  fraud,  and  gives  ample  notice  of 
the  change  of  title.     Others  insist  that  the  exception  is  justified  by  the  £>et 
that  the  sale  is  involuntary,  and  is  made  by  the  officers  of  the  law.    If  the 
notoriety  of  the  sale  furmahes  a  sufficient  reason  for  this  exception,  then  it 
would  seem  that  the  rule  ought  to  extend  to  other  sales  attended  with  equal 
publicity.     Where  debtors  make  assignments  of  their  personal  property  for 
the  benefit  of  their  creditors,  and  the  assignees  thereaftiu:,  in  pursuance  of 
public  notice,  sell  the  property  at  auction,  the  purchasers  may,  according  to 
A  decided  preponderance  of  the  authorities,  safely  allow  the  goods  to  remain 
with  the  assignors:  Leonard  v.  Baker,  1  M.  &  SeL  251;  Woodkam  v.  Baldodt, 
S  T.  B.  Men.  11;  8  Taun.  676;   WyaU  v.  Stewart,  34  Ala.  716;  Monlg(merg 
▼.  Ktrhsey,  26  Id.  172;  Garland  v.  Ckamberit,  11  S.  &  M.  337;  Emtg  v.  Car- 
giU,  13  Id.  79;  Joseph  v.  Ingraham,  1  T.  B.  Mon.  189.     But  in  Vennont,  the 
authority  of  these  cases  is  denied:  Roger*  v.  VaUy  16  Vt.  327»  and  the  excep- 
tion which  we  are  discussing  is  confined  to  purchases  at  sales  made  under 
legal  process.     Hence,  where  a  constable  sold  property  by  consent  of  the  de- 
fendant, not  having  legal  process  in  his  hands,  the  supreme  court,  by  Bed- 
field,  J.,  said:  "It  is  at  present  a  well-settled  principle  of  the  law  of  this 
state,  that  sales  of  personal  chattelB  are  inoperative  as  against  the  crediton 
of  the  vendor.     The  case  of  sherifib'  sales  has  been  considered  an  exception 
from  the  operation  of  this  rule.    It  is  not  now  necessary,  and  could  not  be 
useful,  to  go  into  the  reasons  of  the  exception.    The  cases  upon  the  subject 
have  followed  in  the  track  of  Kidd  v.  BatoUMon,  2  Bos.  &  P.  59.    The  prin- 
cipal reasons  there  urged  in  favor  of  the  determination  are  that  the  publicity 
and  character  of  the  sale  rebut  all  inference  of  fraud.     For  myself  I  think 
this  exception  rests  more  upon  the  fact  that  it  is  a  transfer  of  title  by  opersp 
tion  of  law,  than  upon  its  notoriety.     It  is  the  former  rather  than  the  latter 
which  distinguishes  it  from  sales  by  contract  of  the  parties;  for  if  all  pnblio 
•ales  were  to  form  exceptions  to  this  very  salutary  rule,  it  would  doubtlesi 
cease  to  have  any  beneficial  operation.     Sheriffs'  ssdes  and  all  sales  made  by 
•officers  of  the  law,  must  be  held  prima  facie  good  to  transfer  the  title  of  the 
debtor.    Now,  no  law  and  no  practice  requires  such  officer  to  make  any  de- 
livery of  the  property.     When  he  appears  to  have  proceeded  as  sherift  or 
4>ther  officer,  and  the  sale  is  in  invitum,  it  will  be  recognized  as  an  exoeptiui 
to  the  rule.    But  where  he  really  proceeds  by  consent  of  the  parties,  and  in 
making  the  sale,  acts  as  the  agent  of  the  parties  and  not  as  the  minister  of 
the  law,  his  proceedings  can  not  be  uUowed  any  greater  force  than  those  of 
any  other  auctioneer:"  Kelly  v.  Hart,  14  Vt.  63;  Laughlin  v.  Ferguton,  6 
Dana,  118;  Stephens  v.  Dana,  7  Id.  257.    The  fact  that  sales  by  aoetion 
furnish  no  exception  to  the  general  rule:  Hankin  v.  HoUoway,  3  &  &  tf> 
614;  Batehelder  v.  Carter,  2  Vt.  168,  strongly  confirms  the  theory  announced 
by  Judge  Bedfield,  and  stated  in  the  preceding  quotation:  See  Freeman  oo 
Ehcecutions,  sec.  151. 
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Robinson  v.  Reynolds. 

[1  AXRNS,  174.] 

WiFX,  8X7IT  BT  OB  AoAiNST. — ^A  wife  can  not,  on  account  of  having  a  sep- 
arate maintenance,  or  of  the  temporary  absence  of  her  husband,  or  of 
her  separation  from  him,  sue  or  be  sued  alone.  She  may,  however,  sue 
or  be  sued  alone  when  the  husband  is  in  law  civilUer  mortuuSf  or  is  an 
alien  who  has  never  resided  in  this  government,  or  where  he  is  exiled  or 
banished  for  life  or  has  abjured  the  realm. 

Action  on  book  account.     The  opinion  states  the  case. 

A,  O.  Whittemore,  A.  Aldia  and  Jos,  Davis,  for  the  plaintiff. 

B.  Turner  and  B,  F.  SmaUey,  contra. 

By  Court y  Ssinneb,  0.  J.  The  facts  disclosed  by  the  pleadings 
in  this  case  are  that  the  goods,  to  recover  the  value  of  which 
this  action  was  brought,  were  sold  and  delivered  to  and  upon 
the  sole  credit  of  Sally  Reynolds,  one  of  the  defendants,  called 
the  wife  of  Elisha  Beynolds,  the  other  defendant,  previous  to 
their  marriage,  viz.,  in  October,  1816;  that  at  the  time  of  the 
sale  and  delivery  of  the  goods  she  was  the  wife  of  one  Joseph 
Emmerson,  then  living  in  Canada,  which  was  known  to  the 
plaintiff;  that  Emmerson,  a  citizen  bom  in  the  United  States, 
left  this  state  in  1812,  and  has  ever  since  resided,  and  still  re- 
sides, in  Canada,  furnishing  no  support  to  his  wife,  who  has 
since  the  absence  of  her  husband  transacted  business  and  con- 
tracted as  a  feme-sole. 

In  contemplation  of  law,  by  marriage  the  existence  of  the 
wife  is  merged  in  that  of  the  husband,  and  it  is  a  general  prin- 
ciple that  she  can,  during  coverture,  make  no  contracts  by 
which  she  is  bound,  or  sue  or  be  sued  alone.  To  this  rule  of 
law,  that  a  married  woman  is  incapable  of  suing  or  being  sued, 
without  her  husband,  there  are  excepted  cases,  and,  so  far  as  the 
principles  which  have  controlled  the  decisions  in  such  cases  ex- 
tend, the  court  feel  bound  to  recognize  them  as  the  law  here. 
Where  the  husband  is  accounted  in  law  civUUer  moriuus,  the 
wife  may  sue  or  be  sued  alone,  as  where  the  husband  is  exiled 
or  banished  for  life  or  has  abjured  the  realm.  So,  too,  where 
the  husband  is  an  alien,  having  never  resided  in  the  govern- 
ment, she  is  capable  of  suing  and  being  sued  alone.  But  we 
believe  there  is  no  principle  of  law  that  will  authorize  her  to 
sue  or  subject  her  to  a  suit  as  a  feine-sole  where  the  husband  is 
a  citizen  or  subject  of  the  government,  on  account  of  her  having 
a  separate  maintenance  or  of  his  temporary  absence;  that,  living 
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separate  and  apart  from  her  husband,  with  a  separate  mainte- 
nance,  will  not  authorize  the  wife  to  sue  or  subject  her  to  be 
sued  as  a  feme-%ohiy  is  now  well  settled:  Marshall  y.  SuUon,  8  T. 
B.  645. 

In  examining  the  cases  that  have  been  decided  bearing  upon 
the  question  upon  which  a  decision  is  called  for  in  this  case,  it 
will  be  found  that,  although  there  are  some  in  which  a  tempor- 
ary absence  of  a  citizen  or  a  sabject  would  seem  to  have 
been  a  ground  for  considering  the  wife  as  a  feme-9ole,  for  the 
purposes  of  contracting,  pleading  and  being  impleaded,  yet  it  is 
clearly  opposed  by  the  current  of  authority. 

In  the  case  of  Carrol  v.  Blencow,  4  Esp.  27,  decided  at  nui 
prius  by  Lord  Alvauley,  where  the  husband  was  transported  for 
seven  years  and  was  still  absent,  the  wife  was  held  liable,  not- 
withstanding the  seven  years  had  expired  at  the  time  of  plead- 
ing. 

The  case  of  De  OaUlon  v.  UAigle,  1  Bos.  &  P.  357,  in  which 
the  wife  was  held  liable  alone,  is  a  case  where  the  husband  was 
a  foreigner,  and  had  never  been  in  England.  The  case  decided 
as  above,  viz.,  against  the  wife,  by  Lord  Kenyon,  at  nisi  prius: 
Watford  V,  The  Duchess  de  la  Pienne,  2  Esp.  554,  is  also  a 
case  where  the  husband  was  an  alien,  though  he  had  been  dom- 
iciled in  England.  In  the  case  of  Franks  v.  The  Duchess  de  la 
Pienne,  the  decision  of  the  same  judge  is  as  in  the  former  case. 

These  are  the  cases  upon  which  the  plaintiff  principally  relies; 
but  from  examination  it  will  be  found,  none  of  them  come  up 
to  this  case;  and  if  the  principle  contended  for  can  be  extracted 
from  them,  it  is  not  supported  by  any  ancient  authority,  and  is 
very  clearly  and  fully  refuted  by  subsequent  decisions. 

In  the  case  of  Carrol  v.  Blencow^  the  ground  taken  is,  that 
the  husband  had  abjured  the  realm.  The  case  of  De  OaiUon  v. 
L'Aigle,  seems  to  have  been  decided  much  upon  the  authority 
of  Lady  Belknap's  case^  and  that  he  was  a  foreigner.  The  case 
is  clearly  to  be  distinguished  from  Lady  Belknap's ;  for  although 
it  is  said  by  Buller,  J.,  that  it  does  not  appear  whether  the 
husband  was  banished  for  one  year,  for  five,  or  for  life;  in  Go. 
Lit.  133,  in  treating  of  the  ability  of  the  wife  to  sue  alone,  the 
case  is  thus  stated:  ''If  by  act  of  parliament,  the  husband  be 
attainted  of  treason  or  felony,  and  saving  his  life,  is  banished 
for  ever,  as  Belknap,  etc.,  was,  this  is  a  civil  death,  and  the 
wife  may  sue  as  a  feme-sole.  But  if  the  husband,  by  act  of  par- 
liament, have  judgment  to  be  exiled  but  for  a  time,  which  some 
eall  a  relegation,  this  is  not  a  civil  death." 
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Jastice  Heath,  who  concurred  in  the  opinion  in  the  case  of 
De  OaiUon  v.  L'Aigle,  says,  in  the  case  of  Farrar  v.  The  CourUen 
Dowager  of  Oranard,  1  New  Bep.  81,  that  the  former  case  pro- 
ceeded mnch  upon  the  ground  of  the  defendant's  husband 
being  a  foreigner;  and  Lord  Eenjon,  in  the  case  of  Franks  v. 
The  Duchess  de  la  Pienne,  says:  "  Had  this  been  the  case  of  an 
Englishman,  who  might  be  presumed  to  have  the  animus  rever" 
iandi,  it  might  be  different."  In  the  case  of  Marsh  v.  Hutchin- 
son, 2  Bos.  &  P.  226,  Lord  Eldon,  in  giving  his  opinion,  limits 
the  right  of  the  wife  of  au  Eoglishman  to  sue  as  a  feme-sole, 
and  her  liability  to  be  sued  as  such  to  the  cases  of  the  civil 
death  of  the  husband;  and  in  this  opinion.  Heath,  J.,  seems 
to  concur;  and  on  the  subject  of  voluntary  absence,  says; 
"  There  is  no  case  in  which  the  wife  has  been  held  liable,  the 
husband  being  an  Englishman." 

In  the  case  of  Farrar  v.  The  Countess  Dowager  of  Chranard, 
1  New  Bep.  80,  the  wife  was  held  not  liable  upon  the  ground 
that  a  temporary  absence  of  the  husband  was  not  sufficient.  In 
the  case  of  Hopewell  v.  De  Pinna,  2  Camp.  113,  before  Lord 
Ellenborough,  where  the  husband  had  been  absent  twelve 
years  at  the  time  of  pleading,  and  eleven  years  at  the  time  oi 
making  the  contract,  the  only  question  that  was  raised  was, 
whether  it  was  incumbent  on  the  defendant  to  prove  her  hus- 
band to  be  living;  and  this  having  been  proved,  a  verdict  wafl 
taken  for  the  defendant. 

The  decision  in  the  case  of  Kay  v.  The  Duchess  de  la  Pienne^ 
8  Camp.  123,  would  seem  to  put  this  question  at  rest.  The 
same  Duchess  de  la  Pienne,  against  whom  Lord  Kenyon  had 
twice  decided  at  nisi  prius,  is  again  sued  (her  husband  being 
still  absent),  Lord  EUenborough  remarks:  "If  the  husband 
has  never  been  in  this  kingdom,  the  wife  of  an  alien,  I  think, 
may  he  sued  as  a  feme- sole ;"  and  he  supposes  it  probable,  the 
fact  that  he  had  once  been  in  England  was  not  distinctly 
brought  to  Lord  Kenyon's  attention. 

The  principles  of  this  decision  are  the  same  that  governed 
the  court  in  the  case  of  Marsh  y.  Huichinson,  though  Lord 
Ellenborough  goes  still  further,  and  denies  the  liability  of  the 
"wife  of  an  alien,  who  is  absent,  if  he  has  once  been  domiciled 
in  England;  a  distinction  not  taken  in  that  case.  The  plaintifl 
was  nonsuited,  and  at  the  ensuing  term,  the  whole  court  con- 
curred in  the  opinion  of  the  chief  justice,  and  refused  a  rule  to 
show  cause.  The  same  principle  is  fully  confirmed  in  the  oaM 
of  BoggeU  v.  Fne'r,  11  East,  301. 
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The  oonrt  can  not  listen  to  the  suggestion  that  the  husband, 
by  three  years'  absence,  has  lost  all  right  to  reclaim  the  \nfe 
without  her  consent,  nor  will  absence  alone,  for  any  length  of 
time,  deprive  the  husband  of  his  legal  rights  as  such  over  the 
wife.  There  is  nothing  in  this  case  that  shows  the  husband  did 
not  intend  to  return,  at  the  time  the  plaintiff  contracted  with  the 
wife,  nor  even  now,  excepting  that  the  wife  has  taken  another 
husband. 

If  the  wife  was  not  liable  at  the  time  of  contracting,  lapse  of 
time  can  not  make  her  so.  Suppose  the  husband  should  return 
while  the  action  was  pending,  could  the  plaintiff  proceed  with 
his  action  and  imprison  the  wife  ?  In  the  event  of  the  return  of 
the  husband,  it  will  hardly  be  contended  that  property  acquired 
by  the  wife  in  his  absence,  would  be  beyond  his  control,  or  that 
she  can  be  endowed.  It  is  not  perceived  upon  what  principle 
the  wife,*  for  some  purposes,  may  be  considered  as  a  feme-^uie^ 
and  for  others  as  covert 

Judgment,  that  the  plaintiff's  plea  is  insufficient. 


Pjnqrt  V.  Washbubn. 

[1  AnXKB,  964.J 

Oroxb  of  Proof.  ^Tbe  party  on  whom  rests  the  burden  of  proving  any  faet^ 
must  first  proceed  with  evidence  for  th&t  purpose,  and,  if  no  testimony  is 
given  tending  to  disprove  the  fact  thus  sought  to  be  established,  no  fni^ 
ther  testimony  will  be  received  upon  that  point 

Impaibino  Ck>RPORATB  HiGHTS. — ^Thc  legislature  can  pass  no  act  impairing 
the  rights  or  privileges  of  a  corporation  opposed  to  the  original  gnnt, 
without  its  consent. 

Aqbbiement  against  Publio  Polict. — ^An  agreement  to  grant  certain  privi- 
leges, in  consideration  of  the  withdrawal  of  the  opposition  to  the  passage 
of  an  act  through  the  legislature,  is  against  public  policy,  and  void. 

pAsaiKO  ToLL-OATB. — A  person  who  has  paid  toll,  or  who  is  exempt  from  pay- 
ment thereof,  has  the  right  to  open  the  gate  and  pass  through;  but  he 
must  not  commit  a  breach  of  the  peace  in  so  doing. 

Wbtt  of  error.  Washburn,  the  treasurer  of  the  Green  Moun- 
tain Turnpike  company,  brought  an  action  on  the  case  to  re- 
cover the  penalty  for  forcibly  passing  a  turnpike-gate  without 
having  first  paid  toll.  The  third  section  of  the  act  of  incorpora- 
tion provided,  **  that  no  person  shall  be  obliged  to  pay  any  toll 
at  either  of  said  gates,  who  shall  be  going  to  or  from  public 
worship,  or  to  or  from  any  grist-mill  or  saw-mill,  or  on  any 
militia  duty,  or  on  the  ordinary  domestic  business  of  familj 
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concerns. "  It  appeared  that  the  defendant  drove  up  to  the  toll- 
gate  one  evening,  announced  to  the  toU-gatherer  that  he  had 
been  to  the  mill,  refused  to  pay  toll,  and  drove  through  the 
gate.  Evidence  was  offered  to  prove  that  Pingry  had  been  to 
the  mill.  It  also  appeared  that  he  had  passed  through  the  gate 
in  the  morning  wiUiout  paying.  Defendant  claimed  further, 
that  the  road  was  then  free,  by  reason  of  an  act  empowering  the 
company  to  alter  and  resurvey  their  road,  on  condition  that  it 
should  be  free  to  the  inhabitants  of  the  town  where  the  defend- 
ant lived.  A  deposition  was  offered  in  evidence,  and  was 
received,  although  it  stated  that  it  was  not  taken  in  court,  as 
provided  by  statute,  for  the  reason  mentioned  in  the  deposition 
of  deponent's  bodily  infirmity.  After  the  defendant's  evidence 
was  in,  plaintiff  called  the  deponent  as  a  witness,  and  proceeded 
to  examine  him  in  chief.  Tbis  was  objected  to,  but  the  deposit 
tion  was  withdrawn,  and  the  witness  permitted  to  testify. 

The  defendant  prayed  an  instruction  to  the  jury  to  the  effect 
that,  as  he  was  traveling  on  domestic  business,  he  was  allowed 
to  go  free;  but  the  court  refused  the  instruction,  and  directed 
the  jury  to  find  for  the  plaintiff,  unless  the  defendant  proved 
that  he  was  entitled  to  the  privilege,  by  reason  of  the  nature  of 
his  business;  that  he  had  given  notice  of  and  claimed  such  privi- 
lege before  passing,  and  that  it  was  necessary  that  such  notice 
should  be  given  at  each  time  of  passing.  Defendant  excepted, 
and,  the  verdict  being  for  the  plaintiff,  prosecuted  this  writ  of 
error. 

H,  Everett^  for  the  plaintiff  in  error. 

B.  Waahbum,  pro  se. 

By  Court,  SxDmsB,  0.  J.  For  the  purposes  of  correct  and  reg- 
ular proceeding,  and  as  far  as  possible  of  placing  the  claims  of 
parties  upon  equal  footing,  in  the  trial  of  causes,  all  courts  are 
presumed  to  have  adopted  certain  rules  applicable  to  the  order 
in  which  the  testimony  shall  be  given.  The  rule  is,  that  the 
party  on  whom  rests  the  burden  of  proving  any  fact  shall  first 
proceed  with  evidence  for  that  purpose,  and  if  no  testimony  is 
given  tending  to  disprove  the  fact  thus  attempted  to  be  estab- 
lished, no  further  testimony  will  be  received  upon  that  point. 
A  departure,  however,  from  this  course  in  the  county  court  has 
never  been  held  by  the  supreme  court  cause  for  reversing  judg- 
ment, and  unless  the  order  of  proceeding  shall  have  been  such  as 
is  evidently  calculated  to  give  an  undue  advantage  it  would  not 
be  the  duty  of  this  court  to  interfere. 


^8  PiNGBT  V.  Washbubn.  [Vermon^ 

The  act  of  1822,  authorizing  the  company  to  resarvey  and  alter 
Aeir  road,  and  permitting  the  inhabitants  of  Moonthollj  to  pass 
Ae  gate  free  of  toll,  can  have  no  effect  upon  the  rights  of  a  cor- 
poration, unless  accepted  by  it.  The  legislature  can  pass  no  act 
impairing  the  rights  or  privileges  of  a  corporation  opposed  to 
the  original  grant,  withou  t  its  conseu  t.  It  appears  from  the  case 
ttiat  the  corporation,  after  this  act  was  passed,  proceeded  to  sur- 
vey the  ground  but  made  no  record  of  the  survey,  and  have  made 
no  alteration  in  the  road.  We  believe,  therefore,  there  has  beep 
no  acceptance  on  the  part  of  the  corporation  and  that  the  testi- 
mony was  properly  rejected. 

The  record  shows  that  the  defendant  below  offered  to  give  ev- 
idence of  a  contract  or  agreement,  between  himself  and  the  cor- 
iporation,  that  if  he  would  not  oppose  the  passing  of  the  act  of 
4822y  the  defendant  and  all  the  inhabitants  of  MounthoUy  should 
pass  the  gate  toll  free.  Whethf^r  the  testimony  was  rejected  on 
the  ground  that  defendant  did  not  desist,  or  that  he  procured 
the  conditions  to  be  annexed  to  the  act  without  the  consent 
of  the  corporation,  or  that  the  contract  was  against  sound 
policy,  does  not  appear;  but  that  such  contract  is  against 
sound  policy,  prejudicial  to  correct  and  just  legislation,  and,  of 
course,  void,  is  not  to  be  questioned. 

Depositions  are,  by  our  statute,  admitted  as  evidence  contraiy 
to  the  rules  of  common  law,  and  they  are  a  kind  of  testimony 
not  highly  favored.  A  strict  and  literal  compliance  with  the 
statute  is  necessary,  and  the  courts  have  refused  to  permit  par- 
ties to  avail  themselves  of  such -testimony,  although  the  forms 
required  may  have  been  strictly  pursued,  where  there  has  been 
any  deceit  or  fraud  practiced  in  the  taking. 

It  is  insisted  that  the  certificate  of  the  magistrate  is  conclu- 
bivc;  tliis  is  not  agreeable  to  the  practice  in  this  court,  nor  is  it 
correct.  If  the  certificate  is  defective,  parol  testimony  is  not  ad- 
initted  to  supply  the  omission.  The  magistrate,  in  taking  testi- 
mony to  be  improved  in  court,  is  acting  in  the  character  of  an 
agent  of  the  court,  and  no  deceit  practiced  by  him,  or  upon  him, 
will  be  sanctioned. 

If  the  cause  certified  for  taking  the  deposition  is  the  sickness 
of  the  deponent,  or  that  he  is  going  out  of  the  state,  would  not 
the  court  hear  testimony  of  his  being  present  in  court  at  the 
time  of  the  trial  ?  Or  would  they  permit  a  deposition,  taken  in 
Woodstock,  to  be  read,  though  certified  to  be  more  than  thirty 
miles  from  the  place  of  trial  ? 

The  withdrawing  the  deposition  and  improving  the  deponent 
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afterwards,  as  a  witness  upon  the  stand,  might  perhaps  cure 
the  eiTor,  if  the  case  showed  the  oral  testimony  to  have  been 
the  same  as  contained  in  the  deposition.  But  in  recurriDg  to 
the  record,  it  appears  that  the  testimony  given  on  the  stand  was 
in  addition  to  the  facts  contained  in  the  deposition,  and  the 
judge  in  charge  refers  the  jury  to  the  deposition  as  testimony. 
We  are  not,  however,  inclined  to  rest  the  opinion  wholly  upon 
this  point. 

The  defendant  below  was,  by  reason  of  his  employment  at 
the  time  he  passed  the  gate,  exempt  by  the  statute  from  the 
payment  of  the  toll.  The  manner  of  passing  in  the  morning, 
as  appears  from  the  case,  was  unquestionably  such  as  to  subject 
a  person  to  the  penalty  for  forcibly  passing  the  gate,  who  was 
subject  to  pay  toll.  It  was  the  duty  of  the  defendant  to  have 
given  notice  of  his  exemption;  and  the  toll-gatherer  would 
have  been  justified  in  resisting  forcibly,  without  such  notice. 

But  we  consider  the  penalty  does  not  attach  to  any  one  who 
is  not  liable  to  pay  toll.  If  a  person  has  paid  toll,  he  has  a 
right  to  open  the  gate  and  pass,  so  that  he  does  not  commit  a 
breach  of  the  peace;  and  if  he  breaks  the  peace,  although  the 
law  will  inflict  punishment  upon  him,  yet  not  by  imposing  the 
penalty  given  by  this  statute.  A  conviction  under  the  statute 
would  be  no  bar  to  a  prosecution  for  breach  of  the  peace.  The 
same  principle  will  apply  to  the  person  who  has  commuted  for 
a  given  period,  and  must  also  to  a  person  who  is  exempt  from 
toll  by  the  proviso  to  the  third  section  of  the  statute. 

There  is,  therefore,  error  in  the  judgment,  etc.,  and  the  same 
is  reversed. 


Mazozon  v.  Foot. 

[1  Axszm,  282.] 

BKnJBNDTO  TO  THB  Statb  publicly  by  a  debtor,  with  the  intent  to  perma- 
nently reside  therein,  although  in  a  part  distant  from  his  former  resi- 
dence, 18  a  returning  or  coming  within  the  state  within  the  meaning  of 
the  statute  of  limitations,  though  unknown  to  thQ  creditor.  So,  if  the 
return,  though  temporary  and  without  intent  to  remain,  is  known  to 
the  creditor,  and  is  such  as  to  give  opportunity  for  the  arrest  of  the 
debtor. 

MonoN  for  a  new  trial  in  an  action  of  debt  on  a  judgment. 
The  opinion  states  the  case. 

Dorasiua  Wooster  and  8.  S.  Fkdpa,  for  the  plaintiffs. 

Daniel  Chipman  and  Oeo,  Chipman,  coTitra. 
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By  Oourt,  Ssinheb,  C.J.  In  this  case  ve  are  called  upon  to 
give  a  constraction  to  that  part  of  the  tenth  section  of  the 
statute  of  limitations^  which  excepts  from  its  operation  actions 
against  debtors  absent  from  the  state  at  the  time  the  cause  of 
action  accrues,  and  bj  which,  "  after  such  absent  person's  com- 
ing or  return  within  the  state/'  the  same  time  is  limited  for 
bringing  the  action  as  in  other  oases.  The  case  shows  that  at 
the  time  the  cause  of  action  accrued,  the  defendant  was  a  resi- 
dent in  the  state  of  Now  York,  and  the  plaintiffs  in  this  state; 
that  within  eight  years  from  the  time  the  cause  of  action  ac- 
crued, the  defendant  had  in  two  instances  come  to  the  town  of 
Middlebury,  in  this  state,  and  remained  there  publicly  several 
weeks;  and  from  these  facts  the  court  instructed  the  jury  thai 
the  defendant  was  not  entitled  to  the  benefit  of  the  statute. 

It  can  not  be  supposed,  nor  does  the  defendant  insist,  thai 
eveiy  coming  or  return  into  the  state  would  set  the  statute  in 
operation.  He  admits  it  must  be  such  aa  that,  by  due  diK- 
gence,  the  creditor  might  cause  an  arrest 

If  the  debtor  should  lemoye  or  return  into  the  state  puUidy, 
and  with  a  Yiew  to  dwell  and  permanently  reside  within  its 
jurisdiction,  although  in  an  extreme  part  from  the  place  of  his 
former  residence,  or  that  of  the  creditor,  this  would  un- 
doubtedly bring  the  case,  by  a  correct  construction  of  the 
statute,  within  its  operation,  though  the  creditor  should  haTS 
no  knowledge  of  his  return.  So,  too,  if  the  debtor,  having  no 
intention  to  reside  here,  comes  or  returns  into  the  state,  and 
this  is  known  to  the  creditor,  and  he  has  opportunity  to  arrest 
the  body,  the  case  is  brought  within  the  statute.  In  the  latter 
case,  it  is  necessary  the  creditor  should  be  apprised  of  his 
debtor's  being  within  the  jurisdiction  of  this  state;  and  the 
only  question  in  the  case  before  us  is,  were  the  jury  at  liberty 
to  presume  such  knowledge  in  the  plaintiff  from  the  facts  pro- 
duced on  trial?  We  believe  no  such  logal  inference  would 
arise.  It  would  be  dangerous  to  adopt  it  as  a  rule,  that  the 
residence  of  the  creditor  in  an  adjoining  town  to  that  in  which 
his  debtor  may  have  been  for  a  short  period,  would  raise  a  pre- 
sumption that  the  creditor  knew  the  fact,  and  it  would  be  diffi- 
cult to  say  what  facts  should  afford  such  presumption.  Within 
what  distance  of  the  creditor's  residence  the  debtor  shall  come, 
how  long  he  shall  remain,  and  how  publicly  he  shall  sojourn, 
cannot  be  settled  by  any  general  rule.  We  therefore  believe 
the  only  safe  and  practicable  rule  is,  to  require  proof  of  actual 
knowledge,  where  the  residence  is  only  temporary. 

Motion  denied  and  judgment  on  the  verdict. 
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Blakb  v.  Howe. 

[1  AiXKiis,  306.] 

Teztant  akd  SuB-TXNAxrr  miut  deliver  up  poflsesnon  to  the  landlord  before 
either  can  assert  an  outstanding  title  or  one  purchased  by  him. 

Tat  Salb,  Who  mat  Acquire  Tnu  by. —  A  tenant  in  possession  who  i» 
under  obligation  to  pay  the  taxes,  can  not  acquire  title  to  the  prenusea 
by  a  purchase  at  a  tax  sale  made  in  his  own  name,  or  in  the  name  of  an- 
other person  for  his  benefit;  and  it  seems  that  a  title  so  acquired  would 
remain  void  in  the  hands  of  a  bonajide  purchaser  without  notice. 

ttxw  Trial  on  Ground  of  Surprise  will  not  be  granted  unless  it  appear* 
that  the  moving  party  was  injured  by  the  surprise,  and  that,  if  a  nsnr 
hearing  be  granted,  he  can  make  out  a  good  cause  of  action  or  defense. 

Ejbotmknt.    The  opinion  states  the  case. 

Nicholas  Baylies  and  Wm.  Upham,  for  the  plaintiff. 

Samuel  Prentiss  and  O.  ff.  Smithy  contra. 

By  Court,  HxrroHiNBONy  J.  This  is  an  action  of  ejectment  for 
an  undivided  half  of  a  mill-lot  and  priyilege  in  the  town  of 
Moretown.  It  has  been  tried  upon  the  general  issue,  and  the 
plaintiff  obtained  a  yerdict.  The  court  are  now  caUed  to  a  re- 
vision of  the  point  decided  at  the  trial,  which  appears  in  the 
exceptions  then  taken  and  allowed;  also  to  decide  upon  a  mo- 
tion for  a  new  trial  urged  on  the  ground  of  an  alleged  surprise 
upon  the  defendant  in  the  testimony  of  one  Stephen  Pierce^ 
whose  testimony  is  summarily  detailed  in  the  exceptions. 

It  is  proper  to  preserve  the  separate  nature  of  these  two  ques- 
tions, and  not  confound  them,  at  all;  the  first  depending  upoxk 
strict  right,  and  the  other  being  addressed  to  the  sound  disore* 
tion  of  the  court,  upon  an  equitable  as  well  as  a  legal  view  of 
the  cause.  Upon  reading  the  exceptions  and  the  copy  of  the 
lease  from  the  x^laintiff  to  one  Cephas  Carpenter,  made  a  part 
of  the  case,  the  plaintiffs  prima  facie  right  to  recover  and  be 
let  into  the  possession,  as  tenant  in  common  with  the  owner  of 
the  other  moiety  of  the  premises,  is  put  at  rest.  The  defense 
set  up  supposes  that  the  plaintiff  had  made  out  sufficient  title 
to  driye  the  defendant  in  his  defense  to  set  up  a  better  title. 

It  is  probably  of  but  little  consequence  in  the  present  action 
who  owned  the  other  half  of  the  premises;  but  the  case  shows 
that  the  defendant  had  a  right  to  possess  that  by  title  derived 
from  Jonathan  Arms,  and  that  the  plaintiff,  before  the  com- 
mencement of  this  action,  had  requested  the  defendant  to  let 
him  in  as  tenant  in  common,  which  the  defendant  refused. 

It  appears  by  the  case  that  the  defendant  offered  evidence 
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to  show  that  the  title  to  the  moiety  of  the  premises  now  claimed 
by  the  plaintiff  was  not  in  the  plaintiff,  but  in  one  Biigham 
Howe,  under  whom  the  defendant  claims  to  hold  the  same. 
This  evidence  was  objected  to  by  the  plaintiff,  and  excluded  by 
the  court.  This  is  the  decision  we  are  called  upon  to  revise, 
and  its  correctness  or  incorrectness  depends  upon  the  question 
whether  the  defendant  stood  in  a  situation  which  entitled  him 
to  set  up  an  outstanding  title,  or  purchase  of  such  title,  to 
screen  himself  from  resigning  the  possession  of  the  premises  to 
the  plaintiff. 

It  appears  by  the  testimony  of  Stephen  Pierce,  that  Cephas 
Carpenter  procured  C.  P.  Van  Ness  to  bid  off  the  premises 
when  sold  for  the  direct  tax,  and  also  procured  said  vendue 
purchaser  to  convey  the  same  to  the  witness.  Pierce,  to  secure  a 
debt  due  to  him  from  Carpenter;  that  he  informed  Jones  of 
this,  and  that  Jones  made  an  a^freement  with  Carpenter,  by 
reason  of  which  Pierce  conveyed  the  premises  to  Jones  and 
Beed.  It  also  appears  by  the  case,  that  Jones  deeded  to  the 
defendant,  and  that  he  took  possession  under  that  deed.  By 
adverting  to  the  lease  from  the  plaintiff  to  Carpenter,  which 
was  upon  record  soon  after  its  date,  it  appeal's  that  Carpenter 
was  to  pay  all  the  taxes  upon  the  premises  during  the  continu- 
ance of  his  lease,  for  one  of  which  taxes  this  sale  was  made. 
Now  if  the  testimony  upon  these  points  is  taken  for  truth.  Car- 
penter attempted  the  grossest  fraud  upon  the  plaintiff,  and,  by 
this  circuitous  series  of  conveyances,  would  now  take  the  whole 
avails  to  himself.  But  the  law  will  treat  the  vendue  deed  aa 
void  from  the  beginning,  it  being  procured  by  and  for  the  ben- 
efit of  him,  who,  as  respects  the  plaintiff,  was  bound  to  pay  the 
taxes  and  prevent  a  vendue  sale.  This  is  not  all;  the  above 
testimony,  if  true,  shows  Carpenter  holding  under  the  plaintiff, 
Jones  under  Carpenter,  though  the  deed  in  form  was  from 
Pierce,  the  trustee  of  Carpenter,  and  the  defendant  under  his 
deed  from  Jones.  This,  in  the  view  of  the  court,  places  the 
defendant  in  the  place  of  Carpenter  as  to  this  moiety;  the  de- 
cision was  therefore  correct,  excluding  this  testimony,  for  ac- 
cording to  the  authorities  cited,  and  all  the  decisions  with 
which  the  court  have  become  acquainted,  the  tenant  and  sub- 
tenant must  deliver  up  his  possession  to  the  landlord  before  he 
can  shield  himself  with  an  outstanding  title,  or  one  by  him 
purchased  in. 

If  the  testimony  thus  offered  had  been  of  a  character  to  con- 
tradict the  testimony  of  Pierce,  or  any  other  testimony  of  the 
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plaintiff,  it  ought  to  have  been  admitted.     This,  howeTer,  was 
ziot  its  character,  nor  was  it  offered  for  each  a  purpose. 

But  it  is  urged  that  the  defendant,  when  he  purchased,  might 

«afelj  relj  upon  the  title  which  appeared  of  record,  and  was 

not  obliged  to  learn  or  notice  the  circumstances  now  relied 

upon,  which  do  not  appear  of  record.     The  court,  in  answer  to 

this,  are  not  aware  that  a  vendue  deed,  void  in  its  conception 

And  growth  to  maturity,  was  ever  established  in  favor  of  a  bona 

fide  purchaser  without  notice.     Yet,  if  such  were  the  law,  we 

ehould  do  injustice  to  apply  it  to  a  case  like  the  present,  where 

it  seems  the  facts  which  would  constitute  the  fraud  were  not  at 

all  enveloped  in  secrecy.     Fierce  tells  all  the  particulars  to  his 

-vendue.    No  one  will  suspect  that  C.  P.  Van  Ness  would  hesitate 

a  moment  to  inform  at  whose  request  he  bid  off  the  premises, 

and  at  whose  direction  he  deeded.     The  defendant,  then,  while 

his  ignorance  alone  can  warrant  a  pretense  for  the  application 

of  the  above  principle  in  his  favor,  must  be  presumed  to  know 

a  fact  so  easily  learned.    Notwithstanding  this  question,  apparent 

on  the  exception,  judgment  must  be  rendered  on  the  verdict. 

We  will  now  examine  the  question  of  surprise.  The  defend- 
ant contends  he  was  surprised  by  the  testimony  of  Pierce,  and 
produces  sundry  affidavits  to  show  his  ability  to  gainsay  that 
testimony  on  a  future  trial.  The  affidavits  of  Thomas  Beed  and 
Cephas  Carpenter  are  offered  by  the  defendant,  and  objected  to 
on  account  of  interest.  The  situation  of  Carpenter  appears  on 
the  exceptions,  and  these  show  that  he  had  the  whole  benefit  of 
the  sale  to  Jones  and  Heed ;  and  if  their  title  should  fail  on  account 
of  the  badness  of  the  title  procured  by  Carpenter  to  Pierce,  and 
that  badness  fully  known  to  Carpenter,  as  now  appears,  there 
would  be  a  remedy  against  Carpenter,  either  at  law  or  equity, 
for  the  money  he  received  on  the  sale.  His  interest  is  sufficient 
to  exclude  his  affidavit. 

Thomas  Beed  appears,  and  is  admitted  to  be  tenant  in  com- 
mon, as  to  title,  with  Brigham  Howe,  under  whom  the  defend- 
ant claims  to  set  up  his  adverse  title.  It  is  contended  that  this 
only  shows  him  to  have  an  interest  in  the  question,  but  not 
affected  by  the  decision  of  this  cause;  therefore  its  effect  is  upon 
his  credit,  not  his  competency.  By  law  the  title  of  several 
tenants  in  common  is  per  my  et  per  tout,  as  the  law  provides, 
and  a  recovery  by  one  in  ejectment  inures  for  the  benefit  of  the 
other,  for  many  purposes.  It  avoids  the  running  of  the  statute 
of  limitations,  and  the  possession  acquired  or  retained  by  the 
decision  of  such  action,  inures  equally  to  the  benefit  of  all.  He 
could  not  testify  on  the  trial  if  offered. 
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It  is  suggested,  however,  that  the  affidayits  of  interested 
witnesses  may  be  used  in  motions  for  new  trials.  This  is  not 
correct  with  regard  to  the  principal  facts  discovered  and  in- 
tended to  be  proved  on  a  future  trial.  But,  with  regard  to  the 
fact,  that  the  former  testimony  was  a  surprise,  not  being  ex- 
pected, or  that  the  testimony  relied  upon  is  newly  discovered, 
the  affidavit  of  the  party  is  admissible,  and  indeed,  he  is  the 
only  person  who  can  make  such  affidavit.  Both  affidavits  objected 
to  are  excluded.  The  other  affidavits  but  faintly  apply  to  the 
point  in  question. 

But  there  is  a  view  of  this  question  that  renders  unnecessary 
any  very  critical  examination  of  the  weight  of  the  testimony 
opposed  to  that  of  Pierce.    The  court  have  already  suggested 
that  this  question  is  addressed  to  their  sound  discretion  for  the 
purpose  of  doing  justice  between  the  parties.    Now  the  defend- 
ant ought,  not  only  to  show  a  surprise,  but  to  show  that  he  is 
injured  by  it;  to  show  that,  upon  a  new  hearing,  he  can  make 
out  such  title  as  would  probably  be  not  only  a  legal,  bat  an 
equitable  defense  to  the  action.    If  he  would  claim  anything  on 
account  of  the  title  of  Brigham  Howe,  he  should  show  to  the 
court  what  that  title  is.     That,  when  adduced,  may  appear  but 
another  link  in  the  semi-chain  of  title  under  the  plaintiff.     Or  it 
may  appear  so  wholly  defective  as  to  amount  to  no  title  what- 
ever.   It  does  not  yet  appear  to  the  court,  that  the  defendant 
has  anything  whatever  to  show,  on  another  trial,  which  he  did 
not  in  fact  show  on  the  former  trial,  except  the  testimony  of 
those  witnesses,  whose  affidavits  the  court  have  already  disposed 
of.    Upon  the  whole  view  of  the  case,  the  court  direct  that  judg- 
ment be  entered  for  the  plaintiff,  according  to  the  verdict. 

Prkzitibs,  J.,  being  of  counsel,  did  not  sit  in  the  cause. 


• 

Who  mat  Pusohasb  at  Tax  SiiLB. — It  is  a  imivenal  principle  that  om 
who  ought  to  pay  the  taxes  on  property  cannot,  by  omitting  to  do  so,  pnr^ 
chase  at  a  sole  of  the  property  for  the  non-payment,  and  thereby  strengthen 
his  title.  A  purchase  by  one  whose  duty  it  was  to  pay  the  taxes  operates  ss 
payment  only;  he  can  derive  no  benefit  as  against  a  third  party  by  the  neg- 
lect of  the  duty  ho  owed  to  such  party:  Ouynn  ▼.  MeOauley,  32  Ark.  97; 
Jacks  V.  Dyer,  31  Id.  334;  FaUan  v.  Chidester,  46  Iowa,  588:  Weare  v.  Van 
Meter,  42  Id.  128.  Allen  v.  PooU,  54  Miss.  323;  McLaughlin  v.  Green,  48  Id. 
175;  Bertram  v.  Cook,  32  Mich.  518;  Duboia  v.  Campau,  24  Id.  368;  Lacejfy. 
Dmvis,  4  Id.  152;  8mUh  v.  Phelps.  63  Mo.  585;  Morrill  r,  Douglass,  17  Eaa. 
291;  CarUhers  v.  Weaver,  7  Id.  110:  Busehv.  HuUon,  75111.  343;  Higgka 
V.  Cro^y,  40  Id.  260;  Frye  v.  Bank  qflUinois,  11  Id.  367;  WiUard  v.  Strong, 
14  Vt.  532;  Doumer  v.  SmUh,  38  Id.  464;  Brown  v.  Simons,  44  K.  H.  475} 
Vamey  v.  Stevens,  22  Me.  331;  MaUhews  v.  Light,  32  Id.  305;  Hasheli  r. 
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JhUnam,  42  Id.  244;  Coxe  v.  WaXcoU,  27  Pa.  St.  154;  Rtinboth  v.  Zerlee  Run 
Co,,  29  Id.  139;  Oldham  v.  Jrnies,  5  B.  Mon.  458,  467;  MiUerY.  WilUams, 
16  Gratt  222;  iSmi^  v.  Lewis,  20  Wis.  369;  /Vcn^z  v.  KloUch,  23  Id.  312; 
JEdgarUm  ▼.  Schneider,  26  Id.  385;  iTe^^^s^  v.  ^66o^,  13  Cal.  609;  McMmn  v. 
JTAeten,  27  Id.  300;  Oarwood  v.  Hastings,  38  Id.  216;  P/att  v.  St,  Clair's 
Heirs,  6  Ohio,  227;  Douglas  v.  DangerJUld,  10  Id.  152;  Williams  v.  Totww- 
«iu2,  31  N.  Y.  411.  It  is  in  determining  upon  whom  a  duty  to  pay  the  taxes 
may  rest  that  the  difficulty  arises  in  applying  this  principle. 

Onb  in  Possession. — The  question  has  presented  itself  in  many  cases, 
'Whether  the  fact  of  possession  at  the  time  the  taxes  were  assessed,  of  itself 
imposed  such  an  obligation  upon  the  tenant  to  pay  the  taxes  as  would  dis- 
qualify him  from  purchasing  at  the  tax  sale.  In  considering  this  proposition, 
a  distinction  should  be  borne  in  mind  between  it  and  the  case  of  one  in  pos- 
session under  some  contract  by  the  terms  of  which  he  either  was  required  to 
pay,  or  was  released  from  paying,  the  taxes.  The  duty  of  one  holding  under 
«ach  a  contract  is  of  course  determined  by  the  conditions  thereof.  Yet  his 
relation  towards  the  person  stipulated  to  keep  down  such  charges,  may  be 
«ach  as  would  prevent  his  acquiring  title  to  the  land  by  bidding  at  the  tax 
«ale;  for  example,  the  relation  of  landlord  and  tenant,  vendor  and  vendee 
in  possession  under  contract  to  convey.  In  the  case  of  mere  occupancy 
either  by  an  intruder  or  by  an  adverse  claimant,  the  opinions  of  text- writers 
and  of  the  courts  have  been  somewhat  confused.  But  recent  decisions  ap- 
pear to  adopt  concurring  views  upon  the  subject.  In  Douglas  v.  Dangerfield, 
10  Ohio,  152,  one  who  had  gone  into  possession  under  a  tax  deed  which  proved 
invalid,  was  precluded  from  relying  upon  a  seoond  tax  title  which  accrued 
while  he  was  in  the  occupancy  of  the  land.  And  several  Wisoonsin  authori- 
ties are  to  the  effect,  that  one  in  possession  of  land  under  a  claim  of  title, 
ought  to  pay  the  taxes,  and  cannot  purchase  at  a  tax  sale:  Bassett  v.  Wdch,  22 
Wis.  175;  Jones  ^r.  Davis,  24  Id.  229;  WhUney  v.  Ounderson,  31  Id.  379.  In 
Ijink  ▼.  Doetfer,  42  Id.  391,  a  distinction  is  made  which  in  a  measure  har- 
monizes the  law  of  that  state  upon  this  subject,  with  that  of  others  in  this 
country.  The  distinction  turns  upon  the  nature  of  the  possession.  The  pur- 
chaser at  the  tax  sale  took  possession  of  unoccupied  premises  without  color 
or  claim  of  title,  and  so  possessed  them  from  his  entry  to  the  date  of  the 
tax  deed.  So  far  as  the  record  discloses,  he  claimed  no  right  in  the  premises 
before  he  took  and  recorded  his  tax  deed.  He  appeared  to  have  been  a  mere 
intruder;  and  it  did  not  appear  that  the  taxes  for  non-payment  of  which  the 
lands  were  sold,  had  been  assessed  to  him.  In  decreeing  that  such  a  posses- 
sor might  purchase  at  the  tax  sale,  the  court  say:  "Though  such  naked 
possession  is  regarded  as  held  in  subservience  to  the  legal  title,  and  may  sub- 
ject the  tenant  to  some  form  of  action  for  the  profits  of  the  premises,  yet  it 
implies  no  privity  of  contract  with  the  legal  owner  or  duty  to  pay  taxes;  nor 
does  it  preclude  him  from  acquiring  adverse  title  to  himself  by  tax  deed  or 
other  conveyance."  The  court  expressly  state  that  had  the  tenant  entered 
under  a  claim  of  title,  and  continued  the  possession  and  the  claim  so  as  to 
set  the  statute  of  limitations  running,  he  would  have  been  taken  as  the  owner 
for  the  purpose  of  taxation,  and  that  he  could  not  be  tolerated  to  claim  own- 
ership for  one  purpose  and  deny  it  for  another.  The  purchaser  was  allowed 
to  set  up  an  adverse  title  commencing  with  his  tax  deed. 

That  the  mere  occupancy  of  land  is  not  of  itself  sufficient  to  render  one  in- 
competent to  purchase  at  a  tax  sale  is  decided  in  Blackwood  v.  Van  VleU,  30 
Mich.  118,  Judge  Cooley  saying  that  possession  merely  is  not  inconsistent 
with  a  state  of  facts  that  would  impose  the  duty  of  paying  the  tax  upoc 
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■ome  other.  And  in  California  the  principle  has  been  often  reiterated,  thai 
to  deprive  a  person  of  the  rights  of  a  purchaser,  it  is  neeessaiy  that  he  should 
have  been  under  some  duty,  l^gal  or  moral,  to  pay  the  tax.  If  the  occnpanfc 
was  under  no  such  obligation  '*  there  is  no  principle  of  law  or  equity  which 
precludes  him  from  purchaain/;  at  the  sale,  although  in  possession  at  the  time 
the  assessment  was  made  or  when  the  land  was  sold:*'  Afoss  v.  Shear,  25  CaL 
45.  But  it  is  equally  well  settled  in  that  state  that  if^  at  the  time  of  the 
assessment,  the  purchaser  was  in  possession  of  the  lot,  claiming  it^  or  some 
interest  in  it,  and,  by  the  terms  of  the  assessment,  it  was  assessed  to  him  as 
a  claimant^  known  or  unknown,  the  purchase  amounted  to  but  a  discharge  of 
his  obligation  under  the  law.  The  possession  under  a  claim  of  ownership  is 
subject  to  taxation,  and  imposes  on  the  occupant  the  duty  of  paying  the  tax 
levied  on  the  property:  Beily  v.  Laneader,  39  CaL  357;  Barrett  v.  Amarein^ 
86  Id.  323;  Bernal  v.  Lynch^  36  Id.  135;  Copjnnger  v.  Bieey  '33  Id.  425; 
MeMinn  v.  Wlielan,  27  Id.  318;  KeUey  v.  Alitott,  13  Id.  609.  The  fact 
that  the  lands  were  assessed  and  sold  in  the  name  of  a  particolar  person  does 
not  alone  preclude  his  purchase  of  them  at  the  tax  sale  if  he  was  under  do 
obligation  to  pay  the  taxes  and  they  were  assessed  to  him  through  no  agency 
nf  his  own:  Pleasants  v.  ScoU^  21  Ark.  370i. 

In  Barrett  v.  Amerein,  supra,  the  test  is  applied  that  if  the  possession  is 
inch  as  might  ripen  into  a  good  title  under  the  statute  of  limitationfl^  the  oc- 
cupant had  a  taxable  interest  in  the  land.    Curtis  v.  Smith,  42  Iowa,  665^ 
presented  these  facts:     The  defendant  claimed  under  a  tax  deed,  which 
the  plaintiffs  sought  to  impeach  on  the  ground  that  at  the  time  of  the  aa- 
•essment  the  defendant  was  in  possession  under  a  quitclaim  deed  from  the 
lame  man  from  whom  they  derived  title  by  a  conveyance  prior  to  the  quit- 
claim deed*    Actual  occupancy  was  not  made  out.    Bat  the  court  said  that 
the  quitclaim  deed  conveyed  no  title  to  the  defendant,  and  therefore  im- 
posed no  duty  on  him  to  pay  the  tax;  that  if  he  was  in  possession  under 
the  quitclaim  deed  he  was  a  mere  trespasser,  and  not  forbidden  to  acquire 
a  tax  title  on  the  land.*   And,  in  conclusion,  it  is  said  that,  "where  pos- 
session is  hrld,  neither  as  a  tenant,  trustee  nor  agent  of  the  land  owner, 
it  can  be  no  impediment  to  the  acquisition  of  a  tax  title  upon  the  land." 
Citing:  Stears  v.  HoUenbech,  38  Iowa,  550;  Hunt  v.  Jiowland^  22  Id.  33; 
Thomas  v.  Stickle,  32  Id.  71;  Smith  v.  Lewis,  20  Wis.,  350;  Bouman  v. 
CoderiU,  6  i^an.  311;  Coxe  v.  Oibson,  27  Pa.  St   160;  Blaieley  v.  Bmion, 
13  HI.  708;  Lybrand  v.  Haney,  31  Wis.  230,  and  the  California  anthoritiw 
above  quoted.     See,  further,  for  an  instructive  opinion  upon  this  partieslsr 
point,  Cooley  on  Taxation,   350,  351,  and  Blaokwell  on  Tax  Titles,  see. 
400.    The  doctrine  announced  in  Lacey  v.  Davis,  4  Mich.  152,  that  one  who 
enters  upon  land  on  which  there  is  a  charge  for  unpaid  taxes  can  not  por- 
chaso  at  th«  sale  is  questioned  and  disapproved  in  the  subsequent  decision  of 
Blackwood  v.  Van  VUU,  30  Mich.  118.     But  in  Bowman  v.  Eckstein^  46  Iowa, 
683,  aTi  asfugnment  of  a  tax  certificate  to  one  who,  subsequently  to  the  sal^ 
but  before  Uie  expiration  of  the  time  within  which  to  redeem,  had  became 
the  holder  if  the  patent  title,  was  held  to  operate  not  as  a  dischaige  from 
the  lien  of  prior  delinquent  taxes,  but  as  a  redemption  from  the  tax  saie. 
From  this  Npinion,  however,  two  of  the  court  dissented.      It  might  be  made 
a  question  whether  the  mere  claiming  title  to  land  by  one  not  in  possession 
would  of  itself  be  sufficient  to  disqualify  him  from  purchasing  at  a  tax  ssle. 
It  would  Aeem,  however,  to  follow,  from  the  general  prindple  of  the  owmi'i 
duty  to  pay  taxes,  that  one  could  not  claim  ownen^p  for  one  pozpose  and 
iUrr  'tt  vhen  his  obligations  as  owner  were  concerned. 
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MoBTOAOOB  Ajn>  MoBTOAGEK — ^In  regard  to  the  respective  duties  of  tb» 
mortgagor  and  mortgagee  to  pay  the  taxes  assessed  on  the  mortgaged  prem- 
iaea,  the  decisioiis  are  not  uniform.  As  a  general  proposition,  however,  it 
may  he  safely  asserted  that  a  mortgagor  can  not,  hy  acquiring  a  tax  title  upon 
the  land,  defeat  the  lien  of  the  mortgagee:  Fuller  v.  Uodgdon,  25  Me.  253; 
Fair  v.  ^rotm,  40  Iowa,  209;  Dayton  v.  RUe,  47  Id.  429;  Stearsv.  Tlollenhfck, 
38  Id.  660;  Fryt  v.  Bank  of  Illinois,  11  111.  3C7;  Avery  v.  JudUl,  21  Wis.  262. 
And  the  rule  is  the  same  with  respect  to  parties  claiming  title  under  the 
mortgagor:  Fair  v.  Brown,  40  Iowa,  209,  citing  Porter  v.  Lafferty,  33  Id.  254, 
and  Steara  v.  IloUenbeck,  38  Id.  550.  The  reason  upon  which  these  decisiona 
pfToceed  is  said  in  Fair  v.  Brown,  supra,  to  be  the  obligation  of  the  mortgagor 
or  other  party  claiming  under  him  to  pay  the  taxes.  But  whether  the  mort- 
gagor might  not  purchase  at  a  tax  sale  of  the  premises  where  the  mortgagee- 
was  in  possession,  receiving  the  rents  and  proOts,  and  there  was  no  stipula- 
tion in  the  mortgage  tliat  the  mortgagor  should  pay  assessments  and  taxes» 
ia  a  question  which,  it  is  believed,  has  not  received  a  judicial  determination* 

Although  the  decisions  appear  harmonious  in  stating  the  principle  concern- 
ing the  mortgagor's  liability,  the  cases  seem  to  bo  opposed  on  the  power  of 
the  mortgagee  to  buy  at  a  tax  sale.  In  Black  well  on  Tax  Titles,  sec.  399, 
it  is  laid  down  that  the  mortgagee  can  not  acquire  any  title  at  a  tax  sale 
whereby  the  mortgagor  may  become  barred  of  his  equity  of  redemption, 
whether  he  is  in  or  out  of  possession.  To  support  this  statement,  McLaugh^ 
Un  Y.  Green,  48  Miss.  209,  and  Broum  v.  Simons,  44  N.  H.  475,  are  referred 
to.  In  the  first  citation,  the  disability  of  the  mortgagee  to  acquire  any  addi- 
tional title  under  a  tax  deed,  was  based  on  the  broad  ground  of  his  interest 
in  the  land  as  mortgagee;  and  a  purchase  by  him  was  held  to  inure  to  tho 
benefit  of  all  parties  interested.  In  the  other  decision,  the  mortgagee  was  in 
possession,  and  under  such  circumstances.  Judge  Bellows  said,  that  the  mort* 
gagee  "holds  the  estate  with  duties  and  obligations  analogous  to  those  of  » 
trustee,  and  is  bound  to  make  necessary  repairs.  Indeed,  by  the  entry  and 
taking  possession  he  assumes  the  duties  of  provident  owner,  and  in  the  nature 
of  bailiff  to  the  mortgagor,  is  subject  to  an  account  for  the  profits:  Pow.  on 
Mortg.  464;  4  Kent's  Com.  167;  Hughes  v.  Williams,  12  Ves.  493,  note  a; 
Hunt  v.  Maynard,  6  Pick.  491.  It  is  accordingly  held  that  if  such  mortgagee 
procure  the  grant  of  a  new  term,  after  the  expiration  of  the  old  one,  it  will 
be  in  trust  for  the  mortgagor  and  redeemed  with  the  principal:  Pow.  on  Mort 
97,  98,  and  cases  cited;  4  Kent's  Com.  167.  So  if  ho  assign  over  his  mort- 
gage to  an  insolvent  person  he  will  be  bound  to  answer  for  the  profits  still; 
for  it  is  breach  of  trust  to  assign  such  pledge  to  an  insolvent:  3  Bac  Abr.  658; 
Pow.  on  Mort  467>  and  cases  cited.  Upon  these  principles  we  think  that 
Thayer,  the  mortgagee,  could  acquire  no  title  to  the  property  mortgaged,  or 
any  part  of  it,  by  the  purchase  at  the  tax  sale  while  he  was  in  possession,  and 
taking  the  rents  and  profits;  but  we  think  it  was  clearly  his  duty  to  pay  such 
taxes  and  add  the  amount  to  the  mortgage  debt."  In  McLaughlin  v.  Orten^ 
48  Miss.  209,  the  court  recognized  the  right  of  the  mortgagee  to  be  repaid  the 
amount  he  had  advanced  at  the  tax  sale,  with  interest. 

The  fact  of  the  mortgagee's  possession  was  pronounced  a  very  important 
circumstance  in  affecting  his  right  to  purchase,  in  Wateraon  v.  Devoe,  18 
Kan.  223.  There  several  decisions  are  reviewed,  and  the  conclusion  reached 
that  "the  oases  that  support  the  rule,  that  a  mortgagee  can  not  affect  the 
rights  of  the  mortgagor  by  purchasing  the  property  at  a  sale  for  delinquent 
taxes  accruing  on  the  premises  are  either  made  in  states  where  the  common 
law  prevails  as  to  the  character  of  mortgages,  or  in  actions  in  which  the 
mortgagee  was  in  the  actual  possession  of  the  premises."    Chickering  v.  FaiU^ 
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26  IIL  SffI,  is  quoted  m  adopting  the  conunon  law  idea  that  the  mortgagee 
held  the  legal  title,  while  the  equitable  right  of  redemption  alone  remained 
in  the  mortgagor.  The  authority  from  Kansas  decides  that  a  mortgagee  not 
in  possession  is  under  no  obligation  to  pay  the  taxes  on  the  mortgaged  prem- 
isesy  and  was  not  debarred  therefore  from  acquiring  a  title  thereto  by  a  pax^ 
ohase  at  the  tax  sale.  Willtams  v.  T<»on9end,  31  N.  Y.  411,  is  cited  to 
justify  the  opinion  delivered.  Judge  Davis,  in  this  case,  does  say  that  the 
mortgagee  had  no  duty  to  perform  to  the  mortgagor,  or  toward  the  mort- 
gaged premises  that  precluded  her  from  buying  at  the  tax  sale;  and  the  lan- 
guage of  the  court  seems  to  favor  the  doctrine  that  at  least  a  mortgagee  oat 
of  possession  might  purchase  at  a  tax  sale.  WilUams  v.  Toumsend,  is  approv- 
ingly mentioned  in  SturdetxifU  v.  McUher,  20  Wis.  576,  585.  But  in  Fisk  v. 
BruneUe,  30  Id.  102,  one  who  held  lands  under  a  written  contract  to  convey 
upon  the  repayment  of  certain  sums  borrowed  was  deemed  a  trustee  of  the 
legal  estate,  and  thereby  rendered  disqualified  to  purchase  at  a  tax  sale,  or 
derive  an  additional  title  under  tax  certificates  assigned  to  him.  The  com- 
ment of  Judge  Gooley  in  his  work  of  Taxation,  347,  348,  seems  to  us  to 
indicate  the  just  positions  of  the  mortgagor  and  mortgagee  in  respect  to  the 
mortgaged  premises  and  the  payment  of  taxes  thereon.  "  It  can  not  be  said 
«ither  mortgagor  or  mortgagee  is  under  no  obligation  to  the  government  to 
pay  the  taxes.  On  the  contrary,  the  tax  being  one  that  purposely  is  made 
to  override  the  lien  of  the  one  as  well  as  the  title  of  the  other,  it  might  well, 
4UI  it  seems  to  us,  be  held  that  neither  mortgagor  nor  mortgagee  was  at  liberty 
to  neglect  the  payment  as  one  step  in  bettering  his  condition  at  the  expense 
ol  the  other,  but  that  the  presumption  of  law  should  be  that  the  party  par- 
phasing  did  so  for  the  protection  of  his  own  interest  merely." 

Tkkants  IK  GoKMON.^As  a  general  rule,  no  co-tenant  will  be  permitted 
to  assert  against  his  companion  a  title  acquired  by  purchase  at  a  tax  sale^  for 
taxes  imposed  on  their  common  property  during  their  joint  ownership:  AOai 
V.  Poole,  54  Miss.  323;  Buach  v.  HuaUm,  75  DL  343;  Bracken  v.  Cooptr,  80 
Id.  221;  FaUon  v.  ChkUiUr,  46  Iowa,  588;  Weare  v.  Van  Meter,  42  Id.  128; 
Maul  V.  Rider,  51  Pa.  St.  377;  Downer  v.  Smith,  38  Yt.  464;  J>uboi8  v.  Cam- 
pau,  24  Mich.  360;  Phelan  v.  Boylan,  25  Wis.  679;  Baker  v.  Wkitiiig,  S 
Sumner,  475.  Whether  the  fact  of  the  tenant  in  common  being  out  of  pos- 
session affects  his  disability  to  acquire  a  title  at  a  tax  sale  in  derogation  of  his 
•co-tenants'  interest,  was  a  question  raised,  but  not  disposed  of,  in  Dvboia  v. 
€ampau,  24  Mich.  368.  But  the  court  intimate  that  such  a  co-tenant  is  un- 
•der  no  obligation  to  pay  the  taxes.  The  rule,  however,  is  laid  down  in  gen- 
«ral  terms  as  follows:  "One  tenant  in  common,  without  reference  to  the 
question  of  possession,  can  not  procure  the  title  of  his  co-tenants  by  purchas- 
ing in  the  land  for  taxes,  a  part  of  which  were  upon  his  own  share,  as  sach 
aale  is  based  in  part  upon  his  own  default:  Page  v.  W^tOer,  8  Mich.  263; 
Butler  V.  Porter,  13  Id.  292.  Of  course,  if  such  co-tenant  procure  another 
person  to  bid  in  the  property  for  him  and  to  take  the  deed,  this  will  give  him 
no  greater  right."  A  purchase  by  a  co-tenant  at  a  tax  sale,  operates  as  a 
payment  of  the  tax.  And  the  party  making  it  has  his  remedy  over  for  the 
proportion  of  the  tax  which  his  co-tenants  ought  to  have  paid:  Gases  above 
cited.  Tax  titles  affecting  undivided  interests  may  arise  from  a  sale  which 
includes  the  interest  of  all  the  owners,  or  from  a  sale  which  includes  the  in- 
terest of  but  one.  Where,  as  in  the  former  case,  the  co-tenant  purchasing  at 
the  sale  is  himself  in  fault  for  not  making  pajrment  of  the  amount  due  on  his 
own  moiety,  there  is  no  doubt  that  his  purchase  can  not  be  enforced  against 
his  companions,  except  as  a  basis  for  compelling  them  to  reimburse  him  foi} 
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their  pro  rata  of  the  sum  paid  to  release  the  common  property  from  a  com> 
man  harden:  Lhyd  v.  Lf/neh,  28  Pa.  St  419,  and  other  cases  ahove  cited. 
But  where  the  purchasing  co-tenant  has  paid  his  taxes,  and  is  therefore  free 
from  faulty  and  there  is  nothing  in  the  relations  hetween  the  parties  imposing 
any  obligation  on  either  to  pay  the  charge  upon  the  moiety  of  the  other, 
then  it  is  difficult  to  assign  any  reason  for  restraining  the  tenant  not  in  de- 
fault from  bidding  for  his  own  use  at  a  tax  sale.  A  payment  by  any  of  the 
tenants  relieves  him  from  liability  to  loss  through  any  subsequent  sale.  If 
any  other  undivided  interest  be  sold,  it  must  be  deducted  from  the  moieties 
of  those  who  are  in  default:  Broker  v.  DevereauXj  8  Paige,  513.  If  the  par- 
ties whose  interests  have  been  released  from  the  tax  lien  are  free  from  all 
farther  obligation,  and  have  no  interests  liable  to  be  divested  by  the  sale, 
then  why  should  not  they  be  permitted  to  bid  as  freely  and  with  the  same 
€^ect  as  though  the  sale  were  under  an  execution  issued  upon  a  separate 
judgment  against  the  other  co-tenant?  See  Freeman  on  Go-tenancy  and 
Partition,  sees.  158^  159. 

In  one  state,  at  least,  it  has  been  decided  that  after  the  tax  title  has  ma- 
tared  in  the  hands  of  a  stranger,  one  tenant  in  common  may  acquire  from 
the  purchaser  at  the  tax  sale  the  title  which  he  thereby  obtains,  and 
nuiy  hold  the  same  as  against  his  former  co-tenants:  Lewis  v.  Robinaon^ 
10  Watts,  354;  Kirkpatrkk  v.  Mathiot,  4  W.  &  S.  251;  Reinboih  v.  Zerhe 
Run  Improvement  Company,  29  Pa.  St.  143.  This  opinion  is  based  on  the 
groond  that  when  the  title  under  the  tax  deed  becomes  absolute  in  the  pur- 
chaser by  the  omission  of  the  co-tenants  to  redeem  within  the  prescribed 
time,  all  the  former  relations  of  the  co-tenants  with  respect  to  the  land  are 
determined,  and  they  stand  in  the  position  of  strangers  to  one  another.  But 
this  decision  seems  to  be  at  variance  with  the  well  settled  principle  that  a 
person  under  "any  legal  or  moral  obligation  to  pay  the  taxes,  can  not»  by 
neglecting  to  pay  the  same  and  allowing  the  land  to  be  sold  in  conseqnence 
of  such  neglect^  add  to  or  strengthen  his  title  by  purchasing  at  the  sale  him- 
self or  by  subsequently  buying  from  a  stranger  who  purchased  at  the  sale. 
Otherwise  he  would  be  allowed  to  gain  an  advantage  from  his  own  fraud  or 
negligence  in  failing  to  pay  the  taxes:"  Moee  v.  Shear,  25  CaL  45;  Coppinger  v. 
Rice,  33  Id.  425.  And  in  fact  Dubois  v.  Campau,  24  Mich.  360,  370,  ap- 
parently considers  this  precise  question  and  comes  to  a  conclusion  different 
from  that  of  the  Pennsylvania  authorities.  Chief  Justice  ri«n8tiancy  says: 
"  But  in  a  case  where  a  party  whose  duty  it  is  to  pay  all  the  taxes  on  the 
land,  allows  it  to  be  sold  for  such  taxes  to  a  stranger  who  might  hold  the  whole 
against  all  parties,  though  this  may  terminate  the  tenancy  while  such  tax 
title  is  held  by  another,  yet  it  has  been  terminated  by  the  wrong  of  the  party 
in  default;  and  when  he  purchases  in  the  title  he  and  the  former  owners  are 
remitted  to  their  original  position  and  rights  as  they  stood  had  the  taxes  been 
paid  when  due,  or  had  the  sale  for  the  taxes  been  made  directly  to  such  party 
in  default.  Such,  we  think,  must  be  the  result  upon  principle.  There  seenia 
to  be  but  little  direct  authority  upon  the  precise  question  but  by  analogy: 
See  2  BL  Com.  450;  Sehutt  v.  Large,  6  Barb.  373," 

Korean  a  tenant  for  life  purchase  and  hold  adversely  to  the  remainder- man 

or  reversioner:  Pheldn  v.  Boylan,  35  Wis.  679;  Varney  v.  Stevens,  22  Me.  331; 

PreUyman  v.  WaUton,  34  IlL  175,  191;  as  it  is  the  duty  of  the  life-tenant  to 

pay  all  taxes  assessed  on  the  land  during  his  tenancy:  Johnson  v.  Smith,  5 

Bush,  102;  Arnold  v.  SmUh,  3  Id.  163;  Higgins  v.  Crosby,  40  111.  261.     This 

principle  has  been  thus  comprehensively  stated:  "It  is  the  duty  of  such  a 

tenant  (one  for  life)  to  pay  all  the  taxes  assessed  during  his  tenancy,  and  if  he 

neglects  it  and  suffers  the  land  to  be  sold  for  the  taxes,  and  purchases  it  him* 
Ax.  Dxo.  Yoi..  XV~U 
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■elfi  or  aaffers  a  stranger  to  purchase  and  then  prorares  a  releaae  to  himself 
he  can  acquire  no  right  to  the  estate  against  the  owner  in  fee:  Blackwdl  od 
Tax  Titles,  472;  Vamey  y.  StetitM,  22  Me.  361;  Tatmg  t.  Hmgket,  5  GilL  k 
Johns.  67;  Mc  IVilliam  v,  Bobbins,  5  Ohio,  28;  Cairns  v.  Ckabert,  3  Edv.  Ch. 
312;  Burhaus  v.  Van  Zandt,  3  Seld.  523;  Trustees  of  the  VUlage  of  EMra  y. 
Dunn,  22  Barb.  402;  *'  Prettyman  y.  Balston,  34  DL  191,  192. 

The  relation  of  landlord  and  tenant  is  of  sach  a  nature  aa  to  disqualify 
either  from  acquiring  title  under  a  tax  deed.  Although  it  is  the  duty  of  the 
landlord  to  pay  the  taxes  assessed  in  the  absence  of  any  sgreement  to  the  con- 
trary between  the  parties:  Taylor  on  Land,  and  Ten.,  sec  341;  yet  the 
tenant  will  not  be  permitted  to  take  advantage  of  the  omission  of  his  landlord 
to  pay  the  taxes,  to  terminate  the  relation  between  them  and  obtain  title  to 
the  land:  Curtis  v.  Smith,  42  Iowa,  665.  The  remedy  of  the  tenant  is  rather 
to  discharge  the  assessment  himself  and  deduct  the  amount  from  the  rent^ 

Onb  Placed  vst  a  Situaiiok  of  Trust  and  confidence,  with  reference  to 
the  subject-matter  of  a  tax  sale,  can  not  take  advantage  of  his  pooition  to  pnr- 
ehase  at  the  sale:  WiUiams  y.  Toumsend,  31  N.  Y.  411;  Moore  v.  TUman,  44 
DL  567;  McMahon  t.  MeGraw,  26  Wis.  614;  HoAeU  y.  Pvtnam.  42  Ha 
244.  This  principle  has  been  inyoked  to  prevent  an  agent's  hdlding  under  a 
deed  given  on  the  sale  of  his  principal's  land  for  unpaid  taxes:  Oldkaum  v.  Jmm, 
5  Hon.  458;  Bartholomew  y.  Ltach,  7  Watts,  472;  Matthews  y.  Lights  32  Me. 
805;  Krvto  y.  Fisher,  8  Kan.  90;  Keisey  v.  AhboU^  13  CaL  609;  Bemalr. 
I^yficA,  36  Id.  135, 146;  ^orfon  y.  ifoM,  32  SI.  50;  LinddeyY.  Sinclair,  24MidL 
880;  Sthedda  y.  Sawyer,  4  McLean,  181.  Kor  can  an  agent  justify  his  pur- 
dhase  on  the  ground  that  his  principal  did  not  furnish  him  with  funds  to  psy 
the  taxes:  McMahon  v.  McOraw,  26  Wis.  614.  But  the  fact  that  a  persoB 
was  the  attorney  of  the  deceased  owner  of  the  lands  in  oertain  soits^  does  not 
affect  hia  right  to  purchase:  Pack  y.  Crawford^  29  Ark.  480.  One  in  posHS- 
sion  of  lands  under  a  contract  for  their  purchase  oan  not  buy  the  title  at  a 
tax  sale:  Haskell t.  Putnam,  42  Me.  244;  VorisY.  Thomas,  12I1L442;  0»9tr 
y.  Croswell,  42  Id.  41;  Qumn  y .  Quinn,  27  Wis.  168. 

PuBGOASis  BT  OfiiciBa  oonductlug  a  tax  sale  are  eonaidered  contrary  to 
publio  policy,  and  as  yesting  in  him  no  title  by  which  he  could  hold  the  landa 
A  collector  was  held  to  acquire  no  title  by  his  purohaBe  at  a  tax  aale^  ia 
Chandler  y.  MouUon,  83  Vt.  245,  and  an  assignment  of  the  tax  certififlatss  to 
the  deputy  treasurer,  the  transaction  being  a  mere  cover  for  hia  purchase^ 
was  pronounced  voidable  in  his  hands:  Ellis  v.  Peck,  45  Iowa»  IIZ  But  the 
court  did  not  allow  this  fact  to  impeach  the  title  of  a  bo$ta  fide  purchaser  for 
value,  from  the  deputy.  Taylor  v.  Stringer,  1  Gratt  158,  on  the  other  hand 
determines  the  title  acquired  by  a  bonajide  purchaser  from  the  deputy  buying 
at  the  sale,  to  be  void.  Although,  in  Yancy  v.  ffopkins,  1  MunL  419,  437» 
a  sheriff  making  the  sale  was  permitted  to  porbhase,  a  subsequent  statute 
rendered  the  sheriff  and  his  deputies  incompetent  to  acquire  title  under  such 
purchase.  The  clerk  at  the  auction  has  been  pronounced  not  an  <^cer  mak- 
ing, or  in  any  ^^ay  controlling  the  sale:  WeUs  v.  Company,  47  N.  H.  258;  Foa 
V.  Cash,  1  Jones  (Pa. ),  206;  and  sales  to  him  sustained:  See,  further,  Bbekwdt 
on  Tax  Titles,  sees.  402-404. 

Bma  BT  THB  State  or  Coitntt. — "It  is  not  an  uncommon  provisiou  that 
If  no  bidders  offer  to  take  the  land  and  pay  the  tax,  it  shall  be  bid  in  for  the 
state,  or  for  the  county.  A  purchase  on  such  a  bid  would  giye  the  state  or 
county  the  usual  rights  of  a  purchaser  and  no  more.  Whether  a  deed  would 
be  requisite  to  cany  into  effect  such  a  purchase,  must  depend  upon  the 
•tatute:"  Cooley  on  Taxation,  352;  see,  idso,  Blackwell  on  Tax  Titles,  sec 
296.  note  a. 
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Stanifobd  V.  Babbt. 

[1  Anon,  814.] 

DmsioN  ow  CoMMissiONXBS  appointed  to  receiye  and  examine  claimii  against 
insolvent  estatee,  is  final  on  the  rights  of  the  parties  unless  vacated  by 
appeal. 

Constitutional  Law.— A  special  statute  granting  the  right  to  appeal  after 
the  expiration  of  the  time  prescribed  by  law  is  void. 

Appeal  from  a  decision  of  the  commissioners  of  claims  on  the 
estate  of  a  deceased,  taken  after  the  time  prescribed  by  law  for 
granting  appeals  in  such  cases,  by  virtue  of  a  special  act  of  the 
legislature  entitled,  "an  act  granting  to  Daniel  Staniford  am 
appeal  from  the  judgment  of  commissioners  on  the  estate  of 
John  Barry,  late  of  Oolchester,  deceased,  to  the  supreme  court" 
The  yaliditj  of  the  act  was  the  point  raised. 

John  O.  Thofnpsony  for  the  appellant. 

Charles  Adama^  contra. 

By  Court,  Pbentibs,  J.  The  question  raised  on  the  motion  to 
dismiss  this  appeal  depends  on  the  validity  of  the  special  act  of 
the  legislature  under  which  the  appeal  was  taken  and  entered 
in  this  court. 

The  validity  of  a  eimiltfr  act  of  the  legislature  was  fully  did« 
cussed  in  the  case  of  Bates  v.  EwibaU,  2  D.  Ohip.  77,  and  this 
question  must  be  considered  as  settled  by  that  decision.  It  was 
there  determined  that  the  judgment  of  commissioners  appointed 
to  receive  and  examine  claims  on  an  estate  represented  insol- 
vent, unless  appealed  from  within  the  time  prescribed  by  law, 
was  a  final  judgment,  which  fixed  the  rights  of  the  parties,  and 
could  not  be  vacated  or  set  aside  by  an  act  of  the  legislature. 
That  decision  is  a  direct  authority  that  the  act  under  which  this 
apx>eal  was  taken  is  unconstitutio^ial  and  void,  as  being  an 
exercise  of  power  by  the  legislature  properly  belonging  to  the 
judiciary,  and  as  being  in  the  nature  of  a  sentence  or  decree 
rather  than  a  law,  wholly  retrospective  in  its  operation,  and 
taking  away  a  vested  right.  The  case  appears  to  have  been 
maturely  considered,  and  was  decided  on  principles  and  author* 
ities  which  are  conclusive  on  the  question.  It  is  unnecessary, 
therefore,  to  enter  at  large  into  the  question  at  this  time.  And 
we  have  only  to  add  that  the  principles  adopted  in  the  case  cited 
have  become  settled  constitutional  law,  and  are  universally 
recognized  and  acted  upon,  as  such,  by  all  judicial  tribunals  in 
this  country.     They  are  found  in  the  doctrines  of  learned  civil- 


692  Stanifobd  v.  Babbt.  pTexmonfi 

tans  and  the  decisions  of  able  jtidges,  without  a  single  decision, 
or  even  opinion  or  dictum,  to  the  contrary.  They  not  only  grow 
out  of  the  letter  and  spirit  of  the  constitution,  but  are  foanded 
in  the  very  nature  of  a  free  goTemment,  and  are  absolutely 
essential  to  the  preservation  of  civil  liberty  and  the  equal  and 
permanent  security  of  rights.  The  act  under  which  the  appeal 
was  taken  being  unconstitutional  and  void,  the  appeal  mi^  be 
dismissed. 

Appeal  dismissed. 

A  Spboial  Act  Snapsn>nro  thx  Statdtb  of  Ldotatioiib  for  the  benefit 
of  an  individiuJ  is  unoonatitational:  Holden  v.  Jamt$^  6  Am.  ]>e&  174 

Av  Aor  Geahtino  ▲  Nsw  Tbial  ia  voidt  MtrriU  ▼.  Skerbmm^^  8  Am.  Dec; 
62;  and  note. 


Stanifobd  t;.  Babbt. 

[1  AzxBn.  tU.] 

Audita  QusKLA.^—Any  matter  which  might  have  been  pleaded  to  the  ofig- 

inal  ftctioQ  can  not  be  the  foundation  of  an  andUa  gmerda  to  be  relieved 

from  the  judgment. 
DsffUUTloir. — "Audita  gvereia/'  is  an  equitable  action,  which  liee  for  a  per- 

■on  who  U  either  in  execution  or  in  danger  of  being  eo^  on  a  judgment 

when  he  hae  matter  to  show  that  such^eacecotion  oo^i  not  to  have 

issued,  or  should  not  issue  against  him. 
Matter  which  the  Dsfkndaiit  had  no  Ofpobtukitt  to  Pubadv  whether 

accruing  before  or  after  judgment,  may  be  made  available  lor  his  rdieC 

by  the  aid  of  the  writ  of  audita  querekL. 
Injury  aribino  vrom  thx  Kbglioengx  of  complainant  can  noi  be  relieved 

by  audita  querela. 

Audita  quebela  filed  by  Daniel  Staniford  against  Hannah 
Barry,  administratrix  of  John  Barry,  deceased.  The  substance 
of  the  bill  was  for  relief  against  an  execution  issued  by  defend- 
ant under  a  judgment  on  a  claim  which  plaintiff  alleged  was 
existing  at  the  time  their  various  disputes  were  submitted  to 
commissioners,  and  reported  upon  by  them.  Plaintiff  also 
alleged  that  he  had  entered  his  appeal  by  yirtne  of  a  special 
act  giving  him  authority  so  to  do.    Demurrer  and  rejoinder. 

J.  G.  Thompson,  for  the  complainant 

Charles  Adams,  cordra. 

By  Court,  Prentiss,  J.  It  is  unnecessary  to  notioe  the  ap- 
peal taken  by  the  plaintiff  from  the  determination  of  the  com- 
missioners, under  the  special  act  of  the  legislature  passed  in 
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his  faYor,  because  we  have  already  determined  that  act  to  be 
inoperatiTe  and  void,  and  dismissed  the  appeal  taken  under  it: 
Staniford  t.  Barry,  1  Aikens,  814  [ante,  691].  The  rights  of  the 
parties^  therefore,  are  unaffected  by  the  act,  and  remain  in  all  re- 
spects as  they  were  before  the  act  was  passed.  It  may  be  ob- 
served, howcTer,  that  if  the  act  were  valid,  and  the  appeal  had 
been  sustained,  the  only  effect  would  have  been  to  vacate  the 
judgment  and  determination  of  the  commissioners,  and  leave 
the  claims  which  subsisted  between  the  plaintiff  and  the  defend- 
ant's intestate,  and  not  otherwise  adjudicated,  still  open  to  liti- 
gation. It  would  not  have  affected  the  judgment,  which  is  the 
subject  of  the  plaintiff's  complaint;  for  this  judgment  is  sep- 
arate and  distinct  by  itself,  and  not  at  all  connected  with  or 
dependent  on  the  proceedings  before  the  commissioners.  If 
the  plaintiff  suffered  the  matter  embraced  in  this  judgment  to 
be  adjudicated  in  a  court  of  law,  and  a  recovery  to  be  had 
against  him,  he  is  subject  to  the  legal  effects  of  the  judgment; 
and  it  certainly  is  no  reason  why  he  should  be  relieved  from 
execution  of  it,  because  he  now  chooses  to  have  the  debt 
brought  into  the  general  adjustment  of  claims  on  the  appeal. 
He  does  not  even  allege  that  there  is  not  a  balance  in  favor  of 
the  intestate's  estate,  independent  of  this  debt,  or  that  he  has 
any  cross-demands  to  apply  as  a  set-off  against  it;  and  when 
the  matter  alleged  neither  discharges  the  party  nor  shows  that 
he  is  injured,  it  surely  can  not  be.  heard  as  a  ground  of  com- 
plaint. 

Laying  the  appeal  out  of  the  case,  we  are  to  consider  whether 
the  remaining  matter  contained  in  the  plaintiff's  declaration  is 
sufficient  to  entitle  him  to  relief  and  enable  him  to  maintain 
this  action.  Admitting  the  adjudication  of  the  commissioners, 
in  the  adjustment  of  the  claims  between  the  plaintiff  and  the  in- 
testate's estate,  to  be  a  bar  to  the  claim  on  which  the  judgment 
complained  of  was  recovered,  it  might  have  been  pleaded  to  the 
original  action,  and  therefore  can  not  be  made  the  foundation 
of  an  audita  querela,  to  be  relieved  against  the  judgment.  Al- 
though an  audita  querela  is  authorized,  and  the  form  of  the  writ 
given,  by  statute,  yet  the  cases  in  which  it  will  lie  must  be  de- 
termined by  the  rules  of  the  common  law.  Sir  William  Black- 
stone  says:  "  An  audita  querela  is  an  equitable  action  which  lies 
for  a  person  who  either  is  in  execution,  or  in  danger  of  being 
so;  on  judgments,  when  he  has  matter  to  show  that  such  execu- 
tion ought  not  to  have  issued,  or  should  not  issue  against  him, 
and  is  of  a  most  remedial  nature,  and  seems  to  have  been  in- 
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Tented  lest  in  any  case  there  should  be  an  oppressive  defect  of 
jostioe  when  the  party  has  a  good  defense,  but  had  not,  nor 
has,  any  other  means  to  take  advantage  of  it.  As  if  the  plaintiff 
has  given  him  a  general  release,  or  has  received  the  debt  of  the 
defendant  without  entering  satisfaction  on  the  record.  In  snch 
cases,  in  which  the  defendant  has  good  matter  to  plead  but 
bath  no  opportunity  to  plead  it  in  the  beginning  of  the  suit,  or 
after  the  last  continuance,  this  writ  lies  in  the  nature  of  a  bill 
in  equity,  to  be  relieved  against  the  oppression  of  the  plaintiff:" 
8  Bl.  Com.  405.  Thus  it  lies  for  bail  when  the  original  judg- 
ment against  the  principal  has  been  reversed,  or  the  principal 
has  paid  the  debt  after  judgment  against  the  bail,  or  where 
there  is  judgment  against  a  jailer  for  an  escape,  and  then  the 
first  judgment  is  reversed:  Keyes  v.  Ive,  Gro.  Jac.  645;  Hob. 
1G2.  It  is  not  necessary,  however,  that  the  matter  upon  which 
the  complaint  is  founded  should  have  accrued  after  the  judg- 
ment; for  if  it  accrued  before,  and  yet  the  party  had  no  oppor- 
tunity to  plead  it  to  the  action  or  to  give  it  in  evidence,  he  may 
have  this  remedy.  As  where,  while  a  writ  of  eiror  is  pending, 
the  plaintiff  releases  all  executions,  yet  affirms  the  judgment 
and  takes  out  execution,  or  where  a  party  who  obtains  a  verdict 
at  nisi  prius  releases  all  actions  and  demands  to  the  party 
charged  by  the  verdict,  and  yet  afterwards  takes  judgment  upon 
the  verdict  and  sues  out  execution:  8  Yin.  Abr.  828.  The  prin- 
ciple on  which  these  cases  proceed  is,  that  although  the  special 
matter  occurred  before  judgment,  yet  the  pafty  had  no  oppor- 
tunity to  plead  it;  and  it  is  on  this  principle  that  where  a  per- 
son is  sued,  and  before  the  action  is  entered  pays  the  debt, 
which  the  plaintiff  receives  in  discharge  of  the  action,  yet 
afterwards  enters  the  action  and  obtains  judgment  and  execu- 
tion, he  may  be  relieved  by  this  writ:  Lavejoy  Y,WM)er,  10 
Mass.  101.  The  judgment  in  such  case  is  fraudulently  ob- 
tained, and  the  party  is  considered  as  having  had  no  oppor- 
tunity to  plead  the  payment  and  discharge.  But  this  remedy 
does  not  apply  where  the  ground  of  complaint  is  matter  which 
might  have  been  pleaded  or  shown  in  bar  of  the  judgment. 
And  in  no  case  where  the  party  had  time  and  opportunity  to 
take  advantage  of  the  matter  which  he  has  in  discharge  of  him- 
self, and  neglected  it,  can  he  be  relieved  by  this  writ;  and  he  is 
deemed  to  have  had  this  opportunity  in  all  cases  where  it  ap- 
pears from  the  return  of  the  officer  that  he  had  legal  notice  of 
the  suit,  unless  the  matter  arose  after  the  commencement  of  the 
suit  and  he  was  deprived  of  his  opportunity  by  means  which 
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bring  the  case  within  the  principles  before  mentioned.  Thus  it 
is  laid  down,  that  where  the  plaintiff  having  obtained  judgment 
against  the  defendant  releases  it,  and  afterwards  brings  a  scire 
facias,  and  the  sheriff  retorns  scire  feci,  but  the  defendant  does 
not  appear,  and  there  is  judgment  upon  it,  he  can  not  have  an 
audita  querela,  for  he  had  time  to  plead  the  release  upon  the 
return  of  the  scire  facias,  and  having  neglected  it  the  law  will 
not  relieve  him;  and  if  in  truth  he  was  not  warned,  he  Las  his 
remedy  against  the  sheriff  for  a  false  return:  Wicket  v.  Creamer, 
1  Salk.  264;  1  Ld.  Raym.  439;  Day  v.  Guilford,  T.  Raym.  19; 
Cooke  V.  Berry,  1  Wils.  98;  3  Vin.  Abr.  323;  2  Saund.  148,  b.  c. 
It  is,  then,  a  general  and  well  settled  principle,  that  when  the 
party  has  had  a  legal  opportunity  of  defense,  or  when  the  in- 
jury of  which  he  complains  is  to  be  attributed  to  his  own  neg- 
lect, he  can  not  be  relieved  by  an  audita  querela.  If,  therefore, 
the  defendant  in  the  present  case  had  no  cause  of  action  on 
which  the  judgment  complained  of  was  recovered,  or  the  pro- 
ceedings before  the  commissioners  amounted  to  a  bar,  the 
plaintiff  might  and  should  have  shown  this  in  the  original 
action;  and  not  having  done  it,  he  has  lost  his  opportunity  and 
can  not  now  be  relieved.  It  may  be  further  observed,  that  as 
the  matter  alleged  as  a  defense,  if  available  against  the  action, 
does  not  go  to  the  merits,  but  is  purely  stricti  juris,  the  rule  of 
law  applies  to  this  case  with  peculiar  and  appropriate  fitness. 
The  plaintiffs  declaration  is  clearly  insufficient,  and  the  de- 
fendant is  entitled  to  judgment. 
Judgment  for  the  defendant. 

The  PBOCSEDnro  bt  Wrft  or  Audita.  Querjeia  is  superseded  in  a  majority 
of  the  states  by  the  more  summary  method  of  application  for  relief  by  motion 
upon  notice  to  the  adverse  party:  Longworth  v.  Screven,  2  Hill,  (S.  0.)  298; 
McDonald  v.  Falvey,  18  Wis.  571;  Smoe  v.  Dade,  5  Rand.  639;  Dunlap  v. 
ClemenU,  18  Ala.  778;  Chambers  v.  Neal,  13  Mon.  256;  Huston  t.  Ditto,  20 
Md.  305.  And,  as  a  general  role,  wherever  audita  querela  would  lie  at  com- 
mon law,  relief  may  now  be  obtained  on  motion. 

The  writ  of  audita  querela  is  a  judicial  writ  founded  upon  the  record,  and 
directed  to  the  court  where  the  record  remains:  PouUney  y.  Treasurer,  25 
Yt.  168.  It  has  the  usual  incidents  of  a  regular  suit  with  its  issues  of  law 
jmd  of  fact,  its  trial  and  judgment:  Brooke  y.  Hunt,  17  Johns.  484.  And 
-the  persons  whose  judgment  is  sought  to  be  vacated  must  be  made  parties, 
and  given  notice:  Oleason  v.  Peck,  12  Vl  56.  Besides  being  an  appropriate 
remedy  where  some  matter  of  discharge  has  arisen,  the  audita  querela  may 
be  employed  when  a  good  defense  to  the  action  has  accrued  since  the  entry 
of  the  judgment,  or  where  such  defense,  though  existmg  prior  to  the  judgment, 
was  not  brought  to  the  attention  of  the  court  on  account  of  fraud  or  collusion  of 
the  prevailing  party:  Bryant  v.  Johnson,  24  Me.  304;  Wetnwre  v.  Law,  34  Barb. 
£15.     Where  the  defendant,  during  the  pendency  of  the  suit,  paid  the  debt» 
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mod  the  pUintiff  aft«rward  took  judgments,  it  was  held  that  this  writ  would 
Ue:  IjOfKJoy  ▼.  Weber,  10  Mast.  101.     It  has  alao  been  applied  for  the  pur- 
poM  of  vacating  a  judgment  against  an  infant  who  defended  without  appoint- 
ment of  a  guardian:  Starbird  v.  Afoore,  21 YL  529.    And  a  jadgment  againsi 
a  Innatio  whose  guardian  was  not  notified :   Lincoln  v.  Flint,  18  Vt.  247.    In 
Vermont  it  seems  to  be  employed  with  mora  frequency  than  elaewho^  and 
to  answer  as  a  specific  for  all  sorts  of  mischiefs  not  otherwise  provided 
against.     It  there  has  power  to  vacate  a  jadgment  rendered  after  a  suit  is 
discontinued  by  agreement,  or  by  failure  of  the  parties  to  appear  for  trial  or 
for  irreguhirity:  Jenny  v.  67yjiii,  12  Vt  480;  Fiie  v.  IJUl,  15  Id.  183.    Or 
tn  cases  where  a  justice  of  the  peace  should  have  allowed  an  appeal,  bat 
refused  to  do  so:  EdwartU  v.  Osgood,  33  Id.  224.     It  is  the  proper  remedy 
when  two  judgments  have  been  rendered  on  the  same  cause  of  action,  and 
one  of  them  is  paid:   Browne  v.  Joy,  9  Johns.  221.     It  is  not  sustained  by 
error  of  the  court  in  a  matter  of  law  or  of  fact:   Lamaon  v.  BradUy,  42  Tt. 
165;  School  DUt.  v.  Rood,  27  Id.  214.     And  is  never  permissible  in  a  case 
where  a  writ  of  error  is  proper  by  the  common  law,  though  the  ri^ht  to  sudi 
writ  has  been  taken  away  by  statute:   Shear  v.  Flint,  17  Vt  497.     But  a 
party  having  an  opportunity  of  making  his  defense,  or  who  is  injored  through 
his  own  neglect  c^^  x^^t  be  relieved  by  audita  querela:  Thatcher  v.  Gcunmom, 
12  Mass.  270;  GriswoH  v.  Rutland,  23  Vt  324     Nor  can  a  party  by  audita 
querela  obtain  relief  from  a  jadgment  rendered  against  him  on  the  unauthor- 
ized appearance  of  an  attorney:  Abbott  v.  Dutton,  44  Vt  651;  Spanlding  v. 
Swift,  18  Id.  214.     An  audita  querela,  like  a  motion  to  set  aside  a  judgment 
is  only  available  in  behalf  of  one  who  was  prejudiced  by  the  judgment  at  its 
rendition.     If  the  lioity  does  not  seek  to  avoid  the  judgment  his  subsequeni 
alienee  will  not  bo  allowed  to  interfere  with  it:   Beard  v.  Ketchum,  8  U.  C 
Q.  B.  523.     A  party  who  has  been  dischaiged  in  insolvency,  if  he  suffer  de- 
fault to  be  taken  against  him,  is  not  entitled  to  have  the  judgment  set  asids 
for  the  purpose  of  pleading  his  discharge:  Faxon  v.  Baxter,  11  Ciuli.  S&    Sae 
Freeman  on  Judgments,  sec  95. 


Beown  v.  Tubneb. 

[1  Azmrn,  860.1 

Pabiitzon. — ^A  saw-miU,  mill-yard,  and  mill-pond  are  not  partible^  and  there* 
fore  are  not  proper  subjects  for  partition. 

Petitiom  for  pariition.     The  opinion  states  the  case. 

22.  H,  Blackmer,  H.  Hall  and  D.  Bdbin8(/n,jun.^  for  the  peti- 
tioner. 

D,  Church,  cmdra. 

By  Oourt,  HurcHiNSONy  J.  The  petitioner  claims  to  he 
owner  of  two  undivided  third  parts  of  a  saw^mill  and  ntensilfl, 
and  mill-yard  and  pond^  etc.,  and  shows  in  his  petition  how  be 
derives  title,  to  wit,  by  deeds  from  sundry  persons,  of  the  name 
of  Pratt,  and  alleges  that  Amos  Turner,  the  intestate,  died 
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seised  of  the  other  undivided  third  part,  and  that  the  three  pe* 
titionees  occupy  the  same.  The  fair  import  seems  to  be,  that 
they  occupy  jointly.  The  petition  concludes  with  appropriate 
averments  that  he  cannot  use  and  occupy  to  advantage,  and 
prays  for  a  partition  of  the  premises. 

There  are  three  pleas  by  the  petitionees,  on  the  two  first  of 
which  issues  are  joined,  and  to  tbe  third  there  is  a  demurrer* 
This  plea  and  demurrer  present  tbe  only  questions  now  to  be 
decided.  The  substance  of  the  third  plea  is  that  the  premises 
are  not  partible,  and  that  the  petitionees  use  and  occupy  by 
turns  with  the  petitioner,  according  to  their  right,  that  is,  one 
third  part  of  the  time,  and  this  as  other  and  former  owners  have 
been  accustomed  to  use  said  premises.  It  is  unnecessary  for 
the  court  to  be  particular  in  disposing  of  some  questions  relat* 
ing  to  the  form  of  allegation  in  the  petition  and  plea.  The 
petition  sufficiently  states  a  claim  for  j^artition,  if  the  premises 
are  partible,  and  the  plea  states  that  they  are  not  partible,  and 
are  used  by  turns,  etc.,  according  to  right,  and  as  accustomed  to 
be  used.  This  presents  the  real  merits  of  the  controversy;  can 
there  be  a  partition  of  a  saw-mill,  and  mill-yard,  and  pond,  and 
utensils  for  a  saw-mill,  among  different  owners  ?  Such  a  parti- 
tion would  destroy  the  whole.  The  using  by  turns,  as  the  plea 
states  the  occupancy  to  be,  is  the  only  practicable  mode  iu 
which  such  property  can  be  occupied,  and  keep  up  at  all  the 
idea  of  several  part  owners,  unless  there  should  be  literally  a 
joint  possession,  and  the  net  profits  be  divided,  as  might  be 
done  by  appointing  a  common  receiver.  This  disposes  of  the 
whole  case,  for  the  only  prayer  is  for  partition.  But  if  the 
prayer  in  the  petition  were  ever  so  broad,  if  it  included  an  as* 
signment  to  one,  or  a  sale  of  the  whole,  the  court  would  not 
deem  it  proper  to  make  any  such  order,  without  different  rea* 
sons  from  those  which  now  appear.  If  the  conduct  of  the  pe- 
titionees were  such  that  the  petitioner  could  not  have  and  enjoy 
his  turn  in  the  occupancy  of  the  premises,  it  would  bear  a  dif- 
ferent consideration.  There  is  no  such  complaint,  and  the 
controversy  is  alleged  in  the  plea,  and  confessed  by  the  de- 
murrer. 

The  judgment  of  the  court  is,  that  the  plea  in  bar  is  sufficient. 
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Little  v.  Cook. 

(1  Anaau,  868.] 

Bnounov  Follows  as  ▲  Matixb  of  Coubsb  iiom.  the  jadgmeat  and  need 
not  be  BpeeuUy  awarded  by  the  court;  bat  when  the  clerk  enters  the 
Judgment,  t^>?*^*^^  form  requires  him  to  add  "whereof  he  may  have 
execution." 

Audita  Quxbxla  bears  solely  on  the  acts  of  the  opposite  party*  and  not  at 
all  upon  the  judgment  of  the  court.  If  an  error  of  the  court  has  been 
committed  the  remedy  is  by  writ  of  error,  or  by  motion  for  a  new  triaL 

A  Dboision  ufok  Audita  Qxtsrela,  if  in  favor  of  the  complainant,  puts  sn 
end  to  the  judgment,  so  that  no  further  proceedings  can  be  taken  upon 
it.  The  complainant  also  recovers  damages  for  the  wrongful  act  com* 
plained  of.  The  complaint  sounds  in  tort,  the  proper  plea  is  not  gmlty« 
and  damages  are  recovered  from  the  one  who  did  the  wrong. 

Audita  quebsla.    The  opinion  states  the  case. 

AuguMua  Young  and  Joshua  Sawyer^  for  the  oomplainant. 

Oeo.  (7.  West  and  Isaac  Fletcher,  conira. 

By  Court,  HurcHDiaoHy  J.  John  Little  complains,  in  his 
nudiia  querela,  that  he  appeared  with  his  witnesses,  the  second 
term,  for  trial  in  his  action  against  Cook,  the  cause  appearing 
of  record  or  by  the  docket  minutes,  to  be  open  for  trial;  jet 
the  court  refused  him  a  trial,  and  ordered  judgment  entered  for 
Oook  to  recover  his  costs. 

Also,  that  Cook  has  had  his  execution,  when  the  court  made 
no  award  of  execution. 

There  is  a  general  demurrer  to  this  complaint,  and  joinder  in 
demurrer. 

The  last  charge  above  named,  regards  merely  the  form  of  the 
clerk's  entering  and  recording  the  judgment.  The  court  usually, 
when  judgment  is  rendered,  say  nothing  about  the  execution, 
nor  iBit  necessaiy  they  should,  for  it  follows  of  course.  It  is 
the  right  of  the  party  recovering  a  final  judgment,  to  have 
execution  upon  that  judgment.  And  when  the  clerk  records  a 
judgment,  technical  form  requires  that  he  should  add  **  whereof 
he  may  have  execution."  If  the  clerk  should  mistake,  and 
omit  this  in  his  record,  he  should  add  it  as  soon  as  he  discovers 
the  defect,  just  as  he  would  correct  any  other  defect  in  his 
recording  the  judgment.  Judgments  must  not  be  reversed  for 
want  of  form  in  the  recording.  If  the  judgment  was  in  fact 
according  to  the  law  of  the  case  the  court  should  direct  the  clerk 
to  make  his  record  show  it  to  be  so. 

In  relation  to  the  charge  in  the  complaint,  that  the  com* 
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plainant  was  refused  a  trial,  it  appears  probable,  nor  is  it  de- 
nied, that  there  was  a  hearing  before  the  court  the  first  term, 
and  the  court  wanted  to  consider  of  the  subject  during  vacation, 
and  the  continuance  was  reaUj  for  that  purpose,  but  the  entry 
made  by  the  clerk  was  general,  without  adding  "  for  judg- 
ment." The  second  term,  the  court  rendered  their  judgment, 
refusing  to  hear  further  upon  the  merits.  If  these  were  the 
facts,  the  complainant  had  no  reason  to  expect  a  further  hearing 
in  the  cause,  nor  could  he  become  entitled  to  it  by  the  general 
entry  of  the  continuance  by  the  clerk.  Suppose  the  clerk,  by 
flome  misunderstanding,  had  entered  the  continuance  under  a 
rule  to  be  defaulted  the  next  term,  when  the  same  was  not  au* 
thorized  by  any  order  of  the  court  or  consent  of  the  defendant. 
Such  an  entry  would  deprive  the  defendant  of  a  trial  upon  the 
merits,  and  of  his  appeal  or  review  in  the  cause.  Would  the 
court  in  such  a  case  suffer  the  defendant  to  be  bound  down  by 
such  mistaken  entry  ?  By  no  means.  They  ought  from  their 
own  knowledge,  or  satisfactory  affidavits,  to  ascertain  the  facts, 
and  order  the  entry  to  be  corrected  according  to  the  facts.  In 
the  present  case  the  court  must  have  known  whether  they  had 
the  subject  under  consideration,  to  form  a  judgment,  and 
ordered  a  continuance  for  that  purpose,  or  whether  they  ordered 
a  continuance  for  a  future  trial;  and  it  was  their  duty,  the  sec- 
ond term,  to  let  neither  party  suffer  by  a  mistaken  entry  of  the 
clerk  upon  his  docket. 

But  there  is  a  different  and  a  very  conclusive  answer  to  this 
objection.  The  counsel  for  the  defendant  have  correctly  urged 
that  the  process  of  audita  querela  bears  solely  upon  the  acts  ol 
the  opposite  party,  and  not  at  all  upon  the  judgment  of  the 
court.  The  complaint  should  be,  not  that  the  court  rendered  a 
wrong  judgment,  or  refused  to  render  a  correct  one,  but  that 
the  party  has  done  so  and  so,  not  warranted  by  his  judg- 
ment, or  has  imposed  upon  the  court,  and  obtained  a  judgment 
without  the  complainant's  having  his  day  in  court. 

If,  in  the  present  case,  the  court  Lad  been  of  opinion  that  the 
defendant  was  not  entitled  to  his  execution  when  he  obtained  it, 
this  complaint  would  have  been  a  proper  remedy;  but,  whenever 
the  complaint  is  that  the  court  did  wrong,  the  party  complaining 
must  procure  the  facts  to  appear  of  record,  either  of  course  oz 
by  a  bill  of  exceptions,  and  bring  his  writ  of  error,  or,  in  some 
cases  he  may  apply  to  the  same  court  by  motion  for  a  new  trial. 
In  the  last  case  the  court  may  grant  a  new  hearing  in  toto^  and 
in  case  of  the  writ  of  error,  the  court  of  errors  reverses  the 
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erroneous  judgment,  and  proceeds  to  render  such  a  judgment  as 
the  lower  court  ought  to  haye  rendered.  In  both  cases  the 
action  is  kept  alive  in  court  till  legal  justice  has  been  done. 
While,  on  the  other  hand,  a  decision  upon  an  audita  qtierda, 
which  complains  of  a  wrong  judgment,  if  such  decision  is  in 
favor  of  the  complainant,  not  only  puts  an  end  to  that  judg- 
ment, but  drives  the  action  out  of  court,  and  there  can  be  do 
more  proceedings  upon  it.  Moreover,  the  complainant  in  this 
process  recovers  of  the  opposite  party  his  damages  for  the  wrong- 
ful act  complained  of.  The  complaint  sounds  in  tort,  the  proper 
plea  is  not  guilty,  and  damages  are  recovered  of  the  one  who 
has  done  the  tort.  From  all  this  it  would  seem  to  follow,  that, 
if  the  wrongful  act  of  the  court  is  complained  of,  the  complaint 
should  be  against  the  court,  and  the  damages  be  recorered  of 
the  judges;  for  this  no  one  vnll  contend.  This  complaint  is 
against  the  party  recovering  the  judgment,  and  yet  complains 
of  the  doings  of  the  court  in  rendering  that  judgment.  For  such 
a  case  this  is  not  the  proper  remedy. 

The  clerk  vnll  enter  a  judgment  of  the  oourt,  that  the  com- 
plaint is  insufficient,  and  that  the  defendant  reooyer  his  cost 

SxiKiiBB,  0.  J.J  and  Botob,  J.,  were  absent. 


AxTDiTA  QuiBXLA.— See  note  to  Stanford  v.  Barry^  atUe,  00& 


HoLDEN   V.  GbAWFOBD. 

[1  Aissm.  880.] 

• 

BBSGxasioir. — ^Eqnity  will,  at  the  inatance  of  hein,  relieve  againat  a  oontiacl  ci 
sale  of  realty  made  by  their  ancestor  if  it  appears  that  while  not,  iAtMj 
speaking,  a  non  compo»  meniia,  he  was  a  man  of  weak  mind,  and  that  the 
consideration  was  so  grossly  inadequate  as  to  leave  no  donbt  that  he 
must  have  acted  under  the  influence  of  some  strange  delusion. 

Bill  in  equity,  praying  a  rescission  of  contract,  and  an  in- 
junction.  The  bill,  filed  by  the  heirs  of  Charles  Holden, 
alleged  that  Holden,  while  of  the  age  of  seventy-two  years, 
and  while  under  guardianship,  entered  into  a  contract  for  the 
exchange  of  a  house  and  lot  in  Westminster  for  a  lot  in  UliDois 
belonging  to  Crawford,  and  five  hundred  dollars  additional; 
that  the  Illinois  lot  was  far  inferior  in  value  to  that  of  Craw- 
ford's tract;  that  Crawford  had  entered  upon  a  part  of  the 
Holden  premises,  and  had  commenced  an  action  of  ejectment 
to  recover  the  residue.  The  defendant  admitted  the  oontiacti 
but  denied  the  crounds  of  relief. 
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Horace  Everett,  Daniel  Kellogg  and  Ana  Keyes,  for  the  orators. 

Though  old  age  is  not  safficient  ground  to  presume  fraud: 
1  Yes.  19, 117,  63;  and  though  weakness  of  mind  may  not  he 
sufficient  to  support  a  commission  of  lunacy,  it  furnishes  a 
strong  ground  of  suspicion,  and  that  persons  in  those  states 
executing  conveyances  are  acted  upon  hj  improper  influences. 
And  where  fraud  or  surprise  can  be  imputed  or  collected  from 
the  circumstances,  equity  will  relicTe:  1  Fonb.  60;  Tothill,  101, 
102;  2  Ch.  Gas.  103;  Finch,  161;  2  P.  Wms.  270;  3  Id.  130;  2 
Tern.  189;  2  Atk.  324;  2  Ves.  407;  10  Id.  223,  52;  13  Id.  103; 
6  Bro.  Ch.  9. 

Wm.  G.  Bradley,  P.  White  and  Jona  E.  EuJbbard,  contra. 

By  Court,  Hutchinbon,  Chancellor.  Several  grounds  for  a 
decree  have  been  urged  by  the  orators,  among  which  one  is 
{hat  the  deed  from  Holden  the  elder  to  Crawford  is  inoperative 
as  against  the  heirs,  on  account  of  the  guardianship  under 
-which  he  labored.  This  is  answered  by  the  affirmance  that  the 
guardianship  was  illegal  and  void,  and  if  not,  it  had  ceased  by 
the  departure  of  both  guardian  and  ward  from  the  state,  by  the 
restoration  of  the  property  to  the  ward,  etc. 

Were  the  cause  to  be  decided  upon  this  point  wholly,  the 
court  might  not  be  perfectly  agreed  in  their  opinion.  Facts 
might  exist  which  would  furnish  good  reason  for  vacating  the 
guardianship,  and  yet  the  same  remain  in  force  until  vacated. 
And  I,  for  one,  should  like,  before  a  decision  upon  this  point,  to 
see  a  statute  which  is  not  before  me  and  leara  some  further  facta 
about  the  residence.  But  the  court  will  not  decide  in  favor  of 
the  orators  upon  this  ground.  Nor  will  the  court  treat  the 
cause  as  if  Holden  were  properly  a  non  compos  mentis,  for  the 
testimony  does  not  sufficiently  prove  him  such  at  that  time. 
Nor  do  the  court  decide  that  the  respondent  was  guilty  of  false 
and  fraudulent  affirmations  in  order  to  induce  Holden  to  deed 
his  farm  and  close  the  contract.  The  orators  contend  they  have 
adduced  evidence  tending  to  prove  this.  The  court  have  not 
taken  time  to  compare  and  balance  the  testimony  of  both 
parties  upon  this  point  as  they  would  do  were  the  cause  to  turn 
upon  it. 

There  is  one  ground  on  which  the  court  are  satisfied  to  decree 
against  the  respondent.  It  appears  very  plain  that  Holden  was 
a  very  weak  man,  easily  fascinated  with  some  visionary  project, 
and  had  but  a  very  incorrect  idea  of  the  value  of  property. 
This  Mi.  Crawford  must  have  known.     The  professed  object  of 
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Holden  was  not  to  turn  himself  and  family  out  of  bonse  and 
home,  but  to  enlarge  bis  landed  property  and  still  retain  a 
home.  £[is  weakness  left  bim  supposing  he  could  effect  this 
by  changing  his  farm  and  buildings  here  for  a  tract  of  land 
much  larger,  to  be  sure,  but  lying  sixty  miles  into  the  wilder- 
ness of  Illinois,  and  for  about  money  enough  to  transport  him 
and  his  effects  there.  A  project  of  this  kind  is  always  imprac- 
ticable unless  a  sufiScient  number,  including  an  assortment  ot 
mechanics,  with  property  to  erect  mills,  go  at  once  and  farm 
some  little  society  to  relieve  each  other's  wants  while  the  sur- 
rounding country  could  be  settled.  Moreover,  according  to  th^ 
testimony,  Holden  received  less  than  half  the  value  of  his  prop- 
erty. The  average  appraisal  of  Holden's  property  deeded  to 
the  respondent,  by  a  multitude  of  witnesses  on  both  sides, 
would  exceed  two  thousand  five  hundred  dollars;  while  reckon- 
ing the  Illinois  land  at  the  fair  market  price  here,  which  is  the 
only  price  of  which  Holden  could  have  been  at  all  cognisant, 
or  which  a  man  in  his  circumstances  could  ever  realize,  Holden  re- 
oeive«l  less  than  one  thousand  one  hundred  dollars  for  his  prop- 
erty. There  is  therefore  no  equality  in  this  contract;  no  equality 
of  consideration;  no  equality  in  the  capacity  of  the  contracting 
parties;  none  in  the  knowledge  of  the  value  of  the  property. 
Mr.  Crawford  must  have  known  that  Holden  was  deoexring 
himself  with  regard  to  the  value  of  the  property.  It  was  an  un- 
conscionable bargain— one  that  the  respondent  ought  not  to 
have  made — one  tiiat  he  can  not  equitably  retain.  The  willing- 
ness proved  of  Mr.  Orawford  to  rescind  the  bargain  afterwards 
does  not  help  the  matter,  for  he  must  have  then  known  that 
the  weakness  of  Holden  and  his  ignorance  of  the  value  of  the 
Illinois  property  still  continued,  and  that  his  infatuating  chann 
remained  unbroken. 

When  the  son  returned,  who  knew  the  value  of  the  properly, 
there  could  be  no  rescinding  of  the  contract  without  application 
to  this  court. 

The  court,  therefore,  decree  that  the  costs  of  this  suit  be  taxed 
in  favor  of  the  orators  against  the  respondent;  that  the  interest 
be  cast  upon  the  five  hundred  dollars  paid  by  said  Crawford  to 

■ 

Charles  Holden,  the  deceased,  from  the  time  of  payment  till 
this  time,  and  be  added  to  the  principal;  that,  from  the  amount 
thus  formed,  there  be  deducted  said  taxable  costs;  and  that,  on 
the  orators  paying  the  balance  to  the  clerk  of  our  said  court  for 
the  benefit  of  said  Crawford,  on  or  before  the  first  day  of  the 
next  term  of  this  court  in  February  next,  at  this  place,  and  also 
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making,  exeoutingy  procuring  and  delivering  to  said  clerk,  for 
the  benefit  of  said  Crawford,  his  heirs  and  assigns,  good  and 
Talid  deed  or  deeds,  revesting  in  him  all  the  title  to  said  landa 
in  niinois  conveyed  bj  said  Crawford  to  said  Holden,  as  set 
forth  in  said  bill,  with  satisfactory  evidence  that  the  same  are 
free  from  taxes  assessed  since  the  giving  of  said  deed  from  said 
Orawford  to  said  Holden;  or,  instead  of  said  deed  or  deeds, 
shall  pay  to  said  clerk,  for  the  benefit  of  said  Crawford,  the  sum 
of  five  hundred  and  sixty  dollars,  being  the  value  of  said  lands 
as  now  estimated  bj  the  court,  together  with  said  sum  paid  by 
said  Crawford  to  said  Holden,  for  taxes,  being  thirty-one  dol- 
lars, and  interest  on  the  same  to  this  time;  the  said  Crawford 
shall,  on  or  before  the  third  day  of  the  said  next  term  of  this 
court,  execute  and  deliver  to  the  said  clerk,  for  the  benefit  of 
said  orators,  a  good  and  valid  quitclaim  deed,  conveying  to  the 
heirs  of  the  said  Holden  the  elder,  now  deceased,  all  the  lands 
in  Westminster  so  conveyed  to  him,  the  said  Crawford,  by  said 
Holden,  as  set  forth  in  said  bill,  free  from  all  incumbrance 
accruing  from  any  act  or  neglect  of  said  Orawford  since  his  said 
deed  from  said  Holden,  to  hold  to  the  said  heirs  and  their  heirs 
and  assigns  forever;  and  that,  upon  a  compliance  by  the  orators 
with  this  decree,  the  said  Orawford,  his  heirs  and  assigns,  be 
forever  enjoined  from  any  further  pursuit  of  the  said  action  of 
ejectment,  or  any  other  suit  in  law  or  equity  for  the  recovery  of 
jaid  lands  in  Westminster. 
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Ralston  v.  Mtllei 

Uamicnov  to  Prstknt  Colliction  of  Pusohaab-pbioi  of  rasl  eitata  wiD 
not  be  ■nsUined  whore  the  title  of  the  porohaser  is  neither  threeieoed 
by  miit  nor  oleerly  shown  to  be  defective. 

fiiBXira,  LocATXOK  or. — Andent  reputation  and  poeeo— ion,  in  respect  te 
the  location  of  streets,  are  entitled  to  more  respect,  in  determining  the 
boondaries  of  lots,  than  any  experimental  sorvey  that  can  now  he 
made. 

i^XLL  for  an  injunction.    The  opinion  states  the  ease. 

Stevenson  and  HHchokM^  for  ihe  appellants. 

Wickham,  contra. 

Bj  Court,  Gbsen,  J.  The  appellee,  Miller,  holding  as  trustee 
for  the  other  appellee,  claimed  title  to  part  of  a  lot  in  the  city 
of  Richmond,  extending  on  E  street  from  the  comer  of  a  Mr. 
Davidson's  house  to  that  of  a  Mrs.  Oray's  house,  a  distance  of 
thirty-nine  feet  ten  inches;  and  bounded  bj  the  walls  of  those 
houses.  Miller  sold  this  property  at  public  sale  to  the  appel- 
lants, as  and  for  thirty-nine  feet  ten  inches,  at  the  price  of  two 
hundred  dollars  per  foot.  He  conveyed  to  the  appellants  with 
general  warranty,  and  they  paid  two  thirds  of  the  purchase- 
money  in  two  installments,  but  obtained  an  injunction  to  the 
proceedings  to  recover  the  payment  of  the  third  installment 
upon  the  ground  that  two  feet  two  inches  in  front,  of  the  ground 
conveyed  to  them  and  in  their  possession,  belonged  to  Davidson, 
on  the  following  case:  Davidson  had  title  to  twenty-four  feet 
on  E  street,  commencing  at  the  intersection  of  E  and  Twenty* 
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first  streets;  and  Miller  had  title  to  thirty-nine  feet  ten  inches 
on  E  street,.  runniDg  from  Davidson's  corner  to  Mrs.  Gray's 
comer.  It  is  alleged  that  Davidson's  house,  which  is  twenty- 
four  feet  on  E  street,  encroaches  on  Twenty-first  street,  two 
feet  two  inches;  and  if  he  should  be  compelled  to  surrender 
these  two  feet  two  inches,  as  a  part  of  the  street,  he  will,  in 
that  case,  be  entitled  to  the  same  quantity  out  of  the  land  sold 
by  Miller  to  Balston  and  another.  It  is  not  pretended  that  any 
one,  authorized  to  act  on  the  subject,  even  threatens  to  disturb 
Davidson's  possession  as  it  now  is,  and  he  himself  does  not 
now  even  claim  any  part  of  the  land  sold  to  the  appellants,  but 
declares  that  if  he  shall  be  compelled  to  surrender  the  two  feet 
two  inches,  he  will  seek  to  indemnify  himself  to  that  extent 
out  of  Balston's  lot;  but  thinks,  himself,  that  his  house  is  truly 
located  at  the  intersection  of  the  streets.  This  court  has,  in 
favor  of  purchasers,  gone  far  beyond  anything  which  has  been 
sanctioned  by  the  courts  of  chancery  in  England  or  elsewhere, 
in  enjoining  the  payment  of  the  purchase-money,  after  the  pur- 
<chaser  has  taken  possession  under  a  conveyance,  especially 
with  general  warranty.  Yet,  it  has  never  gone  so  far  as  to 
interfere,  unless  the  title  was  questioned  by  a  suit,  either  prose- 
cuted or  threatened,  or  unless  the  purchaser  could  show  clearly 
that  the  title  was  defective.  How  do  the  appellants  attempt 
to  show  this  latter  fact  in  relation  to  this  property?  Mr. 
Young,  the  surveyor  for  the  city,  taking  the  intersection  of 
some  other  streets  as  true,  without  any  evidence  that  they  are 
more  correct  than  the  one  on  which  Davidson's  house  stands, 
and  measuring  horizontally,  finds  that  Davidson's  house  en< 
croached  on  Twenty-first  street.  If  he  had  taken  the  corner  of 
Davidson's  house  as  at  the  true  intersection  of  E  and  Twenty- 
first  streets,  he  would  have  found  the  same  error  in  the  other 
streets  from  which  he  began.  There  is  no  evidence  whatever 
that  the  intersection  of  the  streets  assumed  by  Young  to  be 
Tight,  was  so;  but  as  to  that  of  E  and  Twenty-first  streets,  it  is 
probable,  from  the  evidence  of  Myers,  that  it  is  where  David- 
son claims  it  to  be,  at  the  corner  of  his  house.  If  the  original 
survey  of  the  town  was  erroneous,  either  because  it  was  made 
without  regard  to  horizontal  distances,  or  from  any  other  cause 
or  accident,  and  the  property  has  been  sold  and  held  according 
to  such  survey,  it  is  too  late  now  to  correct  such  errors.  An- 
cient reputation  and  possession  in  respect  to  the  boundaries  of 
the  streets  are  entitled  to  infinitely  more  respect  in  deciding 
upon  the  boundaries  of  the  lots,  than  any  experimental  survey 
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that  can  now  be  made.  If  not,  the  whole  city,  and  all  other 
towns,  would  be  thrown  into  the  utmost  confusion.  The  onlj 
error  in  the  decree  is,  that  it  did  not  dissolve  the  injnnetioa 
wholly,  and  it  should  now  be  corrected  in  that  particular.  In- 
junctiou  dissolved. 
The  other  judges  concurred. 

Cabb  and  Cabell,  JJ.,  absent. 


In  Taylor  v.  Case,  29  Gratt.  795;  FanOmer  v.  Iknria,  IS  Id.  G61;  Been  r. 
Bamett,  12  Id.  416,  this  decisioii  is  approvixigly  died. 

Tho  principal  case  is  considered  authority  also,  on  the  points  which  it  de- 
cides concerning  the  admissibility  of  evidence  of  reputation  to  establish  tbs 
boundaries  of  tracts  of  land  wherein  the  people  at  large  have  an  interesL 
The  boundary  of  the  street  and  of  the  lot  in  this  case  being  the  same,  m 
order  to  prove  the  limits  of  the  lot,  hearsay  evidence  of  the  location  of  the 
street  was  admissible  under  the  rules  of  evidence  stated  in  the  note  to  ^eer 
T.  Coaie^  ante,  627. 


The  Banks  v.  Fouiaux. 

[3  BAKDOIf  H,  136.] 

CoBFOBATS  Powers. — The  creation  of  a  corporation  gives  it,  without  any 
express  grant,  the  power  of  buying  and  selling.  This  power  may,  how* 
ever,  be  denied  or  limited  by  the  charter  or  by  general  law. 

PuBOHASB  BT  CORPORATION  OF  MoBB  RsAL  Propebtt  than  by  its  charter 
authorized,  is  not  void.  The  corporation  acquires  and  may  at  any  time 
before  dissolution  convey  the  title. 

Violation  oj  Chabteb  by  a  corporation  can  not  be  ooUaterally  inqvixed 
into  in  a  suit  brought  by  it  on  its  contract  with  the  defendant. 

CoBFOBATS  Sbal  is  uot  essential  to  an  agreement  to  convey  real  property. 

Bill  filed  by  the  Bank  of  Virginia  and  the  FarmexB*  Bank  of 
Virginia  for  the  specific  performance  of  a  contract  with  one 
Poitiaux,  who  had  agreed  to  give  his  bond  and  a  deed  of  trost 
for  certain  lands  conveyed  to  him  by  the  banks.  The  objec- 
tions raised  by  the  defendant  are  stated  in  the  opinions.  The 
banks  appealed  from  the  decree  of  the  chancellor,  that  they  had 
exceeded  their  powers  in  selling  the  land. 

Nicholas  and  Leigh,  for  the  appellants. 

Wickham,  contra, 

Gbben,  J.  The  contract  in  this  case  is  distinctly  proved,  and 
has  been  so  far  executed  as  to  entitle  the  appellants  to  a  decree 
for  its  specific  performance,  unless  the  banks  are  unable  to  give 
to  the  appellee  a  perfect  and  indefeasible  legal  title;  or  nnles.H 
a  court  of  equity  ought  to  refuse  its  aid  to  the  appellants  upon 
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the  ground  that  the  purchase  and  Bale  of  the  property  in  ques- 
tion was  coutrary  to  the  policy  of  the  law,  as  declared  in  the 
charters  of  the  banks.  The  creation  of  a  corporation  gives  to 
it,  amongst  other  powers,  as  incident  to  its  existence,  and  with- 
out any  express  grant  of  such  powers,  that  of  buying  and  sell- 
ing: 10  Co.  306.  This  power  may  be  limited,  restrained  or 
prohibited,  either  by  the  charter  creating  the  corporation,  or 
by  a  general  law,  as  in  England*  by  the  statutes  of  mortmain; 
which  provide  that  if  lauds  be  conveyed  to  a  corporation,  with- 
out license,  the  next  lord  may  enter  for  a  forfeiture;  and  if  he 
do  not  enter  within  a  limited  time,  that  then  the  king  may; 
but  until  entry,  the  estate  continued  in  the  corporation:  15 
Yin.  Abr.  491.  The  charters  of  the  bank  of  Virginia  and  of  the 
Farmers'  Bank,  after  authorizing  them  to  purchase,  hold  and 
enjoy  lands  and  tenements,  goods  and  chattels  to  a  specified 
value,  and  sell  and  dispose  of  them,  provide  that  the  lands 
which  it  shall  be  lawful  for  them  to  hold,  shall  be  only  such  as 
shall  be  requisite  for  their  immediate  accommodation,  etc. ,  or 
acquired  in  satisfaction  of  debts,  etc.;  and  that  they  shall  not, 
directly  or  indirectly,  deal  in  or  trade  in  any  other  thing,  ex- 
cept bills  of  exchange,  gold  or  silver  bullion,  etc. 

It  is  insisted  that  the  lands  which  the  banks  sold  to  the  ap- 
pellee were  not  acquired  in  satisfaction  of  debts,  etc.,  and  were 
not  requisite  for  their  immediate  accommodation,  etc. ,  according 
to  the  charters,  and  that,  therefore,  the  banks  could  not  acquire 
any  title  to  such  land,  and  could  not  convey  any  title  to  the  pur- 
chaser from  them,  or  if  they  could,  that  as  the  purchase  and 
sale  were  contrary  to  the  policy  of  the  law,  a  court  of  equity 
ought  not  to  assist  them,  by  enforcing  the  contract.  It  seems 
to  me  that  the  charters  are  only  directory  in  this  respect:  they 
impose  no  penalty  in  terms.  They  do  not  declare  the  purchase 
by  or  conveyance  to  the  banks  to  be  void,  nor  vest  the  title  in 
the  commonwealth,  or  any  other  than  the  banks,  in  consequence 
of  such  purchase  and  conveyance.  The  legal  title  passed  to  the 
banks  by  the  conveyance  to  them,  and  their  conveyance  would 
effectually  transfer  that  title  to  any  other.  If,  in  making  the 
purchase  of  the  land  in  question,  the  banks  violated  their  char- 
ters, the  corporation  might  for  that  cause  be  dissolved  by  a  pro- 
ceeding at  the  suit  of  the  commonwealth,  and  even  in  that  case 
it  seems  to  be  the  better  opinion,  that  the  property,  if  not  pre- 
viously conveyed  to  some  other,  would  revert  upon  the  dissolu- 
tion of  the  corporation  to  the  grantor,  and  not  to  the  common- 
wealth:   Go.  Lit.  13,  b.    But  any  conveyance  made  by  the 
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oorporation  before  its  dissolution  would  be  effectual  to  pass  their 
title:  Fonbl.  Eq.  298,  note  (s),  and  the  cases  there  cited.  The 
banks  have,  therefore,  a  title  which  they  can  convey  to  the  ap- 
pellee, and  which  would,  in  his  hands,  be  indefeasible.  If,  in 
this  case,  the  banks  violated  their  charter,  by  the  purchase  of 
the  land  in  question,  the  maxima  ''/actum  valei  qvuod  fieri  nan 
debet"  seems  to  apply.  It  would  be  extremely  inconvenient  if 
every  contractor  with  one  of  these  banks  could, for  the  purpose 
of  avoiding  his  contract,  institute  the  inquiry  whether  the  bank 
had  violated  its  charter.  They  have  a  right  to  insist  that  the 
question  should  be  tried  by  a  jury,  in  a  proceeding  having  that 
■ingle  object  in  view.  In  England,  a  tenant  of  lands  conveyed 
in  mortmain,  cannot,  in  a  replevin  against  the  corporation  or  its 
bailiff,  plead  the  fact  of  the  conveyance  in  mortmain,  to  bar  the 
corporation  of  its  right  to  distrain:  15  Yin.  Abr.,  "  Mort- 
main," E. 

This  case  does  not  fall  within  the  principle  of  Wilson  v. 
Spencer,  1  Band.  76  [10  Am.  Dec.  491].  In  that  case  au  asso- 
ciation of  individuals  dealt  in  a  manner  utterly  prohibited  by 
law,  and  a  contract  founded  on  those  unlawful  dealings  was 
declared  to  be  void.  In  this  case,  the  statutes  do  not  prohibit 
the  purchase  of  real  property  by  the  banks;  but  only  limits  the 
extent  of  such  purchases,  and  the  question  whether  they  have 
or  have  not  exceeded  the  limits  prescribed  to  them,  is  not  fit  to 
be  tried  in  this  suit,  and  at  the  instance  of  this  party.  In  that 
case,  the  judgment  of  the  court  was  calculated  to  promote, 
decisively,  the  policy  of  the  law  which  was  violated.  In  this 
case,  a  refusal  to  enforce  the  contract  would  seem  to  counteract 
the  policy  of  the  law  alleged  to  be  violated,  by  compelling  the 
banks  unwillingly  to  continue  to  hold  lands,  the  holding  of  which 
constitutes  the  alleged  violation  of  the  law;  but  if  it  were  the 
duty  of  the  court  to  inquire  in  this  case,  whether  the  banks  had, 
in  the  purchase  in  question,  exceeded  the  limits  prescribed  by 
their  charters,  I  should  say  that  they  had  not  If  they  had  kept 
the  ground  not  covered  by  their  banking  houses  for  gardens, 
they  could  not  have  been  charged  with  a  violation  of  their  char- 
ters, and,  using  it  in  a  way  to  secure  to  the  banking  houses 
against  fire,  was  equally  innocent,  although  they  combined 
with  that  object,  the  other  of  getting  a  reimbursement  in  part 
of  the  cost  of  the  land. 

The  objection  that  the  contract  was  invalid,  becaose  not 
made  under  the  common  seals  of  the  banks,  is  also  unfounded. 
The  objection  was  made  and  overruled  in  the  Bank  of  Columbia 
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▼.  Patterson^  1  Cranchy  299;  and  in  Legrand  v.  Hampden  Sydney 
OoUege,  6  Manf .  824;  in  the  last  of  which  the  contract  was  for 
the  sale  of  land. 

The  decree  should  be  reversed,  and  the  contract  specifically 
executed. 

Cabell,  J.  The  contract  stated  in  the  bill,  if  not  admitted 
bj  the  answer,  is  clearly  established  by  the  proofs  in  the  cause; 
find  having  been  partly  performed,  it  is  taken  out  of  the  statute 
of  frauds  and  perjuries.  The  appellee,  however,  seeks  to 
escape  from  the  payment  of  the  purchase-money,  on  the 
ground  that  the  appellants  cannot  make  a  good  title  to  the 
land;  and  for  the  purpose  of  showing  this  inability  on  the  part 
of  the  banks,  he  relies  on  that  clause  in  their  charters  which 
declares  that  the  lands,  tenements  and  hereditaments,  which  it 
shall  be  lawful  for  them  "  to  hold,"  shall  be  only  such  as  shall 
be  requisite  for  their  immediate  accommodation,  in  relation  to 
the  convenient  transaction  of  their  business.  He  contends 
that  the  land  sold  to  him  by  the  banks  was  not  such  as  was 
requisite  for  their  accommodation  in  the  convenient  transaction 
of  their  business,  as  is  proved  by  the  fact  of  their  selling  it; 
that  the  banks,  therefore,  could  not  hold  the  land  themselves, 
and  that,  not  being  able  to  hold,  they  could  not  convey. 

There  is  another  clause  in  the  law  chartering  the  banks, 
which  declares  that  they  shall  be  **  able  and  capable  in  law  to 
have,  purchase,  receive,  possess,  enjoy  and  retain,  to  them- 
selves and  their  successors,  lands,  rents,  tenements,  heredita- 
ments, goods,  chattels  and  effects,"  to  the  amount  of  the  sums 
on  which  they  are  aUowed  to  trade;  and  both  of  these  clauses 
must  be  taken  into  consideration  in  determining  the  rights  and 
disabilities  of  the  banks.  Without  deciding  the  point,  let  it  be 
conceded  to  the  appellee  that  it  is  competent  to  him  to  inquire, 
in  this  cause,  whether  the  appellants  violated  their  charters  in 
the  purchase  of  the  land  in  controversy.  For,  if  their  purchase 
was  lawful,  it  will  hardly  be  contended  that  they  cannot  sell  it 
and  make  a  good  title.  The  banks  are  unquestionably  author- 
ized to  purchase  such  lands  as  may  be  requisite  for  their  imme- 
diate accommodation  in  relation  to  the  convenient  transaction 
of  their  business;  and  it  must  have  been  intended  that  on  this 
subject  they  should  have  been  allowed  to  exercise  a  reasonable 
discretion.  In  determining  what  their  convenient  accommoda- 
tion may  require,  it  would  surely  be  very  proper  to  look  to 
those  circumstances  which  may  be  necessary  to  guard  against 
losses  or  destruction  by  fire,  and  to  regulate  their  purchases 
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accordingly.  It  is  impossible  to  read  the  eyidence  in  this 
eaase,  and  not  to  perceiTe  that  this  was  the  great  object  of  the 
banks. 

The  whole  joint  purchase  embraced  only  one  acre,  a  quantity 
which,  it  is  believed,  no  person  would  contend  was  too  great, 
provided  they  had  permitted  that  portion  of  it  to  remain  vacant 
and  unimproved  which  was  not  covered  by  the  bank  building. 
l?he  banks,  however,  thought  that  their  great  and  lawful  object, 
security  from  iire,  would  be  sufficieDtly,  if  not  better  promoted, 
by  occupying  the  whole  space  with  fire-proof  buildings;  and 
having  thus  accomplished  their  object,  they  then  sold  out  such 
as  were  no  longer  necessary  to  be  held  by  them.  The  object 
lor  which  the  purchase  was  made,  rendered  the  purchase  legal; 
^nd  it  would  be  a  most  mistaken  idea  to  suppose  that  a  pur- 
chase lawfully  made  ceases  to  be  legal,  or  that  the  banks  cease 
lo  have  a  right  to  hold  or  to  convey  lands  lawfully  acquired, 
merely  because  the  object  which  induced  the  purchase  has  been 
accomplished,  or  no  longer  affords  an  inducement  to  hold  it. 
If  this  were  the  case,  the  consequence  would  be  that  the  banks 
could  not  chauge  the  site  for  carrying  on  their  business  by  ac» 
quiring  new  houses  or  lands  for  that  purpose,  however  conven- 
venient  and  even  necessary  the  change  might  be,  without 
forfeiting  their  right  to  the  lands  and  houses  which  they  now 
lawfully  hold.  An  argument  leading  to  such  consequences  can 
not  be  sound;  and  yet  this  is,  in  truth,  the  only  argument  on 
which  the  pretensions  of  the  appellee  are  founded. 

I  am  of  opinion  that  the  decree  be  reversed,  and  the  cause 
remanded  to  be  further  proceeded  in. 

Bbooke,  PREsmsNT.  If  the  contract  in  this  case  had  been  en- 
tered into  by  natural  persons  only,  there  could  be  no  doubt  on 
the  facts  in  the  record  that  a  part  performance  id  so  proved  as  to 
take  it  out  of  the  statute  of  frauds  and  perjuries.  Possession 
and  improvements  have  always  been  held  to  take  the  contract 
out  of  the  statute.  The  objection  that  the  charters  of  the  two 
banks  do  not  authorize  them  to  make  a  joint  contract,  seems  to 
be  without  reason.  Though  there  is  nothing  in  the  charters  to 
authorize  them  to  make  a  joint  contract,  I  can  not  perceive 
that  a  joint  contract  in  behalf  of  two  or  more  separate  and  dis- 
tinct corporations  to  attain  an  object  which  severally  they  might 
attain  in  virtue  of  their  charters,  can  be  considered  an  in- 
fraction of  them  because  not  expressly  provided  for  therein. 
The  same  ends  are  to  be  obtained  as  by  several  contracts,  and 
there  is  nothing  in  a  joint  contract  that  is  either  forbidden  by 
the  charters  or  against  their  policy. 


Jan.  1825.]  The  Bames  v.  PomAUX.  711 

The  question  whether  the  appellants  were  authorized  to  pur- 
chase the  lot  in  controyersy,  under  the  restrictions  in  the  char- 
ter, which  prohibits  them  to  purchase  lands  to  a  greater 
amount  than  the  giTen  sum  stated  in  each  charter,  including 
their  capital,  is  not  made,  I  think,  by  the  pleadings;  and  if 
made,  could  not  be  examinable  in  this  case.  It  would  be  diffi- 
cult to  ascertain  whether  the  excess  in  the  purchase  would  fall 
on  the  lot  in  question,  or  on  other  property  held  by  the  appel- 
lants; and  if  it  would,  a  sentence  of  forfeiture  could  not  be  pro- 
nounced in  this  cause.  Such  sentence  could  only  be  pronounced 
upon  a  writ  of  quo  warranto,  or  some  other  proceeding  in  be- 
half of  the  commonwealth;  and,  in  that  case,  the  lot  having 
been  sold  before  the  emanation  of  the  process,  the  title  would 
pass  to  the  vendee:  1  Fonbl.  298,  and  the  cases  cited  in  note  (s). 
But  if  the  excess  in  the  purchase  would  be  fixed  on  the  lot  in 
question  in  this  suit,  the  eighth  sections  iu  the  two  charters 
seem  to  imply  that  it  might  be  sold  by  the  appellants.  The 
words  are,  "  the  lands,  tenements  and  hereditaments,  which  it 
shall  be  lawful  for  the  corporation  to  hold,  shall  be  only  such 
as  shall  be  requisite  for  its  immediate  accommodation,  in  rela- 
tion to  the  convenient  transacting  of  its  business."  The  denial 
of  the  right  to  hold  more  lands,  etc.,  than  for  the  purposes  re- 
cited in  the  act,  does  not  linj^t  the  right  to  purchase  more,  if 
within  the  amount  prescribed  by  the  previous  section,  and 
seems  to  admit  the  right  to  sell,  whenever  any  of  the  purposes 
for  which  they  are  authorized  to  hold,  no  longer  exists. 

As  to  the  manner  in  which  the  contract  was  made,  it  not 
being  under  the  seals  of  the  corporations,  that  objection  was 
overruled  in  the  case  of  Hampden  Sydney  College  v.  Legrand,  5 
Munf.  324,  and  the  Bank  of  Columbia  v.  Patterson's  admr.,  7 
Cranch,  299.  I  think,  therefore,  that  the  decree  must  be  reversed, 
and  such  decree  entered  as  has  been  agreed  upon  by  the  court. 
The  decree  is,  that  the  said  decree  is  erroneous;  therefore  it  is 
decreed  and  ordered  that  the  same  be  reversed  and  annulled, 
and  that  the  appellees  pay  to  the  appellants  their  costs,  etc., 
and  that  the  cause  be  remanded  to  the  superior  court  of  chan- 
cery for  further  proceedings,  in  which  an  account  is  to  be  taken 
for  the  purpose  of  ascertaining  what  sums  of  principal  and  in- 
terest are  due  from  the  appellee  to  the  appellants  upon  the 
contract  and  loan  in  the  proceedings  mentioned,  and  that  the 
said  contract  may  be  specifically  executed  under  the  direction 
of  the  said  court  of  chancery. 

Cabb  and  Coalteb,  JJ.,  absent 
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WlBELET  V.  FiNDLAY. 

[3  Bamimlpb,  S6L] 

pABSxnov  nr  Equitt  ii  a  matter  of  right,  and  not  of  diacretion,  in  all  caiea 
where  the  ooraplainant  ia  entitled  to  partition  at  law,  and  can  ahow  a 
dear  legal  title. 

A  ComnnrANCB  in  which  the  grantors  recite  that  the  property  is  aobjeet  to  a 
life-eetatei  when  in  fact  it  is  snhject  to  an  estate  for  years  only,  is  good 
as  a  transfer  of  the  entire  estates  of  the  grantors  in  the  property. 

DowiB. — A  widow  can  not  he  harred  of  her  dower  hy  a  devise  of  an  estate 
for  years,  nor  hy  a  proTision  in  personal  estate. 

Petitioh  for  partition.  James  Findlay  died,  leaving  a  widow, 
Mary,  and  nine  children,  two  of  whom  were  married  women. 
By  his  will  he  devised  to  Mary  *'  the  plantation  I  now  live  on, 
and  all  movable  property/'  as  long  as  she  lived,  or  until  his 
youngest  child  came  to  age.  Wiseley  purchased  of  four  of  the 
sons  ''  all  their  right,  title,  interest  or  claims''  in  and  to  the  tract 
of  land  in  question,  and  the  deeds  proceed  to  say:  ''and  which 
he  has  devised  to  his  wife  during  her  Ufe."  Wiseley  afterwards 
bought  the  interest  of  the  two  married  daughters,  and  in  their 
deeds,  the  estate  of  the  wife  is  described  to  be  *'  duiing  her 
life,  or  until  his  youngest  son  comes  of  age." 

Wiseley's  petition  set  forth  that  the  youngest  child  had  come 
of  age,  and  prayed  partition  andean  accounting.  The  widow 
and  the  children  answered  that  the  widow  had  a  life-estate. 

The  chancellor  dismissed  the  bill  as  to  the  widow,  and  ap- 
pointed commissioners  to  divide  the  land  into  nine  parts  (A 
equal  value,  and  report.    The  complainant  appealed. 

Wicyiam,  for  the  appellant. 

Johnaon^  conirci. 

CiBB,  J.  The  plaintiff's  cause  has  a  bad  aspect.  I  am  veiy 
much  inclined  to  believe  that  he  has  purchased  from  the  child- 
ren  of  Findlay  their  interests  in  the  land  under  the  idea  that 
the  old  lady  had  a  life-estate,  when  he  knew  that  she  had  not; 
and  is  now  availing  himself  of  his  legal  title  to  turn  her  oat, 
and  thus  break  up  the  family  understanding  and  arrangement. 
Having  this  impression  of  the  plaintiff's  conduct,  I  have  exam- 
ined this  case  with  every  disposition  to  find  some  ground  od 
which  I  could  feel  authorized  to  defeat  his  object;  and  I  thought 
I  had  found  it  in  the  discretion  which  equity  exercises  on  many 
occasions.  It  struck  me  during  the  argument  that  this  was  of 
that  class  of  cases  where  the  application  is  to  the  sound  discre- 
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tion  of  the  courfc,  and  not  ex  debito  juslUioB;  espeoiallj  as  there 
was  a  writ  of  partition  under  the  statute. 

The  first  authority  I  found  seemed  to  encourage  this  idea. 
It  is  the  case  of  Cartwright  y.  PuUney,  2  Atk.  380,  where  Lord 
Hardwicke  says:  "  Where  a  bill  is  brought  for  partition,  a  party 
must  show  himself  entitled;  and  this  is  stricter  than  at  law^ 
where  seisin  is  sufficient.  Here  the  reason  is  because  couTcy- 
ances  are  directed,  and  not  a  partition  only,  which  makes  it 
discretionary  in  this  court  whether,  where  a  plaintiff  has  a  legal 
title,  they  will  grant  partition  or  not;  and  where  there  are  sus- 
picious circumstances  in  the  plaintiff's  title,  the  court  will  leave 
him  to  law."  This  looked  very  much  like  placing  the  subject 
on  the  ground  of  specific  execution.  But  on  looking  more 
deeply  into  the  subject,  I  find  that  the  law  is  differently  settled 
by  many  cases.  There  is  no  act  of  parliament  in  England,  or 
statute  in  this  country,  which  gives  equity  jurisdiction  in  this 
case.  It  has  been  assumed  in  partition,  as  well  as  in  dower, 
from  the  extreme  inconvenience  and  difficulty  of  proceeding  at 
law:  Agar  v.  Fairfax,  17  Yes.  661.  In  exercising  this  jurisdic- 
tion, the  courts  have  considered  themselves  bound  by  the  prin* 
ciples  which  govern  cases  of  partition  at  law;  and,  accordingly, 
wherever  a  party  shows  a  legal  title  they  consider  him  entitled 
as  of  right  to  a  partition.  In  Parker  v.  Gerard,  Amb.  236,  Sir 
Thomas  Clark  held  that  a  bill  for  a  partition  was  matter  of 
right;  and  though  the  interest  of  one  party  was  so  inconsider- 
able that  he  would  rather  have  given  it  up  than  incur  the  ex- 
pense of  the  suit,  he  was  compelled  to  make  partition  and  pay 
an  equal  share  of  the  costs.  The  master  of  the  rolls  laments 
the  injustice  the  court  is  frequently  obliged  to  commit,  having 
no  discretion  on  the  subject. 

In  l\Lmer  v.  Morgan,  8  Yes.  143,  the  bill  was  for  partition  of 
a  house.  Lord  Eldon  considering  that  it  would  be  very  injuri- 
ous to  the  party  defendant,  who  owned  a  third  of  the  house, 
proposed  a  compromise.  But  when  that  failed,  he  said:  ''It 
cannot  be  denied  that  a  partition  is  due  now  under  the  statute 
to  divide  this  species  of  inheritance,  and  I  know  no  rule  but  by 
considering  a  commission  as  due  in  a  case  where  the  writ  would 
lie."  In  Baring  v.  Nash,  1  Yes.  &  B.  661,  the  vice-chancellor, 
speaking  of  the  right  which  the  part  owner  of  an  estate,  how- 
ever minute  his  interest,  would  have  to  compel  a  partition  at 
law,  says:  ''  Then  how  does  it  stand  upon  principle  ?  Courts  of 
equity  have  a  concurrent  jurisdiction  with  courts  of  law,  upon 
partition,  more  convenient  where  the  interest  is  much  divided. 
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With  that  concanent  jurisdictioQ,  is  a  court  of  equity  to  adopt 
the  principle  which  prevails  at  law,  or  to  act  upon  a  different 
principle?"    After  some  further  obseryations,  he  repeats  the 
remark  of  Lord  Eldon,  in  Jkmer  v.  Morgan,  that  he  knew  of 
no  rule  but  to  grant  a  commission  where  the  writ  would  lie; 
and  adds:  "  Certainly  referriug  to  the  rule  of  law  bj  analogy 
to  which  the  conduct  of  a  court  of  equity  should  be  r^ulated, 
these  authorities  establishing  the  principle  that  a  rule  of  this 
kind,  involving  the  right  of  an  individual,  should  be  the  same 
in  both  courts;  and  therefore,  a  tenant  for  years,  if  he  would 
be  entitled  to  partition  at  law,  ought  to  have  it  in  equity." 

He  then  proceeds  thus:  *'  The  only  authority  that  appears  to 
consider  the  bill  for  partition  as  matter  not  of  right  but  of  dis- 
<sretiou,  is  a  passage  in  CarlwrigtU  v.  Faltney,'*  the  case  I  first 
quoted.  After  repeating  Lord  Hardwicke's  remark,  he  says; 
**  This  must  be  taken  with  the  context.  It  is  stated  to  be  dis- 
<sretionary  where  there  are  suspicious  circumstances  in  the 
plaintiff's  title,  as  in  that  case,  a  suspicion  of  forgeiy.  Where 
the  legal  title  is  under  such  suspicious  circumstances,  a  court 
of  equity  may  well  pause  in  directing  partition.  But  if  the 
title  is  clear,  a  partition  is  matter  of  right;  and  it  is  expressly 
«tated  in  Parker  v.  Gerard,  that  there  is  no  instance  of  not 
succeeding  in  such  a  bill,  but  where  there  is  not  proof  of  title 
in  the  plaintiff;  and  in  the  case  of  Lord  Bath,  the  court  gave 
leave  and  time  for  the  plaintiff  to  make  out  his  title."  These 
authorities  compel  me  to  consider  it  settled  law  that  where  a 
plaintiff  comes  into  equity  for  petition,  showing  a  clear  legal 
title,  it  is  matter  of  right,  and  not  of  discretion. 

Let  us  inquire,  then,  into  the  plaintiff's  legal  title.  The  deeds 
made  by  the  four  sons  state  that  tUey  had  sold  to  the  plaintiff, 
for  the  sum  of  three  hundred  dollars  each,  all  their  right,  title, 
interest  and  claim  in  and  to  a  certain  tract  of  land  lying  in  the 
county  of  Wythe,  adjoining  the  lands  of  D.  Wiseley,  containing 
two  hundred  and  fifteen  acres,  being  the  same  tract  on  which 
their  father  lived  at  the  time  of  his  death,  and  which  he  devised 
to  his  wife  during  her  life.  The  two  deeds  from  the  married 
daughters  and  their  husbands  differ  both  in  the  words  of  con- 
veyance and  of  description.  They  are  more  formal  in  the  first 
and  more  exact  in  the  last.  There  can  be  no  question  about 
them.  As  to  the  deeds  of  the  sons,  though  defective  in  the 
formal  words  of  conveyance,  I  presume  they  are  sufficient,  as 
they  clearly  express  that  the  bargainors  had  sold  all  their  inter- 
est for  a  valuable  consideration,  and  this  was  sufficient  at  com* 
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xnon  law  to  raise  a  use.  But  do  these  deeds  safficientlj  describe 
the  land  ?  It  is  two  hundred  and  fifteen  acres,  lying  in  Wythe 
county,  adjoining  the  lands  of  the  plaintiff,  being  the  same  tract 
on  which  their  father  lived  at  the  time  of  his  death;  and  if  the  « 
•description  had  stopped  here  there  can  be  little  doubt,  I  pre- 
sume, that  it  would  have  been  sufficient  so  to  designate  the  land, 
as  to  have  made  the  deeds  valid.  But  in  further  description, 
they  add:  "aod  which  he  devised  to  his  wife  during  life;"  and 
when  we  come  to  inspect  the  will,  we  find  that  no  land  was  de- 
vised to  her  for  life;  but  this  same  tract  to  her  for  years  only. 
This,  however,  cannot,  I  think,  render  that  bad  which  was  good 
without  it,  as  ulUe per  inutile  non  vUiaiur.  It  seems  to  me,  there- 
fore, that  the  deeds  convey  to  the  plaintiff  the  legal  title.  The 
argument  that  this  recital  in  the  deed  showed  the  understanding 
of  the  parties  as  to  the  interest  they  were  selling  may  be  very 
true  aud  might  be  very  important  upon  a  bill  filed  to  set  aside 
these  deeds  for  fraud  or  mistake.  But  when  we  are  upon  the 
legal  title  purely,  I  do  not  think  it  a  consideration  of  weight; 
for  the  deeds  certainly,  if  they  operate  at  all,  convey  all  the  right, 
title  and  interest  of  the  bargainors,  whatever  that  may  be. 

With  respect  to  the  statute  against  buying  and  selling  pre- 
tended titles  I  do  not  think  it  has  any  application.  The  widow 
was  in  under  the  will;  claiming  no  other  estate  than  it  gave, 
though  mistaking  that  for  a  larger  interest  than  it  really  was. 
Her  title  was  not  adversary  to  that  of  the  sons.  She  had  en- 
tered lawfully,  held  lawfully,  and  had  done  nothing  which  even 
the  other  party  could  have  elected  to  consider  a  disseisin.  The 
eons,  then,  had  a  right  to  sell,  the  plaintiff  to  buy,  and  the  deeds 
passed  their  interest. 

As  to  the  deed  of  the  youngest  son  being  made  after  the  in- 
stitution of  the  suit,  I  see  nothing  in  it.  The  plaintiff  had 
already  a  right,  under  the  other  deeds,  to  come  for  partition. 
As  to  the  hardship  of  turning  the  widow  out  in  her  old  age, 
though  I  disapprove  of  the  conduct  of  the  plaintiff,  and  gen- 
erally of  those  who  thus  intrude  themselves  into  these  family 
matters;  yet  I  can  not  think  the  widow  has  been  or  will  be  so 
hardly  dealt  by  as  the  counsel  seem  to  think.  She  has  had  the 
whole  land  for  twenty-four  years  without  rent.  She  still  holds 
the  whole;  and  can  not  be  turned  out  till  her  fair  dower  is 
assigned  her,  to  which  she  has  an  unquestionable  claim. 

Gbeek,  J.     The  will  of  James  Findlay  gave  to  his  wife  an  . 
estate  for  years  only  in  the  land  in  question,  determinable  by 
her  death,  before  the  youngest  child  attained  his  age  of  twenty- 
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one  years.  The  freehold  and  inheritance  descended  upon  the 
children  who  were  seised,  and  the  widow's  holding  over  after 
the  joangest  child  attained  his  full  age,  did  not  give  her  a  pos- 
session adversaiy  to  them,  or  disseise  them,  especially  if  she 
held  OTer  with  their  assent,  as  seems  to  be  the  fact  Entering 
by  title  under  the  will,  she  could  not,  after  the  expiration  of 
her  term,  hold  adversely  to  the  reTcrsioners,  without  doing- 
some  act  which  amounted  to  a  disseisin,  as  by  conveying  to 
another.  She  has  done  no  such  act;  but  on  the  contrary,  in 
her  answer  she  claims  only  under  the  will  a  larger  estate  indeed 
than  she  is  entitled  to,  but  still  under  the  will.  Such  a  claim 
can  not  disseise  the  reversioners,  or  give  her  a  possession  ad- 
versary to  them.  The  children  might,  therefore,  effectually 
convey  their  interest  in  the  land  by  deeds  of  bargain  and  sale. 
The  conveyances  made  by  Glass  and  wife,  and  Henderson 
and  vnfe,  were  made  some  time  after  the  deeds  were  made  by 
the  four  sons  of  James  Findlay.  Those  deeds  state  the  devise 
to  Mrs.  Findlay  truly,  and  convey  all  the  right,  title  and  in- 
terest of  the  grantors  in  the  land,  to  the  appellant.  No  ques- 
tion  can  be  raised  upon  the  terms  of  those  deeds,  whether  they 
passed  the  whole  interest  of  the  grantors  or  not.  The  convey- 
ances from  the  four  sons  (one  of  which  was  made  after  the 
youngest  child  of  James  Findlay  came  of  age),  state  that  the 
grantors  have  sold  all  their  right,  title  and  interest,  in  the  land» 
to  the  appellant;  but  in  describing  the  land  they  use  the  ex* 
pression,  "which  he  (James  Findlay),  has  devised  to  his 
vrife  during  her  Hfe."  The  land^  however,  is  otherwise  sufll- 
ciently  specified  by  describing  it  as  that  on  which  James  Find- 
lay lived  at  the  time  of  his  death.  These  deeds  also  convey  to 
the  appellant  all  the  interest  of  the  grantors  in  the  land.  The 
operative  words  of  the  deeds  are,  that  they  had  sold  all  their 
right,  title  and  interest,  in  and  to  the  land  whereon  James 
Findlay  lived  at  the  time  of  his  death.  The  mistake  in  the 
further  description  of  the  land,  or  of  the  estate  held  by  James 
Findlay's  wife  in  the  land,  can  not  impair  this  operation  of  the 
deed.  Thus,  in  the  Earl  of  Glanrickard  v.  Lisle,  Hob.  273, 
husband  and  wife,  entitled  in  right  of  the  wife,  to  a  reversion 
in  fee,  recite  in  the  deed  that  the  wife  had  title  of  dower  in  the 
land,  and  grant  all  their  estate  in  the  said  third  part  of  the 
land.  It  was  determined  that  a  third  part  of  the  reversion  in 
fee  passed  by  the  deed.  This  case  is  stronger  than  the  case  at 
bar.  So  in  BarlleU  v.  WrigJU,  Cro.  Eliz.  299,  A.  granted  to  B. 
all  his  bouse  and  two  yard  lands  in  C.  in  the  possession  of  D« 
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Two  acres  were  not  in  the  possession  of  D.,  but  all  the  rest 
were.  It  was  adjudged  that  the  two  acres,  not  in  the  posses- 
fiion  of  D.,  passed  by  the  deed.  In  the  first  of  these  cases,  the 
general  words  of  the  grant,  all  their  estate,  had  their  full  effect, 
notwithstanding  this  mistake  in  the  description  of  that  estate, 
as  being  smaller  than  it  really  was;  and  in  the  other,  the  whole 
of  the  land  passed  by  the  words,  "all  his  house  and  two  yard 
lands  in  C,"  notwithstanding  the  mistake  in  describing  it  as  in 
the  possession  of  D. 

The  plaintiff,  having  a  perfect  legal  title  to  a  part  of  the  land, 
£led  his  bill  for  a  partition;  and  it  is  insisted  that  he  is  not  en- 
titled to  it  in  a  court  of  equity,  because  he  has  been  guilty  of  a 
fraud  upon  the  children,  who  have  conveyed  their  interests  to 
him,  in  procuring  the  conveyances,  such  as  they  are,  from  them, 
acting  under  the  mistaken  belief  that  their  mother  had  a  life- 
estate  in  the  land,  and  only  intending  to  sell  their  reversion, 
subject  to  this  life-estate.  In  respect  to  the  conveyances  by  the 
four  sons,  it  appears  to  me  that  they  and  the  purchaser  acted 
onder  a  mutually  mistaken  opinion  as  to  the  extent  of  Mrs. 
Findlay's  estate  in  the  land;  and  that  they  thought  they  were 
celling,  and  he  that  he  was  purchasing,  the  land,  subject  to  an 
estate  in  her  for  life,  and  this  was  the  interest  he  paid  for.  It 
seems  to  me  that  in  justice  the  proportions  of  these  children  in 
the  land  ought  to  belong  to  them,  not  to  their  mother  during 
her  life.  But  this  is  a  question  not  fit  to  be  decided  in  this  case, 
for  reasons  which  will  be  hereafter  stated. 

Wiseley  seems  to  have  been  informed  of  the  true  effect  of 
Findlay'a  will,  after  he  took  the  deeds  of  the  sons,  and  before 
he  took  deeds  from  the  daughters  of  Findlay;  and  accordingly 
Taried  the  phraseology  of  the  deeds  from  the  latter  so  as  to 
conform  truly  to  the  terms  of  the  will.  But  he  seems  to  have 
encouraged  the  opinion  on  the  part  of  the  grantors  that  Mrs. 
Findlay  had  a  life-estate,  whilst  he  procured  from  them  deeds 
which  passed  an  immediate  interest.  In  relation  to  these,  too, 
I  should  doubt  whether,  in  justice,  the  grantors  ought  not  to 
enjoy  the  lands  during  the  life-time  of  Mrs.  Findlay,  if  this 
were  a  proper  occasion  for  deciding  that  question.  I  observe, 
however,  that  the  husband  of  one  of  these  daughters  admits 
that  he  made  no  reservation.  An  application  to  a  court  of 
equity  for  partition  does  not  seem  to  be  an  application  to  the 
iK>und  discretion  of  the  court,  to  be  granted  or  refused  accord- 
ing to  the  circumstances  of  the  case,  as  in  cases  of  specific  per- 
formance, and  other  cases,  but  to  be  due  ex  debiio  justUioB.    It 
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is  a  remedy  sabstitaied  for  the  difficult  and  perplexed  remedy 
by  writ  of  partition.  I  doubt  whether  a  writ  of  partition  has 
ever  been  prosecuted  in  Yirginia.  Indeed,  the  form  of  the  writ 
has  never  been  deyised  in  the  general  court,  as  the  statute  au- 
thorizing the  writ  directs.  The  only  indispensable  requisite  to 
entitle  the  plaintiff  to  relief  in  such  case  is,  that  he  shall  show 
a  clear  legal  title.  If  his  title  be  disputed  or  doubtful  (as  if 
there  be  a  question  whether  the  deeds  under  which  lie  claims 
are  forged,  or  if  his  title  depends  on  difficult  and  doubtful 
questions  of  law,  which  are  emphatically  proper  for  a  court 
of  law),  the  decree  for  partition  is  suspended  until  he  estab- 
lishes his  title  at  law,  not  in  a  writ  of  partition,  but  bj  eject- 
ment or  other  legal  remedy.  And  if  in  such  proceeding  he 
establishes  the  genuineness  of  his  title  papers,  or  the  questions 
of  law  on  which  his  title  depends,  are  decided  in  his  favor,  he 
returns  to  the  court  of  equity,  and  partition  is  decreed  accord- 
ing to  his  established  rights. 

These  propositions  are  sustained  by  the  cases  cited  in  Wilkin  v, 
WUkin,  1  Johns.  Ch.  Cas.  Ill,  and  in  Phil^  y.  Green,  3  Id.  302. 
To  what  end,  in  this  case,  should  Wiseley  be  sent  to  law  ?  It 
would  only  inyolve  the  parties  in  costs.  There  he  must  inevita* 
bly  recover  the  portion  of  the  laud  to  which  he  has  a  legal  title, 
and  the  rents  and  profits,  unless  the  widow  had  a  right  to  tbe 
possession  until  her  dower  was  assigned;  an  undivided  portion 
to  be  sure,  which  he  might  occupy  and  enjoy  after  tbe  assign- 
ment of  dower,  if  the  widow  be  entitled  to  dower,  in  common 
with  the  others  entitled.  This  would  be  a  state  of  things  bene- 
ficial to  none  of  the  parties  concerned.  What  is  opposed  to 
the  appellant's  application  for  a  partition?  Not  any  right 
vested  in  the  widow,  who  is  in  possession  of  the  whole  of  the 
land;  but  an  equitable  claim  on  the  part  of  some  of  the  chil- 
dren, not  in  possession,  to  the  temporary  enjoyment  of  tbe 
land;  and  this  is  not  clear  or  admitted,  but  depending  upon  an 
alleged  mistake  in  making  the  conveyances  or  fraud  of  the  ap- 
pellant. A  refusal  to  decree  partition  is  a  decision  in  favor  of 
the  widow,  who  has  no  right  in  consequence  of  an  alleged  right 
in  others,  a  decision  in  no  way  beneficial  to  those  who  claim  this 
right.  They  have  no  right  at  law,  and  cannot  there  recover 
the  possession  by  any  proceeding.  If  they  have  any  right,  it 
can  only  be  asserted  in  a  court  of  equity  by  a  bill  impeaching 
the  conveyances,  upon  the  ground  of  mistake  or  fraud.  A 
partition  will  present  no  impediment  to  this  remedy.  So  that 
a  refusal  to  decree  a  partition  cannot  benefit  those  who  claim  an 
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equitable  rigbt  against  the  appellant;  nor  will  a  decree  for  par- 
tition prejudice  their  rights.  A  partition  is  asked  against  the 
widow  and  children  who  have  not  conveyed  their  rights.  They 
have  no  rights  or  equity  adverse  to  the  rights  of  the  plaintiff. 
£ven  the  maxim  that  he  who  asks  equity  must  do  equity,  if  it 
were  applicable  to  such  a  case  as  this,  extends  only  to  doing 
equity  to  the  same  person  of  whom  it  is  asked,  and  not  to 
persons  against  whom  nothing  is  claimed  or  asked:  Francis* 
Maxims,  Max.  1.  The  plaintiff  was,  therefore,  entitled  to  a 
decree  for  partition. 

It  is  no  objection  that  he  acquired  the  legal  title  of  two  of 
the  heirs,  subsequent  to  the  institution  of  the  suit.     He  had 
before  the  suit  was  instituted  acquired  the  legal  rights  of  four 
of  the  heirs,  which  is  sufficient  to  support  his  bill.     If  he  had 
not  acquired  the  rights  of  the  other  two,  their  portions  would 
have  been  assigned  to  them.     Having  acquired  their  rights, 
pendente  lite,  their  portions  should  now  be  assigned  to  them.   But 
the  widow  is  entitled  to  dower  in  the  land.     The  devise  to  her 
of  the  whole  land  for  years,  even  if  it  had  been  expressly  de- 
clared in  the  will  to  be  in  lieu  of  her  dower,   would   not, 
although  she  took  the  land  under  the  will,  have  been  such  a 
jointure  as  could  bar  her  right  of  dower  under  the  eleventh  section 
of  the  act  of  1792,  c.  94.    Nor  can  any  provision  made  by  her 
husband's  will  in  personal  estate,  accepted  by  her,  bar  a  widow 
of  dower  in  his  real  estate.     The  act  of  1792,  c.  92,  sec.  25, 
which  declares  that  unless  the  widow  shall  renounce  the  pro- 
vision made  for  her  by  her  husband's  will,  she  shall  have  ua 
more  of  his  slaves  and  personal  estate  than  is  given  her  by  the 
will,  is  confined  in  express  terms  to  personal  x)roperty ;  and  this 
was  decided  in  Blount  v.  Oee,  cited  by  Judge  Tucker  in  Ambler 
V.  Norton,  4  Hen.  &  M.  23.    Nor  is  the  vridow  liable  to  account 
for  the  rents  and  profits  of  the  lands.     This  appears  to  be 
a  plantation  belonging  to  the  mansion-house  of  her  husband; 
and  under  the  act  of  1792,  c.  94,  sec.  2,  she  is  entitled  to  oc- 
cupy it  without  responsibility  for  rent,  until  dower  is  assigned 
her. 

The  court  below  ought  to  have  pronounced  a  decree,  assign- 
ing dower  to  the  widow,  and  a  partition  subject  to  her  right  ot 
dower. 

OoALXEB  and  Oabell,  JJ.,  concurred  in  the  following,  which 
was  entered  as  the  decree  of  the  court: 

The  court  is  of  opinion  that  the  defendant,  Mary  Findlay,  the 
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widow  of  James  Findlaj,  was  entitled,  under  the  will  of  hez 
husband,  to  the  tract  of  land  in  question,  only  until  his  youzigesi 
child  attained  the  age  of  twentj-one  years;  and  that  she  is  en- 
titled to  dower  of  the  said  lands,  and  to  occupy  the  same  witii* 
out  being  liable  for  the  rents  thereof,  until  her  dower  be  assigned 
to  her.  And  the  court  is  further  of  opinion,  that  the  appellant 
was  entitled  to  a  partition,  subject  to  the  widow's  right  of  dower, 
and  that  the  court  below  ought  to  have  pronounced  a  decree 
assigning  dower  to  the  said  Mary  in  the  said  land,  and  for  mak- 
ing a  partition  thereof,  according  to  the  rights  of  the  respective 
parties,  and  letting  them  into  possession  of  their  respectiye 
portions,  to  be  held  in  severalty,  subject  to  the  widow's  dower. 
Therefore  the  decree  is  to  be  reversed,  so  far  as  it  conflicts  with 
this  opinion,  with  costs,  and  the  cause  remanded  to  be  further 
proceeded  in,  according  to  the  principles  of  this  decree.  Bat 
this  decree  is  not  to  prejudice  any  of  the  parties,  in  any  suit  that 
they  may  be  advised  to  bring  against  the  said  Wiseley  upon  the 
ground  of  fraud  or  mistake,  in  relation  to  the  terms  of  the  con- 
veyances made  to  him. 

Brooks,  President,  absent. 

The  pRurciFAL  Cass  ia  examinad  in  Dkoon  v.  MeOue^  14  Gratt  540;,  69^ 
«nd  the  following  criticism  made  by  Judge  Daniel  in  regard  to  the  point  oon- 
ceming  the  bar  of  a  widow's  dower:  "The  case  of  Wiseley  ▼.  FuuUt^,  3  Band. 
S61,  is  cited  in  the  petition  for  the  appeal  as  authority  for  the  propoaitiaQS, 
that  a  devise  by  a  husband  to  his  wife  of  his  whole  lands  for  years,  even  if 
expressly  declared  in  the  will  to  be  in  lieu  of  dower,  would  not,  though  she 
took  the  lands  under  the  will,  be  such  a  jointure  as  could  bar  her  ri^t  of 
•dower.  And  that  no  provision  made  for  her  in  her  husband's  will  in  per- 
«onal  estate,  though  accepted,  can  bar  a  widow  of  her  dower  in  his  reel 
estate.  On  a  reference  to  the  case  it  will  be  seen  that  no  such  propositioDS 
were  decided  by  the  court;  though  it  is  true  that  dicta  to  that  effect  were 
made  by  Judge  Green  in  the  course  of  his  opinion.  Judge  Tucker,  in  voL  1  of 
hiB  Commentaries,  at  pages  74,  75,  remarks  at  some  length  on  the  case  of 
Wiseley  v.  FincUay,  and  at  page  75  he  says:  '  It  is  very  certain  that  in  that 
^ase,  the  provision  being  by  will,  it  T^as  no  absolute  bar  if  the  wife  should 
renounce  it,  which  she  might  have  done,  notwithstanding  more  than  a  year 
had  elapsed  from  her  husband's  death,  as  the  act  requiring  such  pnnnpt  re- 
nunciation did  not  apply  to  her  dower  rights  Still  we  are  not  precluded,  I 
presume,  by  the  opinion  of  the  court  in  that  case,  from  giving  to  the  act  a 
construction  which  would  make  even  personalty  a  bar  to  dower,  when  jirop- 
«rly  settled  by  way  of  jointure.  Thus  if  before  marriage  a  woman  of  full 
age  enters  into  articles  with  her  intended  husband  by  which  ten  thousand 
dollars  in  stock  are  settled  upon  her  in  lieu  of  dower,  I  should  have  no  doubt 
it  would  operate  an  absolute  bar  under  the  broad  terms  of  our  act,  unless  in- 
deed they  shall  be  narrowed  down  by  judicial  legislation:  See  AmJUcr  v.  If  or* 
loji,  4  Hen.  &  M.  23.  And  so  though  a  devise  of  ten  thousand  dollars,  either 
expressly  or  by  averment,  in  lieu  of  dower,  is  no  absolute  bar,  since  the  wife 
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is  not  bound  by  the  will  of  her  husband,  yet  it  will  bo  far  operate  as  a  joint- 
<ure  under  the  act,  that  she  will  be  compelled  to  make  her  election  and  rel«n« 
^qnish  either  the  dower  or  the  bequest.'"  The  court  quoted  further  from 
Tucker's  Commentaries  upon  the  proposition,  and  said:  "The  question  in 
such  cases,  whether  the  wife  shall  be  put  to  her  election,  does  not  turn  on 
the  character  of  the  estate,  as  whether  real  or  personal,  in  which  the  pro- 
vision is  made  for  her.  The  true  inquiries  are:  Is  it  manifest  that  the  pro- 
vision was  intended  to  be  in  lien  of  dower;  or,  is  it  clear  that  the  claim  of 
dower  conflicts  with  the  devise  to  another  of  the  subject  in  which  the  dower 
isclaimedf 

In  regard  to  barring  a  widow's  dower  by  a  devise  or  legacy,  see  Evans  v. 
Webb,  1  Am.  Dea  308,  and  note;  JIamUton  v.  Buebwalter,  Id.  350,  and  note; 
Larrabee  v.  Van  AUtyne,  3  Id.  333;  Van  Orden  v.  Van  Orden,  6  Id.  314| 
Ad$U  V.  AdaU^  7  Id.  639,  and  note. 
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[8  BAinKSLm,  004.] 

BiBBOiNDivo  Coi«TRAGTa — ^Equity  will  not  rescind  every  oontraot  of  which  il 

would  refuse  a  decree  of  specific  performance. 
To  BjBcnsn)  ait  Exbguted  CoimtACT,  in  equity,  fraud  or  mistake  must 

appear;  mere  failure  of  consideration,  arising  from  the  sale  of  a  defectiva 

title,  unmingled  with  fraud  or  mala  Jides^  is  not  sufficient. 
Mistake  as  to  thb  Numbxr  of  Acres  of  Land  Pubchaskd,  where  the 

purchaser  obtains  the  substance  of  what  he  expected,  wiU  not  justify  m 

oourt  of  equity  in  rescinding  the  contracts 

Appeal.    The  opinion  states  the  case. 
Daniel,  for  the  appellant. 
Leigk^  contra. 

Cabb»  J.  Lucy  White,  residing  in  the  county  of  Louisa, 
directed  by  will,  that  her  executor,  Jackson,  shoxdd  sell  her 
land  lying  in  Hanover,  and  divide  the  money  in  certain  por- 
tions among  certain  legatees.  The  executor,  vrhoUy  unac- 
quainted with  the  land,  employed  Street  to  survey  it.  He  did 
so,  and  made  out  a  plat,  showing  a  tract  of  two  hundred  and 
seventy-eight  acres.  By  this  survey  the  land  was  sold  at  public 
auction,  and  bought  by  the  plaintiff.  The  contract  was  exe- 
cuted by  the  delivery  of  a  deed  to  the  purchaser  and  his  giving 
a  deed  of  trust  on  the  land,  which  also  included  some  slaves, 
and  executing  his  bond  for  the  purchase-money.  After  this  he 
discoTered  that  one  Wright  claimed  title  to  a  part  of  the  land 
included  in  his  deed;  which  is  considered  by  the  witnesses  to 
amount  to  one  fourth  in  value  of  the  whole  tract.  Upon  this 
lie  proposed  to  rescind  the  contract.    The  executor  refused, 
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but  offered  to  Burvej  the  land  and  abate  for  any  deficiencj 
which  might  be  found  to  exist.  This  proposition  was  not  ac- 
ceded to.  The  time  of  payment  came  round.  The  trustee 
adTertised  to  sell  under  the  deed  of  trust;  and  the  plaintiff 
filed  this  bill  to  stay  the  sale,  and  to  rescind  the  contract.  The 
chancellor  dissolved  the  injunction,  except  as  to  five  hundred 
dollars,  and  the  plaintiff  appealed. 

The  first  question  ia.  ought  this  contract  to  be  rescinded. 
In  the  argument  for  the  appellant  it  was  contended  that  there 
was  no  difference,  in  reason  and  principle,  between  an  applica- 
tion for  specific  execution  and  an  application  to  rescind.  Many 
cases  were  cited  to  prove  that  in  a  case  lilce  this  equity  would 
refuse  a  specific  performance;  and  hence  the  conclusion  waa 
pressed  upon  the  court  that  we  ought  to  rescind  the  contract. 
I  had  thought  it  well  settled  law  that  the  two  cases  were  sep- 
arated by  a  broad  and  strong  line  of  distinction.  Executoiy 
contracts  for  real  property,  and  some  other  subjects,  offer  to 
the  party  the  alternative  of  either  suing  at  law  for  dama^^es  or 
asking  the  aid  of  equity  to  obtain  the  specific  thing.  The  ap- 
plication to  equity  is  not  ex  ddnto,  but  merely  presents  to  the 
sound  discretion  of  that  forum  this  question :  Is  it  better  for 
the  furtherance  of  justice,  consideiing  all  the  circumstances  of 
the  case,  to  give  the  party  a  specific  execution,  or  to  leave  him 
to  his  legal  remedy  ?  Very  different  is  the  question  where  a 
party  asks  the  court  to  rescind  a  contract,  especially  an  exe- 
cuted contract.  In  the  first  case  the  court  merely  decides 
which  of  two  remedies  a  x^&rty  shall  pursue.  In  the  second,  ii 
annihilates  a  solemn  contract,  rendered  still  more  imposing  by 
the  fact  that  the  parties  have  carried  it  into  execution;  thereby 
changing  materially  their  situations,  and  giving  birth  to  new 
rights  and  obligations. 

The  vendor  has  parted  with  the  title  and  possession  of  hia 
land,  and  has  taken  his  money,  bonds  or  other  equivalent.  The- 
vendee  has  entered  into  possession,  clothed  with  the  fee  or  other 
estate  purchased;  aud  for  security  of  his  title,  has  taken  a  deed 
with  such  covenants  aud  warranty  as  his  contract  called  for. 
To  undo  all  this  is  a  strong  handed  measure,  and  none  but  a 
clear  and  strong  case  will  justify  it.  Accordingly  we  find  it  laid 
down,  in  all  the  equity  books,  that  the  court  is  in  the  daily 
habit  of  refusing  the  specific  execution  of  contracts,  which  at 
the  same  time  it  just  as  promptly  refuses  to  rescind.  Thus^  ia 
JforOock  V.  BuUer,  10  Yes.  306,  Lord  Eldon  says:  **  It  is  much 
too  late  to  discuss  now,  whether  this  court  ought  to  order  a 
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eontraoty  tbat  it  would  not  specifically  perform,  to  l»e  deliyered 
up,  and  to  decree  the  performance  of  a  contract,  which  it  would 
not  order  to  be  delivered  up;  for  the  distinction  is  always  laid 
down  that  there  are  many  cases  in  which  the  party  has  obtained 
a  right  to  sue  at  law,  and  under  such  circumstances,  that  his 
conscience  cannot  be  affected  here,  so  as  to  deprive  him  of  that 
remedy;  and  yet,  on  the  other  hand,  the  court,  declaring  that 
he  ought  to  be  permitted  to  sue  at  law,  will  not  actively  iuter- 
pose  to  aid  him,  and  specifically  perform  the  contract." 

The  cases  are  numerous  in  which  we  see  bill  and  cross-bill, 
the  one  for  specific  execution,  the  other  to  have  the  agreement 
delivered  up  to  be  canceled,  and  both  dismissed.  Many  of  the 
following  authorities  are  of  that  kind,  and  all  of  them  state  the 
settled  distinction  between  the  two  cases:  Underwood  v.  ffiichcox, 

1  Yes.  279;  Bamardiston  v.  Lingoody  2  Atk.  133;  Ikjoining  v. 
Morrice  el  aLy  2  Bro.  Ch.  Cas.  326;  Day  v.  Newman^  2  Cox's  Ch. 
77;  TiRy  v.  Peers y  cited  in  Morllock  v.  BuUer,  ubi  mipra;  Mason 
V.  Armitagey  13  Ves.  25;  Cliffords,  Brooke,  Id.  131;  see,  also, 
14  Yes.  413;  16  Id.  87;  17  Id.  167;  18  Id.  335.  After  decisions 
so  numerous  and  so  uniform,  the  point  must  surely  be  considered 
at  rest.  When  the  application  is  to  rescind  an  executed  con- 
tract for  land,  the  English  books  lay  it  down  as  a  general  rule, 
admitting  of  but  few  exceptions,  that  to  justify  such  decree 
fraud  must  appear;  and  this  fraud  must  be  distinctly  put  in  issue 
by  the  pleadings.  If  the  charge  be.  a  mere  failure  of  considera- 
tion, arising  from  the  sale  of  a  defective  legal  title,  unmingled 
with  fraud,  or  mala  fides  of  any  kind,  it  is  generally  laid  down, 
that  the  vendee  will  be  left  to  the  covenants  and  warranty  in  his 
deed:  See  1  Fonb.  374  (n);  Go.  lit.  384,  Butler's  note;  4  Cruise, 
90;  Sugd.  314,  315,  316,  317,  and  the  cases  cited;  Bumpus  v. 
Plainer y  1  Johns.  Ch.  213;  AbboU  v.  Allen,  2  Id.  519  [7  Am.  Deo. 
564];  Oovemeur  v.  Elmendorf,  5  Id.  84;  Edwards  v.  McClay, 
Coop.  Eq.  307. 

To  this  general  rule  there  are  some  exceptions  of  cases  which 
may  be  classed  under  the  head  of  mistake;  but  the  mistake 
must  be  plain  and  palpable,  and  must  affect  the  very  substance 
of  the  subject-matter  of  the  contract.  As  where  the  executor 
of  a  mortgagee  assigiied  the  mortgage  to  the  heir  upon  the  mis- 
taken idea  thi^b  the  latter  was  entitled  to  it:  Ikimer  v.  Turner, 

2  Ch.  81.  So  if  there  is  an  agreement  for  the  purchase  of  an 
estate,  and  the  purchase^money  has  been  paid,  if  it  turns  out 
that  the  estate  was  the  vendee's,  the  court  will  order  the  pur- 
chase-money to  be  refunded :  Bingham  v.  Bingham,  1  Yes.  126. 
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Thifl  doctrine  haa  been  also  laid  down  in  our  own  reports:  Arm- 
9tr<mg  ▼.  Sickman,  6  Munf.  287;  Tucker  y.  Cocbe,  2  Band.,  51. 
In  the  case  before  us,  the  first  ground  of  relief  is  oat  of  the 
question.  There  being  no  fraud  or  misrepresentation,  no  sup- 
pression of  truth  or  suggestion  of  falsehood  charged  in  the  bill, 
any  evidence  taken  as  to  those  points  would  have  been  irrele- 
yant  to  the  issue;  and  however  strong  a  case  of  fraud  it  might 
have  shown,  ought  not  to  have  influenced  the  court  at  all,  but 
to  have  been  suppressed  as  improperly  taken.  If  this  were  not 
•o,  the  pleadings,  instead  of  being  a  shield  to  protect  parties 
from  surprise,  would  be  a  snare  to  entrap  them.  But  in  truth, 
there  is  not  a  tittle  of  evidence  in  the  record  to  raise  even  the 
■ospicion  of  fraud;  on  the  contrary,  it  clearly  proves  the  bona 
idea  of  the  whole  transaction. 

How  stands  the  case  on  the  ground  of  mistake?  The  vendee 
has  bought  a  tract  of  land  of  two  hundred  and  seventy-eight  acres. 
It  seems  that  in  making  the  survey,  the  surveyor  ran  in  upon  one 
<Kf  Wright's  lines  so  as  to  take  from  him  a  small  slip  of  land,  not 
more,  I  believe,  than  eight  acres,  leaving  the  purchaser  about 
two  hundred  and  seventy  instead  of  the  two  hundred  and  sev- 
enty-eight acres  he  supposed  he  had  bought.  I  fix  the  number 
«f  acres  lost  at  about  eight,  because  that  is  mere  than  the  sur- 
veyor thinks  it,  and  I  take  him  to  be  a  much  better  judge  of 
this  matter  than  those  who  were  induced,  either  by  their  occu- 
pations or  their  interests,  to  take  particular  notice  of  the  land 
and  speak  loosely  of  its  being  eight,  ten,  fifteen  or  twenty 
acres.  We  all  know  how  little  weight  such  opinions  are  enti- 
tled to  when  accuracy  is  in  question.  But  take  the  land  lost 
at  the  largest  estimate,  and  say  it  was  worth  a  fourth  of  the 
whole  purchase-money  (which  is  contradicted  by  the  surveyor, 
and  can  not,  I  think,  be  the  fact),  yet  can  it  be  said  that  it  fur- 
nishes one  of  those  cases  of  mistake  which  would  authorize  the 
rescission  of  the  whole  contract?  Has  not  the  purchaser  gotten  the 
substance  of  the  thing  bought?  The  surveyor  says  that  this 
slip  has  no  peculiar  value;  it  is  maiden  woodland,  and  there  is 
a  sufSeiency  of  timber  for  the  place  without  it.  If  you  say  that 
lor  such  a  deficiency  as  this,  not  affecting  the  bulk  of  the  land, 
you  will  rescind,  where  will  you  stop?  I  have  shown  that 
equity  will  refuse  a  specific  execution  in  manj^  cases  where  it 
would  not  rescind,  and  yet  there  are  decisions  in  abundance  to 
show  that  a  tiifling  deficiency  of  a  few  acres  in  a  tract  of  land 
will  not  even  present  an  obstacle  to  a  specific  execution,  the 
court  saying  that  such  deficiency  lies  clearly  in  compensation. 
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and  that  the  party  is  made  whole  bj  abating  so  much  from  the 
purchase-monej  as  is  an  equivalent  for  it:  See  10  Yes.  306,  and 
14  Id.  413;  and  many  other  cases  might  be  cited.  I  am  clear, 
therefore,  that  the  chancellor  was  right  in  refusing  to  rescind 
this  contract. 

It  is  said,  howeyer,  that  he  ought  not  to  have  dissolved  the 
injunction  for  any  part  of  the  purchase-money  till  there  had 
been  a  survey.    None  of  the  witnesses  make  the  loss  amount  to 
more  than  a  fourth  of  the  whole  price.     I  can  not  think  it  will 
be  found  to  amount  to  anything  like  that  sum;  but  if  it  should, 
the  chancellor  has  kept  five  hundred  dollars,  about  a  fourth  of 
the  purchase-money,  tied  up,  to  await  further  investigation. 
This,  I  think,  was  as  far  as  he  ought  to  have  gone,  and  much  more 
like  equity,  than  to  have  tied  up  the  whole,  and  left  the  pur- 
chaser in  the  enjoyment  of  both  funds  during  the  whole  contest. 
It  was  contended,  that  on  the  principles  of  Laney,  Tidbally  Gilm. 
Ya.  130,  the  chancellor  should  not  have  permitted  the  trustee 
to  proceed  to  a  sale  of  the  land,  before  the  question  of  inter- 
ference was  decided  by  a  survey;  but  I  do  not  think  that  case^ 
applies.     There,  the  cloud  was  upon  the  title,  and  there  were  • 
no  means  of  removing  it  but  by  tedious  and  complicated  suits. 
Here  there  is  no  embarrassment  of  title;  it  is  a  mere  question  of 
interference  of  boundaries,  depending  on  a  single,  and  known, , 
and  undisputed  line,  between  the  land  sold  and  Wright's,  as  to^ 
which  the  surveyor  could  only  have  erred  by  not  having  Wright's 
Burvey  before  him,  and  which  can  be  corrected  in  an  hour,  and 
the  whole  matter  settled.     To  this  end,  the  chancellor  ordered 
a  survey,  and  the  vendee  may  either  have  it  made  any  day  be- 
fore the  sale  under  the  deed,  which  must  be  advertised  four 
weeks,  or  he  may  prevent  a  sale,  by  the  payment  of  the  money. 

I  think  it  a  clear  case  for  affirming  the  decree. 

CoALTBB,  J.  The  witnesses  in  this  case,  though  differing  con- 
siderably in  opinion  as  to  the  quantity  of  land  covered  by  Wright's 
elder  deed,  concur  in  the  opinion  that  its  value  is  one  fourth  of 
the  whole  purchase.  One  witness  estimates  the  quantity  at  ten 
or  twelve  acres,  one  at  twelve  or  fifteen,  and  the  other  at  fifteen 
or  twenty.  Yet,  without  giving  any  other  reason  than  that  it  is 
maiden  land,  they  all  concur  in  estimating  the  injury  to  the  pur- 
chaser by  the  loss  of  it,  as  above.  If  there  was  any  peculiar 
value  in  this  land,  either  intrinsically  or  relatively,  as  a  part  of 
the  tract  purchased,  and  that,  in  consequence  thereof,  the  loss 
could  affect  it  to  that  extent,  and  ought,  therefore,  to  be  oon- 
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•idered  as  the  substance  of  the  thing  contracted  for,  or  e^en  a 
great  object  in  that  contract,  it  ought  to  have  been  proved. 

Without,  therefore,  considering  the  general  doctrines  of  the 
law,  on  the  subject  of  the  rescission  of  contracts  (which  I  have 
not  had  lime  to  investigate  to  my  satisfaction),  I  am  satisfied 
that  in  this  case  there  is  nothing  to  justify  the  rescission  of  this 
•contract,  and,  therefore,  concur  in  the  opinion  thai  this  for- 
nishes  no  ground  to  reverse  the  decree. 

I  am  also  of  opinion,  that  as  the  land  of  Wright,  where  it  in- 
terferes with  that  of  the  appellant,  is  bounded  by  a  natural 
boundary,  to  wit,  branches,  etc.,  and  which  could  be  shown  to 
purchasers  under  the  deed  of  trust,  even  if  no  survey  could  be 
made  before  the  day  of  sale,  and  as  no  dispute  seems  to  exist 
either  as  to  Wright's  title  or  its  boundaries,  I  can  not  perceive 
such  necessity  for  a  survey  previous  to  the  dissolution  of  the  in- 
junction, as  would  justify  a  reversal  of  the  decree.  I  concur, 
therefore,  in  its  afBrmance. 

(}bbkr  and  Cabill,  JJ.  ,  concurred,  and  the  decree  was  aflSnned. 

The  PaisinBiiT  absent. 


GOALTEB  i;.  HUNTEB. 

[« IUja>owB,  68.1 

BiGBT  IN  Watkb-coursb. — ^A  land  owner  has  a  right  to  tho  imiiitwmi^tod 

flow  of  the  water  in  streams  on  his  land  unless  some  adjaoent  proprietor 

has  acquired  an  adverse  right  to  divert  the  same. 
A  BiOHT  TO  DiVEBT  A  Stbxaic,  running  through  another^s  land,  may  beao> 

quired  by  adverse  enjojrment  for  twenty  years. 
Merb  License  to  Divert  a  Streaic,  or  a  loan  of  the  use  of  it,  can  not  be 

ripened  into  a  right  by  lapse  of  time 
Equttt  mat  Prevent  a  Threatened  Injury,  such  as  the  obstmction  of 

one's  right  to  the  flow  of  water  in  a  stream,  but  after  the  wrong  is  done 

the  remedy  is  at  law  by  way  of  damages. 
Power  to  Condemn  Land  for  a  Tail-racb  is  not  given  by  statute. 
Order  Establishinq  a  "M^tt.t.^  under  the  statute,  must  be  certain. 

Appeal  from  the  Staunton  chancery  court.  The  case  was: 
Hunter,  with  whom  Crawford,  and  Samuel  and  James  Black 
were  joined  as  co-plain ti£fs,  filed  a  bill  to  enjoin  Coalter,  the 
defendant,  from  removing  certain  obstructions  whereby  the 
water  in  Coles  run  was  diverted  so  as  to  run  through  land  now 
owned  by  Hunter.  It  appeared  from  the  pleadings  and  evidence 
that  more  than  twenty  years  before  the  suit,  the  Messrs.  Black, 
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now  oomplainantSy  who  owned  a  saw-mill  on  the  south  fork  of 
the  Shenandoah  river,  obtained  permission,  by  way  of  a  loan, 
from  Crawford,  ancestor  of  the  present  complainant  of  that  name, 
who  owned  the  land  immediately  above,  and  from  one  Frame, 
whose  land  the  defendant  now  owned,  to  divert  a  stream  called 
Coles  run  and  bring  it  into  the  water-course  upon  which  said 
mill  was  located.  The  diversion  was  accordingly  made,  and  the 
water  of  Coles  run  had  continued  uninterruptedly  for  twenty 
years  to  flow  in  the  new  channel  with  the  stream  with  which  it 
was  joined.  Hunter,  the  complainant,  had  purchased  a  tract  of 
land  on  this  stream  thus  united^  on  which  there  was  a  saw-mill, 
erected  after  the  junction  of  the  streams,  which  mill  Hunter 
continued  and  was  about  to  erect  a  grist-mill  on  the  same  land. 
Coalter,  having  purchased  Frame's  land,  through  which  ran  the 
ancient  channel  of  Coles  run,  and  intending  to  build  a  saw- 
mill thereon,  entered  upon  the  land  of  Crawford,  as  the  bill 
charged,  without  permission,  and  removed  the  obstructions  for- 
merly placed  in  the  old  channel  and  thus  caused  the  water  of 
Coles  run  to  return  to  said  channel,  so  that  Hunter's  saw-mill 
was  stopped  for  want  of  water.  The  bill  further  charged  that 
as  often  as  the  obstructions  were  replaced  the  defendant  again 
removed  them.  It  was  averred,  also,  that  Hunter's  chief  in- 
ducement to  purchase  the  land  now  owned  by  him  was  the  saw«- 
mill  erected  thereon,  and  that  at  the  time  of  the  purchase,  al- 
though he  had  lived  many  years  in  the  neighborhood,  he  knew 
of  no  claim  of  any  one  to  divert  any  part  of  the  water  flowing  to 
said  mill;  and  further,  that  Frame,  the  defendant's  grantor, 
had  consented  to  the  union  of  said  streams  and  had  acquiesced 
in  it  for  twenty  years.  The  remaining  facts  are  stated  in  the 
opinion.  The  injunction  was  granted  and,  after  the  hearing, 
was  made  perpetual,  and  the  defendant  appealed. 

Another  case  between  Hunter  and  Coalter,  with  reference  to 
the  same  matter,  was  heard,  together  with  this  appeal.  In 
that  case.  Hunter  appealed  from  a  decision  of  the  superior  court 
of  law  of  Bockingham  county,  reversing  a  decision  of  the 
county  court  in  the  matter  of  the  application  of  Hunter  for 
leave  to  erect  the  grist-mill  mentioned  in  the  previous  case. 
The  county  court  granted  the  application,  upon  the  inquisition 
of  a  jury  under  a  writ  of  ad  quod  damnum.  The  inquisition 
stated  in  substance  that  no  dam  would  be  necessary,  that  the 
head-race  would  be  wholly  on  Hunter's  laud  and  that  of  Samuel 
Black,  who  had  agreed  to  take  twenty  dollars  in  full  compensa- 
tion, which  Hunter  had  paid;  that  the  tail-race  of  said  Tnil) 
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would  baTe  to  pass  oyer  part  of  Coalter's  land,  along^  one  kA 
three  rdbtea  therein  mentioned,  the  damages  to  said  Coaltei 
yarjing  according  to  the  route  taken,  and  being  respectiyelj 
assessed  at  twentj-seyen  dollars,  two  hundred  and  thirty  dol- 
lars, and  one  thousand  dollars;  and  that  in  case  the  last-men- 
tioned route  should  be  chosen,  the  health  of  the  neighbors 
might  be  injuriously  affected. 

Leigh  and  Johnson ^  for  Goalter,  contended,  as  to  the  first  case, 
that  to  give  a  right  to  the  diyersion  of  a  water-course  by  lapse 
of  time,  the  possession  and  enjoyment  must  be  adverse,  and  not 
merely  permissive,  citing  Eldridge  v.  Knotty  Cowp.  214;  Mayor 
of  Hull  V.  Earner,  Id.  108;  Ilolcro/t  v.  Heel,  1  Bos.  &  P.  400; 
Campbell  v.  Wilaon,  3  East,  294;  2  Wms.  Saund.  175,  note  2; 
and  as  to  the  second  case,  that  the  law  gave  no  power  to  con- 
demn land  except  for  an  abutment,  and,  also,  that  the  inquisi- 
tion was  bad  for  uncertainty. 

Robertson,  Attorney-general,  for  Hunter,  insisted,  as  to  the  first 
case,  that  the  enjoyment  of  the  use  of  the  water  by  the  plaintiff 
and  his  grantors  for  twenty  years  should  be  deemed  adverse, 
and  that  a  grant  should,  therefore,  be  presumed,  citing  Bealey  y. 
Shaw,  G  East,  208;  1  Phil.  Ev.  128;  Denn  v.  Barnard,  Cowp. 
595;  Elmendorf  v.  !Diylor,  10  Wheat.  153;  and,  further,  thai 
Hunter,  having  purchased  without  notice  of  Coalter's  latent 
claim,  could  not  be  prejudiced  thereby,  citing  Sugd.  6, 512;  N(suh 
man  y.  Chapman,  2  Band.  93  [14  Am.  Dec.  7G6].  As  to  the  sec- 
ond case,  he  contended  that  the  power  to  condemn  laud  for  a 
tail-race,  though  not  expressly  conferred  by  the  act,  was  giyen 
by  implication,  since  it  was  necessary  to  the  exercise  of  the 
power  which  was  granted,  citing  1  Saund.  323,  n.  6;  Howton  y. 
Frearson,  8  T.  R.  50. 

By  Court,  Cabell,  J.  In  the  first  of  these  cases,  Hunter 
claims  the  right  to  the  diversion  and  use  of  the  water  of  Coles 
run,  and  founds  his  claim  on  more  than  twenty  years'  posses- 
sion by  himself  and  those  under  whom  he  claims. 

It  is  abundantly  proved  by  the  eyidence  in  the  cause,  tnat 
the  use  of  the  water  in  Coles  run  was  originally  applied  for  as 
a  loan;  that  it  was  granted  without  consideration,  as  a  loan; 
and  that  its  subsequent  enjoyment  was  neyer  claimed,  otherwise 
than  as  a  loan;  and  the  bill  puts  it  on  this  ground.  The  loan 
continued  for  more  than  twenty  years,  when  Coalter,  who  had 
become  the  owner  of  the  land  below  the  point  at  which  the 
water  of  the  run  had  been  diyerted,  wanting  the  water  for  his 
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own  purposes,  removed  the  obstructions  which  caused  the 
diversion,  and  restored  the  water  to  its  ancient  channel.'  Hun- 
ter filed  his  bill  to  enjoin  this  proceeding,  and  the  chancellor 
granted,  and  afterwards  perpetuated  the  injunction. 

The  chancellor  founds  his  opinion  on  a  dictum  of  Lord  Ellen* 
borough,  in  the  case  of  Bealey  v.  ShaWy  6  East,  208,  that 
**  twenty  jears'  exclusive  enjoyment  of  water,  in  any  particular 
manner,  a£fords  a  conclusive  presumption  of  right  in  the  party 
80  enjoying  it,  derived  from  grant  or  act  of  parliament."  This 
doctrine  of  Lord  EUenborough,  understood  as  he  intended  to 
apply  it,  is  perfectly  correct;  but  the  language  which  he  uses, 
even  in  that  case,  and  in  the  sentences  immediately  preceding, 
will  show  that  he  never  thought  of  applying  it  to  a  case  like 
this.  He  says:  *'The  general  rule  of  law,  as  applied  to  this 
subject,  is  that,  independent  of  any  particular  enjoyment  used 
to  be  had  by  another,  every  man  has  a  right  to  have  the  ad* 
vantage  of  a  fiow  of  water  in  his  own  lands,  without  diminu- 
tion or  alteration.  But  an  adverse  right  may  exist,  founded  on 
the  occupation  of  another;  and  though  the  stream  be  either 
diminished  in  quantity,  or  even  corrupted  iu  quality,  as  by  the 
means  of  the  exercise  of  certain  trades;  yet  if  the  occupation  of 
the  party  so  taking  or  using  it  has  existed  for  so  long  a  time 
as  may  raise  the  presumption  of  a  grant,  the  other  party,  whose 
land  is  below,  must  take  the  stream  subject  to  such  adverse 
light;"  and  then  follows  the  remark  on  which  the  chancellor 
relies.  It  is  clear,  then,  that  he  meant  an  enjoyment  adverse 
to  the  right  of  the  other  party.  He  meant  an  enjoyment  that 
excludes  the  idea  of  its  being  founded  and  continued  in  the 
loan,  leave  or  favor  of  the  other  party.  It  is  of  the  very 
nature  of  presumptive  proof,  that  it  yields  to  that  which  is 
positive.  When  a  loan  is  positively  proved,  how  can  we  pre- 
sume a  grant? 

The  law  on  subjects  of  this  kind  is  well  laid  down  in  Camp^ 
bell  V.  Wilson,  3  East,  294.  That  was  a  right  of  way.  The 
party  who  had  been  obstructed  in  the  use,  had  been  in  posses- 
sion of  it  for  more  than  twenty  years.  The  judge  at  nisi  prius 
instructed  the  jury:  "  That  if  they  were  satisfied  that  the  enjoy- 
ment of  the  way  was  adverse,  and  that  it  had  continued  up- 
wards of  twenty  years,  it  was  sufficient  ground  for  presuming  a 
grant;  that  the  use  of  a  road,  as  matter  of  right,  by  those  who 
claimed  it,  and  submitted  to  as  matter  of  right,  by  the  pos- 
sessor of  land  through  which  it  passed,  was  to  be  considered  as 
an  adverse  enjoyment;  but  that  if  the  enjoyment  had  been  by 
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leaye  or  favor,  or  otherwise  than  under  a  claim  of  right,  it 
would  repel  the  presumption  of  a  grant."  This  instractioii 
was  concurred  in  by  the  whole  court  of  king's  bench.  If 
authority  were  desired  in  a  case  so  strongly  supported  by  rea- 
son, it  would  be  difficult  to  imagine  authority  more  apposite. 

Upon  the  merits,  therefore,  the  decree  of  the  chancellor 
should  be  reversed  and  the  bill  dismissed;  but,  if  the  merits 
were  otherwise,  the  bill  should  be  dismissed  for  want  of  juris- 
diction. If  Hunter  had  been  in  the  actual  enjoyment  of  the 
use  of  the  water  and  had  reasonable  ground  to  apprehend  that 
Coalter  intended  to  deprive  him  of  that  enjoyment,  an  applica- 
tion to  the  chancellor  to  prevent  this  threatened  injury  might 
have  been  proper.  But  Coalter  had  actually  removed  the  ob-  ' 
^tructions  in  the  bed  of  Coles  run,  and  had  restored  the  water 
to  its  ancient  channel  before  the  application  made  to  the  chan- 
cellor. There  was,  then,  no  ground  for  his  going  into  equity. 
A  court  of  law  was  open  to  him,  and  was  the  proper  forum  for 
trying  the  right  to  the  use  of  the  water  and  for  giving  damages 
for  any  obstruction  of  its  enjoyment.  On  this  ground,  also, 
the  decree  should  be  reversed  and  the  bill  dismissed,  with 
costs. 

As  to  the  case  of  Hunier  v.  CoaUer^  it  is  clearly  not  a  case 
for  a  mill  under  the  act  of  assembly.  The  law  gives  the  court 
no  power  to  condemn  lands  for  a  tail-race;  and  this  point  is 
sufficient  to  put  an  end  to  the  case,  without  deciding  the  other 
questions  made  in  the  argument;  but  if  this  were  a  proper  case 
for  a  mill,  the  order  giving  leave  to  establish  it  was  rightly  re- 
versed for  its  uncertainty.  The  jury  suggested  three  plans,  in 
each  of  which  the  damages  were  different,  and  iu  one  of  which 
the  health  of  the  neighborhood  would  be  injured.  The  county 
court  established  the  mill  generally,  without  confining  the  ap- 
plicant to  either  plan. 

The  judgment  of  the  superior  court  is,  therefore,  correct  so 
far  as  it  reverses  that  of  the  county  court,  and  gives  the  costs 
in  the  said  county  court,  but  is  incorrect  in  not  having  dis- 
missed the  petition.  It  is  therefore  reversed,  and  this  court 
proceeding,  etc.,  dismisses  the  petition,  but  the  appellee, 
being  the  party  substantiaUy  prevailing,  is  to  recover  all  costs. 


Property  in  Water. — ^This  subject  is  discussed  in  the  note  to  Gardner 
V.  Newburgh,  7  Am.  Dec.  531;  see  also  Campbell  v.  Smithy  14  Id.  400.  A  gnnt 
of  a  stream  of  water  cannot  be  made  except  by  a  deed  duly  executed,  but 
tnch  a  grant  may  be  presumed  from  an  adverse  possession  for  twenty  years: 
iiuUen  V.  Runnels,  9  Am.  Deo.  55;  StrickUr  v.  Todd,  13  Id.  649;  CampbtU  « 
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Smith,  14  Id.  400.  A  water  right  incident  to  the  ownenhip  of  land  will  pan 
onderthe  word  '*appnrtenances:'*  Sirickler  v.  Todd,  13  Id.  649,  and  note. 
The  diversion  of  a  Btream  of  water  may  be  enjoined  in  equity:  Gardner  t. 
Jiewburghf  7  Am.  Bea  520. 
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fi  Saxdolpb,  T4] 

Wkebb  a  Qenkral  Demurrer  to  a  Bill  would  hold,  the  oourt  wiU  not 

grant  relief,  even  though  the  defendant  answer. 
Squttable  JuRisDicnoy  as  to  Boundaries. — ^A  court  of  chancery  haa  no 

juriediction  to  settle  boundaries  unless  some  equity  be  superinduced  by 

act  of  the  parties. 
Ih  a  Partition  Suit  the  title  is  not  meddled  with,  but  the  plaintiff  must 

show  a  clear  legal  title;  hence,  if  he  prays  a  settlement  of  boundary  and 

a  decree  for  the  delivery  of  land  in  the  defendant's  possession,  it  is  not  a 

proper  case  for  partition  in  equity. 
Partition  and  Adjustment  qw  Boundaries  cannot  be  prayed  in  the  same 

suit,  where  the  defendants  against  whom  the  latter  relief  is  sought  are 

merely  coterminous  land-owners  not  affected  by  the  equity  as  to  partition. 
A  Bill  is  Multifarious  and  demurrable  which  unites  separate,  distinct 

and  unconnected  claims  against  several  defendants. 
Plaintiff  mat  Sub  in  One  Ejectment  all  persons  in  possession  of  any  part 

of  the  land  he  claims.     {Far  Garr,  J. ) 

Appeal  from  the  Staunton  chanoeiy  court.    The  facts  are 
stated  in  the  opinions  of  the  judges. 

Wickham,  for  the  appellants. 

Leigh  and  Johnson,  for  the  appellee. 

Cabb,  J.  The  bill  states  that  John  Switzer  died  intestate, 
eeised  and  possessed  of  a  tract  of  land  within  the  Beverley 
manor,  in  the  county  of  Augusta;  that  the  heirs  of  said  Switzer 
entered  upon  the  said  land,  and  remained  in  possession  thereof 
nutil  a  few  years  since,  when  they  sold  it  to  a  certain  John 
Coalter,  a  brother  of  the  plaintiff;  that  some  of  the  heirs  made 
a  deed  to  the  said  John  (which  is  exhibited),  and  the  others 
have  either  executed  deeds  or  are  ready  to  do  so  at  any  time; 
that  although  the  contract  was  made  with  the  heirs  by  the  said 
John,  and  the  conveyances  taken  to  him',  the  purchase  was  for 
the  benefit  of  the  plaintiff  as  well  as  the  said  John;  that  accord- 
ingly, the  plaintiff  has  been  put  into  possession  of  his  undi- 
vided part  of  the  said  land,  his  right  to  which  is  not  disputed 
by  his  brother;  that  since  the  purchase,  the  plaintiff  has  had 
the  land  surveyed,  a  plat  of  which  is  exhibited;  that  this  plat, 
as  he  believes,  correctly  describes  the  boundaries  of  the  land; 
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but  he  discovei'S  that  a  part  of  the  boundary  is  controTerted  by 
8ome  of  the  coterminous  tenants,  to  wit:  Robert  Stuart,  Beuben 
Withers,  and  the  heirs  and  devisees  of  Neil  Adair;  that  the 
plaintiff  is  desirous  of  making  partition  with  his  brother,  but 
can  not  because  of  the  uncertainty  caused  by  this  dispute  about 
the  boundary;  that  he  is  anxious,  also,  to  have  the  question  of 
boundary  settled,  but  not  having  the  legal  title  can  not  go  into 
a  court  of  law;  and  if  he  could,  it  would  require  a  multiplicity 
of  actions.  He  therefore  prays  that  his  brother  John,  and  the 
coterminous  tenants  may  be  made  defendants;  that  the  true 
boundary  of  the  land  may  be  settled;  that  the  defendants  be 
compelled  to  deliver  to  him  any  land  within  the  boundary  of 
which  they  may  be  found  in  possession;  and  that  partition  be 
decreed  between  himself  and  his  brother. 

The  defendant,  John  Coalter,  answers,  stating  that  his  in* 
terest  in  the  laud  is  one  seventh  part;  that  he  wishes  a  parti- 
tion; is  ready  to  convey,  etc. 

The  coterminous  tenants  answer,  showing  various  objections 
to  the  plat,  and  pretensions  of  the  plaintiff;  deducing  their 
titles,  >vhich  seem  entirely  distinct  and  unconnected  with  each 
other;  and  each  one  contending  for  his  lines,  as  heretofore 
established  and  understood. 

Evidence  was  taken,  surveys  had,  and  the  chancellor,  on 
the  hearing,  established  certain  lines,  from  which  decree  the  ap- 
peal is  taken. 

It  was  contended  in  the  argument  that  this  was  a  case  of 
which  equity  had  no  jurisdiction.  This  question,  will,  of  course, 
be  considered  first,  as  jurisdiction  precedes  discretion ;  and  be- 
fore we  undertake  to  decide  what  ought  to  be  done  in  a  cause, 
we  should  always  ascertain  whether  we  can  rightfully  do  any 
thing.  I  will  not  quote  authorities  to  show  that  where  a  gen- 
eral demurrer  would  hold  to  a  bill,  the  court,  though  the  de- 
fendant answers,  will  not  grant  relief  upon  the  hearing  of  the 
cause.  The  doctrine  is  too  well  settled.  To  deny  it,  would  be 
to  say  that,  however  unfit  the  cause  for  equity,  the  defendant, 
by  failing  to  demur,  could  oblige  the  court  to  entertain  jurisdic- 
tion. Nor  can  I  conceive  that  in  deciding  thequestion  of  juris- 
diction, we  should  be  influenced  at  all  by  the  case  made  by  the 
evidence.  It  is  the  province  of  the  bill  to  state  the  case.  It  is 
from  this  we  must  judge.  If  the  evidence  fit  the  case  stated  in 
the  bill,  it  could,  of  course,  have  no  influence.  If  it  made  a 
different  case,  so  far  from  giving  jurisdiction  where  the  bill  did 
not,  it  would  prevent  a  decree,  where  the  bill  was  perfect;  for 
the  nllegation  and  the  proof  must  ''jump  together/' 
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The  bill  places  the  jurisdiction  on  three  grounds:  1.  That  the 
plaintiff  wants  partition,  and  can  not  haye  it  without  the  aid  of 
equity;  2.  That  there  is  a  trust  between  the  plaintiff  and  his 
brother,  who  has  the  legal  estate,  which  the  plaintiff  not  having, 
<san  not  try  the  question  of  boundary  at  law;  3.  That  if  he  could, 
there  must  be  a  multiplicity  of  suits,  to  avoid  which  equity  takes 
jurisdiction. 

I  will  first  show  from  authority  the  general  rule,  that  equity 
4sajx  not  hold  plea  of  land  titles;  and  then  inquire,  whether  the 
plaintiff's  case  falls  within,  or  is  taken  out  of  that  rule. 

In  Welby,  appeUani,  v.  The  Duke  of  EuUand,  respondent, 
a  Bro.  P.  C.  39,  the  bill  charged  that  the  plaintiff,  and 
those  under  whom  he  claimed,  had  been  in  possession  of  the 
manor  of  Denton  for  more  than  one  hundred  years;  that  the 
defendant  had  set  up  a  claim  to  it,  and  exercised  several  acts  of 
ownership,  which  might  hereafter  bring  a  cloud  upon  the 
plaintiff's  estate,  and  prevent  his  selling  it.  The  bill,  there- 
fore, prayed  that  the  defendant  might  set  forth  his  claim,  and 
produce  his  title  papers;  that  the  testimony  of  the  plaintiff's 
witnesses  might  be  perpetuated,  and  proper  issues  directed  to 
try  the  defendant's  claim  to  the  manor,  etc.  The  defendant 
pleaded  and  answered.  The  case  was  heard  and  dismissed  by 
Liord  Chancellor  Apsley;  and  on  appeal  to  parliament,  the  ap- 
peal was  dismissed,  and  the  decree  affirmed.  In  the  discussion 
of  the  case,  the  law  on  the  subject  was  laid  down  in  the  clearest 
and  strongest  manner.  It  was  said:  "  The  general  practice  of 
courts  of  equity,  in  not  entertaining  suits  for  establishing  legal 
titles  before  they  have  been  tried  at  law,  is  founded  upon  clear 
reasons,  and  the  departing  from  that  practice,  when  there  is  no 
reason  for  so  doing,  would  be  subversive  of  the  legal  and  con- 
stitutional distinctions  between  the  different  jurisdictions  of 
courts  of  law  and  equity;  and  though  the  admission  of  a  party 
in  a  suit,  is  conclusive  as  to  matters  of  fact,  or  may  deprive  him 
of  the  benefit  of  a  privilege,  which,  if  insisted  on,  would  exempt 
him  from  the  jurisdiction  of  the  court;  yet  no  admission  of  par- 
ties can  change  the  law,  or  give  jurisdiction  to  a  court  of  a 
cause  of  which  it  hath  no  jurisdiction.  Agreeably  hereto,  the 
established  and  universal  practice  of  courts  of  equity  is  to  dis- 
miss the  plaintiff's  bill,  if  it  appears  to  be  grounded  on  a  title 
merely  legal,  and  not  cognizable  by  them;  notwithstanding  the 
defendant  hath  answered  the  bill,  and  insisted  on  matter  of 
title,  and  it  can  make  no  difference  whether  the  legal  title  be 
insisted  on  by  the  answer,  or  by  the  plea;  that  nothing  hath  • 
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greater  tendenoj  to  introduce  uncertainty  in  the  law  than  the 
giving  way  to  new  exceptions  to  general,  settled  and  known 
rules  of  practice  in  courts  of  justice;  and  therefore  no  such  ex- 
ceptions ought  to  be  allowed,  but  upon  the  clearest  grounds. 
The  general  known  practice  of  courts  of  equity  has  been  to  dis- 
miss bills  brought  like  the  present,  for  establishing  a  l^;al  title, 
and  for  a  perpetual  injunction,  before  such  title  has  been  tried 
and  determined  at  law.  The  exceptions  to  this  general  rule  of 
practice  are  but  yery  few,  well  known  and  founded  on  strong 
and  clear  reasons;  but  the  appellant's  case  fell  not  within  any 
of  these  exceptions,  and  consequently  ought  to  be  governed  by 
the  general  rule.  The  bill  was  entirely  new,  and  without  a 
precedent. "  To  show  that  this,  though  the  argument  of  coun- 
sel, is  considered  as  the  true  doctrine  on  this  subject,  Maddock, 
vol.  1,  p.  135,  lays  down  the  rule  precisely  as  it  is  here,  and 
refers  to  this  case  alone  in  support  of  his  position. 

Chancellor  Kent,  also  in  Abbott  v.  AUen^  2  Johns.  Ch.  519  [7  Am. 
Dec.  554],  says  :"  This  court  may,  perhaps,  try  title  to  land,  when 
it  arises  incidentally;  but  it  is  understood  not  to  be  within  its 
province  when  the  case  depends  on  a  simple  legal  title,  and  is 
brought  up  directly  by  the  bill.  The  power  is  only  to  be  excr* 
cised  in  di£Bcult  and  complicated  causes,  affording  peculiar 
grounds  for  fyjuitable  interference.  This  was  the  doctrine  laivl 
down  by  the  respondent's  counsel,  in  the  case  of  Welby  v. 
Builand,  2  Bro.  P.  0.  89;  and  it  appears  to  have  been  sanc- 
tioned by  th(9  court"  The  case  here  referred  to  is  the  one 
from  which  I  have  extracted  the  above  remarks.  The  chancel* 
lor  also  refers  to  Wightwick's  Reports,  184,  where  the  same 
doctrine  (he  eays)  is  discussed  at  large,  and  emphatically  laid 
down  by  Baron  Wood,  and  not  denied  by  the  other  barons. 
The  cases  above  cited  acknowledge  that  there  are  a  few  excep- 
tions to  the  general  rule.  They  will  be  found  of  the  class  de- 
scribed by  Mitford,  127.  He  says:  "  Where  one  general  legal 
right  is  claimed,  against  several  distinct  persons,  a  bill  may  be 
brought  to  establish  the  right:  2  Atk.  484.  Thus  where  a  right 
of  fishery  was  claimed  by  a  corporation,  throughout  the  course 
of  a  considerable  river,  and  was  opposed  by  the  lords  of  man- 
ors, and  owners  of  land  adjoining,  a  bill  was  entertained  to 
establish  the  right  against  the  several  opponents,  and  a  de* 
murrer  was  overruled:"  1  Atk.  282.  But,  even  where  the  bill 
is  to  try  one  general  right  against  many  claimants,  and  bo  to 
save  a  multiplicity  of  actions,  it  is  generally  required  that  the 
pliuniiff  ghall  have  established  his  title  at  law,  before  he  comes 
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into  equity;  and  Mitford  adds,  if  be  has  not  done  so,  and  the 
right  he  claims  has  not  the  sanction  of  long  possession,  and  he 
has  an  J  means  of  trying  the  matter  at  law,  a  demurrer  will  hold; 
2  Atk.  391.  In  Mayor  of  York  v.  Pilkingion  etc. ,  1  Atk.  284,  Lord 
Hardwicke  says:  *'  It  is  a  general  rule  that  a  man  shall  not  come 
into  a  court  of  equity,  to  establish  a  legal  right,  unless  he  has 
tried  his  title  at  law,  if  he  can;  but  this  is  not  so  general  an  ob- 
jection as  always  to  prevail;"  and  he  refers  to  two  cases  in  pre- 
cedents in  chancery.  I  find  them  to  be  thus:  Bush  y.  TFes/em, 
Prec.  in  Gh.  530.  The  plaintiff  had  been  in  possession  of  a 
water-course  upwards  of  sixty  years.  Defendant  disturbed  him 
in  the  use  of  the  water.  He  brought  his  bill  to  be  quieted  in 
his  possession.  Objected  that  his  remedy  was  purely  legal; 
but  the  court  overruled  the  objection,  considering,  I  presume^ 
that  a  possession  of  upwards  of  sixty  years  was  equal  to  a  de- 
cision of  law  in  his  favor;  and  therefore  the  bill  to  quiet  his 
possession  was  proper,  as  otherwise  the  plaintiff  would  have  had 
to  bring  continual  actions  of  trespass  for  every  disturbance. 

The  other  case  is  Dorset  v.  Oirdler,  Prec.  in  Ch.  531.  Bill 
to  examine  witnesses  in  perpeiuam  rei  memoriam^  to  establish 
his  sole  right  of  fishery.  Demurrer,  for  that  plaintiff  had  not 
verified  his  title  at  law.  But  the  demurrer  was  overruled,  and 
this  difference  taken  by  the  court,  that  "  if  one  is  out  of  posses- 
sion, having  only  a  right  to  fishery,  etc.,  he  who  brings  such 
bill  ought  never  to  be  allowed  to  do  so,  but  a  demurrer  to  it 
will  be  good,  because  he  may  and  ought,  first  to  enter  his  action 
and  establish  his  title  at  law,  etc.,  for  the  party  having  a  remedy 
at  law,  the  other  side  ought  not  to  be  deprived  of  the  opportunity 
of  confronting  the  witnesses,  aud  examining  them  publicly^ 
which  has  always  been  found  the  most  effectual  method  of  dis- 
covering the  truth.  But,  if  a  man  is  in  actual  possession,  and 
is  only  threatened  with  disturbance  by  another  who  pretends  a 
right,  he  has  no  other  way  in  the  world  to  perpetuate  the  testi- 
mony of  his  witnesses  but  by  such  a  bill  as  this."  Lord  Tenham 
V.  Herbert,  2  Atk.  483:  Bill  to  establish  a  right  to  an  oyster 
fishery,  and  to  be  quieted  in  the  possession  of  it,  against  de- 
fendant, who  claims  the  piece  of  ground  where  the  fishery  is.. 
Demurrer,  as  it  is  a  matter  properly  triable  at  law.  Lord 
Chancellor:  "Undoubtedly  there  are  some  cases  where  a  man 
may  come,  by  a  bill  of  this  kind,  into  this  court  first,  and  there 
are  others  where  he  ought  first  to  establish  his  right  at  law. 
Where  a  man  sets  up  a  general  exclusive  right,  and  the  persons 
who  controvert  it  with  him,  are  very  numerous,  and  he  can 
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not,  by  one  or  two  actions  at  law,  quiet  that  nght,  he  may  oome 
into  this  court  first;  which  is  called  a  bill  of  peace,  and  this 
court  will  direct  an  issue  to  try  the  right.  But,  where  the  ques- 
tion about  a  right  of  fishery  is  only  between  two  lords  of  manors, 
neither  can  come  into  this  court,  till  the  right  is  first  tried  at 
law.  This  is  in  the  nature  of  an  ejectment  bill,"  etc.  jfienisoiiT. 
AMey,  2  Yes.  jun.  459:  Bill  for  discovery  and  delivery  of  a 
settlement,  under  which  plaintiff  claimed,  and  other  title  deeds, 
and  possession  of  the  estate.  Demurrer  to  all  the  relief,  and  all 
the  discovery,  except  of  the  settlement,  for  want  of  equity,  and 
answer  admitting  the  settlement,  and  offering  to  produce  it.  Lord 
Chancellor:  **  This  is  a  pure  ejectment  bill,  as  to  the  title  to  the 
land.  The  only  allegation  calling  for  an  answer,  is  as  to  this 
deed.  The  court  will  direct  it  to  be  produced  at  the  trial, 
but  no  more.  The  plaintiffis  have  no  right  to  a  discovery  of  the 
pedigree,  unless  they  lay  a  foundation  for  it;  otherwise,  no  man 
ivould  bring  an  ejectment  which  had  any  complication  in  it. 
The  cases  cited  for  the  bill  go  no  further  than  this;  that  the  loss 
of  the  instrument  with  the  affidavit,  entitles  the  plaintiff  to  a 
decree  quoad  the  matter;  the  loss  of  a  bond  gives  a  right  to  a 
decree  for  the  money,  and  so  of  a  deed.  I  agree  no  general 
demurrer  could  be  put  in  to  such  a  bill.  The  jurisdiction  is 
transferred  to  a  certain  extent.  But  what  is  the  equity  heref 
Is  it  possible  for  me  to  decree,  that  the  deed  shall  be  deliyered 
up  ?  There  is  no  allegation  of  infancy,  a  term  outstanding,  or 
that  possession  was  gained  by  undue  means.  The  plaintiffs 
^te,  that  under  color  of  a  legal  title,  the  defendant  entered 
as  heir,  which  title  they  deny.  The  only  relief  I  can  give,  is  to 
enable  them  to  make  out  their  title  at  law."  He  adds:  *'  This 
is  another  of  the  fishing  bills,  which  I  do  not  like  to  see  in  this 
<5ourt:"  Weller  v.  Smeaion,  1  Bro.  C.  C.  672.  Bill  to  be 
quieted  in  the  possession  of  a  mill,  and  that  defendants  may 
pull  down  works  above  it,  and  be  restrained  from  erecting  others. 
Demurrer,  because  plaintiff  had  not  established  his  right  at  law. 
Allowed. 

I  will  refer  to  but  one  case  more,  Speer  v.  Grawier,  2  Meriv. 
410.  It  is  important  in  its  bearing  on  this  subject,  both  as  con- 
taining the  strong  opinion  of  that  able  and  learned  judge,  Sir 
W.  Grant,  and  as  giving  the  best  account  of  a  sort  of  jurisdic- 
tion, exercised  by  equity  for  a  while,  respecting  the  boundaries 
of  land,  which  he  considers  as  originating  in  consent,  which 
was  disapproved  of  by  their  greatest  chancellors,  and  soon  aban- 
doned.   He  cites  the  case  of  Wake  y.  Conyers^  2  Cox,  860,  where 
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Iiord  Northingion  refused  ibis  jurisdiction,  which  he  said  had 
been  "  assumed  of  late;"  and  two  cases,  in  which  Lord  Thur- 
low  had  done  the  same.  He  then  adds:  **  In  the  same  case  of 
Wake  T.  Conyers,  Lord  Northington  says,  that  in  his  apprehen- 
sion this  court  has  simply  no  jurisdiction  to  settle  the  bound- 
aries eyen  of  land,  unless  some  equity  is  superinduced  by  act 
of  the  parties.  I  concur,  he  says,  in  that  opinion,  and  think 
that  the  circumstance  of  a  confusion  of  boundaries  furnishes, 
per  8&,  no  ground  for  the  interposition  of  the  court." 

Having  shown  that  this  court  has  no  jurisdiction  to  interpose 
in  questions  of  real  property,  unless  some  equity  be  superin- 
duced by  act  of  the  parties,  let  us  see  whether  any  such  foun- 
dation is  furnished  by  the  case. 

The  plaintiff  wants  a  partition;  but,  in  a  suit  in  equity  for 
partition,  the  legal  title  of  the  parties  is  never  meddled  with  by 
the  court.  The  jurisdiction  is  not  given  by  statute,  but  assumed 
from  the  extreme  difficulty  and  inconyenience  of  proceeding  at 
law.  In  exercising  this  jurisdiction,  equity  has  considered 
itself  bound  by  the  principles  which  govern  cases  of  partition 
at  law;  and  these  being  only  between  joint-tenants  and  tenants 
in  common,  the  question  of  title  cannot  well  arise.  The  indi- 
vidual rights  of  the  parties  to  participate  in  the  division,  or  to 
call  for  it,  may  come  up;  but  not  the  simple  question  of  con- 
flicting title  to  the  tract  of  land.  Accordingly  it  is  established 
by  the  cases  that  a  plaintiff  who  comes  into  equity  for  partition 
must  show  a  clear,  legal  title.  If  there  be  doubt  about  that,  he 
will  not  be  aided:  See  Wiseley  y.  Findlay,  3  Band.  361  [ante, 
712],  where  this  subject  was  examined.  This  case,  then,  where 
the  bill  prays  a  settlement  of  boundary,  and  that  the  defendants 
be  decreed  to  deliver  to  the  plaintiff  any  land  of  his  they  may 
be  in  possession  of,  can  not  be  a  proper  case  for  partition  in 
equity. 

But  there  is  another  objection.  The  equity,  as  to  partition, 
does  not  reach,  or  affect  in  the  slightest  degree,  the  coterminous 
tenants.  They  are  wholly  unconnected  with  it.  They  have 
done  no  act  superinducing  equity,  and  can  not  by  the  acts  of 
others,  be  drawn  away  from  the  proper  tribunal  for  deciding 
legal  titles.  This  applies  also  to  the  ground  relied  on,  that  as 
between  the  plaintiff  and  bis  brother,  or  the  heirs  of  Switzer, 
there  is  a  trust  which  gives  equity  jurisdiction.  The  cotermi- 
nous tenants,  holding  distinct  tracts  of  land  by  distinct  and 
unconnected  titles,  have  nothing  to  do  with  this  trust  or  equity. 
If  the  brother  refuses  to  permit  the  plaintiff  to  use  the  legal 
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title  for  settliDg  tbe  boundaries  at  law,  or  the  Swilzers  refuse 
to  conTey,  a  bill  against  them  for  these  purposes  would  receive 
proper  aid.  But  it  is  nowhere  suggested  that  John  Coalter  had 
refused  to  proceed  at  law,  or  to  suffer  the  plaintiff  to  use  hia 
name;  and  as  to  the  Switzers,  they  are  no  parties,  and  it  is  ex- 
pressly stated  that  they  have  either  all  conveyed  or  are  ready  at 
any  time  to  convey. 

It  is  said  that  this  proceeding  will  save  multiplicity  of  suits 
at  law,  and,  therefore,  equity  should  interfere.  The  first  answer 
to  this  is,  that  it  would  not  save  multiplicity  of  suits;  for  John 
Coalter  might  have  sued,  in  one  ejectment,  all  persons  in  pos- 
session of  any  part  of  the  tract  he  claimed:  Coleman  v.  Dick  d 
o^.,  1  Wash.  239;  but,  secondly,  this  is  not  one  of  those  cases 
where  equity  does  interfere  to  prevent  multiplicity  of  actiona. 
That  interference  is  given  only  in  cases  where  one  general  right 
is  invaded,  as  a  right  to  a  sole  fishery  of  a  river,  etc. :  Mitf .  147. 
But  here  the  rights  of  the  parties  were  separate,  distinct,  and 
unconnected;  and  the  bill  was  for  that  reason  also  demurable. 
In  Mitf.  146  it  is  said:  **  The  court  will  not  permit  a  plaintiff 
to  demand,  by  one  bill,  several  matters  of  different  natures 
against  several  defendants;  for  this  would  tend  to  load  each 
defendant  with  an  unnecessary  burden  of  costs  by  swelling  the 
pleadings  with  the  state  of  the  several  claims  of  the  other  de- 
fendants, with  which  he  had  no  connection.  A  defendant  may, 
therefore,  in  such  case  demur:''  See,  also,  2  Mod.  234;  Harriaon 
V.  Hogg,  2  Yes.  jun.  323. 

I  think  the  decree  should  be  reversed,  and  the  bill  dismissed, 
perhaps  without  prejudice  to  the  legal  rights  of  the  plaintiff,  or 
rather  of  his  trustee. 

Gbebn,  J.  John  Coalter,  having  purchased  a  tract  of  land 
from  the  heirs  of  Switzer,  two  of  whom  had  conveyed  to  him, 
and  the  other  five  of  whom  had  not  conveyed,  Thomas  S. 
Coalter  filed  his  bill  against  John  Coalter,  Bobert  Stuart,  Beu- 
ben  Withers,  and  the  heirs  of  Adair,  alleging  that  although  the 
purchase  was  made  by  John  Coalter,  it  was  made  for  his  benefit 
as  well  as  for  John's.  He  does  not  state  what  proportion  be- 
longed to  each,  but  states  that  he  has  been  put  into  the  peace- 
able possession  of  his  undivided  part,  John  not  contesting  his 
right;  that  he  is  desirous  of  having  a  partition  with  his  brother, 
but  that  having  no  legal  title  he  can  not  proceed  at  law  for  that 
purpose;  and  that  the  other  defendants,  being  coterminous 
tenants  of  other  lands,  dispute  the  boundaries,  which  prevents 
a  partition,  and  that  these  boundaries  can  not  be  settled  at  law 
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without  a  multiplicity  of  suits.  He,  therefore,  prays  that  the 
defendants,  the  coterminous  tenants,  may  state  in  what  points 
they  dispute  the  boundaries;  that  the  court  may  settle  and  ad- 
just the  true  boundary;  and  that  he  may  be  quieted  in  posses- 
sion accordingly,  and  the  defendants  decreed  to  deliver  to  him 
possession  of  any  land  within  the  true  boundary  which  ther 
may  have  taken  possession  of,  and  that  partition  between  him 
and  his  brother  may  be  decreed.  It  is  not  alleged  that  John 
refuses  to  make  partition;  and  the  heirs  of  Switzer,  who  have 
not  conveyed,  are  not  made  parties.  It  appears  also  that  the 
coterminous  tenants  hold  severally,  and  do  not  claim  under  the 
same  title. 

The  question  is,  whether  a  court  of  equity  has  jurisdiction  to 
give  the  relief  prayed  for;  I  think  not.  It  has  always  been  held 
as  a  general  rule,  that  equity  can  not  hold  pleas  of  land:  20  H. 
VI,  32,  b.  And  in  the  case  of  the  Earl  of  Worcester  v.  Sir 
Moyle  Fynch,  2  And.  163,  pi.  89;  and  4  Inst.  86,  it  was  held  by 
all  the  judges  of  England,  that  if  the  question,  whether  there 
was  such  a  manor  as  A.  in  deed  or  reputation,  at  such  a  time;  ox* 
whether  lands  in  B.  were  at  that  time  parcel  of  the  manor  or  not; 
or  if  a  disseisin  be  alleged  to  be  committed  of  Blackacre,  at  the- 
time  of  a  bargain  and  sale  made  to  the  complainant  thereof;  or. 
if  A.  conveys  land  to  B.,  and  A.  has  only  a  matter  of  equity  to' 
be  relieved  by,  or  only  a  right  at  the  time;  or  when  any  title  of 
freehold,  or  other  matter  determinable  by  the  common  law, 
comes  incidentally  in  question  in  chancery,  that  in  all  these 
cases  the  court  of  equity  has  no  jurisdiction,  and  such  matters 
should  be  tried  at  common  law,  and  not  in  chancery;  that  the 
party  may  be  relieved  by  vnit  of  error,  attaint  or  action  of  a 
higher  nature,  and  that  if  the  plaintifT  prays  discovery  from  the 
defendant,  without  which  he  can  not  sue  at  common  law,  and 
the  defendant  makes  title  to  the  land,  the  plaintiff  can  not  pro- 
ceed for  the  land  in  chancery;  for  otherwise,  by  such  a  surmise, 
inheritances,  freeholds  and  matters  determinable  at  common 
law  should  be  determined  in  chancery.  To  this  general  rule, 
there  is  an  exception,  where  the  plaintiff  has  an  equity  against 
the  defendant  himself,  as,  if  a  tenant  holds  adjoining  lands  of 
his  own,  and  fraudulently  or  carelessly,  contrary  to  his  duty  to 
preserve  the  rights  of  his  landlord,  confounds  or  destroys  the 
evidence  of  the  boundaries.  There  the  landlord,  who  can  not 
sue  at  law  during  the  term,  or  who  could  not  after  the  term  es- 
tablish his  boundary  at  law,  may  sue  the  tenant  in  equity,  not 
for  the  purpose  of  establishing  his  boundary,  but  for  having  a 
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decree  that  the  tenant  shall  transfer  to  him  so  much  of  his  land 
as  will  make  up  the  original  quantity  belonging  to  the  landlord. 
In  such  case,  if  the  actual  boundary  was  proved  by  the  tenant, 
the  suit  would  fail,  and  in  this  way  the  question  of  boundaiy 
may  properly  be  discussed,  and  virtually  settled  in  chanceiy. 

It  appears,  that  for  a  short  time,  some  sort  of  jurisdiction  ^n» 
assumed  by  the  court  oi  chancery  in  resper^t  to  boundaries.    The 
cases  are  collected  in  4  Yin.  Abr.  422, 423;  but  the  jurisdiction, 
"Which  originally  arose  from  consent  by  analogy  to  common  law 
-writs,  was  soon  repudiated.     This  subject  was  examined  by  the 
.  jnaster  of  the  rolls  in  Speer  y.  Crawler^  2  MeriT.  410,  in  which 
all  the  former  cases  were  cited.    In  this  case,  the  master  of  the 
tolls  concurring  with  the  opinions  of  Lord  Northington  and 
,  Lord  Thurlow,  affirms  that  there  is  no  jurisdiction,  unless  some 
<  equity  be  raised  by  the  acts  of  the  parties;  and  observes,  that  to 
.  the  exercise  of  the  jurisdiction  upon  such  equitable  grounds,  no 
^objection  has  ever  been  made.     ''But,  on  what  principle  can  a 
vsourt  of  equity  interfere  between  two  independent  proprietoxs, 
and  force  one  of  them  to  have  his  rights  tried  and  determined 
in  any  other  than  the  legal  mode,  in  which  questions  of  prop- 
erty are  to  be  decided  ?" 

There  is,  in  this  case,  no  shadow  of  equity  between  the  plaints 
ifiTand  the  defendants,  who  claim  title  to  the  adjoining  lands; 
and  any  equity  between  him  and  the  headers  of  the  legal  title, 
the  Switzers,  who  have  not  conveyed,  and  John  Coalter,  can  not 
affect  them,  unless  there  was  a  fraudulent  comlnnation  between 
them  and  the  holders  of  the  adjoining  land  to  injure  the  plaint- 
iff, which  is  not  suggested;  and  even  in  that  case  they  could  not 
be  called  upon  in  equity  to  ascertain  the  boundaries.  The  only  re- 
lief the  plaintiff  could  have  would  be  to  aid  the  plaintiff  so  far 
ss  to  compel  the  owners  of  the  legal  title  to  permit  him  to  sue  at 
law  in  their  names.  John  Coalter,  in  whom  is  the  legal  title  to  an 
undivided  two  sevenths  of  the  land,  might  sue  at  law,  and  es- 
tablish the  boundary  of  the  entire  tract  of  land,  and  he  is  not 
stated  to  be  unwilling  to  sue.  Indeed,  he  might  have  sued  all  who 
claimed  any  part  of  the  land,  in  one  ejectment,  if  they  were  in 
possession  of  the  controverted  land;  so  that  a  resort  to  equity 
does  not  prevent  multiplicity  of  suits. 

The  observation,  that  the  plaintiff  has  no  equity  against  the 
adversary  claimants  of  the  laud,  is  an  answer  to  all  the  cases 
cited  by  the  appellee's  counsel  in  which  the  jurisdiction  ia 
founded  on  the  equitable  nature  of  the  plaintiff's  title.  In  the 
case  of  an  assignee  of  a  bond  there  is,  in  equity,  a  privi^  of 
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eontraet  between  him  and  the  debtor.  In  the  case  of  property 
seized  under  execution,  which  is  conveyed  in  trust  for  another, 
the  relief  given  to  the  cestui  que  trust  is,  upon  the  equity  of  pre- 
Berving  the  specific  property  to  the  true  owner  when  it  is  of  such  a 
nature  as  not  to  be  compensated  in  damages,  an  equity  which  ex- 
ists in  favor  of  the  legal ,  as  well  as  equitable,  owner.  The  property 
might  be  eloigned  and  an  action  of  detinue  might  not  restore 
the  specific  property;  but  land  can  not  be  eloigned.  In  the  case 
of  a  tract  of  land  conveyed  to  be  sold  for  payment  of  debts,  and 
the  property  claimed  in  whole  or  in  part  by  another,  the  court 
may,  in  proper  cases,  interfere  at  the  instance  of  the  debtor,  to 
prevent  a  sale  until  the  question  of  title  is  determined,  because 
a  sale  might  do  him  irreparable  injury.  But  in  that  case  the 
title  of  the  adverse  claimant  could  not  be  settled  in  equity  or  in 
that  suit. 

Nor  can  the  equitable  jurisdiction,  to  decree  partition,  justify 
an  investigation  of  the  legal  title  of  one  who  claims  adversely 
against  all  who  claim  partition.  Where  several  claim  to  be  en* 
titled  to  partition  the  court  may  inquire,  as  between  them,  which 
of  them  are  entitled  to  come  into  the  partition,  and  thus,  inci- 
dentally, determine  the  legal  title  as  between  them.  But  even 
in  that  case,  if  the  legal  title  of  one  party  is  disputed  by  the 
others,  as  if  they  allege  thejdeed,  under  which  he  claims,  to  be 
forged,  thi  bill  for  partition  will  not  be  entertained,  and  the  par- 
ties will  be  left  to  litigate  the  title  at  law.  This  subject  was  ex- 
amined in  the  late  case  of  Wiseley  v.  Findlay^  3  Band.  361  [ante, 
712].  In  this  case  there  does  not  appear  to  have  been  an  adver- 
sary possession;  and  the  partition  might  have  been  made  without 
involving  the  coterminous  tenants  in  thesuit. 

This  seems  to  be  a  bill  quia  timet,  not  justified  by  the  princi- 
ples upon  which  such  bills  are  allowed.  If  this  jurisdiction  of 
the  court  of  chancery  could  be  sustained,  all  cases  of  title  and 
boundary  of  lands  might  be  transferred  to  it,  contrary  to  the 
bill  of  rights,  which  declares,  that  *'  in  controversies  in  respect 
to  property,  the  ancient  trial  by  jury,  is  preferable  to  any  other, 
and  ought  to  be  held  sacred." 

There  is  another  objection  to  this  bill.  It  is  multifarious. 
It  calls  upon  Stuart,  Adair  and  Beuben  Withers,  claiming  sev- 
erally different  parts  of  the  land  claimed  by  the  plaintiff,  to  de- 
fend one  suit.  They  claim  nothing  in  common;  neither  is  at 
all  interested  in  the  defense  to  be  made  by  the  other;  and  yet, 
if  the  plaintiff  succeeded  against  one  only,  he  would  be  liable 
to  pay  the  costs  of  the  plaintiff,  expended  in  the  prosecution  of 


742  Stuabt's  Heibb  v.  Goalteb.  [Yirginu^ 

his  claims  against  the  others.  It  is  not  alleged  that  the  whole 
oontroTersj  between  all  the  parties  depends  upon  the  establish- 
ment of  one  line.  That  is  not  the  fact;  and  if  it  were,  the  pos- 
session of  one  of  the  defendants  might  give  him  a  right  which 
the  other  had  not. 
I  think  the  decree  should  be  reversed  and  the  bill  dismissed. 

CoALTEBy  J.  As  to  the  question  of  jurisdiction,  I  under- 
stand it  to  be  admitted  that  as  no  demurrer  was  filed  to  the  bill 
on  that  ground,  we  are  not  confined  to  the  statements  in  the 
bill  alone  in  considering  that  question;  but  if  the  proofs  or 
documents  in  the  cause  (all  pertinent  to  the  issue,  as  in  this 
case)  show  a  ground  of  jurisdiction,  which,  had  it  been  relied 
on  in  the  bill,  would  have  supported  that  jurisdiction  on  de- 
murrer, it  must  be  looked  to  and  considered  in  the  same  man- 
ner as  if  stated  in  the  bill.  If  this  be  correct,  it  will  be  found 
that  the  following  circumstances,  having,  as  it  seems  to  me,  a 
strong  bearing  on  this  point,  are  to  be  found  in  the  cause  in  ad- 
dition to  the  grounds  alleged  in  the  bill. 

It  appears,  from  the  survey  returned  by  order  of  court  in 
the  cause,  that  almost  the  whole  controyersy,  as  it  respects 
boundary,  which  exists  between  the  appellee  and  the  Adairs, 
and  also  between  him  and  Stuart,  depends  on  the  establishment 
of  the  Beverley  manor  lines,  as  bbth  parties  claim  to  hold  by 
those  lines.  ^ 

The  Beyerley  manor  is  a  large  tract,  comprehending  a  con- 
siderable portion  of  Augusta  county.  It  was  sold  off  in  parcels 
to  settlers.  Amongst  others,  one  Patton  obtained  a  deed  for  a 
considerable  tract,  binding  on  some  of  the  southern  limits  of 
the  manor,  and  part  of  which  is  now  claimed  by  the  appellee. 
Stuart,  an  ancestor  of  the  appellants  of  that  name,  obtained 
another  tract  adjoining  Patton,  and  binding  also  on  the  south- 
ern boundaiy  of  the  manor.  After  this,  Stuart  obtained  a 
grant  from  the  crown  for  lands  on  the  south  of  the  manor,  and 
calling  to  be  bounded  by  the  manor  lino,  and  joining  not  only 
his  own  lands  within  the  manor,  but  those  also  of  Patton.  So, 
too,  some  one  else,  under  whom  the  Adairs  claim,  obtained  in 
like  manner  a  grant  from  the  crown  adjoining  Stuart's  grant 
aforesaid,  and  calling  for  the  manor  lines,  to  wit,  a  portion  of 
that  line  called  for  by  Stuart's  grant  and  two  other  of  the 
manor  lines  lying  east  of  it.  One  of  the  manor  lines  then  is 
common  to  both  of  these  grants,  and  as  it  cannot  exist  in  two 
places,  if  it  is  rightly  determined  to  exist  in  one  place  in  regard 
to  Stuart,  it  must  exist  in  the  same  place  as  to  the  Adairs.    The 
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establishment  of  this  line,  too,  must  fix  one  of  the  comers  of 
the  next  line  eastward,  where  the  Adairs  alone  are  interested; 
and  so,  vice  versa,  the  establishment  of  that  line  must  fix  one 
of  the  comers  of  that  which  bounds  Stuart's  land.  Thus,  if  E 
F  is  established  as  the  true  manor  line  as  to  the  Adairs,  this 
fixes  F  as  the  corner  of  the  line,  by  which  Stuart  is  to  be 
bounded,  and  of  course,  his  pretensions  m'ust  be  negatived;  but 
in  establishing  this  line,  all  the  evidence  and  circumstances  in  re« 
lation  to  the  lines  A  B,  B  C,  C  D  and  D  E  are  to  be  weighed, 
and  are  equally  important  to  the  Adairs  and  Stuart.  So  if  Q 
F  is  established  as  the  true  manor  line  in  regard  to  Stuart,  and 
in  a  contest  with  him,  it  fixes  F  as  a  corner  of  the  line  of  the 
Adairs,  and  of  course  disaffirming  their  pretensions.  But 
whether  this  is  the  true  line  or  not,  depends  not  only  on  the 
evidence  as  it  regards  the  lines  A  B,  etc.,  as  aforesaid,  but 
on  the  evidence  concerning  the  lines  G  H,  I  E,  J  L,  L  M, 
and  indeed,  all  the  other  lines  laid  down  in  the  plat,  in  relation 
to  this  part  of  the  boundary.  It  is  an  unquestioned  fact,  then, 
as  to  this  matter,  that  although  Stuart  and  the  Adairs  claim 
distinct  tracts  by  distinct  titles,  the  question  of  boundary,  so 
far  as  the  manor  lines  are  concerned,  depends  precisely  on  the 
same  evidence  in  relation  to  every  portion  of  the  plat  and  con- 
troversy as  to  each.  The  case  can  not  be  correctly  decided  differ- 
ently as  to  these  parties;  for,  if  decided  differently,  one  or  the 
other  of  those  decisions  miist  as  surely  be  wrong,  as  that  the 
same  thing  can  exist  in  two  places  at  the  same  time. 

It  seems,  then,  that  if  each  controversy  is  to  be  correctly 
decided,  in  other  words,  if  there  ought  not  to  be  opposing  de- 
cisions, the  matter  ought  to  be  settled  in  one  suit,  if  that  be 
practicable.  Suppose  two  suits  are  brought  for  the  purpose, 
and  in  that  against  Stuart,  F  G  is  decided  to  be  the  manor 
line,  such  decision  might  have,  and  probably  would  have,  con- 
siderable influence  in  the  controversy  with  the  Adairs.  They 
ought  to  guard  against  this  by  giving  Stuart  all  their  aid;  for,  in 
deciding  the  matter  as  to  Stuart,  the  whole  survey  and  evi- 
dence, as  well  as  it  regards  the  Adairs  as  Stuarts,  are  important 
in  that  controversy,  and  must  be  considered.  But  the  Adairs, 
not  being  parties,  are  not  bound  by  that  decision,  and  they 
have  the  question  tried  over  again  on  the  same  surveys  and 
evidence,  and  Z  Y  is  fixed  as  the  boundary  or  manor  line. 
Which  verdict  is  to  prevail?  And  if  both  are  to  stand,  the 
boundaries  of  the  appellee  are  entirely  destroyed,  for  no  one 
tMtn  say  which  is  the  manor  line.     Thus  two  suits,  depending 
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on  precisely  the  same  sanrejs  and  facts,  and  in  which  theire 
may  be  different  decisions,  are  to  go  on  at  precisely  doaUe  costs 
and  trouble  to  all  parties. 

Had  this  ground  of  jurisdiction  been  stated  in  the  bill,  would 
it  have  been  proper  to  have  sustained  a  demurrer  and  to  have 
turned  the  parties  round  to  seyeral  suits  at  law?  It  may  be  said 
that  one  ejectment  could  have  been  broug^ht  against  all  the 
defendants,  so  as  to  have  tried  the  matter  in  one  suit.  If  this 
conld  be,  had  not  that  action  been  barred  by  length  of  time,  yet 
from  the  evidence  it  seems  probable  this  would  have  been  the 
result,  at  least,  as  to  some  of  the  lands  and  some  of  the  parties; 
and,  if  the  party  had  been  driven  to  his  writs  of  right,  it  might 
have  been  very  unsafe  to  have  counted  for  his  whole  tract  of 
land  against  all  the  defendants.  Hia  safest  course  in  either 
action,  most  probably,  would  have  been  by  separate  suite. 

Although  consent  of  parties  will  not  give  jurisdiction,  yet 
if,  to  a  bill  framed  on  the  real  facts  as  they  now  appear,  the 
defendants  had  admitted  those  facts  and  submitted  their  case  to 
the  jurisdiction  of  the  court,  as  the  safest  and  best  coarse  for 
all  the  parties,  would  it  have  been  expedient,  after  the  whole 
matter  wob  thus  fully  and  fairly  before  the  court,  to  have  dis- 
missed the  bill  for  want  of  jurisdiction?  I  am  not  prepared  to 
say  that  it  would.  I  have  not  had  access  to  many  of  the  author- 
ities cited  on  this  point,  but  I  think  the  principles  laid  down  in 
the  case  of  the  Mayor  of  York  v.  PiUdngton  e<  oZ.,  1  Atk. 
282,  go  to  support  the  jurisdicUou  in  this  case. 

There  was  another  difficulty  in  this  case.  Thomas  Coalter  has 
only  the  legal  title  to  a  small  undivided  portion  of  this  land, 
the  title  to  the  residue  still  remaining  in  the  other  heirs  of 
Switzer;  so  that  he  might  have  found  some  difficulty  in  suing 
at  law.  This  title,  it  is  true,  they  may  be  willing  to  make  as 
the  bill  states,  but  when  it  will  be  in  the  power  of  the  party  to 
get  it  in  does  not  appear.  They  are  numerous  and  may  be 
dispersed,  and  in  the  meantime,  if  the  boundary  can  be  settled, 
there  will  be  no  actual  controversy  remaining,  and  partition 
may  be  made. 

On  the  whole,  and  believing  that  few  cases  can  occur  so 
peculiarly  situated  as  this,  I  incline  to  support  the  jurisdiction 
of  the  court,  instead  of  turning  the  parties  round  to  the  variety 
and  number  of  suits  at  law  which  their  case  may  require,  in 
which  there  may  be  contradictory  decisions  on  the  veiy  same 
evidence,  both  of  which  can  not  be  right. 
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This  inclinaiioQ,  howeyer,  is  not  withoufc  many  doubts,  which 
are  greatly  increased  by  the  opposing  opinions  of  my  brethren . 

Cabell,  J.,  was  of  opinion  that  the  decree  should  be  re» 
Yorsedy  which  was  entered  as  the  decree  of  the  court. 


CoNTCSioN  OF  BouNDABiBS  —  Equitt  JURISDICTION. — "The  issuing  of 
commiiwiona  to  ascertain  boundaries  is  certainly  a  very  ancient  branch  of 
equity  jurisdiction:"  llStory's  £q.  Jnr.,  sec.  610.  The  origin  of  this  jurisdio* 
tion  is,  however,  wrapped  in  obscurity:  Note  to  Wctke  v.  Conyers^  2  Lea.  Gas. 
in  Eq.  438  (4  Am.  ed.);  1  Story's  Eq.  Jur.,  sec.  611.  In  Wake  v.  Conyers^ 
1  Eden,  331,  S.  C,  2  Lea.  Cas.  in  Eq.  433  (4  Am.  ed),  Lord  Keeper  Henley, 
afterwards  lord  chancellor  and  Earl  of  Northington,  conjectured  that  the 
allowance  of  this  remedy  in  such  cases  arose  from  the  familiar  equity  of 
preyenting  a  multiplicity  of  suits,  and  Sir  Wm.  Grant,  master  of  the  rolls,, 
seemed,  in  Sjteer  v.  Cratpter,  2  Meriv.  416,  to  be  of  the  opinion  that  tb» 
origin  of  the  jurisdiction  was  to  be  sought  in  certain  ancient  writs  in  the 
r^(iater:  De  rationaUbus  dwisis  and  De  jierambulatione  faeienda,  Reg.  Brev. 
157,  b;  and  that  the  remedy  first  being  allowed  by  consent  of  parties,  where 
mutual  boundaries  were  in  dispute,  was  afterwards  extended  to  cases  where 
the  plaintiff  had  some  equitable  right  against  the  defendant,  which  could  not 
be  otherwise  enforced.  In  the  learned  note  of  Messrs.  White  and  Tudor  to 
Wake  V.  Conyers,  2  Lea.  Cas.  in  Eq.  439,  before  referred  to,  it  is  suggested 
as  not  improbable  that  equity  is  indebted  for  this  branch  of  its  jurisdiction 
to  the  dvil  law,  from  which  it  has  borrowed  so  much  that  is  valuable  in  its 
system  of  jurisprudence,  and  that  this  remedy  was  fashioned  out  of  the 
Actio  Jiniumregendorum:  Dig.,  lib.  10,  tit.  1,  L  1;  Domat  bk.  2,  tit  6,  sees. 
1  and  2.  Mr.  Justice  Story  also  refers  to  this  proceeding  of  the  civil  law,  a» 
being  a  more  extensive  application  of  the  same  principles  which  lie  at  the 
foundation  of  this  branch  of  equity  jurisdiction:  1  Story's  Eq.  Jur.,  sec» 
614. 

Whatever  may  have  been  the  origin  of  the  jurisdiction,  it  is  at  least  cer- 
tain that  in  the  earlier  cases  its  limits  were  not  very  clearly  defined,  so  far 
as  can  be  gathered  from  the  brief  notes  of  those  cases  in  Tothill  and  other 
reporterSb  From  some  of  those  cases  it  would  seem  that  the  chancellor  took 
jurisdiction  and  issued  a  commission  wherever  the  boundaries  of  the  plaint- 
iff's and  defendant's  lands  were  confused,  without  reference  to  any  other 
equity  between  the  parties.  Thus  in  MulUneux  v.  MuLUneux^  Tothill,  39,  in 
14  Jac  L,  the  court  ordered  that  a  commission  "  go  forth  to  set  out  lands 
that  lie  promiscuously  to  be  liable  for  the  payment  of  debts."  In  PtckermQ 
▼.  KimpUm,  Tothill,  39,  in  the  fifth  year  of  Car.  L,  a  commission  was  issued 
"  to  set  out  copyhold  land  from  free  land  which  lie  obscured;  if  the  commis- 
sioners cannot  sever  it,  then  to  set  out  so  much  in  lieu  thereof."  In  this 
case,  however,  we  catch  a  gUmpee  of  a  principle  upon  which  many  later  de- 
cisions have  been  based,  for  there  seems  to  have  existed  between  the  parties 
the  relation  of  lord  and  tenant,  which  is  now  recognized  as  a  satisfactory 
ground  for  the  exercise  of  this  jurisdiction. 

If,  as  some  of  the  older  cases  would  seem  to  indicate,  confusion  of  boun- 
daries was  formerly  regarded  as  an  original  and  independent  equity,  sufficient 
to  warrant  a  court  of  chancery  in  taking  jurisdiction,  it  is  clear  that  in  later 
decisions  this  broad  doctrine  has  been  entirely  abandoned.  Indeed,  the 
jurisdiction  is  one  which  is  not  now  favored  in  courts  of  equity,  owing  to  their 
STersion  to  trying  questions  of  legal  title,  merely  for  the  sake  of  a  oonsequen- 
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tial  benefit.  As  wm  said  by  McDonald,  C.  B.,  in  Atkins  t.  HaUon,  2  Anst 
^86:  "It  is  a  joriediction  which  the  conrts  have  always  been  very  cantioos 
of  exercising/'  and  "there  is  no  instance  of  the  coart  ever  granting  a  commis- 
sion, in  order  to  attain  a  remote  consequential  advantage."  The  doctrine 
seems  now  to  be  therefore  that  confusion  of  boundaries  is  a  mere  incidental 
equity,  not  of  itself  sufficient  to  authoriase  the  interposition  of  a  court  of 
chancery,  but  that  it  must  be  coupled  with  some  other  equity  between  the 
parties,  in  order  to  afford  ground  for  equitable  reliel 

Must  bb  some  othbb  Equitt  between  the  Parties.— It  is  accordingly 
settled,  as  laid  down  in  the  principal  case,  that  a  court  of  chancery  will  not 
undertake  to  settle  obscured  or  confused  boundaries  of  lands,  "unless  some 
equity  is  superinduced  by  the  act  of  the  parties,"  or  of  those  through  whom 
they  claim:  1  Story's  Eq.  Jur.,scc.  615;  Adam's  ESquity,  237;  Wake  v.  Com' 
yers,  1  Eden,  331;  S.  C,  2  Lea.  Cas.  in  Equity,  433,  and  note  thereto;  1  Cos 
Ch.  360;  Spetr  v.  Crawitr,  2  Meriv.  410;  Marquis  of  Bute  v.  Glamorffctnskirt 
Co.,  1  PhiL  Ch.  084;  Lange  v.  Jones^  5  Leigh,  192,  approving  the  principsl 
<»8e;  WolcoU  v.  Robbins,  26  Ck>nn.  236;  Perry  v.  Pratt,  31  Id.  433;  DoggeU 
V.  Hearty  5  Fla.  215;  H<Ut  v.  DarUr,  5  Humph.  79;  Topp  v.  WUUams^  7  Id. 
^9;  Weiherbee  v.  Duim,  36  Cal.  249;  Norri^s  Appeal,  64  Pa.  St.  275.  Said 
Lord  Keeper  Henley,  in  Wake  v.  Conyers,  1  Eden,  331;  S.  C,  2  Lea.  Cas.  in 
Equity,  433:  "This  court  has,  in  my  opinion  (and  if  parties  are  not  satisfied 
they  have  resort  eUewhere),  no  power  to  fix  the  boundaries  of  l^gal  estate^ 
unless  some  o(|uity  is  superinduced  by  the  act  of  the  parties,  as  some  particu- 
lar circumstance  of  fraud,  or  confusion,  where  one  party  has  plowed  too  near 
the  other  or  the  like;  nor  has  this  court  a  power  to  issue  such  commissions 
of  course,  as  here  prayed.  In  this  case  it  is  said  there  is  no  legal  remedy, 
and  theretore  there  must  be  an  equitable  one;  but  this  does  not  follow  unless 
there  is  an  equitable  right.  If  there  is  a  legal  right,  there  must  be  a  legal 
remedy;  and  if  there  is  no  legal  right,  there  can  in  this  case  be  no  equitable 
one." 

In  Norris's  Appeal,  64  Pa.  St.  275,  complainant  asked  for  the  appointment 
of  a  commission  to  trace  boundaries  of  land  lying  on  the  Delaware  river, 
which  had  become  confused  through  the  obliteration  and  removal  of  natural 
and  artificial  monuments,  and  by  the  formation  of  alluvial  accretions  and 
^deposits  on  the  river  bank;  and  it  was  claimed  that  this  fact  alone  was  suf- 
£cient  ground  for  awarding  the  relief  upon  the  general  principles  govetning 
this  branch  of  equity  jurisdiction,  although  there  was  no  peculiar  equity  be- 
tween the  parties;  and  that,  if  not,  the  jurisdiction  to  grant  this  remedy  in 
«uch  cases  was  undoubtedly  conferred  by  an  act  of  the  legislature  of  April  5^ 
1859,  relating  to  boundaries  of  lands  in  Philadelphia,  providing  that  the 
jurisdiction  of  the  court  "shall  extend  to  the  ascertainment  of  disputed 
boundaries  which  have  been  confused  or  rendered  uncertain  by  lapse  of  time, 
by  natural  causes,  or  by  the  act,  neglect,  or  default  of  any  present  or  former 
owner  or  occupant."  The  court  held,  however,  that  the  case  did  not  oome 
within  the  ordinary  jurisdiction  of  a  court  of  equity,  and  that  the  act  did 
not  extend  the  jurisdiction  to  other  classes  of  cases.  Sharswood,  J.,  de- 
livering the  opinion  of  the  court,  used  the  following  language:  "The  legisla- 
ture probably  could  not  have  been  induced  to  adopt  such  provisions  as  these 
acts  contain,  at  least  in  the  sense  which  is  claimed  for  them,  for  all  parts  of 
the  commonwealth;  for  if  the  construction  contended  for  be  sound,  they 
would  draw  within  the  maw  of  a  court  of  equity  all  questions  of  disputed 
boundaries,  including  interfering  surveys  and  settlements,  which  have  been 
horetofore  cheaply  and  satisfactorily  committed  to  the  determination  of 
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courts  of  common  law,  with  the  necessarily  accompanying  right  of  trial  by 
jory.  E^en  in  England  the  very  limited  jurisdiction  exercised  by  the  court 
of  chancery  upon  the  subject  of  boundaries  has  been  justly  regarded  with 
^^reat  disfavor  and  jealousy."  Then,  after  quoting  a  part  of  the  opinion  of 
Lord  Keeper  Henley,  in  Wake  v.  Conyers,  1  Eden,  331,  the  learned  judge 
proceeds:  "It  was  established  as  a  principle  in  that  case,  which  has  been 
maintained  and  followed  ever  since,  that  the  court  has  no  jurisdiction  to  fix 
the  boundaries  of  legal  estates,  unless  some  equity  is  superinduced  by  the 
act  of  the  parties." 

In  Whetherbee  v.  Dunn,  36  CaL  249,  an  action,  in  the  nature  of  a  suit  in 
equity,  was  brought  to  settle  a  disputed  boundary,  and  it  appeared  that  there 
was  no  relation  between  the  parties  out  of  which  any  equitable  right  in  the 
plaintiff  could  grow,  but  that  it  was  merely  a  case  in  which  one  boundary 
was  claimed  by  the  plaintiff  and  a  different  one  by  the  defendant;  and  the 
coort  therefore  held  it  not  to  be  a  case  within  the  jurisdiction  of  equity. 
Sanderson,  J.,  in  the  course  of  his  opinion,  said:  "  The  existence  of  a  contro- 
verted boundary  by  no  means  constitutes  sufficient  ground  for  relief  in  equity; 
in  all  such  cases  the  remedies  at  law  are  adequate.  Before  courts  of  equity 
will  interfere,  some  equitable  ground  must  attach  itself  to  the  controversy, 
«ach  as  fraud,  or  some  relation  between  the  parties  which  makes  it  the  duty 
of  one  of  them  to  protect  and  preserve  the  boundaries;  or  the  prevention  of 
a  multiplicity  of  suits;  or  that  the  question  affects  a  large  number  of  persons, 
and  the  boundaries  have  become  confused  by  lapse  of  time,  accident,  or  mis* 
take." 

The  case  of  Perry  v.  PraU,  31  Conn.  433,  arose  upon  a  statute  in  Connec- 
ticut providing  a  method  of  ascertaining  and  settling  boundaries  obliterated 
by  time,  accident,  etc.  The  boundary  there  was  a  brook  which  divided  the 
plaintiff's  and  defendant's  farms,  and  the  bed  of  which  had  been  changed  by 
violent  storms,  high  tides,  etc.  There  was  no  peculiar  equity  between  the 
parties,  and  the  court  held  that  but  for  the  statute,  relief  could  not  have 
been  awarded  by  a  court  of  chancery.  Butler,  J.,  delivering  the  opinion, 
•aid:  '*  The  right  to  issue  a  commission  to  ascertain  boundaries  is  necessarily 
limited  by  the  rule  that  equity  will  not  interfere  where  there  is  an  adequate 
remedy  at  law.  It  is,  therefore,  confined  to  cases  where  there  is  some  pecul- 
iar equity  attached  to  the  controversy  respecting  the  lost  bounds,  arising  out 
of  the  fraudulent  or  negligent  misconduct  of  the  respondent;  where  it  is  his 
duty  to  preserve  the  boundaries,  and  they  can  not  otherwise  be  found  or 
restored;  to  cases  where  a  resort  to  equity  is  necessary  to  prevent  a  multi- 
plicity  of  suits;  and  to  cases  where  the  power  is  necessarily  exercised  inci- 
dentaJly  in  furtherance  of  another  equity.  Controversies  not  presenting  any 
peffli^i^'*  equity,  like  the  one  in  question,  have  been  left  to  be  settled  by  pro- 
ceedings at  law." 

In  the  cases  of  Hale  v.  Darter,  5  Humph.  79,  and  Topp  v.  Williams.  7  Id. 
£69,  also,  equitable  relief  was  denied  because  there  was  merely  a  controversy 
between  adverse  parties  with  reference  to  the  location  of  their  mutual  bound- 
aries, and  because  there  was  no  peculiar  relation  between  the  plaintiff  and 
defendant,  or  other  ground  of  equitable  jurisdiction.  In  Uungerford  v.  Gort' 
ing,  2  Vem.  38,  a  discovery  was  prayed  of  the  boundaries  of  plaintiff's  and 
defendant's  lands,  the  bill  slleging  that  the  same  fully  appeared  from  deeds  and 
writings  in  the  defendant's  possession,  and  the  prayer  was  refused.  It  does 
not  appear,  however,  from  the  meager  report  of  the  case,  what  was  the  pre- 
cise ground  of  the  decision. 

Where  thebb  is  a  Suvficdbnt  Legal  Remedy  in  this  class  of  cases,  at 
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in  all  others,  equity  wQl  decline  jurisdiction.  It  is  a  nnifonn  ntlo  in  tqaitj 
not  to  try  naked  qnestions  of  legal  title:  Abbott  t.  AUen,  7  Am,  Dec  B6i; 
Overaeen  ▼.  Hart,  3  Leigh,  3;  Bush  t.  Marling  7  Id.  324;  Hiekman  t.  Cook, 
3  Hamph.  640;  AtUm  etc.  In$,  Co.  v.  Bueknuuter,  13  DL  201;  North  Pa.  Coal 
Co.  V.  Snowden,  42  PkL  St  48&  Therefore,  where  it  was  claimed  in  the  hOl 
that  a  nnmher  of  defendaots  had  taken  possession  of  lands  belonging  to  the 
plaintiff,  and  had  confused  the  bonndaries,  and  the  plaintiff  prayed  a  discov- 
ery of  the  title  deeds  and  a  settlement  of  the  boundaries,  and  a  decree  for 
possession  and  an  acoonntof  the  rents  and  profits,  the  bill  was  held  demnira- 
ble:  Loker  v.  BolUj  3  Yes.  4.  Lord  Chancellor  Loaghboroagh,  delivering 
the  opinion  of  the  conrt,  said:  "  Upon  the  face  of  the  bill  it  is  qnite  dear,  the 
plaintiff  may  draw  a  declaration  in  ejectment.  The  bill  states  the  title,  and 
that  by  some  means  or  other  the  same  persons  are  in  possession  of  all  the 
lands,  and  have  confounded  the  boundaries.  The  only  consequence  is  that 
the  plaintiff  may  come  for  a  discorery  to  know  what  are  the  farms,  and  who 
are  in  possession;  but  that  never  can  entitle  him  to  come  for  possession,  and 
an  account.  He  avers,  contrary  to  the  fact  disclosed  by  his  bill,  that  he  doea 
not  know  the  lands.  He  describes  the  two  farms  and  the  tenement  If  be 
had  filed  a  bill  for  discovery  only,  he  must  have  psid  for  the  diaoovecy;  but 
it  goes  on  to  pray  relief,  that  is  merely  an  ejectment.'* 

In  Metcalfe  v.  BeckwUh,  2  P.  Wms.  376,  a  bill  for  the  settlement  of  a  dis- 
puted boundary  was  dismissed  after  an  issue  directed  and  a  trial  thereunder, 
on  the  ground  that  it  might  have  been  tried  at  law,  and  also  because  the 
issue  had  been  found  against  the  plaintiff.  So  in  North  v.  Strt^ord^  3  P. 
Wms.  148,  in  a  case  of  confusion  of  boundaries,  relief  was  denied  in  equity 
because  the  remedy  was  at  law.  As  a  general  rule,  equity  will  not  take 
jurisdiction  to  try  a  mere  "ejectment  bilL"  Thus,  in  THUmes  v.  Marsh,  G7 
Pa.  St  607,  the  complainant  aUeged  that  he  and  the  defendant  owned  houses 
on  adjacent  lots  with  an  aUcy  way  between  them,  which,  the  complainant 
claimed,  was  wholly  on  his  land,  but  that  the  defendant  persisted  in  building 
over  the  alley  and  joining  his  house  to  the  complainant's  wall,  and  the  prayer 
was  for  an  injunction  and  for  a  settlement  of  the  boundary.  The  court, 
Sharswood,  J.,  delivering  the  opinion,  held  that  this  was  a  case  for  an  eject- 
ment at  law,  or  for  an  action  of  trespass.  So,  in  IIoMkeU  v.  AUol,  23  Me. 
44S,  the  plaintiff  and  defendant  had  agreed  upon  a  boundary  line,  and  had  it 
surveyed,  and  had  occupied  in  accordance  with  it  for  several  years,  and  the 
bill  charged  that  afterwards  the  defendant  entered  beyond  the  line  upon 
land  claimed  by  the  plaiutiff  and  took  timber  and  wood  therefrom,  and  prayed 
that  the  surveyed  line  might  be  established  as  the  true  boundary,  and  that 
the  defendant  be  decreed  to  release  all  claim  to  land  on  the  plaintiff's  side  of 
the  line,  and  to  account  for  the  timber,  etc.  The  court  held  that  the  remedy 
was  at  law,  and  not  in  equity.  But  in  Lethieullier  v.  CattlemaiA,  Dick.  46, 
the  sole  ground  upon  which  the  bill  was  based  seems  to  have  been  that  the 
defendant  had  obliterated  the  boundary  between  his  manor  and  that  of  the 
plaintiff,  and  had  enlarged  his  park  so  as  to  include  land  claimed  by  the 
plaintiff,  and  yet  relief  was  granted  in  equity  by  directing  an  Bssne  to  try  the 
question  of  boundary,  although  the  case  would  appear  to  have  been  one  in 
which  an  action  at  law  would  have  furnished  an  adequate  remedy.  And  in 
order  that  a  court  of  equity  may  take  jurisdiction  it  must  appear  that  it  is 
impossible  to  settie  the  boundaiy  at  law.  "In  every  bill  for  that  pnrpoae  it 
is  first  necessary  to  show  clearly  that  without  the  assistanoe  of  the  court  the 
boundaries  can  not  be  found:"  MUler  v  WarmmgUm,  1  Jae.  &  Walk.  49L  It 
was  said  in  LewU  v.  Lewitp  4  Or.  177»  that  there  was  no  reason  why  the  posi- 
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tiim  of  a  lost  stake  or  corner  oould  not  be  m  well  asoerUiued  in  a  court  of 
law  as  by  a  suit  in  equity. 

Equttt  must  bk  Bbtwkik  the  Plaintivf  akd  DsiENDAVT.—The  doctrine 
laid  down  in  the  principal  case,  that  the  superindnced  equity  necessary  to 
support  the  jurisdiction  of  a  court  of  chancery  to  settle  a  question  of  confused 
lx>nndaries,  must  exist  between  the  plaintiff  and  the  defendant^  and  not  be- 
'tween  either  of  them  and  a  third  person,  is  well  supported  by  authority.  It 
xnnst  be  an  equity  existing  in  favor  of  the  plaintiff  and  against  the  defendant 
Thus  in  MiUer  v.  Warmmgton,  1  Jac.  k  Walk.  492,  the  parties  claimed  ail- 
Tersely  to  each  other,  there  being  no  relation  between  them  upon  which  an 
•equity  could  be  grounded,  and  the  confusion  of  the  boundaries  had  been  made 
before  the  defendant  came  into  possession;  and  the  relief  was  for  this  reason 
denied.  Sir  Thomas  Plumer,  master  of  the  rolls,  delivered  the  opinion  of  the 
court,  in  the  course  of  which  he  said:  "But  if  the  difficulty  of  finding  the 
boundaries  were  established,  it  is  clear  the  plaintiff  does  not  stand  in  a  predic 
ament  that  gives  him  a  right  to  apply  for  a  commission.  This  is  the  case  of 
persons  claiming  by  an  adverse  title;  there  is  no  connection  between  them  to 
serve  as  a  foundation  for  the  court  to  proceed  on  in  ordering  a  commission. 
This  subject  was  very  luminously  considered  by  the  late  master  of  the  rolls 
in  Speer  v.  CrawUr,  2  Meriv.  410;  and  that  case  has  settled  that  you  must 
lay  a  foundation  for  this  species  of  relief,  not  merely  by  showing  that  the 
boundaries  are  confused,  but  that  the  confusion  has  arisen  from  some  mis- 
conduct on  the  part  of  the  defendant,  or  those  under  whom  he  claims,  of 
which  you  have  a  right  to  complain,  and  which  renders  it  incumbent  on  him 
to  co-operate  in  re-establishing  them.  But  the  court  will  not  interfere  be- 
tween independent  proprietors,  and  confusion  of  boundaries  per  96  is  no 
ground  to  support  such  a  bilL  Here  the  crown  and  the  plaintiffs  claim  in- 
dependently of  each  other,  and  nothing  is  stated  in  the  bill  but  the  mere  fact 
of  the  boundaries  being  confused.  The  case  stated  by  the  pUuntifib  is,  there- 
fore, obviously  open  to  this  fatal  objection." 

It  is  thus  seen,  that  if  the  defendant  is  a  stranger  to  the  equity  upon  which 
the  jurisdiction  is  founded,  it  will  be  a  fatal  objection  to  the  relief  asked. 
On  the  same  principW,  also,  Lange  v.  Jones,  5  Leigh,  192,  was  decided. 
Lange  filed  a  bill  for  the  specific  performance  of  a  contract,  made  by  one 
Adams,  for  the  sale  of  certain  land,  and  made  Jones  a  party  defendant,  on  the 
ground  that  the  latter  was  in  possession  of  part  of  the  land,  and  that  the 
boundaries  between  Jones's  land  and  that  included  in  the  contract  of  the 
plaintiff  and  Adams,  were  uonf  used.  A  part  of  the  relief  sought  was  that  the 
disputed  boundary  might  be  ascertained  and  settled.  •Here  the  defendant 
Jones  was  a  stranger  to  the  contract,  to  enforce  which  the  suit  was  brought, 
and  to  the  equities  growing  out  of  it,  and  the  court  approving  and  adopting 
the  doctrine  of  the  principal  case,  held  that  the  relief  could  not  be  granted. 
Carr,  J.,  said:  "The  case  of  Stuarfa  Heirs  v.  Coalter,  was  one  very  much 
considered,  and,  as  I  think,  very  cc'rrectly  decided.  I  am  entirely  opposed 
to  a  departure  from  the  principles  there  settled.  The  question  is,  whether 
the  present  case  falls  within  the  general  rule,  which  inhibits  courts  of  equity 
from  deciding  the  dry  legal  title  to  lands.  I  think  it  does,  clearly.  It  is  a 
case  of  disputed  boundary,  whether  the  title  of  Adams,  or  that  of  Jones,  to 
the  land  in  controversy,  was  the  best,  and  it  appears  upon  the  record  that 
Jones  was  in  possession.  What,  then,  was  to  hinder  Lange  from  suing  him 
at  law,  upon  the  title  of  Adams  ?  " 

In  the  same  case.  Tucker,  P.  J.,  said:  *'  In  Stuart* s  Heirs  v.  Coalter,  this 
coort  distinctly  denied  the  jurisdiction  of  a  court  of  equity  to  settle  the 
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titles  or  boandariea  of  lands  between  adverse  claimants,  'nnless  the  plaintiil 
has  an  equity  against  the  defendant  claiming  adversely  to  him.*  This  prin- 
ciple bears  hard  indeed,  where  a  purchaser  in  possession,  bat  having  strong 
reason  to  believe  that  another  has  a  better  title,  wishes  to  settle  the  ooniro- 
versy  before  he  pays  his  purchase-money.  On  that  matter,  however,  we  give 
no  opinion;  but  where,  as  in  this  case,  the  adverse  claimant  is  in  possession, 
there  is  nothing  to  impede  the  purchaser  from  proceeding  at  law  to  try  title 
with  him,  in  the  meantime  enjoining  the  recovery  of  the  purchase-money." 

In  Steed  v.  Baker,  23  Gratt.  386,  the  doctrine  of  Stuart  v.  CoaUer,  on  this 
point,  was  again  approved,  and  it  was  held  that  in  order  to  support  the  joiis- 
diction  of  a  court  of  chancery  in  cases  A  this  sort,  there  must  be  an  equity 
existing  between  the  plaintiff  and  the  defendants 

Relizf  Granted  only  in  Aid  or  Title. — ^It  is  laid  down  in  a  number  of 
cases  that  equity  will  not  undertake  to  settle  a  controverted  or  obscured  boniHl- 
ary  merely  for  the  sake  of  a  remote  or  incidental  advantage.  This  branch  of 
equity  jurisdiction  is  to  be  exercised  only  for  the  purpose  of  confirming  and 
securing  the  legal  title.  If  the  title  is  not  involved  in  the  controversy  there 
is  no  room  for  this  species  of  relief.  Thus,  in  Wake  v.  Confers,  1  Eden,  331, 
one  of  the  principal  grounds  for  refusing  relief  was  that  the  object  of  the  suit 
was  solely  to  settle  the  boundaries  of  a  manor,  there  being  no  question  of  title 
to  the  soil  The  lord  keeper  said:  "I  have  been,  ever  since  I  sat  here,  ex- 
tremely jealous  of  the  j urisdlction  of  this  court  over  legal  inheritances.  I  was, 
therefore,  desirous  that  some  precedent  should  be  produced  to  show  me  that 
this  court  could  entertain  a  bill  of  this  nature  to  settle  the  boundaries  of  an 
incorporeal  inheritance,  but  none  such  has  been  produced.  There  have,  since 
I  sat  here,  been  several  to  fix  boundaries  where  a  right  to  the  freehold  of  the 
soil  has  been  incidentaL  But  I  have  seen  such  frightful  consequences  arising 
from  them  that  I  think  these  suits  are  far  from  deserving  enconragemenL 
They  originally  came  into  this  court  under  the  equity  of  preventing  multi- 
plicity of  suits;  yet  in  those  cases  I  have  observed  that  they  have  been  some- 
times attended  with  moreexpense  than  if  all  the  suits  which  they  apprehended, 
and  which  they  were  brought  to  prevent^  had  actually  been  tried  at  law.  *  *  * 
All  the  cases  where  the  court  has  entertained  bills  for  establishing  boundaries 
have  been  where  the  soil  itself  was  in  question  or  where  there  mi^t  have 
been  a  multiplicity  of  suits.*' 

In  Waringy,  Hotham,  1  Bro.  O.  C.  40,  cited  as  SL  IaM$v.  SL  Letmard*$, 
in  2  Anst.  395,  a  bill  was  filed  by  one  parish  against  another  to  settle  their 
mutual  boundaries  for  the  purpose  of  avoiding  confusion  in  levying  their  poor 
rates,  but  Lord  Thurlow  refused  to  entertain  the  suit,  and  is  reported  to  have 
said  that  if  he  should  do  so  and  direct  an  issue  in  such  a  case  he  did  not  see 
what  case  would  be  peculiar  to  courts  of  law.  He  did  not  know  how  to  extract 
a  rule  from  Mayor  <^  York  v.  Pilkington,  2  Anst.  395.  Where  there  was 
a  common  right  to  be  tried  such  a  proceeding  was  to  be  understood;  the 
boundary  between  the  two  j  urisdictions  was  apparent.  That  is  the  case  where 
the  tenants  of  a  manor  claim  a  right  of  common  by  custom,  because  the  right 
of  all  the  tenants  of  the  manor  is  tried  by  trying  the  right  of  one;  but  in  this 
case  he  saw  no  common  right  which  the  parishioners  had  in  the  boundaries  of 
the  parish.  It  would  be  to  try  the  boundaries  of  all  the  parishes  in  the  king- 
dom on  account  of  the  poor  laws.  Here,  also,  it  will  be  observed,  although 
not  particularly  adverted  to  by  the  chancellor,  that  there  was  no  question  of 
title,  and  the  object  to  be  gained  by  the  settlement  of  the  boundaries  was  in- 
cidental and  remote. 

In  Atkins  v.  Hatton,  2  Anst.  386,  a  bill  was  filed  by  the  rector  of  a  parish 
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for  an  account  of  tithes,  and  for  the  settlement  of  the  boundaries  of  the  parish 
and  the  glebe,  bnt  the  relief  was  denied  so  far  as  the  question  of  boundary 
was  concerned,  becaase  the  object  was  "  to  attain  a  remote  consequential  ad- 
vantage." And,  because  the  relief  is  granted  in  this  class  of  cases,  qdIj  in 
aid  of  the  title,  it  is  necessary  that  the  plaintiff  should  show  a  clear  legal  title 
to  some  land  in  the  defendant's  possession,  which  can  not  be  distinguished, 
owing  to  the  confusion  of  boundaries:  Ood/rey  v.  LiUel,  1  Russ.  &  My.  59; 
AUomey-genercU  v.  Stephens,  6  De  G.  Mc.  &  G.  111.  Indeed,  it  seems  to  be 
held  in  Bishop  of  Ely  y.  Kenrick,  Bunb.  322,  that  unless  the  plaintiff's  title  is 
admitted  by  the  defendant,  relief  cannot  be  awarded.  But  it  was  held  other- 
wise in  Godfrey  v.  LiJUel^  1  Buss.  &  My.  59,  by  Sir  John  Leach,  master  of  the 
rolls,  who  said:  "  It  appears,  by  the  authorities  which  have  been  referred  to, 
that,  to  sustain  a  bill  of  this  nature,  it  is  necessary  that  the  plaintiff  establish 
a  dear  legal  title  to  some  land  in  the  possession  of  the  defendant;  and  accord- 
ing to  the  case  in  Bunbury  Bisfiop  of  Ely  v.  Kenrkk,  Bunb.  322,  the  court 
will  not  direct  an  issue  to  try  the  title,  if  it  be  left  in  doubt  upon  the  evidence 
in  the  cause.  It  has  been  argued  that  the  title  of  the  plaintiff  must  appear  by 
the  admissions  of  the  defendant,  and  that  it  is  not  enough  that  it  be  estab- 
lished to  the  satisfaction  of  the  court  by  the  evidence  in  the  cause.  That 
proposition  is  not  countenanced  either  by  authority  or  by  principle,  and  ia 
manifestly  untenable;  for,  if  such  were  the  rule,  there  never  could  be  a  decree 
for  the  plaintiff  in  a  suit  of  this  nature,  as  no  defendant  would  admit  the 
plaintiff's  title."  And  this  doctrine  was  approved  by  Lord  Brougham,  in  8. 
C,  2  Russ.  &  My.  633. 

Having  thus  considered  the  general  limitations  of  this  branch  of  equity 
jurisdiction,  it  remains  now  to  mention  some  of  the  instances  in  which  the 
jurisdiction  has  been  exercised. 

DocTRDTB  Applied  Betwben  Lord  and  Tekakt. — ^The  jurisdiction  of 
equity  to  settle  a  question  of  confused  or  obscure  boundaries,  is  more  fre- 
quently exercised  in  cases  where  there  is  some  peculiar  duty  resting  on  the 
defendant  to  preserve  the  boundaries,  than  in  any  other.  Hence,  if  there  ia 
between  the  parties  the  relation  of  lord  and  tenant,  and  the  boundaries  have 
become  confused  through  the  act  or  misconduct  of  the  tenant  or  those  through 
whom  he  claims,  this  is  uniformly  regarded  as  a  sufficient  equity  to  uphold 
the  jurisdiction:  1  Story's  Eq.  Jur.,  sec.  620;  White  and  Tudor's  note  to- 
Wake  V.  Conyers,  2  Lea.  Oas.  in  Eq.  441;  Boreman  v.  Yeat,  1  Cas.  in  Ch.  145^ 
Olyn  V.  Scawen,  Finch,  239;  Boteler  v.  Spelman,  Id.  96;  Spyer  v.  Spyer,  Nels. 
14;  Willis  v.  Parkinson,  2  Meriv.  507;  Attorney-general  v.  Botvyer,  6  Ves* 
800;  Aston  v.  Lord  Exeter,  6  Id.  293;  Orierson  v.  Eyre,  9  Id.  345;  Rereshy  v. 
Farrer,  2  Vem.  414;  Attorney-general  v.  Fullerton,  2  Ves.  &  R  263.  "Cer- 
tainly," says  Lord  Chancellor  Eldon,  in  A^n  v.  Lord  Exeter,  6  Yes.  293,  "  it 
ifl  a  duty  upon  the  tenant  to  keep  the  boundaries;  and  this  court  will  aid  the 
reversioner  to  distinguish  them,  and  even  will  give  him  as  much  land  if  they 
can  not  be  distinguished."  The  same  learned  chancellor  gave  this  subject  a 
more  extended  examination  in  Attorney-general  v.  Fullerton,  2  Yes.  &  B.  263, 
where  he  thus  stated  the  doctrine:  "  It  has  long  been  settled,  and  that  law 
is  not  now  to  be  unhinged,  that  a  tenant  contracts,  among  other  obligations 
resulting  from  that  relation,  to  keep  distinct  from  his  own  property,  during 
his  tenancy,  and  to  leave  clearly  distinct  at  the  end  of  it,  his  landlord's 
property,  not  in  any  way  confounded  with  his  own.  This  is,  therefore,  a 
common  equity;  that  a  tenant  having  put  his  landlord's  property  and  his  own 
together,  for  his  own  convenience,  in  order  to  make  the  most  of  it  during  his 
tenancy,  is  bound  at  the  end  of  the  term  to  render  up  specifically  the  land- 
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lord's  land;  And,  if  he  can  not^  that  a  oommiBUon  shall  issae  iran  a  oonrt  of 
equity  to  inqnirs  what  were  the  lands  of  the  landlord;  the  conrt  taking  eare^ 
to  the  intent  that  the  tenant  may  discharge  his  obligation,  to  do  what  is 
right  as  to  the  possession  in  the  mean  time;  and  if  the  tenant  has  so  eaar 
founded  the  boondaries,  snbdiTiding  the  land  by  hedges  and  stones,  and  de> 
stroying  the  metes  and  boands,  so  that  the  landlord's  land  can  not  be  ascer- 
tained, the  oonrt  will  inqnire  what  was  the  valne  of  the  landlord's  estate^ 
Talaed  fairly,  but  to  the  utmost,  as  against  that  tenant,  who  has  himself  de- 
stroyed the  possibility  of  the  landlord's  having  his  own." 

And  the  same  principle  applies  whaterer  may  be  the  dantion  of  tiie  ten- 
ancy, whether  it  be  for  life  or  years,  or  at  will:  AUoruey-gateral  ▼.  Stepkent, 
6  Do  O.,  Mc.  &  0.  111.  In  that  case  Lord  Chancellor  Cranworth  gave  a 
very  satisfactory  exposition  of  the  principles  upon  which  this  remedy  against 
a  tenant  is  allowed,  placing  it  upon  the  ground  of  a  breach  of  trust.  In  the 
course  of  his  opinion  he  says:  "The  relief  thus  asked  is  founded  on  miscon- 
duct analogous  to  a  breach  of  trust  on  the  part  of  the  defendant^  or  those  to 
whom  he  has  succeeded.  Wliere  a  tenant  of  land  for  life,  or  for  years,  or  at 
will,  has  land  of  his  own  adjoining  to  that  which  he  so  holds  as  tenant,  it  is 
his  duty  to  keep  the  boundaries  between  them  clear  and  distinct;  so  that,  at 
the  expiration  of  the  tenancy,  the  reversioner  or  remainder-man  may  be  able 
without  difficulty  to  resume  possession  of  what  belongs  to  him;  and  if  the 
person  having  such  partial  interest  neglects  this  duty,  and  suffers  the  bound- 
aries to  be  confused,  so  that  the  reversioner  or  remainder-man  can  not  tell 
to  what  land  he  is  entitled,  this  court  will  give  relief,  by  compelling  the  per- 
son who  has  occasioned  the  difficulty  to  make  good,  out  of  what  may  be  con- 
aidered  to  be  in  the  nature  of  a  common  fund,  that  portion  of  it  whi<^  belongs 
to  another.  He  has,  by  his  neglect  of  duty,  made  it  impossible  to  ascertain 
the  particulars  of  which  that  portion  consists,  and  this  court  then  steps  in, 
and  compels  him  to  make  good  an  equivalent,  as  near  a^  may  be,  out  of  that 
which  clearly  includes  what,  but  for  his  default,  might  have  been  taken 
from  him  by  legal  proceedings.  This  relief  is  given,  not  only  against  the 
party  guilty  of  the  neglect,  but  also  against  all  those  who  claim  under  him, 
either  as  volunteers,  or  as  purchasers  with  notice." 

Similar  relief  is  granted  against  a  copyholder  who  has  confounded  the  copy- 
hold land  with  his  other  land,  so  that  it  can  not  be  distinguished:  Dulx  of 
Letds  V.  Earl  of  Strafford,  4  Ves,  180;  Wintle  v.  Carpenter,  Finch,  462; 
Davenport  v.  Bromley,  Id.  17;  Clayton  v.  Cookes,  2  Atk.  449.  And  where  a 
decree  has  been  made  between  the  lord  and  tenants  of  a  manor,  establishing 
the  boundaries  of  copyhold  lands,  and  reducing  to  certainty  arbitrary  fines 
previously  taken  of  copyholders,  it  will  be  confirmed  against  a  subsequent 
purchaser  of  the  numnr:  MeadotM  v.  Patfierick,  Finch,  154.  A  commission 
will  be  awarded  against  a  tenant,  also,  where,  by  reason  of  the  confusion  of 
boundaries  between  his  own  land  and  that  of  the  landlord,  the  landlord  is 
disabled  from  distraining  for  rent:  Mitf.  £q.  PL  117;  Bouverie  v.  Prentke^  1 
Bro.  C.  G.  200;  Dukt  of  Leeds  v.  Powelly  1  Ves.  sen.  171.  So  it  seems  even 
where  the  confusion  of  boundaries  is  the  result  of  accident  or  lapse  of  time, 
if  the  landlord  can  not  distrain,  he  may  file  a  bill  in  equity  to  obtain  pay- 
ment of  the  rent,  and  ascertain  the  boundaries:  Mayor  of  Bajsi»g^Uke  v. 
Lord  Bolton,  1  Drew.  270. 

It  is  not  necessary,  in  order  to  give  a  landlord  an  equity  against  his  tenant 
in  case  of  a  confusion  of  boundaries,  that  such  confusion  should  have  been 
occasioned  by  the  tenant  himself.  It  is  enough,  as  was  held  by  Lord  Chan- 
cellor Cranworth,  in  Attomey-Oeneral  v.  StepJiens,  6  De  G.,  Mc.  &  G.  Ill,  if 
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the  tenant  claims  under  him  who  cansed  the  confusion.  So,  even  though 
it  may  have  been  done  centuries  before  the  defendant's  coming  into  poe- 
flenion:  Ood/rey  y.  LUtel,  1  Hubs.  &  My.  59,  8.  C,  2  Id.  630.  But  it  is 
otherwise  where  the  confnsion  of  boundaries  was  caused  by  a  former  occu- 
pant of  the  premises,  between  whom  and  the  defendant  there  is  no  privity  or 
connection  whatever:  Speer  v.  Cratoter,  2  Meriv.  417;  0*Hara  v.  Strange, 
11  Irish  Eq.  262;  Ireland  v.  Wilson,  I  Irish  Gh.  623.  But  it  seems  to  be  no 
obstacle  to  the  relief  that  both  the  plaintiff  and  the  defendant  claim  through 
the  person  by  whose  fault  or  negligence  the  boundaries  became  confused: 
Hieks  v.  Eastmga,  3  Eay  &  J.  701. 

It  is  to  be  noted,  however,  in  this  connection,  that  even  where  relief  is 
«ought  in  a  case  of  this  sort  against  a  tenant,  it  will  not  be  granted  if  there 
is  a  remedy  at  law:  North  v.  Strafford,  3  P.  Wms.  701. 

Otheb  Cases  where  (Infusion  Caused  bt  Defekdaitt. — It  is  not  neces- 
aary  that  the  relation  of  landlord  and  tenant  should  exist  between  the  parties 
to  warrant  the  interference  of  a  court  of  equity  in  cases  of  this  kind.  Even 
where  they  claim  adversely  to  each  other,  if  the  boundaries  become  confused 
through  the  fraud  of  the  defendant,  or  through  any  misconduct  on  his  part 
giving  rise  to  an  equity  against  him,  and  if  there  is  no  sufficient  legal  remedy, 
a  court  of  chancery  will  take  jurisdiction.  Thus,  where  an  owner  of  land 
conveyed  to  the  plaintiff  the  right  to  erect  a  dam  thereon  and  to  carry  water 
through  a  race  or  ditch  across  the  land  to  the  plaintiff's  mill,  and  the  de- 
fendant having  purchased  the  land,  destroyed  the  dam  and  ditch  and  plowed 
over  them,  so  that  their  location  could  not  be  ascertained,  a  commission  was 
granted  to  determine  the  site  of  such  dam  and  ditch  and  the  expense  neces- 
sary to  replace  them:  Merriman  v.  BusseU,  2  Jones  Eq.  470.  So,  in  2>« 
Veney  v.  Oallagher,  20  N.  J.  Eq.  (5  C.  R  Or.)  33,  the  defendant  had  threat- 
ened to  take  down  or  remove  about  ten  inches  of  the  plaintiff's  dwelling, 
which  the  defendant  claimed  projected  over  on  his  land.  This,  it  was  held, 
would  be  a  trespass  irreparable  at  law,  which  should  therefore  be  enjoined  in 
oquity.  See  note  to  Jerome  v.  Hoss,  11  Am.  Deo.  602.  And  in  order  to  de- 
termine whether  the  injunction  should  be  made  perpetual,  a  commission  was 
Awarded  to  ascertain  and  settle  the  disputed  boundary.  Chancellor  Zabriskie, 
in  delivering  bis  opinion,  said:  ''Courts  of  equity  have  long  entertained 
jurisdiction,  in  cases  of  confusion  of  boundaries,  to  establish  lines;  and  al- 
though they  never  entertained  a  simple  suit  to  fix  boundaries  between  indi- 
viduals where  courts  of  law  have  jurisdiction,  yet  when  the  question  is  as 
liere,  connected  with  matters  that  require  the  interference  of  equity,  they 
will,  to  prevent  multiplicity  of  suits,  entertain  jurisdiction  and  settle  the 
boundary:  1  Story's  Ec[.  Jur.,  sees.  609,  621.  The  court,  in  this  case,  will 
jMcertain  the  boundary  to  settle  whether  the  complainant  is  entitled  to  the 
continuance  of  its  protection  by  injunction." 

So  in  Marquis  of  Bute  v.  Olamorganshire  Co.,  1  Phil.  Ch.  684,  Lord  Chan- 
cellor Lyudhurst  held  that  the  facts  stated  in  the  bill  would  warrant  the  issu- 
jmce  of  a  commission,  it  being  alleged  that  the  defendants,  a  canal  company, 
hsA  gradually  encroached  upon  and  obliterated  the  plaintiff's  boundary,  and 
had  granted  privileges  to  a  number  of  persons  to  erect  wharves  along  the 
line,  so  tliat  it  would  require  a  multiplicity  of  actions  to  settle  the  matter  at 
law.  The  learned  chancellor  said:  "I  think  the  allegations  in  this  bill  pre- 
sent a  case,  which,  if  substantiated  by  evidence,  would  entitle  the  plaintiff 
to  a  commission;  the  bill  states  a  system  of  gradual  encroachment  on  the 
part  of  the  defendants,  filling  up  the  ditch  and  obliterating  the  boundaries; 
and,  further,  the  necessity,  if  this  court  should  not  interfere,  of  bringing  a 
Am.  Dxc.  Vol.  XT— 48 
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number  of  actioni  agunat  the  different  parties,  in  order  to  &x.  tbe  bomndazies 
and  eatablish  the  plaintifiTs  right."    Indeed  the  prevoition  of  a  mnltiplicitij 
of  aaite  haa  been  frequently  said  to  be  a  sufficient  equity  npoo  which  to 
ground  a  commission  to  determine  a  question  of  confused  boundaries:  1 
Story's  Eq.  Jur.,  sec.  621;   Ifake  v.  Conyers,  1  Eden,  331;  S.  Q,  1  Cox  CL 
360;   2  Lea.  Cos.  in  Eq.  433;   IVarMg  v.  notham,   I  Bro.  C.  C.  4a     But  in 
such  cases,  as  was  said  by  Lord  Keeper  Henley,  in  Wake  v.  Conyers^  ^^tpra, 
a  resort  to  equity  is  not  to  be  encouraged  unless  it  will  certainly  have  the  effect 
of  suppressing  litigation.     From  what  was  there  Bai<I  by  him,  and  also  from 
the  opinions  of  the  majority  of  the  judges  in  the  principal  case,  it  ia  clear 
that  the  prevention  of  a  multiplicity  of  suits  is  a  very  specious  equity,  which 
is  often  as  pernicious  in  its  consequences  as  the  evil  which  it  attempts  to 
remedy.     Its  most  useful  office  is  as  an  incidential  or  consequential  equity, 
where  the  court  has  got  juri&diction  by  some  other  equity,  or  in  cases  where 
the  pUintiff  seeks  to  be  quieted  in  his  possession  after  having  established  hia 
right  at  law:  Doggett  v.  Hart,  5  FU.  215;  see  Mayor  of  York  v.  PiOdm^om^  1 
Atk.  282;   Whaley  v.  Dawaan,  2  Sch.  &  Lef.  370;  CommiMkmer^  v.  <?/<use,41 
U  J.  Ch.  409  (N.  S). 

As  fraud  is  a  recognised  head  of  original  jurisdiction  in  equity,  it  will  be  » 
sufficient  ground  for  a  court  of  chancery  to  interpose  in  a  case  of  confusion  of 
boundaries,  if  the  confusion  was  occasioned  by  the  fraud  of  the  defendant:  1 
Story's  Eq.  Jur.,  sec.  619;  Rouse  v.  £arkn\  4  Bro.  P.  C.  660  (TomL  ed.), 
cited  in  Atkins  v.  Hatton,  2  Anst.  396.  It  seems  also  that  where  lands  are 
allotted  to  several  distinct  offices,  and  the  offices  ultimately  come  to  the 
possession  of  one  person,  who  confuses  tbe  boundaries  of  such  lands,  a  court 
of  chancery  may  take  jurisdiction:  Kenvuly  v.  Trott,  6  Moore  P.  GL  CL  449. 

A  statutory  method  of  fixing  a  lost  or  disputed  boundary  by  a  "commis- 
sion of  surveyors,"  is  provided  in  Illinois:  Toumsend  v.  Bade^fe,  63  QL  9. 
And  it  has  been  held  that  acquiescence  of  the  parties  in  a  particular  line  may 
be  accepted  as  evidence  of  an  intention  to  establish  that  as  the  boundaiy: 
77t0f?ia«  V.  Sayle,  Id.  363.  An  agreement  to  establish  a  boundary  has  been 
held  not  to  be  a  contract  for  an  interest  in  land,  and  therefore  such  an  agree- 
ment, though  resting  in  parol,  may  be  specifically  enforced  in  equity:  Jams' 
son  V.  PetU,  6  Bush.  669. 

Tux  Principal  Cask  is  citkd  in  subsequent  decisions  in  Virginia  on  the 
following  points:  That  omission  to  demur  or  plead  want  of  jurisdiction  will 
not  give  a  court  of  equity  jurisdiction  to  try  a  question  of  legal  title:  Hud' 
son  V.  Kline,  9  Gratt.  386;  thiit  partition  will  not  be  granted  where  the  plainU 
ifiTs  title  is  doubtful,  but  he  will  be  sent  to  a  court  of  law  to  establish  it: 
Currier  v.  SprauU,  10  Gratt.  147;  that  a  party  cannot  apply  to  a  court  <A 
equity  to  cancel  a  deed  in  his  own  favor:  Burtners  v.  Keran^  24  Gxmtt.  62. 
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Wherx  Two  Pubchabe  LAin>  Jodttlt,  one  of  them  advancing  moat  of  the 
purchase-money,  under  an  agreement  that  if  the  land  is  sold,  he  is  to 
have  half  the  proceeds,  or  that  he  is  to  be  repaid  his  advances  and  that 
the  other  may  keep  the  land,  and  the  latter  takes  the  title  in  his  own 
name,  tbe  former  has  a  lien  on  the  land  for  his  advances. 
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Eqi}it7  has  JuBiSDiGTioif  TO  Makb  ▲  Pbbsonal  DiCBEB  in  Bticb  ft  caso,  if 
the  party  does  not  ask  that  the  land  be  rabjected  to  the  payment  of  the 
money. 

Appeal  from  the  Staunton  chancery  court.  The  facts  are 
stated  in  the  opinion.  The  commissioner  to  whom  the  accounts 
between  the  parties  were  referred  reported  a  balance  due  the 
plaintiff  of  four  hundred  and  ninety-two  dollars  and  fifteen 
cents,  and  interest;  which  report  was  affirmed  and  a  personal 
decree  rendered  against  the  defendant  for  the  amount,  and  the 
chancellor  dismissed  so  much  of  the  bill  as  asked  a  conyeyanoe 
of  a  moiety  of  the  land.     The  defendant  appealed. 

Leigh,  for  the  appellant. 

No  counsel  contra. 

By  Court,  Coaltes,  J.  Bichard  Wood,  the  appellee,  and 
David  Hays,  the  appellant,  on  the  ninth  day  of  October,  1S15, 
purchased  a  tract  of  land  from  John  Wood,  for  the  considera- 
tion of  four  thousand  dollars,  payable  as  mentioned  in  the 
articles  of  agreement  entered  into  between  them  on  that  day. 

The  bill  alleges  that  the  appellee  had  paid  more  than  hia 
moiei^  of  the  purchase-money,  but  that  the  appellant  had  re- 
ceived a  title  for  the  whole  land.  He  therefore  prays  that  the 
appellant  may  be  decreed  to  repay  the  surplus  and  convey  the 
moiety  of  the  land.  The  answer  alleges  that  the  appellant,  in 
1815,  made  a  verbal  agreement  to  purchase  the  land  of  John 
Wood  on  his  own  account,  bat  finding  that  he  was  unable  to 
furnish  all  the  property,  paper,  etc.,  necessary  to  make  the  first 
payment,  and  wanting  some  one  to  be  responsible  with  him  for 
the  deferred  payments,  he  entered  into  a  verbal  agreement  with 
the  appellee  that  be  should  aid  him;  and  if  the  appellant  could 
sell  the  land  in  a  short  time,  the  appellee  should  have  one  half 
of  the  profits,  and  if  not,  ihat  he  would  pay  him  back  his  ad- 
vances and  keep  the  land;  and  in  consequence  of  this,  the 
written  agreement  aforesaid  was  entered  into;  and,  as  a  better 
security  for  his  performance,  the  agreement  was  to  be  deposited 
in  the  hands  of  Captain  John  Field;  that  the  appellee  did  make 
certain  advances  towards  the  purchase,  etc.,  but  afterwards 
agreed,  that  if  the  appellant  would  pay  him  the  amount  which 
he  had  advanced,  he  would  give  up  all  claim  to  the  land,  which 
he  agreed  to,  and  paid  various  sums  to  him  and  orders  he  drew 
on  him,  etc.,  so  as  fully  to  reimburse  his  advances;  that  the 
appellee  is  in  his  debt  on  other  accounts,  etc.  He  admits  that 
he  obtained  a  conveyance  for  the  whole  tract,  but  denies  that 
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it  was  fraudulentlj  obtained,  as  charged  in  the  bill;  and  should 
the  court  direct  an  account,  he  prays  that  the  balance  due  him 
maj  be  decreed,  etc. 

Taking  it  that  these  verbal  agreements  could  have  been 
proved  and  were  proved,  which  is  not  admitted,  the  appellee 
would  have  been  entitled  to  a  lien  on  the  land  for  the  purchaae- 
mouey  advanced  by  him  and  not  repaid  by  the  appellant;  and, 
in  amending  the  bill  according  to  this  statement,  the  court 
dearly  would  have  had  jurisdiction  to  settle  the  accounts  and 
decree  payment,  etc.     But,  without  amending  the  bill  so  as  to 
subject  the  land  as  aforesaid  (which  the  appellee  had  a  right  to 
do,  admitting  that  the  statements  in  the  answer  are  true),  the 
parties  consent  that  the  accounts  should  be  taken,  and,  a  bal- 
ance appearing  due  from  the  appellant,  a  personal  decree  is 
rendered  against  him  for  that  balance.    This  it  was  competent 
for  them  to  do,  aud  this  personal  decree  alone,  when  it  might 
have  been  made  to  extend  to  the  land,  is  beneficial  to  the 
appellant,  and  ought  not  to  oust  the  court  of  equity  of  its  legiti- 
mate jurisdiction  iu  this  case. 

On  this  ground,  I  perceive  no  error  in  the  decree  so  far  as  it 
regards  the  jurisdiction  of  the  court. 

But  it  is  said  that  the  exception  by  the  appellant  to  the 
commissioners'  report  ought  to  have  been  sustained.  I  have 
examined  the  accounts  with  considerable  attention,  and  am  not 
satisfied  that  the  court  erred  in  this  respect  I  think,  therefore, 
that  the  decree  ought  to  be  affirmed. 

Decree  affirmed. 

Bbookb,  p.  J.,  and  Cabell,  J.,  absent. 


Gablaio)  t;.  BiVES. 

[l  XUXDOLVB,  283.] 

A  Ck>NvnrAjroB  to  Sscubs  a  Just  Dsbt  will  bb  Fraudulsnt  and  void  if  il 
contain  proviaionB  to  delay,  hinder  or  defraud  other  creditoni 

GaAMTKB  m  SUCH  CoMvsTANCB,  HAVING  NoTicB  of  the  fiaadulent  proviaioos 
contained  in  it,  is  not  a  bona  Jide  pnrchaser,  notwithstanding  the  fact 
that  his  only  motive  was  to  secnre  the  payment  of  his  own  debti  and  that 
Bach  fraadalent  provisions  were  forced  upon  him  as  the  only  means  of 
obtaining  payment. 

A  Bona  Fnn  Pubghaseb,  without  notice  of  any  fraudulent  deaigiiy  will  be 
protected  under  the  statute  of  frauds. 

To  ViTiATB  A  Conveyance  under  the  statute,  there  must  be  a  frandnlenl 
design  in  the  grantor  and  notice  of  it  in  the  grantee. 
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CoNCUBSEirr  Jurisdiction  dt  cask  or  Actual  Fraud. — ^In  cases  of  actual 
fraud,  equity  has  concurrent  jurisdiction  with  the  courts  of  law  and, 
following  the  law,  will  give  relief  to  the  same  extent.  Hence,  a  convey- 
ance tainted  with  actual  fraud,  of  which  the  grantee  had  notice,  will  be 
set  aside  in  toto  in  equity  at  the  suit  of  a  creditor. 

Ths  Maxim  that  Hb  who  Skkks  Equtit  must  do  equity  applies  only  to 
equities  between  the  parties,  and  not  to  an  equity  between  the  plaintifE 
and  a  third  person. 

Judgment  as  Evidence  in  Equttt. — Where  a  judgment-creditor  comes  into 
equity  to  enforce  his  judgment,  such  judgment  is  prima  facU  evidence, 
as  against  strangers  claiming  under  the  debtor,  that  he  is  a  debtor,  and, 
to  impeach  it,  they  must  show  fraud  or  that  a  full  defense  was  not  made, 
or  produce  new  proof  that  the  debt  is  not  due. 

Purchaser  Pending  a  Suit  for  the  fraudulent  purpose  of  defeating  the 
object  of  it,  is  bound  by  the  judgment  rendered,  equally  with  the  debtor. 

Appeal  from  the  Staunton  chancery  court.  The  opinion 
states  the  case. 

Bandolph,  CaU,  Leigh  and  Stanard,  for  the  appellant. 

Johnson,  for  the  appellee. 

Green,  J.  The  original  bill  in  this  case  was  filed  by  the  ap- 
pellee, a  creditor  of  Lewis  Nicholas,  for  the  purpose  of  setting 
aside  a  conveyance  of  land,  made  by  the  debtor  to  John  H. 
Coleman;  another  made  to  Charles  Wingfield,  and  the  said  Cole- 
man; and  also  a  transfer  of  personal  property,  made  by  Nich- 
olas to  TVingfield  and  Coleman;  and  a  conveyance  of  land, 
made  by  the  latter  to  Edward  Garland,  as  being  fraudulent  and 
void  as  to  him.  A  chronological  review  of  the  transactions 
brought  in  question,  will  best  explain  their  nature. 

On  the  twelfth  of  November,  1818,  Wilson  Cary  Nicholas 
purchased  of  the  appellee  a  sterling  bill  of  exchange  for  three 
thousand  pounds,  in  consideration  of  which,  he  gave  him 
his  note,  indorsed  by  Lewis  Nicholas,  for  sixteen  thousand 
and  forty-six  dollars,  payable  on  the  first  of  January,  1820, 
with  interest  from  the  first  of  December,  1818.  A  suit 
was  instituted  on  this  note  against  Wilson  C.  Nicholas  and 
Lewis  Nicholas,  in  February,  1820.  The  defendants  in  June, 
1820,  pleaded  severally,  and  rested  their  defense  upon  the 
ground  that  the  transaction  between  Wilson  C.  Nicholas  and 
Bives  was  usurious.  Judgment  was  rendered  for  the  plaintiff 
against  Lewis  Nicholas,  in  August,  1821;  Wilson  C,  Nicholas 
having  departed  this  life  during  the  pendency  of  the  suit,  Lewis 
Nicholas  was  taken  upon  a  ca,  sa.,  issued  upon  this  judgment, 
took  the  oath  of  an  insolvent  debtor  on  the  twenty-first  of  Au- 
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goat,  1821,  and  was  discharged.     In  his  schedule,  he  stated 
that  he  had  ''  no  property  of  any  description  whatsoeTer." 

Pending  this  suit,  and  on  the  sixteenth  of  May,  1820,  John 
H.  Coleman  intermarried  with  a  daughter  of  Lewis  Nicholas;  and 
•n  the  first  day  of  June  the  latter  conveyed  to  the  former  three 
hundred  and  eighty-four  and  one  half  acres  of  land,  part  of  a 
larger  tract,  on  which  Lewis  Nicholas  resided,  and  six  slaves, 
professedly  in  consideration  of  an  agreement  made  between 
them,  before  and  in  consideration  of  the  marriage.  This  deed 
was  recorded  in  November,  1820,  and  is  one  of  the  deeds  im- 
geached. 

Lewis  Nicholas  being  bound  as  iudorser  for  a  debt  of  six 
thousand  nine  hundred  and  ninety-one  dollars  and  eighty- four 
eents,  due  from  Wilson  C.  Nicholas  to  the  Farmers'  bank  of 
Virginia,  on  the  ninth  of  August,  1820,  conveyed  twenty-two 
negroes  in  trust,  to  secure  the  payment  of  this  debt  to  the 
bank,  on  the  first  of  June,  1827,  with  interest  thereon,  payable 
unnually  from  the  twenty-seventh  of  July,  1820.  This  deed 
"was  duly  recorded,  and  is  not  questioned. 

Edward  Garland  also  held  a  negotiable  note  of  Wilson  0. 
Nicholas,  indorsed  by  Lewis  Nicholas,  dated  July  23, 1819,  pay- 
able thirty  days  after  date,  for  thirteen  thousand  eight  hundred 
dollars.  These  three  debts,  together  with  one  due  to  Saunders, 
upon  a  note  of  Wilson  C.  Nicholas,  indorsed  by  Lewis  Nich- 
olas, for  about  seven  thousand  dollars,  and  which  was  in  suit 
against  Lewis  Nicholas,  before  the  arrangements  hereafter 
mentioned  were  entered  into,  were  the  only  debts  of  any  conse- 
quence due  by  Lewis  Nicholas.  And  he  states  that  he  never 
voluntarily  engaged  for  these  debts,  except  that  to  the  bank; 
that  W^ilson  C.  Nicholas  being  intrusted  by  him  with  his  indorse- 
ments in  blank,  for  the  purpose  of  continuing  the  note  indorsed 
by  him  at  bank,  had  filled  them  up,  and  delivered  them  to 
Eives,  Garland  and  Saunders,  without  his  knowledge  or  consent. 

Garland,  having  in  vain  endeavored  to  get  a  security  from 
Wilson  C.  Nicholas  for  his  debt,  forwarded  the  note  which  he 
held  to  an  attorney  (Mr.  Dyer),  with  instructions  to  bring  suit 
upon  it,  expressing  at  the  same  time  a  wish  to  have  the  debt 
secured  without  litigation,  and  authorizing  the  attorney  to 
make  any  arrangements  to  that  effect.  A  writ  was  ordered  on 
this  note  on  the  twenty-third  of  December,  1820,  but  never 
issued  in  consequence  of  the  arrangement  afterwards  made.  In 
pursuance  of  Garland's  instructions,  his  attorney  entered  into 
ucTOtiations  with  Lewis  Nicholas,  and  the  latter  expressed  a 
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^irillingne88  to  seonre  the  debt;  but  before  anything  was  done, 
it  vraa  proposed  by  Wingfield  and  Coleman,  the  sons-in-law  of 
Lewis  Nicholas,  that  if  Garland  would  make  a  considerable 
discount  (the  amount  of  which  was  communicated  to  Garland 
by  his  attorney)  they  would  purchase  his  debt,  and  give  their 
own  bond  for  the  amount  to  be  paid  to  him.     Garland's  attor- 
ney communicated  this  proposition  to  him,  and  informed  him 
*'  that  it  was  understood  that  Lewis  Nicholas  intended  to  sell 
all  his  property  at  public  auction,  and  was  willing  to  secure 
Wingfield  and  Coleman  as  the  owners  of  Garland's  debt;  and  it 
was  also  understood  that  Wingfield  and  Coleman  intended  to 
bid  at  the  sale  to  the  amount  of  said  debt;  and  it  was  further 
proposed  by  Wingfield  and  Coleman,  more  effectually  to  secure 
the  amount  to  be  paid  to  Garland,  by  incumbering  for  that 
purpose  any  property  which  they  might  purchase  at  the  sale/' 
The  attorney  was  unwilling  to  accede  to  the  terms  proposed 
without  Garland's  sanction  in  person,  and  wrote  to  him  re- 
questing him  to  go  to  Albemarle,  that  he  might  be  consulted  on 
the  subject.     Garland  went  to  Albemarle,  and  after  much  hesi- 
tation on  account  of  the  heavy  discount  required,  at  length, 
fearing  that  Bives  might  get  a  priority  over  him  and  that  he 
might  lose  his  debt  entirely,  **  he  determined  to  accede  to  the 
proposition  made  by  Wingfield  and  Coleman,  and  accordingly 
passed  his  debt  to  them  and  took  their  bond  for  thirteen  thou- 
sand dollars,"  payable  to  him  ten  years  after  date,  without 
interest;  *'  and  after  the  transfer  was  made,  Lewis  Nicholas  ex- 
ecuted a  deed  of  trust  conveying  certain  land,  slaves,  and  other 
personal  property  to  secure  the  debt  bo  transferred  to  Wingfield 
and  Coleman."    These  statements  are  taken  from   Garland's 
answer,  and  correspond  with  the  answers  of  the  other  parties. 
These  arrangements  were  made  on  the  eighteenth  day  of  Jan- 
uary,  1821.     That  is  stated  to  be  the  date  of  the  bond  to 
Garland  for  thirteen  thousand  dollars,  said  to   be  given  by 
Wingfield  and  Coleman  in  their  deed  to  trustees  for  Garland 
of  the  fifteenth  of  February,  1821,  hereafter  to  be  noticed;  and 
that  is  the  date  of  the  deed  of  trust  given  by  Lewis  Nicholas  to 
trustees  for  Wingfield  and.  Coleman,  spoken  of  in  Garland's 
answer.     Garland  was  privy  to  the  terms  of  this  last  mentioned 
deed,  as  was  Dyer,  his  attorney.     Garland's  answer  admits  the 
first,  and  Dyer,  with  Harris,  the  attorney  of  Lewis  Nicholas 
and  Wingfield  and  Coleman,  are  subscribing  witnesses  to  the 
deed.     The  original  deed  exhibited  by  Wingfield  and  Coleman 
is  here  by  subpoena  diLces  tecum,  and  it  appears  to  me  by  in- 
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spection,  that  Dyer  wrote  about  one  half  of  the  deed,  from  the 
beginning  down  to  the  description  of  the  land  conveyed,  and 
Harris  the  remainder. 

The  particulars  of  this  deed,  although  it  is  not  recorded,  and 
can  not  be  relied  upon  as  giving  any  title,  are  material.  The 
original  deed,  as  it  was  executed,  is  between  Lewis  Nicholas, 
of  the  one  part,  Wingfield  and  Coleman  of  the  second  part, 
and  T.  J.  Bandolph  and  C.  Cocke  of  the  third  part;  and  re* 
cites:  "That  the  said  Lewis  Nicholas  is  justly  indebted  to 
Edward  Garland,  as  indorser  of  a  note  drawn  by  Wilson  C. 
Nicholas,  bearing  date  the  twenty-third  day  of  July,  1819,  ne- 
gotiable and  payable  thirty  days  after  its  date,  at  the  bank  of 
Virginia,  for  the  sum  of  thirteen  thousand  eight  hundred  dol- 
lars; and  which  said  note  the  said  C.  Wingfield  and  J.  H.  Cole- 
man have  fully  discharged  and  paid  to  the  said  Edward  Garland, 
on  the  part  of  the  said  Lewis  Nicholas,  and  for  which  the  said 
Lewis  Nicholas  is  desirous  to  secure  and  save  them  harmless." 
Since  the  execution  of  the  deed  the  words,  "  on  the  part  of 
the  said  Lewis  Nicholas,"  and  the  word  ''for,"  and  the  words 
"and  save,"  and  the  word  "harmless,"  have  been  dashed  out 
with  a  pen,  but  so  as  to  leave  them  perfectly  legible;  and  the 
words,  "  the  payment  of,"  are  interlined  after  the  words  "to 
the  said  Edward  Garland."  The  word  "  to  "  has  been  inserted 
before  the  word  "  them;"  so  as  to  make  the  deed  read  as  it  is 
copied  into  the  record.  "And  which  note  the  said  Wingfield 
and  Coleman  have  fully  discharged  and  paid  to  the  said  Ed- 
ward Garland,  and  the  payment  of  which  the  said  Lewis 
Nicholas  is  desirous  to  secure  to  them,  the  said  Coleman  and 
Wingfield."  No  note  is  made  at  the  foot  of  the  deed  of  these 
interlineations  and  erasures,  as  made  before  the  signing  or 
otherwise;  whilst  other  interlineations  in  the  deed  are  noted  as 
made  before  signing,  and  the  witnesses  subscribe  under  this 
note;  a  clear  proof  that  the  erasures  and  interlineations  above 
specified  were  made  after  the  deed  was  executed. 

Neither  Nicholas's  note  nor  Wingfield  and  Coleman's  bond 
are  exhibited.  We  have  not  the  written  evidence  which  exists 
as  to  what  passed  between  Garland  and  Wingfield  and  Cole- 
man on  this  occasion.  If  we  had  this  evidence  we  might  see 
whether  Garland  indorsed  the  note  to  Wingfield  and  Coleman; 
and  if  he  did,  whether  it  was  specially  indorsed  without  re- 
course to  him,  or  whether  their  bond  is  unconditional  or  other- 
wise, I  doubt  whether  the  note  was  really  sold  to  Wingfield  and 
Coleman.     The  deed,  in  its  original  form,  declared  that  they 
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had  paid  it  to  Qarland,  on  the  part  of  Lewis  Nicholas;  and 
that  it  was  intended  only  to  secure  and  save  them  harmless;  a 
stipulation  perfectly  proper,  if  they  gave  their  bond  for  thir- 
teen thousand  dollars,  payable  in  ten  years  without  interest; 
not  for  the  purchase  of  the  debt  for  themselves,  but  in  satis- 
faction of  the  debt  on  the  part  of  Lewis  Nicholas;  in  which 
case  they  could  only  have  claimed  an  indemnity  a;;;ain8t  this 
responsibility.  Such  a  stipulation  would  have  been  in  no  man- 
ner adapted  to  the  case  if  they  had  purchased  the  debt  for 
themselves.  However  this  may  be,  I  shall  consider  the  case  as 
if  the  debt  were  really  sold  and  transferred,  as  stated  by  the 
parties. 

.The  deed  proceeds,  in  consideration  of  one  dollar  paid  by 
Wingfield  and  Coleman  to  Lewis  Nicholas,  to  convey  to  them 
the  lands  on  which  he  resided,  containing  two  thousand  one 
hundred  acres,  more  or  less;  five  negroes,  by  name  (this  was 
the  residue  of  Lewis  Nicholas's  laud  and  negroes,  after  taking 
out  the  land  and  negroes  conveyed  to  Coleman,  and  the  negroes 
conveyed  in  trust  for  securing  the  debt  to  the  bank);  and,  also, 
his  equity  of  redemption  in  the  slaves  conveyed  to  secure  the 
debt  to  the  bank;  his  stock  of  horses,  cattle,  hogs,  and  sheep; 
all  his  plantation  utensils,  household  and  kitchen  furniture;  all 
the  meat  on  hand;  all  his  beds,  bedclothes,  and  furniture  of 
every  description;  a  four-wheel  carriage,  a  wagon  and  two  carts; 
and  the  crops  of  grain  on  hand,  and  what  may  be  made  here- 
after; to  have  and  to  hold  to  Ba'ndolph  and  Cocke,  in  use  and 
trust  for  Wingfield  and  Coleman  and  their  heirs  forever;  with 
authority  to  Bandolph  and  Cocke  to  sell  the  whole  of  the  land 
and  other  property,  for  cash,  after  ten  days'  notice  of  the  time 
and  place  of  sale,  by  advertising  the  same  at  the  door  of  the 
court-house  of  Albermarle  county,  and  out  of  the  proceeds  of 
sale,  after  paying  expenses,  to  pay  the  said  note,  interest  and 
costs,  and  the  balance,  if  any,  to  Lewis  Nicholas. 

In  the  Enquirer  of  January  25,  1821,  an  advertisement  ap- 
peared, under  the  date  of  January  20,  and  with  the  signature  of 
Lewis  Nicholas,  notifying  that  on  the  fifteenth  of  February, 
1821,  he  would  sell,  on  the  premises,  for  cash  or  on  short  credit^ 
as  he  might  choose  on  the  day  of  sale,  his  tract  of  land  of  two 
thousand  one  hundred  and  forty-one  acres,  his  horses,  cattle, 
household  and  kitchen  furniture;  also,  all  the  other  property 
which  he  owned.  No  slaves  are  mentioned  in  this  advertise- 
ment, although  Lewis  Nicholas  owned,  and  professed  to  sell  on 
the  day  of  sale  the  slaves  mentioned  in  the  deed  of  trust  of  Jan- 
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uarj  18,  besides  those  coDveyed  in  trust  to  secure  tlie  bank  debi 
^nd  those  before  conveyed  to  ColemaD. 

On  the  fifteenth  of  February,  1821,  the  sale  was  made,  pro- 
fessedly for  cash,  and  Wingfield  and  Coleman  were  the  pur- 
chasers of  all  the  property  sold  that  day,  save  one  horse 
purchased  by  Omohundro;  and  the  next  day  they  purchased 
the  residue  of  the  personal  property,  down  to  a  set  of  razors, 
old  case  and  brush,  whether  at  public  or  private  sale  does  not 
appear;  and  Lewis  Nicholas  gave  them  a  certificate  under  his 
hand  and  seal,  at  the  foot  of  a  schedule  of  the  articles  professed 
to  be  sold,  that  he  claimed  no  right  or  title  in  any  of  the  prop- 
erty, nor  any  control  over  it.  This  is  dated  February  26, 1821. 
The  amount  of  the  sales  to  Wingfield  and  Coleman  was  twelve 
thousand  nine  hundred  forty-six  dollars  and  thirty  cents.  There 
was  no  competition  in  the  biddings,  except  iu  the  purchase  of 
the  horse  by  Omohundro,  and  Wingfield  and  Coleman  bid 
agninst  each  other  for  the  land.  The  general  impression 
4unongst  those  who  attended  the  sale  was,  that  it  was  a  mere 
contrivance  to  protect  Lewis  Nicholas's  property  from  Rives's 
claim;  and  Wingfield  and  Coleman,  who,  as  long  as  the  amount 
of  their  purchases  kept  within  the  amount  of  their  claim,  had 
no  motive  to  bid  low,  so  that  their  claim  covered  the  whole 
property,  might  obviously  have  bid  what  they  pleased;  and,  in- 
deed, without  frustrating  their  object,  bid  against  each  other. 
Accordingly,  the  property  sold  for  little  more  than  half  its  cash 
▼alue,  if,  indeed,  so  much  as  that. 

To  see  this  sacrifice  of  the  personal  property,  it  is  only  neces- 
sary to  inspect  the  list  of  sales,  and  compare  it,  as  to  some  of 
the  items,  with  the  evidence.  Oats  in  the  straw  sold  at  five 
cents  a  hundred,  and  fodder  at  six  and  a  quarter  cents  a  hun- 
•drod.  This  very  property,  for  which  Wingfield  and  Coleman 
gave  two  thousand  nine  hundred  and  forty-six  dollars  and  thirty 
cents,  sold  afterwards,  under  the  decree  of  the  court,  for  five 
thous&nd  five  hundred  and  seventy-six  dollars  and  sixty-nine 
cents,  cash.  This  is  the  amount  of  the  marshal's  sales,  after  de- 
ducting the  sales  of  tobacco  and  wheat.  The  sale  by  the  mar- 
shal was  on  the  twenty-first  of  August,  when  there  was  a  much 
smaller  quantity  of  com  on  Land  than  at  the  time  of  the  sale  by 
Lewis  Nicholas,  on^tbe  fifteenth  of  February.  The  price  of  the 
land,  ten  thousand  dollars,  was  inadequate  in  the  same  ratio. 
The  whole  tract  was  sold  together.  I  think  that  the  evidence, 
consisting  of  the  opinions  of  witnesses,  shows  satisfactorily  that 
the  land  was  then  worth,  in  cash,  at  least  eight  dollars  per  acre, 
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^hich  woald  amouDt  to  upwards  of  seventeen  thousand  dollars, 
and  upon  the  usual  credits  of  one,  two  and  three  years,  at  least  ten 
-dollars  per  acre,  which  would  amount  to  upwards  of  twenty-one 
thousand  dollars;  but  there  is  more  decisive  evidence  of  its  value 
than  the  opinions  of  the  witnesses.  Jesse  Jopling  testifies,  that 
pending  Bives's  suit,  Lewis  Nicholas  applied  to  him  to  be  his 
security  upon  an  appeal,  if  the  suit  went  against  him,  and 
offered  to  give  him  a  deed  of  trust  upon  his  land,  containing,  as 
he  said,  about  two  thousand  acres,  which  Lewis  Nicholas  con- 
sidered as  a  good  indemnity  against  the  debt,  interest,  damages 
and  costs,  which  could  not  have  amounted  to  less  than  twenty 
thousand  dollars,  in  which  opinion  Jopling  concurred,  aud 
agreed  to  become  his  surety,  if  the  appeal  was  taken;  and  on 
the  day  that  Wingfield  and  Coleman  purchased  the  land,  they 
pledged  it,  and  Garland  accepted  it  as  an  ample  security  for 
thirteen  thousand  dollars.  These  circumstances  show  sufiS- 
ciently  the  opinions  of  the  parties  concerned,  as  to  the  value  of 
the  land. 

The  negroes  conveyed  to  Coleman  in  June,  1820,  were  ex- 
posed to  sale  in  mass,  on  this  occasion,  as  the  property  of  Lewis 
Nicholas,  with  Coleman's  consent,  upon  the  advice  of  counsel 
that  he  had  no  title,  and  the  land  conveyed  to  him  was  con- 
veyed with  the  residue  of  the  tract  to  him  and  Wingfield,  as  if 
sold  to  them  at  this  sale. 

On  the  fifteenth  of  February,  1821,  the  land  was  conveyed  by 
Lewis  Nicholas  to  Wingfield  and  Coleman,  and  on  the  same 
day,  they  conveyed  the  two  thousand  one  hundred  and  forty- 
one  acres  (the  residue  of  the  tract,  excepting  what  had  been  con- 
veyed in  June,  1820,  to  Coleman)  to  Coles  and  Cocke  in  trust,  to 
secure  the  payment  of  their  bond  to  Garland  for  thirteen  thou- 
sand dollars,  dated  January  18, 1821,  and  payable  ten  years  after 
date,  without  interest.  These  deeds  were  acknowledged  before 
magistrates,  and  the  privy  examination  of  the  wives  of  Wing- 
field and  Coleman,  taken  on  the  same  day  and  recorded  on  the 
next  day.  In  anticipation  of  the  results  of  this  sale,  and 
according  to  the  previous  arrangements  between  the  parties, 
these  deeds  were  prepared  before  the  day  of  the  sale,  and  ar- 
rangements made  with  persons  who  had  agreed  to  act  as  trustees 
in  the  deed  to  secure  Garland's  debt,  and  the  attorney  for  Gar- 
land attended  on  the  day  of  sale  to  have  the  deed  executed. 
This  appears  from  the  deed  of  trust,  and  the  answer  of  Coles, 
one  of  the  trustees.  After  the  deed  was  written,  certain  inter- 
lineations were  noted,  as  made  before  signing,  and  at  the  foot 
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of  this  note,  the  usual  clause  of  attestation  was  written,  and  be- 
low this  clause  these  words  are  written:  "  The  names  of  the  trus- 
tees also  changed  before  signing."  The  time  and  reason  of  thi» 
change  appear  from  Coles'  answer.  He  says,  ''that  when  the 
sale  had  nearly  closed,  he  was  applied  to  by  one  of  the  persona 
who  seemed  most  active,  and,  he  presumes,  was  one  of  the  legal 
advisers  present,  to  become  trustee  to  secure  the  payment  of  the 
bond  due  from  Wingfield  and  Coleman  to  Garland,  by  a  lien  on 
the  land  that  was  late  Nicholas's;  that  he  declined,  acting  under 
the  general  impression  that  he  wished  to  have  no  part  in  the 
transactions  of  the  day;  but,  being  strongly  urged,  on  the  ground 
that  one  of  the  parties  that  had  consented  to  act,  had,  by  some 
means,  been  prevented  attending,  and  that  they  would  find  some 
difficulty  in  getting  a  fit  person  as  his  substitute;  losing  sight  of 
the  original  impression,  and  being  solely  actuated  by  a  wish  to 
serve  neighbors,  he  became  a  party."  The  other  trustee,  Cocke, 
states  that  the  counsel  on  both  sides  attended  the  sale,  and  thai 
his  confidence  in  them  induced  him  to  agree  to  act  as  trustee. 

Wingfield  and  Coleman  filed  a  cross-bill,  impeaching  Rives's 
claim  as  usurious.  The  court  of  chancery  decreed  all  the  con- 
veyances to  be  fraudulent  nod  void  as  to  Rives,  and  that  his 
judgment  was  valid  and  unimpeachable;  and  Garland  alone 
appealed.  The  only  question,  therefore,  for  this  court  to  de- 
cide is,  whether  Garland's  lien  be  valid  or  void  as  it  respects 
Rives;  whether  Rives's  judgment  can  be  impeached  in  this  way; 
and  if  it  can,  whether  it  is  infected  with  usury,  or  not. 

As  to  the  conveyance  in  consideration  of  a  pretended  mar- 
riage contract,  it  may  be  observed  that  there  is  not  a  shadow 
of  doubt  as  to  the  propriety  of  the  decree.  There  was  no  such 
contract,  nor  does  Coleman,  in  his  answer,  allege  that  there 
was.  The  whole  case,  in  truth,  was  that  Lewis  Nicholas  had 
frequently,  in  conversation  with  his  neighbors,  said  that  he 
should  make  his  children  equal,  and  that  the  law  made  the  best 
will.  Coleman  had  heard  of  these  declarations,  and  Lewis 
Nicholas  had  advanced  his  daughter,  Mrs.  Wingfield,  upon  her 
marriage. 

It  is  impossible  to  look  at  the  particulars  of  these  transac- 
tions, without  a  conviction  amounting  to  absolute  certainty, 
that  on  the  part  of  Wingfield  and  Coleman,  and  Lewis  Nicholas, 
the  motive  under  which  it  is  attempted  to  cover  and  protect 
these  transactions  (the  preferring  a  just  creditor,  and  securing 
the  payment  of  a  just  debt),  had  not  the  weight  of  a  feather 
with  them;  that  their  sole  motive  for  dealing  with  that  debt  as 
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they  did,  was  to  enable  them  by  means  of  it  to  prevent  Itives, 
and  perhaps  Saunders,  who  were  prosecuting  their  suits,  from 
^tiing  satisfaction  to  the  amount  of  a  cent  out  of  the  property 
of  Lewis  Nicholas;  and  at  the  same  time  to  secure  to  Wingfield 
and  Coleman,  the  sons-in-law  of  Nicholas,  his  whole  property, 
except  the  slaves  pledged  to  the  bank,  at  about  half  its  value, 
upon  a  credit  of  ten  years,  without  interest;  and,  indeed,  with- 
out in  all  probability  paying  ultimately  one  cent  out  of  their 
own  funds.  For  having  a  right  to  the  twenty-two  valuable 
laboring  slaves  pledged  to  the  bank  for  upwards  of  six  years, 
charged  only  with  the  payment  of  the  interest  on  the  bank  debt 
of  four  hundred  and  twenty  dollars  per  annum,  they  might  rea- 
sonably expect  to  raise  the  thirteen  thousand  dollars,  or  very 
nearly  the  whole,  from  the  profits  of  the  property  in  the  course 
of  the  ten  years.  Wingfield  and  Coleman  could  not  possibly 
have  any  motive  for  preferring  the  debt  to  Garland,  independ- 
ently of  the  views  which  I  have  attributed  to  them.  They  were 
onder  no  legal  or  moral  obligation  to  pay  it,  or  to  take  any  care 
about  its  payment.  They  were  not  bona  fide  purchasers,  nor 
creditors  seeking  to  avoid  a  loss.  The  question  was  not  with 
them  de  damno  eviiando,  but  einphatically  de  lucro  capiendo. 
Nicholas,  although  under  a  legal,  was  under  no  moral  obliga- 
tion  to  pay  this  debt.  He  was  only  a  surety,  and  that  not 
voluntarily.  The  obligation  was  imposed  on  him  by  the  fraud- 
ulent use  of  the  note  to  another  purpose  than  that  for  which  he 
indorsed  it.  Garland  was  willing  to  have  given  Nicholas  the 
same  terms  which  he  gave  to  Wingfield  and  Coleman,  and  to 
have  taken  a  direct  and  fair  lien  upon  his  property.  To  have 
acceded  to  those  terms  would  have  looked  like  a  preference  of 
one  creditor  to  another;  and  that  upon  reasonable  and  intel- 
ligible motives.  But  the  rejection  of  the  great  advantages  of 
these  terms,  and  preferring  to  subject  this  property  to  a  cash 
sale  for  the  whole  amount  of  the  debt  and  interest,  giving  to 
his  sons-in-law  the  advantage  of  the  discount  and  credit,  in- 
stead of  taking  it  himself;  the  struggling  to  reduce  Garland  to 
the  lowest  terms,  not  for  the  benefit  of  Nicholas,  but  of  his 
sons-in-law;  and  the  whole  dealing  of  the  parties  in  respect  to 
this  debt,  and  the  use  made  of  it,  show  that  the  preferring  of 
Garland's  debt  did  not  enter  into  the  motives  of  these  parties; 
and  that  the  only  motives  which  actuated  them,  were  those  be- 
fore stated.  As  to  these  parties,  it  is  a  case  of  pure  and  un- 
mixed fraud.  If  we  were  called  upon,  in  any  other  character  than 
that  in  which  we  are  acting,  to  judge  of  their  conduct,  great 


766  (jrABLAND  V,  BiVES.  [TirgiuL% 

allowances  might  very  properly  be  made.  A  highly  respectable 
man,  advanced  in  years,  in  affluent  circumstances,  haying  a 
family  brought  up  io  ease,  is  suddenly  involved  in  utter  min, 
not  by  his  own  misconduct,  but  as  the  surety  of  a  friend  who 
had  betrayed  his  confidence,  and  who,  he  believed,  had  been 
forced  by  his  necessities  into  the  hands  of  usurers,  resorts  to 
means  advised  as  legal  by  respectable  but  mistaken  counsel,  to 
save  a  remnant  of  his  property;  and  the  members  of  his  famih 
unite  with  him  in  those  measures.  We  can  not  see  such  a  case 
without  great  pain,  nor  condemn  the  actors  with  severity.  But 
such  considerations  can  not  enter  into  any  system  of  laws,  nor 
be  the  foundation  of  any  right,  legal  or  equitable. 

As  to  Garland  I  have  not  a  shadow  of  doubt  that,  as  he  states 
in  his  answer,  his  only  motive  for  taking  the  part  which  he  did 
in  these  transactions,  was  to  secure  as  much  of  his  debt  as,  by 
any  means,  he  could  under  existing  circumstances;  and  that  he 
would  have  preferred  a  direct  security  from  Lewis  Nicholas,  to 
the  course  which  was  taken,  and  which  he  yielded  to  from  ne- 
cessity, as  the  only  means  of  securing  anything,  although  he 
knew  the  purpose  for  which  those  arrangements  were  proposed 
by  Lewis  Nicholas  and  Wingfield  and  Coleman.  When  Lewis 
Nicholas  declined  to  give  a  direct  security,  and  Wingfield  and 
Coleman  made  their  propositions,  a  full  outline  of  their  scheme^ 
and  the  use  they  intended  to  make  of  his  debt,  was  communi- 
cated to  him.  If  this  did  not,  at  the  first  blush,  satisfy  him 
that  their  design  was  to  make  a  fraudulent  use  of  it  against 
Nicholas's  creditors,  he  ought  to  have  been  convinced  upon 
that  point  when  he  and  his  counsel,  on  the  eighteenth  of  Janu- 
ary, 1821,  were  apprised  of  the  terms  of  the  deed  of  that  date, 
which  provided  for  the  sale  of  Nicholas's  entire  property  for 
cash,  upon  ten  days'  notice,  by  advertisement  at  the  court- 
house door  only,  to  indemnify  Wingfield  and  Coleman  io  the 
amount  of  the  whole  debt,  for  giving  their  bond  for  a  part  of 
the  debt,  payable  ten  years  after,  without  interest;  and  if  that 
was  not  sufficient  to  apprise  him  of  their  real  intentions,  his 
agent  and  counsel  had  full  notice  of  the  true  object  of  all  these 
arrangements,  when,  on  the  fifteenth  of  February,  the  whole 
scheme  was  completely  consunmiated.  Garland,  if  not  a  par- 
ticipator m  the  fraud,  had  at  least  full  notice  of  it;  and  if  not 
in  all  its  stages,  yet  certainly  before  the  execution  of  the  deed 
under  which  he  claims. 

It  could  hardly  be  contended  in  a  court  of  law  that  this  oon« 
veyan^tA  4o  Wingfield  and  Coleman  was  not  fraudulent  and  voi'* 
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as  to  the  creditors  of  Lewis  Nicholas.  The  statute  of  frauds 
avoids  all  conyejances  contrived  of  coyin,  malice,  fraud,  collu- 
sion or  guile,  with  intent  or  purpose  to  delay,  hinder  or  defraud 
creditors;  except  in  cases  where,  though  the  grantor  has  a 
fraudulent  intcDt,  the  purchaser  acts  bona  fide,  and  gives  a  val- 
uable consideration.  Without  the  bona  fides  on  the  part  of  the 
grantee,  the  valuable  consideration  has  no  effect  in  rescuing 
the  transaction  from  the  literal  terms  and  spirit  of  the  statute. 
If  Wingfield  and  Coleman  could  be  considered  as  bona  fide  cred-' 
itors  for  thirteen  thousand  dollars,  and  had  aimed  only  at  se- 
curing or  getting  payment  of  the  debt,  they  would  have  been 
protected  by  the  proviso  of  the  statute,  no  matter  what  had  been 
the  fraudulent  intent  of  the  grantor.  But  the  moment  they 
passed  this  line  and  mixed  with  this  object  that  of  delaying,  hin- 
dering or  defrauding  creditors,  any  conveyance  made  in  further- 
ance of  this  compound  object  was  absolutely  void,  and  they 
were  left  (as  they  were  before  they  attempted  the  fraud)  credi- 
tors without  a  security.  "  Quod  alias  jusium  et  bonum  eai,  si  per 
/raudem  petatur,  malum  et  injusium  efficitur,**  One  and  the- 
chief  object  with  them,  if  not  the  sole  motive  for  the  part  they 
acted  in  these  transactions,  was,  by  covin  with  Lewis  Nicholas 
to  delay,  hinder  and  defraud  all  his  creditors  except  Garland. 

But  it  is  insisted  that  Garland  being  a  bona  fide  creditor,  and 
having  taken  a  security  from  Wingfield  and  Coleman  on  the 
property  conveyed  to  them  by  Lewis  Nicholas  for  the  debt 
really  due,  he  falls  within  the  exception  of  the  statute  of  frauds, 
being  a  bona  fide  purchaser  for  value;  and  that,  although  the 
conveyance  to  Wing^eld  and  Coleman  was  fraudulent  and  void. 
The  construction  of  this  proviso  has  been  much  discussed,  and 
many  cases  upon  that  point  have  been  cited.  A  careful  atten- 
tion to  the  terms  of  the  statute,  and  a  comparison  of  it  with 
the  statutes  of  13  and  27  Eliz.  will,  I  think,  without  a  particular 
examination  of  the  authorities  cited ,  satisfy  us  as  to  its  true 
construction. 

The  statute  of  13  Eliz.,  against  fraudulent  conveyances  as  to 
creditors,  has  this  proviso:  "  That  this  act,  nor  anything  there- 
in contained,  shall  not  extend  to  make  void  any  estate  or  con- 
veyance, etc.,  had,  made,  etc.,  or  hereafter  to  be  had,  made,, 
etc.  y  which  estate  or  interest  is,  or  shall  be,  upon  good  consid- 
eration, and  bona  fide  lawfully  conveyed  or  assured  to  any  per- 
son or  persons,  etc.,  not  having  at  the  time  of  such  conveyance 
or  assurance  to  them  made,  any  manner  of  notice  or  knowledge 
of  such  covin,  fraud,  or  collusion,  as  aforesaid." 
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The  Btataie  of  27  Eliz.,  for  securing  subseqaent  porchaaeia 
against  conTejanoes  intended  to  defraud  them,  had  a  proviso  to 
the  same  effect  as  the  above  stated  proviso  of  the  13  Eliz.,  ex- 
cept that  the  words  in  italics  at  the  close  of  the  proviso  of  the 
18  Eliz,  as  above  quoted,  were  omitted  in  the  proviso  of  the  27 
Eliz.  The  reason  of  this  difference  in  the  terms  of  the  provisos 
of  these  statutes  is  obvious.  If  a  conveyance  were  intended  to 
•defraud  subsequent  purchasers,  that  intent  could  not  possibly 
be  known  to  have  existed  until  a  sale  was  actually  made  by  the 
Tender  to  a  subsequent  purchaser;  and  if  a  purchaser  for  valu- 
able consideration  procured  a  conveyance  from  the  fraudulent 
grantee  before  any  other  made  a  purchase  from  the  fraudulent 
grantor,  then,  at  the  time  of  the  purchase  from  the  fraudulent 
grantee,  the  purchaser  could  not  only  not  have  notice  of  auy 
fraudulent  intent  in  the  original  grantor,  but  could  not  do  an 
injury  to  any  one,  as  no  one  had  an  interest  in  the  subject  who 
-could  object  to  his  purchase.  Such  a  purchase  for  value  would 
be  bonafide,  and  the  purchaser  would  be  entitled  against  any 
-subsequent  grantee  from  the  fraudulent  grantor,  although  he 
had  notice  that  the  conveyance  to  his  grantee  was  voluntary. 
This  was  a  necessary  provision;  otherwise,  all  voluntary  gifts 
would  have'  been  inalienable,  at  least  during  the  life  of  the 
^^ntor,  and  such  purchases  from  the  fraudulent  grantee  have 
always  been  supported  against  subsequent  purchasers  from  the 
iraudulont  grantor.  These  are  the  expressions  in  the  books, 
though  it  is  clear  that  until  the  grantor  sold  to  a  purchaser 
neither  he  nor  the  grantee  could  be  guilty  of  any  fraud  as  to 
subsequent  purchasers;  and  it  might  happen  that  there  never 
would  be  such  subsequent  purchasers. 

But  as  to  fraudulent  conveyances,  to  the  prejudice  of  cred- 
itors, they  were  immediately  void  as  to  such  creditors;  and  but 
for  the  proviso,  the  enacting  clause  might  have  avoided  the 
deed  made  with  intent  to  defraud  creditors,  although  that  in- 
tent was  confined  to  the  grantor  only,  and  vfss  not  known  to 
the  grantee.  I  do  not,  however,  think  that  this  would  have 
been  the  effect,  even  of  the  enacting  clause  alone.  The  ex- 
pression "collusive,"  can  apply  only  to  cases  in  which  both 
parties  concurred  in  the  fraudulent  intent.  However  that 
might  be,  if  the  grantor  and  grantee  had  colluded  to  defraud 
creditors,  the  conveyance  would  be  absolutely  void  as  to  cred- 
itors; and  the  fraudulent  grantee  could  not,  but  for  the  proviso, 
have  transferred  any  title  to  a  bona  fide  purchaser  from  him 
Nemo  potest  iransfurre  plus  juris  in  alium  qiuim  ipse  kabei^  and 
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to  guard  against  this  consequence,  was,  I  think,  the  chief  ob- 
ject of  the  proviso.  It  provides  for  the  validity  of  a  convey- 
ance to  a  bona  fide  purchaser  for  value,  having  no  notice  of  the 
covin,  fraud,  collusion  or  guile;  such  covin  or  collusion  of 
"which  the  purchaser  was  to  have  no  notice,  must,  if  it  existed, 
have  been  between  the  original  grantor  and  grantee.  In  case 
of  a  voluntary  grant,  considered  as  fraudulent  as  to  a  subse- 
quent purchaser  because  voluntary,  the  purchaser  from  the 
donee,  having  notice  that  the  deed  was  voluntary,  would  not 
thereby  have  notice  of  a  fraud,  as  there  could  exist  no  fraud 
until  there  was  a  subsequent  purchaser,  which  might  never 
happen;  and  the  statute  of  the  27  Eliz.  therefore  dropped  the 
expression  in  respect  to  purchasers  without  notice,  found  in  the 
statute  of  13  Eliz. 

Notice  to  the  purchaser  from  the  fraudulent  grantee  of  prop- 
erty conveyed  with  intent  to  defraud  creditors  was  important. 
Such  a  purchase,  with  notice  of  the  fraudulent  intent,  would  be 
a  fraud,  because  it  would  tend  to  assist  the  consummation  of 
the  fraud,  in  prejudice  of  the  known  existing  rights  of  cred- 
itors, who,  but  for  such  purchase,  would  be  enabled  to  reach 
the  property  fraudulently  conveyed.  It  was  for  this  reason 
that  the  proviso  of  the  13  Eliz.  excluded  from  its  benefit 
purchasers  with  notice  of  the  fraud  expressly;  although  the 
effect  of  the  proviso  would  have  been  the  same  if  this  special 
provision,  as  to  purchasers  without  notice,  had  been  omitted. 
The  former  member  of  the  proviso  had  only  preserved  the  in- 
terests of  bona  fide  purchasers  for  value;  and  a  purchaser,  with 
notice  of  the  fraud,  would  not  have  been  a  bona  fide  purchaser, 
and  so  not  within  the  proviso.  This,  I  think,  is  the  reason 
why  the  legislature  of  Virginia,  iu  transferring  the  substance  of 
the  two  English  statutes  into  our  statute  of  frauds  and  perjuries, 
has  adopted  the  substance  of  the  provisos  of  both  the  English 
statutes,  omitting  that  part  of  the  proviso  of  the  13  Eliz., 
which  speaks  of  purchasers  without  notice  as  superfluous  in 
the  case  of  creditors,  and  improper  in  the  case  of  subsequent 
purchasers.  The  proviso  of  our  statute  is  in  these  words: 
"  This  act  shall  not  extend  to  any  estate  or  interest  in  any 
lands,  etc.,  goods,  etc.,  which  shall  be,  on  good  consideration 
and  bona  fide  lawfully  conveyed  or  assured  to  any  person  or 
persons,  bodies  politic  or  corporate."  The  bona  fides  required 
by  this  proviso,  to  exempt  the  conveyance  from  the  operation 
ef  the  statute,  seems,  in  its  literal  import,  to  be  required  from 
both  the  grantor  and  grantee;  and  this  was  insisted  on,  by  the 
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counsel  for  the  appellee,  as  the  true  eonstraction  of  the  atatuta. 
The  same  words  were  used  in  the  statute  of  the  13  Elis.; 
yet  their  generality  was  controlled  by  the  subsequent  words 
in  respect  to  purchasers  without  notice;  according  to  which  the 
purchaser  was  protected,  if  he  had  not  notice  of  the  fraud  of 
his  own  grantor;  so  that  the  bona  Jidea  was  required  only  of  the 
purchaser.  Aud  this  last,  I  think,  i^  tlio  just  construction  oi 
our  statute,  which  dropped  the  explauu.uiy  words  to  be  found 
in  the  English  statute;  because,  as  was  before  said,  they  had 
really  no  effect  in  case  of  a  purchaser  under  a  conveyance  to 
defraud  creditors,  and  were  wholly  inapplicable,  if  not  im- 
proper, in  respect  to  that  proTision  of  our  statute  taken  from 
the  27  Eliz.,  in  relation  to  conveyances  intended  to  defraud 
purchasers. 

Considering  Oarland,  then,  as  he  really  was  from  the  moment 
he  assigned  Lewis  Nicholas's  debt  to  Wingfield  and  Coleman, 
and  took  their  bond,  as  no  longer  a  creditor  of  Lewis  Nicholas, 
but  of  Wingfield  and  Coleman,  and  as  being  a  purchaser  from 
them  for  the  security  of  their  debt  to  him,  and  as  having,  as  he 
really  had,  full  notice  of  the  fraud  and  of  the  invalidity  of  their 
title,  be  could,  upon  general  principles  of  equity,  acquire  no 
better  right  than  they  bad;  and,  upon  the  tenns  of  the  statute, 
can  not  be  protected  as  a  bona  fide  purchaser.  He  stands,  to  all 
intents  and  purposes,  in  their  shoes. 

Suppose,  however,  that  to  avoid  the  consequences  of  GhLr- 
land's  claiming,  as  he  does,  as  a  purchaser  from  Wingfield  and 
Coleman,  for  securing  a  debt  due  from  them  to  him,  with  full 
knowledge  that  they  had  no  title  as  against  Nicholas's  crediton, 
we  were,  as  it  is  contended  we  ought,  to  consider  him  as  still 
virtually  a  creditor  of  Nicholas,  and  virtually  claiming  as  a 
purchaser  from  him  for  the  security  of  a  just  debt,  what  would 
be  the  effect?  Certainly  no  more  favorable  to  Gkirland  than  if, 
on  the  eighteenth  day  of  January  (when  all  those  indirect  ar- 
rangements were  made  with  his  knowledge  and,  so  far  as  he 
was  concerned,  with  his  assent  and  concurrence),  a  direct  lien 
had  been  given  by  Nicholas  to  Garland  instead  of  Wingfield  and 
Coleman,  with  an  agreement  between  the  parties  intended  to 
have  the  very  same  consequences  which  the  arrangements  actu- 
ally made  were  intended  to  produce  and  did  effect.  That 
agreement  would  have  been  this:  That  Garland  should  release 
a  part  of  his  debt  and  give  a  credit  of  ten  years,  without  inter- 
est, for  the  payment  of  the  balance;  that  notwithstanding  thi.^ 
abatement  and  credit,  he  should  take  a  deed  of  trust,  falsely 
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representing  the  whole  debt  to  be  due  and  immediately  payable, 
subjecting  the  whole  of  Nicholas's  property,  down  to  the  last 
mouthful  of  meat  and  bread,  to  immediate  sale  for  cash  upon 
ten  days'  notice  at  the  court-house  door  only;  that,  at  this  sale, 
Wingfield  and  Coleman  should  purchase  to  the  nominal  amount 
of  the  debt,  and  discharge  the  portion  of  the  debt  agreed  to  be 
paid  at  the  end  of  ten  years,  without  interest;  that  this  sale 
should  be  made  immediately,  to  avoid  the  e£f6ct  of  the  lieu  of 
Bives's  judgment,  expected  to  be  rendered  in  the  first  week  of 
the  succeeding  March;  and  suppose  this  agreement  were  carried 
into  effect,  the  sale  made,  the  whole  property  purchased  by 
Wingfield  and  Coleman  at  about  half  its  cash  value,  and  that, 
in  effect,  upon  a  credit  of  ten  years;  and  Garland  to  have  re- 
tained the  lien  on  the  land  given  to  him  by  Nicholas,  claiming 
under  it  only  the  sum  agreed  to  be  paid  at  the  end  of  the  ten 
years.  In  that  case,  the  parties  would  all  have  been,  substan- 
tially, in  the  condition  in  which  they  now  are;  Nicholas  without 
property;  Wingfield  and  Coleman  claiming  all  that  was  his, 
subject  to  a  lien  on  the  laud  for  thirteen  thousand  dollars, 
payable  in  ten  years  without  interest;  and  Garland  claiming  a 
lien  for  the  same  debt  and  upon  the  same  property  as  he  now 
claims;  with  this  only  difference,  that  he  would,  in  that  case, 
claim  under  a  deed  from  Nicholas,  who  had  a  title  to  convey, 
instead  of  claiming  under  Wingfield  and  Coleman,  who  have  no 
title  and  could  convey  none  to  him.  In  such  a  case,  the  fraud 
of  Nicholas  and  Wingfield  and  Coleman  would  have  been  just 
as  palpable,  and  no  more  so,  than  it  is  in  the  case  which  has 
occurred;  and  Garland  would  not  only  have  had  the  same  notice 
of,  but  would  have  been  a  direct  actor  and  participator  in  the 
fraud,  a  party  to  the  covin  and  collusion,  and  could  not  beheld 
to  be  a  bona  fide  purchaser  under  the  proviso  of  the  statute.  In 
any  point  of  view  in  which  I  can  consider  this  case,  I  see  no 
ground  upon  which  to  hold  that  Garland  has  any  legal  title  to 
the  land  in  question. 

It  is,  however,  insisted  that  although  Garland's  trustees  have 
no  legal  title  which  they  could  assert  in  a  court  of  law  against 
that  vested  in  the  sheriff  by  operation  of  law  for  the  benefit  of 
Bives  or  the  lien  of  Bives's  judgment  and  ca.  sa,  executed;  yet, 
when  the  latter  applies  to  a  court  of  equity  to  aid  in  enforcing 
his  legal  rights,  that  court,  upon  its  general  principles,  will  not 
assist  him  further  than  by  subjecting  the  property  to  Bives's 
claim  after  first  satisfying  Garland;  and  various  classes  of  cases, 
supposed  to  be  analogous  to  this,  are  referred  to  as  illustrating 
tliij  i  rinciplo*^  upon  which  a  court  of  equity  acta  in  such  cases. 
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Before  I  examine  the  cases  relied  on  as  to  this  point,  I  pre- 
mise that  a  court  of  equity,  in  all  cases  of  actual  fraud,  has  a 
concurrent  jurisdiction  with  a  court  of  law  in  remedying  the 
fraud;  and  the  remedy  in  equity  is  frequently  more  beneficial 
than  at  law,  by  means  of  its  power  to  compel  discoveiy  and  to 
cause  fraudulent  deeds  and  securities  to  be  canceled  or  con- 
veyances to  be  made,  thus  effectually  putting  an  end  to  future 
litigation.  In  these  cases  of  actual  fraud  equity  follows  the 
law  and  gives  relief  to  the  full  extent  to  which  a  court  of  law 
could  give  relief:  Bennet  v.  Musgrave,  2  Yes.  sen.  51,  a  case 
which  will  be  more  particularly  adverted  to  hereafter.  The 
case  under  consideration  is  a  case  of  actual  fraud,  and  a  strong 
case,  in  which,  if  Garland  was  not  a  party,  he  is  a  purchaser, 
with  full  notice  from  Wingfield  and  Coleman,  who  were  the 
chief  actors  in  the  fraud;  and  I  believe  there  is  no  exception  to 
the  rule  of  equity  that  a  purchaser,  with  notice,  stands  in  all 
respects  in  the  shoes  of  his  vendor.  Rives,  therefore,  comes 
into  a  court  of  equity  ex  debito  justUicB,  not  appealing  either  to 
the  favor  or  discretion  of  the  court. 

The  invariable  maxim  of  equity  is  that  he  who  asks  equity 
must  do  it.  But  this  maxim  is  confined  exclusively  to  the  cases 
in  which  there  is  an  equity  between  the  parties,  where,  although 
the  plaintiff  is  entitled  to  relief,  he  yet  owes  in  conscience, 
though  possibly  not  at  law,  a  debt  or  duty  to  the  defendant: 
Francis's  Max.  1.  In  such  cases  relief  is  given,  on  the  condi- 
tion that  the  plaintiff  does  what  in  conscience  he  is  bound  to 
do  to  the  defendant.  An  equity  which  any  third  person  may 
have  against  the  plaintiff  can  never  be  available,  under  this 
maxim,  to  the  defendant. 

In  this  case,  neither  Garland  nor  any  other  has  any  equi^ 
against  Bives.  Between  two  creditors  engaged  in  a  race  of  dili- 
gence in  seeking  a  prior  right  to  satisfaction  out  of  the  debtor's 
property  there  can  be  no  equity.  It  is  the  iabvia  in  naufrcLgio; 
and  he  who  obtains  the  prior  legal  right  to  satisfaction  must 
prevail  both  at  law  aud  in  equity.  Where  the  equity  is  equal 
the  law  shall  prevail. 

To  this  maxim,  that  he  who  asks  equity  must  do  equity  to 
the  person  from  whom  he  asks  it,  are  to  be  referred  very  many 
of  the  cases  cited  in  the  argument;  as  the  cases  of  conveyances, 
bouds  or  judgments,  or  any  other  securities  obtained  by  fraud; 
the  cases  of  usury  and  annuities,  in  which  the  securities  are 
void  by  statute.  In  such  cases  the  plaintiff  who  asks  the  aid 
d!  a  court  of  equity  to  relieve  him  against  the  vitious  security . 
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is  bound  in  equity  and  conecience  to  refund  to  the  defendant, 
against  whom  he  seeks  relief,  the  real  consideration  which  he 
has  received  /rom  him;  and  it  is  upon  that  condition  that  relief 
is  given. 

Another  class  of  oases  relied  upon  is  that  which  shows  the 
extent  of  favor  shown  by  a  court  of  equity  to  creditors  and 
bona  fide  purchasers  without  notice.  These  cases  can  not  apply 
here.  Gku-land  is  not  a  bona  fide  purchaser  without  notice; 
and  although  %  creditor,  so  is  Rives,  both  equally  entitled  to 
favor.  There  is  no  instance  in  which,  as  between  creditors,  he 
who  has  obtained  the  legal  advantage  has  not  prevailed. 

The  next  class  of  cases  insisted  on  is,  that  in  which  it  has 
been  held  that  a  conveyance  to  several  grantees  may  be  void  as 
to  one,  and  good  as  to  another;  as  in  case  of  a  marriage  settle- 
ment, in  which  interests  are  given  to  those  who  are  strangers 
to  the  consideration.  The  deed  would  be  good  as  to  the  wife, 
and  all  coming  vnthin  the  considerations  of  the  deed,  but  void 
as  to  all  the  rest,  so  far  as  creditors  are  concerned.  The  wife 
would  be  a  hona  fide  purchaser  for  value;  the  strangers,  mere 
Tolunteers.  So,  if  a  deed  be  made  to  secure  a  jubt  debt,  and 
the  equity  of  redemption  is  reserved  to  a  stranger,  or  to  the 
family  of  the  debtor;  such  a  deed  would  be  good  as  to  the 
creditor,  and  void  as  to  the  reservation  of  the  equity  of  redemp- 
tion. In  such  cases  the  limitations  to  volunteers  are  void,  not 
because  there  is  any  actual  fraud,  bul  because  of  the  want  of 
valuable  consideration.  The  wife  or  creditor  in  such  cases 
might  not  know  that  the  grantee  had  any  fraudulent  intent;  as 
he  might  not  in  fact,  and  they  would  have  no  concern  in  the 
disposition  of  the  surplus  interest  of  the  grantor.  But  if  the 
creditor,  in  such  case,  were  to  concur  in  any  actual  fraud,  with 
intent  to  frustrate  the  rights  of  other  creditors,  as  in  lending 
his  aid,  in  any  way,  to  give  color  to  any  consideration  falsely 
alleged,  as  the  inducement  to  such  a  reservation  of  the  equity 
of  redemption,  such  his  concurrence  in  the  actual  fraud  of  the 
grantor,  would  avoid  his  deed  as  to  the  creditors  intended  to  be 
injured  thereby. 

To  this  class  of  cases  may  be  referred  those  cases  in  which  a 
husband  stipulating  to  settle  on  his  wife  a  just  equivalent  for 
her  right  of  dower  relinquished,  with  a  view  to  defraud  his 
creditors,  settles  property  grossly  exceeding  in  value  the  dower, 
in  which  case  it  has  been  held  that  the  deed  was  valid  so  far  as 
to  secure  the  just  equivalent,  and  void  as  to  the  surplus.  In 
these  cases  the  wife  is  held  to  be  an  innocent  and  bona  fide 
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poichaser,  to  the  extent  of  the  value  of  the  dower-right  re- 
linquished, and  the  fraud  of  the  husband  is  not  imputed  to  her. 
But  if  she  were  sui  Juris,  and  concurred  in  the  fraud,  the  deed 
would  be  wholly  void  under  the  statute  of  frauds  and  perjuries. 

It  is  lastly  asserted  that  there  is  another  class  of  cases  in 
which,  when  it  is  doubtful  whether  the  conyejance  impeached 
was  or  was  not  founded  in  an  actual  fraud  and  collusion,  to  defeat 
or  delay  creditors,  a  court  of  equity  will  take  a  middle  course 
and  allow  the  deed  to  stand  as  a  security  for  thd  money  really 
due  and  give  to  the  creditor  the  surplus;  and  a  decision  of  Chan- 
cellor Kent,  of  New  York,  to  this  purpose,  is  cited:  Boyd  t. 
Dunlap,  1  Johns.  Ch.  478.  With  great  and  habitual  respect  for 
the  opinions  of  this  distinguished  judge,  after  examining  the  au- 
thorities which  he  cited,  and  those  cited  in  the  argument  of  this 
cause,  I  can  not  think  that  the  principles  asserted  in  that 
case  are  supported  by'  precedents  or  sanctioned  by  any  just 
reasoning. 

If  the  conveyance  is  impeached  upon  the  ground  of  actual 
fraud,  intended  to  defeat  or  delay  creditors,  and  the  allegation  of 
fraud  is  supported  by  proofs,  the  deed,  ought  to  be  set  aside  in 
Mo,  and  cannot  stand  as  a  security  for  any  purpose  of  reimburse- 
ment or  indemnity:  Sands  v.  Codvoise,  4  Johns.  536,  598,  599 
[4  Am.  Dec.  805].  If  it  be  not  supported  by  proof  I  can  see  no 
ground  why  the  court  should  deprive  the  defendant  of  the  ben- 
efit of  an  advantageous  frurchase,  fairly  made,  so  far  as  respects 
the  creditors,  upon  the  mere  suspicion  that  a  fraud  upon  cred- 
itors was  intended. 

There  seems,  however,  to  be  another  ground  of  equitable  ju- 
isdiction  in  favor  of  creditors,  independent  of  the  statute  of 
frauds.  When  a  purchaser  takes  advantage  of  the  circumstances 
of  a  necessitous  debtor  to  purchase  Lis  property  at  a  great  sac- 
riEce,  without  any  intention  to  frustrate  the  claims  of  his  cred- 
itors, for  the  benefit  of  the  debtor  or  his  family,  but  for  the  sole 
purpose  of  benefiting  the  purchaser,  and  the  circumstances  are 
such  as  would  induce  a  court  of  equity  to  relieve  the  vendor,  in 
Bucb  a  case  a  judgment-creditor,  standing  in  the  shoes  of  the 
debtor,  independent  of  the  statute  of  frauds,  would  be  entitled 
to  the  same  relief  that  the  debtor  would  be  entitled  to,  and  could 
only  be  relieved  upon  the  terms  of  paying  out  of  the  property, 
or  otherwise,  what  the  debtor  justly  owed,  upon  the  principles 
before  discussed.  The  relief  is  founded  in  these  cases  not  on 
Buspicion  of  fraud  practiced  with  intent  to  injure  creditors,  but 
un  tbo  fraud  practiced  on  the  debtor  himself  to  his  own  preju- 
dice, and  that  satisfactorily  proved. 
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The  only  cases  oited  in  Boyd  t.  Dunlap,  bearing  upon  this 
pointy  are  Heme  v.  Meerea^  1  Yern.  465;  2  Bro.  0.  C.  177, 
note  S.  C;  and  Bennei  v.  Masgrove,  2  Yes.  61.  All  the  other 
cases,  How  v.  Weldan,  2  Yes.  616;  Proof  y.  Hinea,  Oas.  Temp. 
Talb.  Ill;  Orove  v.  WaUy  2  Sch.  &  Lef.  492;  etc.,  are  cases  in 
which  the  grantor  sought  relief  against  his  own  contraqt, 
and  was  subjected  to  equitable  terms.  The  case  of  BanoeU  y. 
Ward,  1  Atk.  260,  was  cited  in  the  argument  as  bearing  on  the 
same  point.  These  cases  are  all,  as  far  as  I  am  informed,  that 
are  to  be  found  in  the  English  books  affecting  this  question. 

The  case  of  Heme  y.  Meeres,  was  decided  in  1687;  that  of 
Barwell  y.  Ward,  in  1744;  and  that  of  Bennei  y.  Muagrove,  in 
1760;  and  in  the  last  case,  I  haye  no  doubt  that  Lord  Hard- 
wicke,  who  decided  Barwell  y.  Ward,  intended  to  state  distinctly 
the  grounds  upon  which  those  cases  were  decided. 

The  case  of  Bennet  y.  Masgrove,  was  this:  A  bill  by  a  judg- 
ment-creditor, who  had  an  elegit  executed,  to  set  aside  a  fraudu- 
lent conyeyance  made  by  the  debtor  to  the  defendant.  Two 
objections  were  taken;  that  a  court  of  equity  had  no  jurisdiction 
as  the  plaintiff  had  a  remedy  at  law;  and  that  there  was  not 
sufficient  eyidence  of  fraud.  Lord  Hard  wicke  said:  "A  plain 
case  to  giye  the  plaintiff  relief,  which  is,  to  be  let  into  the 
benefit  of  that  to  which  such  a  creditor  is  entitled,  though  a 
creditor  at  large  is  not.  But,  when  a  judgment  is  obtained 
affecting  it  from  the  time,  and  execution,  he  is  entitled,  because 
that  affects  the  realty  of  the  land,  and  this,  whether  it  be  one 
kind  of  fraudulent  conyeyance  or  another.  For  if  it  is  by  col- 
lusion, he  clearly  may;  but,  if  it  was  obtained  from  his  debtor 
himself,  by  fraud  on  the  debtor,  on  or  about  the  time  he  obtained 
his  judgment  and  elegit,  he  might,  as  standing  in  the  place  of 
the  debtor,  come  into  this  court  to  be  relieyed  against  that  con- 
yeyance, and  to  haye  the  same  benefit  of  relief,"  as  the  debtor, 
I  presume,  might  haye  had.  The  lord  chancellor  proceeded  to 
declare,  that  the  court  had  jurisdiction  in  a  case  of  actual  fraud, 
whether  the  plaintiff  could  recover,  or  not,  at  law.  And  not- 
withstanding the  consideration  specified  in  the  deed  of  fifty 
pounds,  a  debt  due  to  Musgroye,  he  set  aside  the  deed,  so  far 
as  it  interfered  with  the  plaintiff's  right,  under  his  elegit,  the 
utmost  extent  to  which  a  court,  either  of  law  or  equity,  can  giye 
relief  under  the  statute  of  frauds.  The  deed  is  yoid,  only  as  to 
the  creditors.  After  they  are  satisfied,  the  surplus  belongs  to 
the  grantee. 

Heme  y.  Meeres,  as  reported  in  Yemon,  is  to  this  effect:  The 
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bill  was  bj  creditors  of  Cox  against  Meeres.  Ck>x  was  ouUawed 
and  absconded.  Meeres  purchased  from  Cox,  with  notice  of  all 
the  facts,  a  life-estate  at  three  or  foar  years  purchase.  The 
creditors,  afterwards,  obtained  a  judgment,  and  filed  their  bill 
to  be  relieved  against  this  purchase  as  a  trust,  or  else  as  a  fraud, 
it  being  at  a  great  undervalue.  The  court  is  reported  to  have 
said:  "  The  purchase  is  at  a  great  undervalue,  and  huddled  up 
in  haste,  at  a  time  when  young  Cox  concealed  himself  from  his 
creditors,  and  carries  another  ill  circumstance  with  it,  that  the 
defendant  is  a  trustee  in  the  marriage  settlement;  and  for  him 
to  buy  the  life-estate  of  the  husband,  was  to  take  away  the 
maintenance  and  support  thereby  intended  and  provided  for  the 
wife  and  children,  on  whose  behalf  he  was  entrusted,  and  all 
this,  with  notice  of  the  plaintiff's  debts,  and  proceedings  at  law, 
which  ought  to  have  some  weight  in  the  case;  and  although  the 
plaintiff's  securities  were  not  such  as  did  immediately  affect  the 
land,  yet  the  notice  was  such,  and  Cox's  absconding,  had  he 
been  a  trader,  would  have  made  him  a  bankrupt,  and  then  the 
defendant  must  have  lost  all  his  money;  and  so,  at  law,  when 
a  conveyance  is  found  to  be  fraudulent,  the  creditor  comes  in 
and  avoids  all,  without  the  repayment  of  any  consideration- 
money;  and  in  equity,  therefore,  when  the  court  can  decree 
back  the  principal  and  interest,  there  is  no  hurt  done,  and  a  lesser 
matter  in  such  a  case  will  serve  to  set  a  conveyance  aside." 

It  is  difficult  to  extract  from  this  reasoning,  the  principle  on 
which  relief  was  given.  There  is  no  intimation  of  any  suspicion 
of  a  collusion  to  defraud  the  creditors.  The  reference  to  the 
trust,  the  inadequacy  of  price,  and  the  distressed  drcomstanoes 
of  Cox,  would  tend  to  show  that  the  transaction  was  a  fraud 
upon  Cox,  against  which  he  might  be  relieved;  and  the  t^ma 
of  the  decree,  as  stated  from  the  register  in  2  Bro.  C.  C.  177 
(n),  seem  to  place  the  relief  on  that  ground.  It  states  that  "  the 
bajrgain  made  by  Sir  T.  Meeres  with  Cox,  was  not  fairly  obtained, 
in  respect  of  the  circumstances  Cox  was  in,  but  ought,  in  con- 
science, to  be  made  void,  the  premises  purchased  by  him  being 
more  than  double  the  value  of  the  money  paid  by  him,  and 
therefore  he  should  be  considered  as  a  mortgagee."  I  think 
this  case  proceeded  upon  the  principle  stated  by  Lord  Hard- 
wicke,  in  Bennei  v.  JIfasgrave:  The  substitution,  in  equity,  of  a 
judgment-creditor,  to  the  right  of  his  debtor  to  impeach  a  con- 
veyance for  a  fraud  practiced  upon  him.  The  circumstances 
under  which  the  conveyance  was  procured,  were  such  as  that  in 
equity  Meeres  was  a  trustee  for  Cox;  and  this  equitable  right  of 
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Coz  might  be  X'ursued  in  equity  by  a  judgment- creditor,  as  such 
a  creditor  might,  in  the  case  of  a  mortgage,  claim,  in  equity, 
the  benefit  of  the  debtor's  equity  of  redemption. 

The  case  of  Banoell  y.  Ward,  decided  by  Lord  Hardwicke  in 
1744,  vas  this:  The  defendant's  brother  conveyed  to  her  the 
moiety  of  a  reversionary  estate  for  less  than  half  its  value,  and 
in  a  month  after  was  committed  to  jail,  and  became  bankrupt 
by  failing  to  give  bail  for  two  months.  By  the  chancellor: 
"  The  present  is  a  plain  case,  and  appears  to  be  a  fraudulent 
eonveyance  to  cover  the  estate,  for  the  deeds  were  executed 
when  Ward  was  in  declining  circumstances."  "  No  more  than 
sixty  pounds  paid  for  the  moiety  of  an  estate  in  reversion,  of 
the  value  of  thirty-nine  pounds  a  year,  which  is  pretended  to 
be  redeemable  upon  the  payment  of  sixty  pounds,  but  no  clause 
of  this  kind  is  in  the  deed  itself,  for  it  is  an  absolute  bargain 
and  sale.  The  court  in  this  case  ought  to  do  no  more  than  to 
let  the  deed  stand  as  a  security  for  the  money  really  and  bona 
fide  advanced,"  and  accordingly  ordered  an  inquiry  as  to  the 
amount.  It  is  difficult  to  ascertain,  from  the  report  of  this  ease, 
upon  what  principle  the  court  proceeded,  if  not  upon  this,  thai 
the  assignees  were  entitled  to  assert  the  rights  of  the  bankrupt^ 
and  asserted  their  claims  in  that  character,  and  that  the  convey* 
ance  was  admitted  by  the  defendant  to  be  redeemable. 

If,  however,  the  rule  laid  down  in  Boydv,  Dunlap,  as  deduced 
from  those  cases,  be  the  tme  rule,  then  this  case  does  not  fall 
within  the  rule,  since  it  is  a  clear  case  of  actual  and  gross  fraud 
in  Wingfield  and  Coleman,  and  Garland  is  a  purchaser  from 
ihem,  with  full  notice  of  the  fraud  and  invalidity  of  their  title. 
If  the  rule  I  have  gathered  from  those  cases  is  the  true  rule, 
then  there  was,  in  this  case,  no  fraud  or  imposition  on  Lewis 
Nicholas,  of  which  he  could  complain,  and  consequently  the 
rule  is  not  applicable  to  this  case. 

Upon  those  scanty  and  equivocal  materials  we  are  urged  ta 
sanction  the  doctrine,  that  a  court  of  equity  will  allow  a  party 
to  advance  his  money  with  a  view  to  enable  a  debtor  to  secure 
himself  or  his  family,  fraudulently,  all  his  property  against  hia 
creditors,  except  what  may  be  necessary  to  repay  the  money 
advanced;  or  a  creditor  to  permit  his  debt  to  be  used  in  like 
manner;  and  when  the  fraud  is  detected  and  exposed,  to  suffer 
the  deed,  declared  by  the  statute  to  be  utterly  void  as  to  credi- 
tors, to  stand  as  a  security  to  their  prejudice  for  the  money  ad- 
vanced'^or  the  debt  due,  so  that  the  experiment  would  be 
made  without  hazard  to  any  party  concerned.     This,  I  think. 
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;roald  be  to  repeal  the  statate.  It  would  offer  the  greatesi 
temptation  to  such  fraadnlent  experiments,  and  the  delay  at 
least,  which  is  commonly  one  of  the  principal  objects  of  snch 
transactions,  would  be  effected  without  loss  to  the  parties  con- 
cerned in  the  fraud. 

The  only  inquiry  which  remains  to  be  made  is,  whether  it  be 
competent  for  the  appellant  to  impeach  the  judgment  on  which 
the  appellee's  claim  is  founded,  on  the  ground  that  the  original 
transaction  was  usurious;  and  if  he  can,  and  should  succeed  in 
impeaching  it,  whether  Biyes's  claim  would  be  thereby  wholly 
avoided  or  relief  given  for  the  usurious  excess  only. 

It  seems  from  the  case  of  ScoU  t.  Nesbil^  2  Bro.  C.  C.  641» 
that  a  plaintiff  coming  into  a  court  of  equity,  and  claiming  by 
force  of  a  judgment  at  law,  any  third  person,  affected  by  the 
judgment,  may  resist  the  plaintiff's  claim  upon  the  ground  that 
it  is  usurious,  if  that  question  had  not  been  tried  and  decided 
at  law;  and  in  such  case  the  court  of  equity  will  adopt  the 
same  rule  that  prevails  when  the  usurer  is  a  defendant  in  equity; 
relieving  only  as  to  the  usurious  excess.  It  is,  however,  un- 
necessary to  examine  these  doctrines. 

In  this  case,  Bives's  suit  was  depending,  and  eagerly  prose- 
cuted, at  the  time  that  the  couvc^.  ...* .  ^  >  were  executed  for  the 
purpose  of  defeating  the  fruits  of  Lid  action.  The  suit  was 
defended  on  the  plea  of  usury;  and  every  fact,  upon  which  it 
is  now  sought  to  establish  the  charge  of  usury,  was  submitted 
to  the  court  of  law  and  the  jury,  except  only  the  negotiations 
between  Bives  and  Nicholas,  respecting  a  purchase  of  lands, 
which  appears  in  Bives's  answer  to  the  cross-bill;  but  in  such  a 
form  as  not  to  affect  the  question  of  usury.  The  deposition  of 
Wilson  G.  Nicholas  was  properly  excluded  in  the  trial  at  law, 
and  is  not  evidence  in  this  cause.  Upon  the  question  whether 
one  is  or  is  not  a  debtor,  an  adversary  judgment  against  him  is 
evidence  prima/acie,  that  he  is  a  debtor,  even  as  against  stran- 
gers, who  claim  under  him  property  affected  by  the  judgment.  If 
they  attempt  to  impeach  the  judgment,  it  must  be  done  on  the 
ground  of  fraud,  or  by  showing  that  a  full  defense  was  not 
made,  and  producing  new  proof,  showing  that  the  debt  is  not 
due.  But,  in  a  case  like  this,  of  a  purchase  pending  the  suit, 
and  for  the  purpose  of  fraudulently  defeating  the  objects  of 
the  suit,  it  seems  to  me  that  the  purchaser  ought  to  be  bound 
by  the  judgment,  as  the  debtor  was  bound. 

If  a  court  of  equity  could,  in  this  case,  pronounce  this  trans- 
action usurious,  upon  the  very  same  facts  on  which  the  court  of 
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law  and  juiy  have  pronounced  it  not  to  be  usurions,  then  it 
'woold  yirtaallj  be  an  appeal  from  the  court  of  law  to  the  court 
of  equity;  and  the  court  of  equity  would  re-examine  the  judg- 
ment of  the  court  of  law  and  yirtually  reyerse  it.  This  is  not 
within  the  jurisdiction  of  a  court  of  equity;  which  relieves 
against  judgments  at  law,  not  because  they  were  wrong,  but  be- 
<;au8e  of  some  new  matter,  which  the  court  of  law  did  not,  or 
could  not,  pronounce  a  judgment  on,  or  which,  for  some  just 
cause  the  party  could  not  bring  to  the  consideration  of  the  court 
of  law.  Whether  the  transaction  in  question  was  a  loan  or  a 
sale,  was  emphatically  proper  for  the  decision  of  a  jury;  and  a 
jury  having  decided  that  question,  upon  the  very  same  evidence 
now  submitted  to  a  court  of  equity,  that  decision  is  conclusive, 
although  we  might  differ  in  opinion  from  the  jury,  as  to  the 
effect  of  the  evidence. 

Upon  the  whole,  the  decree  is  right,  and  should  be  affirmed. 

Cabb  and  Coalteb,  JJ.,  concurred,  and  the  decree  was  affirmed. 

Bboosb,  P.J.,  and  Cabell,  J.,  absent. 


Hamh/ton  V.  Shrewsbuby. 

[4  Bahdolph,  437.] 

Iv  Pbocbedinos  under  an  Execution  are  wholly  Void  a  purchaser  geti 

no  title,  and  as  the  defendant  may  have  redress  by  an  action  of  detinue, 

equity  has  no  jurisdiction. 
Where  a  Leyt  is  so  far  Valid  as  to  bind  the  property,  but  the  sale  is 

void  on  account  of  interest,  or  improper  conduct  in  the  officer,  the  court 

issuing  the  execution  may  give  redress  by  quashing  such  execution,  etc. ; 

and,  therefore,  there  is  no  jurisdiction  in  equity. 
Property  not  Being  Present  at  a  Sale  on  Execution  is  not  sufficient, 

of  itself,  to  vacate  the  sale,  but  for  any  improper  conduct  of  the  sherifiF 

in  this  respect  or  otherwise,  the  party  injured  may  have  an  action  against 

him. 
A  Bona  Fide  Purchaser  under  an  Execution,  having  no  notice  of  any 

misconduct  of  the  officer,  will  not  be  prejudiced  by  such  misconduct,  but 

will  get  a  good  title. 

Appeal  from  the  Qreenbrier  chancery  court.    The  necessary 
facts  appear  from  the  opinion. 

Leigh,  for  the  appellant. 

Johnson,  for  the  appellee. 

Cabell,  J.     The  sheriff  of  Kanawha  county,  by  virtue  of  an 
execution  against  the  goods  and  chattels  of  the  appellant,  sold 
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a  slsve  belonging  io  the  appellant  at  public  sale,  and  the  ap* 
pellee  became  the  purchaser  thereof.  The  object  of  the  bill  in 
this  case  is  to  recover  back  the  slave;  and  the  question  is, 
whether  a  court  of  equity  ought  to  interfere  for  that  purpose, 
under  the  circumstances  attending  the  case. 

The  sale  is  objected  to  on  three  grounds:  1.  That  the  deputj 
shiBriff  was  so  interested  as  to  be  incapable,  in  point  of  law,  of 
acting  as  sheriff  on  this  execution,  he  having  once  owned,  and 
having  assigned  the  judgment;  2.  That  the  sheriff  refused  to 
receive  from  the  appellant  a  forthcoming  bond  with  good  secur* 
itj;  and,  8.  That  he  sold  the  slave  without  having  him  present 
at  the  time  and  place  of  sale,  the  said  slave  having  previouslj 
run  away. 

There  is  no  allegation  in  the  bill  of  any  fraud  or  ooUnsion  in 
the  appellee,  nor  of  any  knowledge  by  him  of  any  tnxudi  or  im- 
proper conduct  on  the  part  of  the  sheriff.  If  the  proceedings 
under  the  execution  were  wholly  void,  no  title  passed  by  the 
sale  to  the  purchaser,  and  there  was  no  impediment  to  an  action 
of  detinue  in  a  court  of  law.  If,  as  was  contended  by  the 
counsel  for  the  appellant,  the  levying  of  the  execution  vraa  so 
far  valid  as  to  bind  the  property,  but  the  sale  thereof  was  Toid 
on  account  of  the  interest  or  improper  conduct  of  the  shenfl 
who  made  the  sale,  still  the  appellant  had  complete  redress  at 
law.  The  court  from  which  the  execution  had  issued  would, 
on  application,  have  corrected  the  abuse  of  its  process,  by 
quashing  the  execution,  setting  aside  the  sale,  and  restitaiion 
of  the  property  might  have  been  enforced  at  law.  In  neither 
event,  therefore,  ought  a  court  of  equity  to  interfere. 

But  I  am  clearly  of  opinion  that  the  title  to  the  property 
passed  by  the  sale  to  the  appellee.  He  is  a  fair  purchaser 
without  imputation  of  fraud  or  collusion,  and  without  knowl- 
edge of  any  improper  conduct  on  the  part  of  the  o£Scer. 

The  mere  circumstance  of  the  sheriff  having  sold  the  property 
without  its  being  present  at  the  time  and  place  of  sale,  is  not, 
of  itself,  sufficient  to  vacate  the  sale.  Such  sale  may,  under 
circumstances,  be  right  and  proper.  There  is  no  proof  of  such 
loss  to  the  appellant  as  would  justify  the  court  of  equity  to 
interfere,  even  if  it  had  jurisdiction.  If  the  sheriff  has  been 
guilty  of  improper  conduct  in  this  respect,  or  in  refusing  to  re« 
ceive  a  delivery  bond  when  he  ought  to  have  received  it,  he  is 
responsible  for  damages  in  an  action  at  law,  to  those  who  may 
be  injured. 

This  case  is  very  different  from  that  of  Carter  v.  Harris,  lately 
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decided  in  this  court.  In  that  case  the  sherifif  was  the  plainiifi! 
in  the  judgment.  He  sold  the  property  under  the  execution, 
and  became  himself  the  purchaser,  after  having  fraudulently 
taken  measures  to  prevent  others  from  bidding  or  giving  a  fair 
price  for  it.  It  was  his  own  personal  fraud  that  justified  the 
interference  of  equity.  There  is  no  such  ingredient  in  this  case, 
and  the  decree  ought  to  be  affirmed. 

The  other  judges  concurred. 

Bbooke,  p. J.,  and  Goalteb,  J,  absent. 


Almond  v.  Almond. 

[4  Bakdoupb,  663.] 

ALOfOKT  WITHOUT  A  CONTRACT  OF  SEPARATION  mfty  be  granted  by  a  oourt 
of  chanceiy  in  Virginia,  where  the  husband  tarns  his  wife  out  of  doori, 
or  his  conduct  renders  it  unsafe  for  her  to  live  with  him. 

Bight  to  Alimony  gives  no  Lien  on  specific  property  of  the  hnsband  in 
such  a  case,  but  is  personal  against  him. 

Afpbal  from  the  Fredericksburgh  chancery  court  The  opin* 
ion  states  the  case. 

Briggs,  for  the  appellant. 

Bdrrison  and  Stanard,  for  the  appellee. 

Cabb,  J.  This  is  a  bill  filed  by  Mrs.  Almond,  by  E.  Oox,  her 
next  friend,  against  her  husband  for  alimony.  It  states  that 
she  brought  him  seven  or  eight  negroes,  which  have  all  been 
wasted  by  him  in  riot  and  drink;  that  her  brother  gave  her  a 
girl  after  her  marriage,  who  has  had  three  children;  that  her 
husband  treated  her  with  great  cruelty,  beating  her  in  his 
drunken  fits,  which  became  so  frequent  and  intolerable  that  she 
was  at  length  obliged  to  leave  him  and  throw  herself  upon  the 
charity  of  her  son;  that  when  she  went,  her  husband  told  her 
to  take  her  present  along,  meaning  the  woman ;  that  the  woman 
and  her  children  soon  after  joined  her  at  her  son's;  that  her 
husband,  though  he  had  disclaimed  any  right  in  the  property, 
came  to  her  son's,  took  the  children  and  sold  them  out  of  the 
state,  saying,  at  the  time,  that  he  left  the  mother  at  her  free 
disposal;  but  he  has  since  brought  suit  against  the  said  Coi  foz 
her,  and  recovered  a  judgment  for  her  at  law,  which  he  will  en- 
force unless  prevented.    The  bill  prays  that  the  court  would 
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decree  her  a  separate  maintenance,  that  she  maj  be  quieted  in 
the  possession  of  the  slave,  and  the  judgment  eu joined. 

The  answer  denies  that  the  defendant  ever  treated  his  wife 
amiss;  that  she  became  morose  and  ill-tempered,  and  at  length, 
without  cause,  left  him;  that  he  was  anxious  for  her  return » 
and  solicited  her  often  to  come  back  to  him;  that  she  did  so, 
and  remained  with  him  from  1815  to  1818,  when  she  again, 
without  cause,  left  him;  that  ever  since  her  last  separation  he 
has  been  entirely  willing,  and  still  is  so,  to  receive  her  back; 
and  while  she  behaves  as  a  wife,  will  treat  her  with  the  kind- 
ness due  to  one;  that  as  she  has  voluntarily  separated  from 
him,  she  has  no  right  to  a  separate  maintenance;  and  he  sub- 
mits whether,  by  the  law  of  the  land  and  the  constitutioD  of 
the  courts  of  equity,  that  court  has  jurisdiction  of  the  case 
where  there  are  do  articles  of  separation  between  the  parties, 
no  divorce,  nor  any  trust  fund  for  the  use  of  the  wife  the  dispo- 
sition of  which  the  court  might  control,  and  where  by  their  in- 
terposition the  court  would  take  from  him  the  only  means  of 
discharging  the  claims  of  his  creditors,  the  f  nds  tied  up  by  his 
wife  being  by  far  the  greater  part  of  what  he  is  worth. 

There  is  evidence  in  the  record  of  the  defendant's  bad  habits; 
that  he  is  addicted  to  drinking,  beyond  the  hope  of  reform;  that 
he  has  treated  his  wife  badly,  beating  aud  abusing  her  in  his 
drunken  frolics,  and  that  she  can  not,  in  the  opinion  of  the  wit- 
nesses, live  in  peace  and  safety  with  him;  also,  that  he  has 
wasted  his  whole  property,  that  now  in  contest  in  this  suit  ex- 
cepted; and  that  the  negro  woman  is  dead.  There  certainly  is 
nothing  like  an  agreement  between  the  parties  for  living  separ- 
ately, nor  any  arrangement  as  to  their  property  in  case  of  sep- 
aration. It  is  proved  by  four  witnesses,  that  when  the  defend- 
ant went  to  take,  and  did  take,  the  children  forcibly  from  Cox, 
he  said  he  left  their  mother  for  his  wife's  use.  Some  say  he 
said  he  had  no  claim  to  her;  others  that  she  was  free  to  dispose 
of  her  as  she  pleased.  But  there  is  nothing  like  a  contract;  noth- 
ing in  such  a  form,  that  equity  could  act  upon  it  under  the 
idea  of  executing  an  agreement.  The  chancellor  dissolved  the 
injunction,  and  dismissed  the  bill. 

Can  we  say  that  he  erred  ?  In  England,  matters  of  this  kind 
belonged  principally  to  the  ecclesiastical  jurisdiction.  It  was 
only  incidentally  that  courts  of  equity  acted  upon  it,  where  there 
have  been  articles  of  separation  between  man  and  wife,  by  which 
she  is  allowed  so  much  for  her  separate  maintenance,  there 
equity  will,  at  her  suit,  cany  these  articles  into  exeeutionc 
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while  the  separation  continueBy  or  where  a  woman  applies  to  the 
ooart  upon  a  supplicavU  for  security  of  the  peace  against  her 
husband,  and  it  is  necessary  that  she  should  live  apart;  as  inci- 
dental to  that,  the  chancellor  will  allow  her  a  separate  mainte* 
nance. 

In  Head  y.  Bead,  3  Atk.  295,  Lord  Hardwicke  says:  <<The 
principal  grounds  for  bills  of  this  kind  ore  an  agreement  for 
maintenance,  or  a  trust  for  this  purpose,  and  in  either  of  these 
cases  the  court  will  entertain  a  suit  for  alimony  and  mainte- 
nauce;  and  even  after  sentence  in  the  ecclesiastical  court  for  it, 
when  the  husband,  in  order  to  evade  it,  is  going  out  of  the 
kingdom,  will,  upon  a  bill  filed  by  the  wife,  grant  a  ne  exeai 
regno," 

The  same  case  afterwards  came  before  the  court  again:  3  Atk. 
647.  Sir  Francis  Head  had  written  to  bis  wife's  father,  saying: 
''I  am  grilling  to  send  her  one  hundred  pounds,  and  no  more, 
between  this  and  Christmas,  and  to  continue  such  quarterly 
payments  when  it  shall  best  suit  my  convenience,  so  long  as 
we  shall  continue  separate."  Lady  Head  brought  her  bill  for 
execution  of  this  as  an  agreement  for  separate  maintenance,  and 
prayed  liberty  to  live  separately,  and  that  the  court  would  de- 
cree payment  of  the  money.  Lord  Hardwicke  said:  "As  to  the 
liberty  prayed,  it  is  not  in  the  pov^er  of  the  court  to  decree  it, 
and  I  do  not  find  that  this  court  ever  has  made  a  decree  for  es- 
tablishing a  perpetual  separation  between  man  and  wife,  or  to 
compel  a  husband  to  pay  a  separate  maintenance  to  his  wife, 
unless  upon  an  agreement  between  them,  and  even  upon  this, 
unwillingly."  He  went  on  to  decide  that  the  letter  of  the  de- 
fendant was  not  an  agreement  to  continue  during  their  lives, 
but  merely  for  her  maintenance  during  an  occasional  absence,, 
and  Sir  Francis  having,  by  his  answer,  offered  to  receive  her 
again.  The  chancellor  decreed  only  the  arrearages  of  the  main- 
tenance, and  that  he  should  receive  and  treat  her  as  a  wife;  and 
if  she  did  not  return  within  a  month,  the  allowance  should 
cease;  but  if  she  returned,  and  the  defendant  refused  to  re- 
ceive her,  and  maintain  and  treat  her  as  a  wife,  the  maintenance 
should  continue. 

In  Ball  V.  Montgomery,  2  Ves.  jun.  195,  Lord  Bosslyn  says:  "  It 
is  contrary  to  the  established  doctrine  that  a  married  woman 
should  be  a  plaintiff,  in  this  court,  for  a  separate  maintenance.'* 
"  I  take  it  to  be  now  the  established  law  that  no  court,  not  even 
the  ecclesiastical  court,  has  any  original  jurisdiction  to  give  a 
wife  separate  maintenance.     It  is  always  as  incidental  to  soma 
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other  matter  that  she  becomes  entitled  to  a  separate  provision. 
If  she  applies  to  this  court  upon  a  supplicavit  for  security  of  the 
peace  against  her  husband,  and  it  is  necessary  that  she  should 
liye  apart;  as  incidental  to  that,  the  chancellor  will  allow  her 
separate  maintenance.  So  in  the  ecclesiastical  court,  if  it  is 
necessary  for  a  divorce  a  mensa  el  thoro  propter  scevitiam.'*  There 
are  other  cases  which  say  that  the  subsistence  has  been  pro- 
vided for  the  wife  by  this  court,  either  where  the  husband  has 
turned  her  out  of  doors;  or  by  ill-treatment  obliged  her  to  leave 
his  house;  or  has  quitted  the  kingdom,  leaving  her  destitute: 
See  Duncan  v.  Duncan,  19  Yes.  394,  and  the  cases  there  cited. 
See,  also,  1  Fonb.  Eq.  104,  a  learned  note,  where  all  the  cases 
are  brought  together.  This  seems  to  be  a  brief  view  of  the  law 
in  England. 

I  find  no  case  with  us  in  which  the  subject  has  been  before 
this  court.  Having  no  ecclesiastical  tribunal,  the  powers  of 
that  court  seem  to  have  been  considered  as  vesting  originally  in 
the  old  general  court;  from  thence  some  of  them  have  been 
distributed  to  other  courts,  as  they  were  branched  out.  The 
power  over  the  probate  of  wills,  executors  and  administrators 
and  distributions,  etc.,  were  given  to  the  district,  superior, 
county  and  corporation  courts.  I  know  of  no  law  which  has 
given  to  any  court  the  trial  of  matrimonial  causes,  except  so  far 
as  relates  to  incestuous  marriages,  as  to  which,  a  power  is  given 
to  the  court  of  chancery  to  annul  them.  Judge  Tucker,  in  his 
Blackstone,  third  vol.,  94,  says:  "With  respect  to  suits  for 
alimony  after  a  divorce  a  mensa  et  (horo,  as  there  is  no  court  in 
Virginia  which  possesses  jurisdiction  in  such  cases,  so  until 
there  is  such  court  there  can  be  no  room  for  suits  of  this  nature, 
unless,  perhaps,  the  high  court  of  chancery  should  sustain  them 
as  incidental  to  its  equitable  jurisdiction." 

The  suit  before  us  is  not  after  a  divorce,  but  a  voluntary  sep- 
aration, if  that  may  be  called  voluntary  which  seems  to  have 
been  forced  upon  the  wife  by  ill  treatment.  I  believe  that  in 
practice  the  county  courts,  sitting  as  courts  of  equity,  have  as- 
sumed the  power  of  giving  separate  maintenance  in  cases  of  sep- 
aration, but  by  what  rule  they  have  been  regulated  I  know  not. 
The  jurisdiction  was  sustained  by  the  chancellor  of  the  Rich- 
mond chancery  court,  in  Purccll  v.  Purcell^  4  Hen.  &  Munf. 
507,  and  the  reasoning  of  the  chancellor  on  the  {>oint  of  juris- 
diction seems  to  me  sound.  If  there  be  a  contract  for  separa- 
tion it  is  conceded  on  all  hands  that  equity  might,  in  proper 
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oaooo,  enforce  that  oontraot.  Bat,  suppose  a  husband  to  turn 
his  wife  out  of  doors,  or  to  treat  her  so  cruelly  that  she  can  not 
possibly  live  with  him;  suppose  him  to  persevere  in  refusing  to 
take  her  back  or  to  provide  a  cent  to  feed  and  clothe  her, 
surely,  in  a  civilized  country  there  must  be  some  tribunal  to 
which  she  may  resort.  She  can  not  be  out  of  the  protection  of 
the  law,  an  outcast,  dependent  on  the  charity  of  the  world, 
while  her  husband  may  have  thousands,  and  she  may  have 
brought  him  all.  I  would,  in  such  cases,  unquestionably 
stretch  out  the  arm  of  chancery  to  save  and  protect  her. 

But,  assuming  jurisdiction,  I  should  be  cautious  to  regulate 
it  by  the  rules  which  have  been  established  elsewhere.  If  the 
parties  have  made  an  agreement,  that  should  be  the  standard; 
if  not,  I  would  take  the  practice  of  the  court  in  analogous  cases. 
There  has  certainly  been  no  contract  here.  I  find  it  laid  down, 
that  where  a  separation  has  taken  place,  and  the  wife  sues  for 
a  support,  if  the  husband,  in  his  answer,  states  that  she  left 
him  of  her  own  accord,  that  he  has  offered  to  receive  her,  and 
is  willing  to  receive  and  treat  her  well,  the  court  refuse  the 
maintenance.  In  the  answer  before  us,  there  is  an  entire 
willingness  expressed  to  receive  her  back  and  treat  her  as  a 
wife.  But,  though  this  be  a  general  rule,  there  must  be  ezcep* 
tions  to  it.  Suppose  it  fully  proved  to  the  court  that  the  hus- 
band was  in  the  constant  habit  of  intoxication;  that  when 
drunk,  he  was  a  madman,  and  his  anger  particularly  pointed  at 
his  wife.  Surely,  the  court  would  not,  because  of  the  offer  to 
take  her  back,  refuse  a  support,  and  thus  force  her  either  to 
hazard  her  life,  or  to  depend  on  charity.  I  do  not  mean  to  say 
that  this  is  such  a  case,  but  I  put  it  to  test  the  principle. 

I  have  considered  the  case  thus  much  at  large,  because  it  is 
entirely  new  in  this  court.  There  is  a  specific  objection  to  the 
proceeding  here,  on  which  I  think  the  judgment  of  the  court 
below  must  be  sustained.  The  demand  is  not  for  alimony  or 
maintenance  generally,  but  that  a  judgment  which  the  husband 
has  recovered  for  a  specific  piece  of  property,  a  negro  woman, 
shall  be  enjoined,  and  the  wife  quieted  in  the  possession  of 
that  woman.  Now,  the  claim  of  the  wife  for  alimony  is  a  per- 
sonal claim  on  the  husband;  she  has  no  lien  on  any  specific 
property  without  an  agreement.  She  can  no  more,  therefore, 
ask  the  court  to  assign  her  this  negro,  or  that  tract  of  land, 
than  a  creditor  of  the  husband  could  come  into  court  and  ask 
such  assignment,  which  we  know,  without  a  particular  lien, 
could  not  be  done. 

Ax.  Dao.  Vox*.  XV— OO 
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Under  this  Tiew  of  the  case,  I  think  the  injunction  was  piofK 
erly  dinolTed,  and  the  bill  diamisBed. 

The  other  jndgea  oonoorredy  and  the  decree  mm  affirmed. 

BaooEB,  P.J.»  and  CoAiffm,  J.,  absent. 


AUIIDVT9  IinnrisnsiiT  Suit  lOR.— Than  b  imioh  oQofliet  in  ilM 
■poo  the  qiiMtion  m  to  whatfaer,  withoat  the  aid  of  a  ataiaieb  a  eomt  al 
a^tjr  baa  Juladiotioii  to  antariain  an  mdapaDdent  aoit  foralimoiqfv  faul  tiia 
pwpondaianoaofaatfawi^yaaamitobaaspgiiatthaJariaJiotioni  Saatlie 
la  JMII T.  JUAb  IS  An.  Daa.  9i7. 
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AoooTnrr  Books,  entries  miut  be  made  in  the  oonne  of  burin—,  197* 

entries  must  by  made  by  one  having  personal  knowledge^  197* 

entries  must  be  regular  on  their  face,  197. 

must  be  books  of  original  entry,  198. 

of  one  of  the  litigants,  195. 

what  are  books  of  original  entry,  198. 

when  receiyable  in  evidence,  191. 

when  party  keeping  need  not  be  sworn,  19S, 

when  the  entries  most  be  made,  196. 
AaKKOWLEDOKKNT,  of  will  by  testator,  129. 
AonoN,  commencement  of,  what  is,  d44,  847« 

commencement  of,  to  avoid  statute  of  limitations^  MBw 

commencement  of,  in  attachment  cases,  346. 

commencement  of,  where  summons  is  pnblishedt  MBw 
Adultebt,  what  connivance  or  wrongful  act  ban  ri^t  to  dtfWM-ior»  fl^ 

214. 
Adtkbss  PossiasiON,  by  tenant  against  his  landlord,  46QL 

one  entering  as  purchaser  does  not  hold,  40OL 
▲aBHT,  to  collect,  has  no  other  power,  190. 

to  collect  what  money  he  may  receive,  131. 
ibaVDHxar,  of  judgment  and  records,  nunc  pro  Imm^  MflL 
AMBaMEE,  of  lease,  remedy  of  lessor  against,  648L 
AflnamuiT,  of  lease,  what  is,  045. 
AauamoDn  iob  BiNxnT  of  Cbkditobs,  ^An^ainfag  msrfatioH^  MIL 

nol  eodiraeing  all  assignor's  property  is  void,  606w 

wM  in  part  void  in  Mo^  606. 
ARAcmanr  Lmr,  effect  of,  by  relation,  263i 

natoreof,  263. 
▲robhst,  oontraot  for  compensation,  when  ohampertoii%  89QL 

contingent  fees  whether  champertons,  821. 

gifte  and  advances  to,  pending  suit,  321. 

Judgment  entered  on  nnanthoriaed  appearance  d^  87a 
giumlwm  meridU  under  champertous  contraol^  SSL 
▲iniiiA  QuxBXLA,  defined,  695. 
direct  of,  696. 
wxH  d^  genetally  suspended,  60& 

Babbaivt,  defined,  322. 

BovDS,  of  officials,  informalities  in  do  not  annul,  ITQl 
of  offidak,  sureties  signing  in  blank,  171. 
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BOOKS^  entries  in,  when  admiasible  evidence,  191-197. 
BouvDABna,  oonfneion  of,  745. 

equity  when  may  settle,  745-754. 

•qoity  for  whom  may  settle,  745-754 

beemy  evidence  regarding,  628L 


r,  by  one  having  an  interest,  319. 

defined,  317. 

dormant  titles  buying  and  selling,  32L 

law  o^  in  United. States,  317-322: 

origin  of  law  of,  317. 
^Chavgbrt,  rule  of,  regarding  compensation  for  improvemeniii 

suit  in,  when  deemed  commenced,  347. 
'Clbbx,  entries  and  memoranda  of,  when  evidence,  191-197. 
CoMBmATiONs,  at  tax  sales  effect  of,  577. 
vCk>lCPENaATioN,  for  improvements  when  allowed  in  ejectment^  S48L 

for  improvements  when  allowed  in  trespass  on  the  oase^  M9L 

ior  improvements,  the  common  law  mle,  349. 

for  improvements,  the  chanceiy  rule,  350-S32, 

for  improvements  allowed  to  bona  fide  possessor,  350. 

for  improvements  not  allowed  to  purchaser  with  notioe,  851. 

for  improvements  made  after  action  commenced,  not  allowed,  SSL 

for  improvements  not  allowed  unless  they  are  permanent  and 
352. 

for  improvements  not  allowed  except  as  a  set-o£^  352. 
CoKVUSiON  OF  Bouia>ARiES,  jurisdiction  of  equity  in  cases  o(  745-754. 
OONBIDKBATION,  inadequacy  of,  as  ground  of  refusing  speoiflo 
299. 

inadequacy  of,  when  evidence  of  fraud,  300. 

inadequacy  of,  as  ground  for  rescission,  572. 
Ck>NTBACT8,  effect  of  statute  of  frauds  upon,  62-64^ 

of  insane  persons,  361-369. 

of  insane  persons,  degree  of  incapacity  required  to  avoidt  361. 

of  insane  persons,  for  necessaries,  368. 

of  insane  persons,  of  marriage,  363. 

of  insane  persons,  when  void,  361,  364,  367,  368. 

rescinding  in  equity,  572. 
CoNTERSiON,  acts  required  to  constitute,  152. 

by  sale  without  authority,  153. 

by  sheriff^B  sale,  153. 

by  selling  chattels,  153. 

by  unlawful  sales,  153. 

by  misuser  of  bailed  chattels,  153. 

defined,  151. 

gist  of,  151. 

various  illtistrations  of,  153. 
CoNVETANCE,  by  sheriff  exccutcd  after  suit  commenced,  wfadnadiiilHible^  8ft 

executed  in  pursuance  of  prior  contract,  254. 

taking  effect  by  relation,  247-255. 
Co-TEKjLin',  purchase  by,  at  sale  for  taxes.  686. 
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CcmajOiTB,  what  run  with  the  land,  544. 

DiAXH,  ezeoated  sale  after,  553. 

DaoBAflBD  PBB809,  bookfl  and  entriaa  of,  when  admitted  M  eirideiioay  lOL 

DmNinoN,  of  auiUa  querela,  695. 

of  barratry,  322. 

of  champerty,  317. 

of  oonTersion,  15L 

of  estate,  576. 

of  maintenance,  316. 

of  may,  467. 

of  mnltifarionsnese,  427. 

of  poneBsion  in  good  faith,  351. 

of  relation,  246. 
Dbputt,  of  sherifi^  when  may  act  after  term  expired,  44. 
Demand  and  Kotigi^  where  notice  la  dated  at  partioolar  plaoa^  64Ii 

where  maker  has  changed  his  residence,  644. 

where  maker's  residence  is  unknown  to  holder,  644. 
BxTisi,  when  bars  dower,  720. 
I>i8SEisiN,  of  landlord  by  his  tenant,  460L 
Distress,  for  rent,  definition  and  origin  of,  584 

for  rent,  doctrine  of,  in  the  United  States,  584 

for  rent,  requisites  of,  right  to,  584 

for  rent,  must  be  founded  on  a  lease,  585. 

for  rent,  certainty  of  amount  due  required,  585. 

for  rent,  landlord  must  have  a  reversion,  586. 

for  rent,  relation  of  landlord  and  tenant  must  exists  586. 

for  rent,  where  tenant  holds  over  after  notice  to  qoit,  587* 

for  rent,  by  co-tenant,  587. 

for  rent,  by  husband,  587. 

for  rent,  by  mortgagee,  587. 

for  rent,  extinguishment  of,  right  to,  587. 

lor  rent,  does  not  lie  till  rent  is  due,  588. 

for  rent,  previous  demand  not  necessary^  588. 

for  rent,  exists  only  for  rent  of  lands,  588. 
DnroBCB,  causing  the  act  complained  of,  bars  the  action,  21L 

misconduct  of  plaintiff  as  a  defense  to,  211. 

on  ground  of  adultery,  when  barred  by  condnct  of  complainant^  2II9  S14 
DowEB,  when  barred  by  a  devise,  720. 

Bquitt,  boundaries,  jurisdiction  to  settle  or  establish,  745^  754 

mode  of  relieving  from  judgment,  38. 

when  will  rescind  contract,  573. 
EffTATis^  merger  of,  83. 

EsGBOW,  effect  of  doctrine  of,  relation  upon,  254 
EeroFPEL,  from  assenting  to  sale  of  property  under  exeontion,  60lL 
EviDXNCS,  account  books  as,  191-197. 

boundaries,  hearsay,  when  admissible,  628. 

entries  in  books,  when  must  be  made,  197. 

entries  in  books,  by  whom  must  be  made,  197. 

memoranda,  192. 
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KiMSUTioKf  fn&ehiaes  not  mbject  to,  60& 

qwiihing  effect  o^  92. 
ratain  day,  nle  after,  when  valid,  522. 
nioiii  day,  what  may  be  done  after,  522L 
RzBOUnoK  Salis,  oonTeyanoe  required  to  transfer  title,  25^ 

effect  on  intermediate  tranaf ere,  249- 

effect  on  right  to  poeaeMion  of  property  aold,  251. 

effect  on  right  to  rents  of  property  sold,  25L 

from  what  date  it  conveys  title,  249. 

law  of  relation,  when  applicable  to,  248. 

gnashing  writ,  effect  on,  92. 

retention  of  possession  of  chattels  by  debtor  after,  (I7L 
BxBfPnoN,  of  franchises  from  execution,  59& 

Fk&KCHiBSS,  are  not  subject  to  execution,  565. 

exemption  o(  from  execution,  grounds  for,  596. 

exemption  o(  from  execution,  when  protects  tsogible  propartyp  flB6L 
Feauduliiit  Asuonses,  joinder  of  in  suit  to  vacate  trsoafer.  428. 
Feaodulxnt  Congkalment,  in  sales  and  its  effect,  106. 
Frauduldtt  TiuifflfXBS,  grantor  can  not  avoid,  699L 

grantor,  when  can  avoid,  600. 

QftAMT,  of  water,  when  presumed,  790. 

HiimuT,  regarding  boundaries,  when  admissible,  628. 
HiiB»  limitations  do  not  run  against  while  there  is  a  taoanl  Ifj 
possession,  449. 
rescission  of  oontract  made  by,  574. 

iMrMAaBMMxrr,  of  witnesses,  96-100. 

of  witnesses,  by  party  who  called  him,  96. 

of  witnesses  by  jMrty  against  whom  he  is  caQed*  991 

of  witnesses,  when  and  how  may  be  done,  99L 
Impbovxmxnts,  compensation  for,  when  allowed  in  ejeotmeoti  MflL 

oompensation  for,  when  allowed  in  action  for  mesne  prafits,  SiOL 

compensation  for,  not  allowed  at  common  law,  349. 

oompensation  for,  when  allowed  in  chancery,  350-352. 

oompensation  for,  not  allowed  to  purchasers  with  notice,  35L 

oompensation  for,  not  sUowed  if  made  pending  suit,  35L 

oompensation  for,  not  allowed  unless  they  are  permanent  and 
852. 

oompensation  for,  not  allowed  except  by  way  of  set-ofi^  368L 

set-off  against  value  of  rents,  350l 

set-off  not  allowed  except  in  favor  of  bonaJSde  oooapant^  860L 
Ihadbquact  of  Consideration,  as  a  ground  for  vefosimr  spooifio 
ance,  299,  304. 

as  a  cause  for  resdssion,  208. 

as  ground  for  rescission,  572. 

when  evidence  of  fraud,  300. 
iKDncNiTT,  to  surety,  interest  to  co-surety  in,  526. 
Insanitt,  presumptions  regarding  its  continuanoe,  116. 
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Itcavb  Fxesoks,  contracts  of,  generally  yoid,  961. 

oontracts  for,  whether  void  or  Toidable,  864,  867* 

oontracts  for  necessaries,  368. 

oontracts  of  marriage,  368. 

oontracts  made  after  inqiiisitiony  368. 

oxecatoiy  contracts  of,  366L 

execnted  contracts  of,  367. 

partial  insanity  and  its  eflfect  on  contracts,  863. 

total  incapacity,  when  required  to  aToid  eontraot^  86L 

torts,  liability  for,  368. 

weakness  of  mind  is  insufficient  to  avoid  contract,  362L 

whether  may  avoid  contracts  without  doing  equity,  367. 
Ibtebvkntxon,  ri^t  of  intervenors,  162. 

who  may  intervene,  162. 
ISTOXiGATiON,  as  giound  of  rescinding  contract,  674 

JoDiDSB,  of  defendants  in  equity,  427. 

of  different  assignees  of  a  fraudulent  debtor,  428. 
Joint  Debtor,  merger  by  judgment  against  one  alone^  8SL 
JomT  TxNANT,  does  not  exist  in  Ohio,  554. 
JuDOMKNTS,  control  of  equity  over,  38. 

equity  may  enjoin,  but  can  not  correct,  38. 

merger  of  cause  of  action  in,  81. 
JuDoiONT  OF  Another  State,  when  defendant  appeared  by  attorney  withovl 

authority,  78. 
JintORS,  liquors,  drinking  of,  when  a  cause  for  vacating  the  veirdict»  889. 

separation  of,  when  a  cause  for  vacating  the  verdict,  839L 

Lanplord,  disseisin  of,  by  his  tenant,  460. 
Lease,  assignment  of,  what  is,  545. 

remedy  against  assignor  of,  543. 

remedy  against  sub-lessee,  544. 
Libel,  communications  to  a  body,  board,  or  tribunal,  when  privileged^  2SSL 

venue  in  actions  for,  224. 
Ldotations,  does  not  run  against  heir  while  there  is  a  tenant  by  outeqTi 

449. 

successive  disabilities,  when  can  not  be  united,  449. 
Lessor,  remedy  against  assignee  of  lease,  543. 

remedy  against  sub-lessee,  544. 
Lucid  Intervaus,  presumption  of  sanity  arising  from,  116. 

Maintenance,  by  one  having  an  interest,  319. 

by  attorney,  320. 

defined,  316. 

law  of,  in  United  States,  317,  322. 

origin  of  law  of,  317. 
Mabbiaoe,  whether  it  revokes  will,  659L 
Mat,  defined,  467. 

when  means  must,  or  shall,  467. 
MmoRANDA,  made  by  deceased  person,  when  evidence,  192. 

to  refresh  memory  of  witness,  194. 

to  refresh  memory  of  witness,  when  to  be  submitted  to  the  juiy,  194^ 
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MnoEB,  by  judgment  a^;ain«t  one  joint  debtor,  82. 

of  one  oontr»ct  in  another,  81. 

of  OAoae  of  action  into  a  judgment^  81. 

of  estates  in  realty,  83. 

when  it  does  not  take  place,  82. 
MoBTOAOi,  parol  evidence  to  show  that  deed  ii^  47* 
MoRTOAOU,  parchase  at  tax  sale  by,  687. 
MoRTOAOOR,  purchase  at  tax  sale  by,  687. 
MuLTiTARiouSNRSS,  rules  for  determining  what  is,  427. 

OFnciAL  Bonds,  effect  of  informalities  in,  170- 

signing  in  blank,  171. 
OmcKR,  purchase  by,  at  tax  sale,  690. 

Parol  Evidence,  to  show  that  deed  is  a  mortgage,  47* 

Patent,  effect  of,  by  relation,  254. 

People,  not  bound  by  general  words  in  a  statute,  880^  888L 

not  bound  by  statute  of  limitations,  380. 
Place  or  Trial,  of  action  for  libel,  224. 
Possession,  in  good  faith  defined,  3dl. 

when  renders  person  incompetent  to  acquire  title  at  tax  nle%  68S 
Presumption,  of  sanity,  when  there  are  lucid  intenrali»  116. 

of  grant  of  water  right,  730. 

regarding  continuance  of  insanity,  116. 

that  writ  issued  at  its  date,  347. 
Pritilboed  C0MMUNIGATION.S,  made  to  a  board,  chnxcfa,  or  iiidmdva]» 
are,  232. 

Quantum  Meruit,  may  be  recovered  by  an  aXUxnkoy  irbo  aoted 
champertous  contract,  321. 

Records,  nunc  pro  tune  amendments,  242. 

Becordino,  effect  of,  by  relation,  255. 

Rents,  right  of  purchaser  at  execution  sale,  251. 

Rent.    See  Distress. 

Relation,  conditions  in  which  it  is  applicable,  246L 

definition  of,  246. 

law  of,  applied  in  cases  of  neoessity  only,  246. 

law  o(  applied  only  to  promote  justice,  246. 

law  of,  not  applied  to  prejudice  strangers,  246L 

law  of,  when  applied  to  conveyances,  247. 

law  of,  when  enforced  against  strangers,  247. 

law  of,  not  applied  to  void  act,  247. 

law  of,  application  of,  may  be  partial,  248. 

law  of,  founded  on  equitable  principles,  248. 

law  of,  when  applied  to  execution  sales,  248. 

law  of,  its  effect  on  sheriff's  deeds,  248»  253. 

law  of,  its  effect  on  right  of  possession,  251. 

law  of,  its  effect  in  attachment  suits,  253. 

law  of,  its  effect  in  foreclosure  suits,  253. 

law  of,  applied  to  deed  executed  in  pursuance  of  prior  oonttM^ 

law  of,  applied  to  escrows,  254. 
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BxLATiOH,  law  oi,  applied  to  patents,  254. 

law  o(  applied  to  recording  acts,  255. 

law  of,  varions  instances  when  applicable,  255. 
BwcnwTON,  inadequacy  of  price  as  a  ground  for,  903i 

in  equity  when  advantage  has  been  taken  of  a  party,  578L 

instances  as  a  ground  for,  574. 

of  contracts  in  equity,  572. 

of  contracts  for  inadequacy  of  consideration,  572. 

of  contracts  made  with  heirs,  reversioneni,  eta,  574. 

of  contracts,  effect  of,  575. 
Rbtjention,  of  possession  by  vendor  or  mortgagor,  263. 

of  possession  of  chattels  sold  on  execution,  671. 

of  possession  of  chattels  sold  at  assignee's  sale,  672. 
Reversioners,  rescission  of  contracts  of.  574. 
Revocation,  of  will,  when  implied,  659. 

of  wiU  by  birth  of  child,  659. 

of  will  by  marriage  of  testator,  659. 

Sales,  fraudulent  concealment  in,  and  its  effect,  106. 
Sheriff,  deputy  of,  when  may  act  after  expiration  of  term,  44. 
Sheriff's  Deed,  effect  of,  by  relation,  248. 

is  necessary  to  convey  title,  2o2. 

made  after  suit  brought,  when  adnussible,  252 
Sheriff's  Sale,  effect  of  defendants  continuing  in  possession  of  ffhntttlt  lol^ 

671. 
SoFEREiaN,  not  bound  by  general  words  in  a  statute,  880. 
Sfegifio  Performance,  discretion  of  the  court,  303. 

inadequacy  of  consideration  as  a  ground  for  refusing,  299,  904. 

inadequacy  of  consideration  coupled  with  other  circumstanoes,  301. 

not  denied  because  of  subsequent  fluctuation  in  price  or  current,  3091 

of  voluntary  contract  not  enforced,  302. 

rarely  denied  for  inadequacy  in  price,  when  lands  were  sold  at  aaotio^ 
303. 
Statutes,  effect  of  re-enactment  of  general  provisions  of,  157. 
Statute  of  Fraui>s,  effect  of,  upon  contracts,  62,  64. 

effect  upon  contracts  fully  performed,  62. 

effect  upon,  performed  on  one  side  only,  63. 

effect  as  a  defense,  62. 

effect  of,  where  contract  is  partly  performed,  63. 

parol  promise  to  pay  debts  of  another  when  valid,  893. 
Btatutort  Remedy,  when  cumulative,  464. 
Sureties,  on  official  bonds  not  released  by  mere  informalities  ITOl 
Surety,  indemnity  given  one,  526. 

Tax  Sales,  combinations  among  bidden,  effect  o4  ff76. 
purchase  of  mortgagor  at,  687. 
purchase  of  mortgagee  at,  687. 
to  persons  in  possession,  685. 
to  one  of  aevend  co-tenants,  686L 
to  tenant  for  life,  689. 
to  tenant  for  years  690. 
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Tax  Baimb,  to  tnutoe,  09a 

to  oi&oer  who  oondnctt  the  sale,  690. 

who  niftj  Aoqoire  title  by  pnTchase  ftt,  68^  69QL 
TwmAMT  BT  OuBnsT,  birth  of  child  is  ewimitiiii,  iSL 

limitatioiie  does  not  ran  against  heir  daring  49Ql 

when  it  may  exiat^  450. 
TnrAirr,  advene  poaeeasion  by,  460. 

diaMiain  of  hmdlord  by,  460. 

holding  over  when  preaamed  to  hold  on  original  leaae^  flSL 

porchaaer  from,  holda  aa  tenant^  460. 
TiRAivT  FOB  LiFB  OB  YxABS,  pnrchase  by,  at  tax  nk^  6S9  69iL 
ToBTts,  liability  of  inaane  person  for,  368. 
Teubtx^  pnrchaae  by,  at  tax  aale,  690. 

y  SBUB,  in  libel,  224. 

Void  Act,  cannot  be  made  valid  by  rebtion*  MBl 

Watbb,  grant  of  right  to^  when  presnmad,  WL 
Will,  acknowledgment  o^  129. 

declaration  of  teatator,  400. 

proving  by  one  witneea  only,  127. 

proving  when  witnesa  cannot  reoollaot^  188L 

pfoof  of,  by  one  witneas,  400. 

revocation  of,  when  preeomed,  400. 

revocation  of,  when  implied,  659. 

revocation  o^  by  marriage^  659. 

revocation  o^  by  birth  of  child,  659. 
Wznnaa,  impeaching  generally,  96,  lOOi 

impeaching  by  party  who  caUa  him,  96. 

impeaching  by  adverae  party,  99. 

impeaching  how  and  when  may  be  donab  Ml 

to  will  proof  of  by  one  only,  127. 

testifying  from  memoranda,  194 
Wbit,  of  audUa  querela,  696. 

preaamed  to  have  iaaaed  ai  ita  data^  M7« 
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ACKNOWLEDGMENTS. 

L  A  CmsamoLTZ  ov  Aokkowledousnt  of  a  doed,  in  which  the  person  tKlmig 
the  acknowledgment  gives  himself  no  official  designation  or  title,  is  in- 
sufficient  and  the  record  of  the  deed  is  valid.    Johnson  y.  Haines,  S?S, 

%  AoKKOWLEDOMXNT  ov  Desd  purporting  to  be  taken  in comity,  before 

John  Adams,  justice  of  the  peace  of  said  comity,  is  valid  where,  in  the 
body  of  the  deed,  the  comity  in  which  the  grantors  reside  is  named. 
Fuknnan  v.  Loudon^  608. 

ACTIONS. 

L  CoMMKNOXMBMT  ov  SuiT. — ^The  issuing  the  writ  is  the  oommencement  of 
the  action.     Boss  v.  Luther,  341. 

SL  JaBunfQ  Wbit.— The  mere  filling  up  of  a  writ  is  not  sufficient;  it  must  be 
either  delivered  to  the  sheriff,  or  sent  to  him  by  mail  or  otherwise,  with 
a  bona  fide,  absolute,  unequivocal  intention  to  have  it  served.  If  de- 
livered to  an  agent  or  messenger  who  has  power  to  determine  when  or 
whether  it  shall  be  given  to  the  sheriff,  the  writ  is  not  deemed  issued, 
nor  the  suit  commenced,  until  the  actual  delivery  of  the  writ  to  the 
effioer.    Id. 

ADULTERY. 
See  DrvoBOS,  1. 

ADVERSE  POSSESSION. 

L  TtTLB  BT  Ldotatiohs.— A  person  holding  the  adverse  possession  of  pro| 
erty  for  a  sufficient  length  of  time,  becomes  vested  with  the  title,  and  may 
recover  the  property  of  the  former  proprietor,  if  he  should  take  poMes- 
sion  of  it;  and  this  is  true  whether  the  adverse  possession  was  held  in 
this  or  another  state.     Stanley  v.  Earl,  66. 

SL  PoflsiBSiON  XTNDXB  A  BoND  TOR  A  Deed,  Or  a  Contract  of  purchi— ,  iM  not 
adverse  to  the  vendor.    Jaekaon  v.  Johnson,  433. 

9k  PoesnaiON  is  not  Adtmbsb  unless  accompanied  by  a  claim  io  the  entire 
title.  The  possessor  must  not  recognise  a  higher  title  as  vested  in  an- 
other person.     Id, 

4k  PossBSSiOH  TAKEN  UNDER  THE  True  Title  may  bccome  diverse  to  it.    /i. 

(k  Adtebsb  PosBBsaiON  TO  Co-tenant. — One  who,  under  a  deed  purporting  to 
convey  in  severalty,  enters  upon  the  possession  of  land,  holds  it  adversely 
to  the  whole  world,  though  his  grantor  held  as  a  tenant  in  common  with 
others.    Culler  v.  Motaser,  604. 

6.  Possession  when  Adverse  to  Wife. — One  whw  enters  on  land  imder  a 
deed  from  a  husband,  does  not  eiiter  adversely  to  the  husband^s  rights 
and  hence,  the  statute  of  limitations  will  not  oommenoe  running  against 
tho  wifo  until  the  hnsband's  death,     fd. 
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AQENCT. 

L  If  AH  AoBiT  OoxTBAon  WITHOUT  DncLOBDio  KEB  Pbdtcipal,  ih*  latfev 
may  nuantMii  an  action  on  the  contract^  Babject^  however,  to  any  aatmff 
or  defeoM  which  eziated  against  the  agent  before  the  principal  waa  dia- 
cloeed.     TuU  ▼.  Brotoa,  33. 

1  Acn  ov  AoKHT,  How  Fa&  Bihdino. — ^The  aots  of  an  agent,  whether  of  the 
government  or  of  an  individoal,  are  binding  on  the  principal  only  to  the 
extent  of  the  aathority  oonferred.     Martin  y.  United  SUmUm^  120. 

t,  A  PowBB  TO  Ck>LLacT  impliea  only  an  aathority  to  demand  and  reoeiretba 
thing  due  on  an  obligation,  and  not  an  aathority  to  oommnte  for  aqy 
other  thing.    Id. 

A»  A  GoyxBim  XNT  Collbctob  ov  Rbvxhub  haa  no  power,  withoat  special  an- 
thority,  to  reoeive  anything  bat  money  on  a  demand  dne  the  govern* 
ment  Hence,  a  plea  of  payment  of  each  a  demand  to  a  coUeotor,  in 
anything  bat  money,  most  aver  a  special  aathority  to  reoeive  itb    /d 

AUMONT. 
L  WiTBOiTT  A  CloHTBAor  ov  Skparation  may  be  gvuited  by  a  court  cf 

chanceiy  in  Vizginia,  where  the  hasband  tama  his  wife  oat  of  doon, 

or  his  oondnct  renders  it  unsafe  for  her  to  live  with  him.    Akmmd  v. 

Alnumd^  781. 
SL  &IOBT  TO^  Onris  iro  Loh  on  specific  properly  of  the  hasband  in  aooh  a 

caae^  bat  is  peraonal  againt  him.    Id, 

AMENBMENTa 
See  BiLU  ov  PaBnocLABa^  2,  8;  Jitdgumi^  7»  9L 

ANIMAD3. 

L  DocM,  LiABZUTT  JOB. — One  who  keeps  a  dog,  having  notice  that  it  ia  in 
the  habit  of  wonying  or  injuring  the  stock  of  others,  ia  liable  for  the  in* 
Jury  it  commita.    HmMey  v.  Emermm^  383. 

Si  Dooa,  KiLUKO  of. — ^A  dog  which  attacks  persons,  or  kills  sheep^  may  be 
killed  by  any  one  as  a  noisance.  It  may  also  be  killed  by  one  on  whose 
land  it  is  chasing  domestic  animals;  and,  in  other  cases,  when  naoea- 
aaiy  to  aeparate  it  from  animals  which  it  ia  attempting  to  kill  or  iignvs. 
Id. 

APPROPRIATION  OF  PATMENTS- 

AFraoFBXATioir  of  Monst. — ^If  the  law  appropriatea  money  to  a  peiicn  in  a 
particalar  character,  he  maat  reoeive  it  in  that  chaiaoter,  thon^  it 
injarea  him  to  do  ao,  and  althon^  the  law  waa  designed  to  benafit  hiau 
LkhtaUhaUr  v.  Thompwn^  681. 

ARREST. 
A  VxiOHXPnaet  may  be  imprisoned  on  a  ea.  ao.  bat  not  npoii  maane  pfooaa^ 
McKkmbry  r.  Davit,  269. 

ASSIGNMENT. 
L  SoHXDUL%  Effbot  on  Obnbbal  Tbaksfbb.— a  genafal  tranafar  of  aO 
eatate,  real,  peraonal  and  mixed, 'aa  at  laxge,  and  fally  explained  fay  a 
achedale  thereof  annexed,  will  be  confined  to  the  property  enamaiatad 
in  the  schedule.    ScoU  v.  Coleman,  71. 
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1,  Acac50WiA)6iaNn  ov  ax  Absionob,  in  relation  to  a  olaim  made  before 
ite  transfer,  are  eridenoe  in  an  action  between  the  assignee  and  the  party 
against  whom  the  claim  esdsts.    Id. 

9,  PBMFBBBura  CBKDiTOBa. — A  debtor  may  prefer  snch  creditors  as  he 
pleases,  and  may  make  an  assignment  for  their  benefit  only.  MaekU  ▼• 
CotriM,  477. 

<  Am  AssioNMBiiT  voB  THB  Benetit  OF  Cbkditobs  may  be  valid  as  between 
the  parties,  though  void  as  against  non-assenting  creditors.  If,  subee- 
qnent  to  the  assignment,  the  assignor  confess  judgment  in  favor  of  the 
assignees,  there  is  no  estate  remaining  in  him  on  which  the  judgment 
can  operate,  for  the  parties  can  not  be  heard,  to  show  that  their  own 
deed  was  fraudulent,  and  therefore  void.    Id, 

See  Fbaudulbnt  CoNVBTANOEfl^  6,  7. 

ASSUMPSIT. 
Br  OKB  Pabtnxb  ob  CSo-tkkaut  against  another  may  be  sustained  when 
the  joint  interest  has  terminated,  or  the  partnership  has  been  dinolved, 
all  accounts  being  settled  and  discharged,  and  a  balance  remaining  due. 
No  express  promise  to  pay  such  balance  is  easentiaL  These  principles 
were  applied  between  part  owners  of  a  vessel  which  had  been  eogaged  in 
a  whaling  voyage.    Fanning  v.  Chadwiek^  233. 

ATTACHMENTS. 

L  FoBinov. — ^It  is  a  good  defense  that  the  amount  sued  for  has  been  reoov* 
ered  of  the  defendants  by  a  foreign  attachment  in  another  state.  SeoU 
V.  Coleman,  71. 

%  Patmbnts  on  Judokent,  in  proceedings  by  foreign  attachment,  are  valid, 
though  made  before  the  issue  of  execution.     Id, 

&  Attachmbnt  of  the  debt  sued  upon  may  be  pleaded  in  abatement.    Id, 

4.  A  Staob-coach  is  Liable  to,  although  part  of  the  horses  are  hitched 
on,  and  the  passengers  engaged,  but  not  seated;  also,  if  it  has  reached 
its  destined  place,  though  two  passengers  yet  remain  seated  in  the  ex- 
pectation of  being  taken  to  their  residences.     Potter  v.  Hall,  226. 

t,  JcTBiSDicnoN  ov  A  Gause,  UPON,  in  a  justice's  court,  depends  upon  its 
being  made  to  appear  that  the  defendant  is  concealed  within  the  county 
with  the  intent  mentioned  in  the  act,  or  has  departed,  or  is  about  to  de- 
part from  the  county  with  like  intent.     Adkina  v.  Brewer,  264. 

AUCTIONS. 
See  Statute  of  Fbauds,  2,  3, 4,  0. 

AUDITA  QUERELA. 
L  Akt  Mattbb  which  Might  have  been  Pleaded  to  the  original  action 

can  not  be  the  foundation  of  an  audita  querela  to  be  relieved  from  the 

judgment.     Stan\ford  v.  Barry,  692. 
8.  IteiKiTiON. — **  Audita  querela,"  is  an  equitable  action,  which  lies  for  a 

person  who  is  either  in  execution  or  in  danger  of  being  so,  on  a  judgment 

when  he  has  matter  to  show  that  such  execution  ought  not  to  have 

issned,  or  should  not  issue  against  hiuL     Id, 


\ 
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t,   MaTRB  WHICH  THX  DxiKirDAJIT  HAD  VO  OFFOSTUirnT  TO  PLBADb 

aooniing  before  or  after  Judgment^  mkj  be  made  available  for  bit  lelief 

bj  the  aid  of  the  writ  of  am^Uia  q^terda.    Id. 
L  Ihjubt  ABisnro  ibom  thx  KaQuonrcB  of  oomplaiiiaiit  caa  not  be  f^ 

lieved  by  antdUa  quertla.    Id, 
ft.  AUDRA  QuxBiLA  bean  solely  on  the  aots  of  the  oppoaite  party,  and  110I 

at  all  upon  the  jodgment  of  the  oonrL    If  an  error  of  the  ooort  baa  been 

oominitted,  the  remedy  ia  by  writ  of  error,  or  by  motioa  for  a  new  tmL 

LmU  T.  Cook,  698. 

0.  A  Diomioir  upon  Audha  Qusbkla,  if  in  favor  of  the  oompIainaDt^  pata 

an  end  to  the  Judgment^  ao  that  no  farther  prooeedinga  oan  be  taken 
npon  itb  The  eomplainant  alao  reooven  damagea  for  tiie  wrangfbl  ael 
onmplalned  ot  The  oomplaint  sounda  in  tort*  the  proper  plea  ia  not 
fpahj^p  and  damagf  are  reoovered  from  the  one  who  did  the  wropg:  Id» 

BANKS. 

1.  Bahh  BookIi  Biobt  to  Imraor.— The  depuaitow  aie  enlilled  to  faiipael 

the  hooka  of  the  bank  on  all  proper  oceaaiona,  and  the  offioere  iuiTi^g 

ehaige  d  the  hooka  are^  ao  fu;  agenta  of  both  partiea.     Umhm  Bamk  t. 

KmMppt  181. 
SL  Oabdrs  XV  A  DnotROB^  book  are  aa  binding  on  tiie  bnk  aa  a  fonaal 

reoeipt     Id. 
t.  If  Bavk  Nona  bi  Dotbotbis  the  owner  may  rooover  their  amooft 

from  the  bank  in  an  aotion  at  law.    A>mt.  Amib^  Aaittiv<on»  0Mb 

3ee  Boin)8»  1;  CoBPORAnoin^  1. 

BANKBUPTCnr  AND  INSOLVENCY. 
Dhuiuh  or  OdMMiaBioyHBS  appointed  toreoeiye  and  eiamino  olalma  agidaal 
iaaolvant  eetatea,  ia  final  on  the  ri^ta  d  the  partiea  vnleaa  ▼acated  hf 
i^peaL    Skmi/Ml  r.  Bamrpt  e9L 

SeeSoTBBBomT,  2t 

BABBAXBT. 
SaoGBAiOBBR;  MAxaxBiiAiroB  axd  Kamutw; 

BILLS  OF  PARTICULABa 
L  A  Bill  ov  Pabiioulab8  ahoold  give  aa  mneh  infiotmatioBaa  a  apaelaldi^ 

larition.    Babeodtr.  Thompoom,2!3&. 
8.  A  Bill  of  PAsnoirLABS  ia  amendable,  like  a  deelaration.    Id, 
&  AmamaoMr  of.  may  be  allowed  after  tiie  oaoae  baa  beoi  triad*  a  new  trial 

granted,  and  two  notioea  of  trial  after  thia,  on  payment  of  ooate  of  the 

motion,  and  all  eoat%  if  the  def endant»  on  aoooont  of  the  amendmeBl^ 

ehangea  hia  defenoe.    Spawm  ▼.  Voder,  401. 

BONA  VIDE  PUBCHASEB. 
A  BovA  TwM  PuBCHAaiB,  without  notioe  of  any  frandvlent  dael^  wffl  ba 
protected  under  the  etatate  of  fraadi.     Oarland  t.  Miwea,  7ML 
See  ExxounoNs,  42;  Fraud,  3;  Fraudttuqit  OoNYXTAHCia.  UL 
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BONDa 
1*  Of  Bahk  GAflBZKR.— a  cuhier's  bond  oonditioned  "for  the  faathfol 

cliaige  ci  the  datiM  of  his  office,"  is  broken  by  hii  riolation  of  any 

by-Uw  which  the  corporation  may  adopt.    Bank  qf  OarliaU  t.  Hopkim^ 

118. 
&  Bbmmo^b  Bohsw^-A  parish  Judge's  certificate^  that  a  sheriff's  bond  has 

been  eoceonted  with  the  oononrrenoe  of  the  jostioes,  is  eridence  that  the 

■innfiitina  were  approiyed  by  them.     WhUihurti  t.  Hkkery^  167. 
&  OifXGiAL  BoRB.— Thb  Failutb  TO  BiooBD  an  official  bond  doee  not  inyali* 

date  it    Id. 
4  Ko  Fabtioulab  Fobm  ot  BaoooKXZAKOi  of  bail  in  error  is  nnnMsaij. 

Fim  Afdwerp  y.  Newman^  S40. 
fL  A  Bon>  Void  nr  Pabt  as  against  the  podtiTe  provirioM  of  %  stetate  1» 

wholly  Toid.    MaMe  t.  Catnw,  477. 

See  OuABDiAir  ahd  Wabd»  SL 

BOUNDABIES. 

L  Tman,  QusBiioifB  of.— What  are  the  termhU  or  booadariee  in  »  grMft 
or  deed,  is  %  qnestioii  of  law  for  the  oonrt;  where  those  boundaries  or 
to'iiifal  are^  is  a  qoestion  of  fact  for  the  Jnry.    Doe  t.  Pained  Bffl. 

%  Katubal  OBjaoTB,  when  f6and»  prevail  over  ooorses  and  distances,    /d. 

&  OouBSB  ASD  DoTAMCaa  may  be  need  as  guides  by  which  to  And  natural 
objects*  or  to  determine*  in  cases  of  donbt*  which  of  the  two  or  mora 
nstnral  objects  is  the  one  intended.  They  ezpUin  latent  ambignitiei^ 
but  do  not  control  natnral  bonndAiies.    Id, 

d^  OoMMOK  RxPDTATiov  is  admissible  in  qoestioos  of  boondary.  Ta^or  t. 
iS^ford;518L 

IL  AaTBoacaaoAL  OBsmTATioirs  may  be  employed  to  find  the  true  loeatioo 
of  « line^  and  are  likely  to  be  more  acoorate  than  Asunrey  made  by  cooi* 
»fff*<™g  at  the  initial  point  and  running  by  the  compass.    Id. 

9k  Xquxxasu  JuBiSDXonoN. — A  coort  of  chancery  has  no  jnrisdiotkm  t» 
ssttls  bcondaries  unless  some  equity  be  superindnoed  by  act  of  the  pa»> 
tisa.    Skiairf0Beiny.CoaUer,7Zl. 

f»  1m  A  Pabxrion  Bvrr  the  title  is  not  meddled  with*  but  the  plaintiff  moal 
show  a  dear  legal  title;  hence*  if  he  praya  a  settlement  of  boundary  and 
ft  deoree  for  the  ddivery  of  land  in  the  defendant's  possessjont  it  is  aoi 
ft  proper  case  for  partition  in  equity.    Id. 

$k  PABimoH  ASD  Adjvwtmmst  OF  BouBDABiBS  oannot  be  prayed  in  the 

same  suit*  where  the  defendants  against  whom  the  Uttter  relief  is  son|^ 

are  merely  eotenninous  land-owners  not  affected  by  the  equity  as  to  parti* 

tion.    Id. 

See  BviDxirG^  28*  801 

CHAMPERTY,  MAINTENANCE  AND  BABRATRY. 
L  OBAMPiBrr*  MADrmrAiroB  avd  Babbatbt*  the  policy  and  history  of 
the  law  0^  considered  and  explained.     ThaUhimer  ▼.  Brmekerhqf^  806w 

8.  A  Right  of  Aotxon  could  not  be  assigned  ftt  common  law.    This  rule 

haa  been  Tory  generally  superseded  at  law*  and  never  prevailed  in 
equity.    7S. 

9.  Pabt  of  a  Cavbb  of  AonoN  can  not  be  transferred.    Id, 
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ii  ]CAniTBNAVC&— MainUiniog  the  miit  of  another  it  lawful,  if  ^le 

•0  maintaining  has  an  interest  in  the  soit^  Tested  or  oontingent^  or  it 
connected  with  the  tuitor  in  tome  tooial  relation,  or  by  the  tiei  of 
affinity  or  contangninity,  or  in  the  relation  of  landlord  and  tenant^ 
maater  and  aervant^  or  attorney  and  client^  or  it  moved  by  the  smpolae 
of  charity.    Id, 

&  A  CoirraAcr  bbtwken  as  heir  and  hit  brother-in-law,  by  which  the  lat- 
ter pnnnited  to  bear  one  half  of  the  ezpentet  to  be  incurred  in  certain 
actiont  about  to  be  brought,  in  contideration  that  the  former  would  oon- 
rey  him  one  fourth  of  the  property  which  ahould  be  reoovered,  it  ralid; 
and  if  the  tuitt  are  brought  and  compromised,  and  the  property  conveyed 
by  the  heir,  the  brother-in-law  may,  in  an  action  of  tmUbittUus  asnoMpaU 
for  money  had  and  received,  recover  his  share  of  the  proceeds.     Id, 

9k  MAnrnoTANCB. — ^The  law  of  maintenance  is  intended  only  to  prevent  the 
interference  in  a  suit  of  strangers  having  no  interest  in  the  litigation, 
and  standing  in  no  relation  of  duty  to  the  suitor.    Id, 

7«  A  HussAXD  WH06I  WiFK  may  possibly  be  heir  to  a  claimant  may  Uw- 
fully  maintain  the  suit  of  the  latter  upon  an  agreement  to  share  its  pro- 
ceeds.    Id, 

€L  MAnrnwANCE. — ^A  deed  is  not  void  for  maintenance  or  champerty  if  the 
lands  are  not  at  the  date  of  its  execution  held  adversely  to  the  grantoE. 
Jaek^n  v.  Johnson,  433. 

CONFUSION  OP  BOUNDAKIBa. 
See  Boundaries,  6,  7>  8. 

CONSTITUTIONAL  LAW.       . 

L  OomrriTUTioy  ov  United  States.— The  provision  of  the  oonstitatiflm  of 
the  United  States,  that  "cruel  and  unusual  punishments  shall  not  be  in- 
flicted," is  a  restriction  upon  the  national  government  only,  and  does  not 
limit  the  powers  of  the  state.     Barker  v.  People,  322. 

Si  Elioibilitt  to  Office  belongs  to  all  persons  not  excluded  by  the  consti- 
tution, and  arbitrary  exclusions  from  office  can  not  be  established  by  the 
legislature,  nor  can  it  impose  any  general  qualification  which  the  consti- 
tution does  not  require.     Id. 

9,  The  Powkb  to  Provide  Punishments  for  Crimes  is  vested  in  the 
legislature  not  by  limited  grant  or  special  authority.  It  is  a  part  of  the 
sovereign  power  of  the  state  to  maintain  socixd  order,  to  define  crimen 
to  establish  a  criminal  code,  and  to  take  life  and  liberty  when  neoessaiy, 
and  to  produce  the  end  by  adequate  means.     Id, 

4.  A  Judgment  upon  Impeachment  can,  by  the  constitution,  extend  only 
to  removal  from,  and  disqualification  to  hold,  office.  This  provision  is  s 
limitation  and  not  a  grant  of  power.     Id, 

fi.  Restrictions  on  Legislative  Power  to  define  Crimes  and  to  provids 
for  their  punishment  necessarily  exist,  though  not  expressed  in  special 
terms;  thus,  the  legislature  can  not  make  it  criminal  to  exerciae  any 
right  guaranteed  by  the  constitution.     Id, 

9,  Eligibilitt  to  Office  may  be  taken  away  from  a  citizen  as  a  punish- 
ment for  a  crime  of  which  he  has  been  convicted,  although  the  constitu- 
tion declares  that  each  house  of  the  legislature  is  the  judge  of  the  quali* 
fications  of  its  own  members.     Id. 
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7*  DuxuHO,  PuNiSHiaifT  ov. — ^The  legialatare  has  authority  to  enact  that 
any  penon  convicted  of  challenging  another  to  fight  a  duel,  etc.,  **  shall 
be  incapable  of  holding,  or  being  elected  to,  any  poet  of  profit,  trost  or 
emolnment,  civil  or  military,  under  this  state."    Id, 

8b  A  Spboial  Statute  granting  the  right  to  appeal  after  the  ezpii*ation  of 
the  time  prescribed  by  law  is  void.    Stantford  v.  Barry,  691. 

CONTRACTS. 

L  Mbbobb  ov  Articlxs  ov  Aoreement. — Articles  of  agreement  do  not 
mee^  into  a  conveyance  subsequently  executed  in  pursuance  thereof. 
Speed  V.  Hanrij  78. 

&  A  CovxNAKT  contained  in  an  agreement  for  the  conveyance  of  a  tract  of 
land  to  pay  for  what  it  may  lack  of  a  certain  quantity,  is  not  performed 
by  conveying  the  land,  describing  it  to  contain  that  quantity,  if  it  do 
not,  in  fact,  contain  it.     Id, 

S.  Who  mat  Sub  on. — One  may  maintain  an  action  on  a  stipulation  in  his 
favor,  to  which  he  is  not  a  party.     Marigny  v.  Bemy,  172. 

4b  A  Stated  Accoukt  is  an  agreement  of  both  parties  that  all  the  charges 
an  true,  and  is  conclusive  until  leave  is  given  to  surcharge,  falsify  or 
open  it.     Union  Bank  v.  Knapp,  181. 

&  In  Restraint  or  Trade,  made  on  g  x^d  consideration,  and  not  extending 
beyond  the  obligee's  sphere  of  actual  business,  is  valid.  A  condition  in 
a  bond  that  M.  shall  cease  to  have  any  concern  in  the  business  of  boat- 
ing on  the  Connecticut  river,  and  shall  give  the  obligees  all  the  freight- 
ing of  his  goods  at  customary  price,  eto.,  and  shall  not  directly  or 
indirectly  aid,  countenance,  or  promote  any  other  boatman,  is  not  void. 
Palmer  v.  Stebbma,  204. 

d.  For  the  Purchase  of  goods  for  two  may  be  for  their  equal,  without  being 
for  their  joint  benefit.     HuU  v.  Connolly^  613. 

7.  Agreement  against  Public  Policy. — An  agreement  to  grant  oertain 

privileges,  in  consideration  of  the  withdrawal  of  the  opposition  to  the 
passage  of  an  act  through  the  legislature,  is  against  public  policy,  and 
void.    Pingry  v.  WaafUmmf  C76. 

See  Kquitt,  3,  4,  5,  6,  7;  Infanct. 

CONVERSION. 
L  Co-txnangt. — One  co-tenant  may  maintain  trover  against  another  for  the 
oonversion  of  their  common  property.     Bell  v.  Lyman,  83. 

8.  What  is  not. — ^The  use  of  property  by  a  stranger  in  partnership  with 

one  of  the  co-tenants  is  not  a  conversion;  nor  is  such  stranger  or  his  part- 
ner liable  for  a  conversion  because  the  property  is  levied  upon  and  sold 
under  process  against  them.  Jd. 
&  CoNyERSiON  is  any  wrongful  exercise  or  assumption  of  authority,  person- 
ally or  by  procurement,  over  another's  goods,  depriving  him  of  their  pos- 
session.   HaU  V.  Ames,  150. 

CORPORATIONS. 
L  A  Baitk  having  power  to  adopt  by-laws,  and  to  exact  from  its  cashier  a 
bond  conditioned  for  the  faithful  discharge  of  the  duties  of  his  office,  may 
solarge  the  condition  so  as  to  embrace  all  the  duties  which  it  could  by  its 
by-laws  exact,  though  such  duties  are  not  specified  in  the  by-laws  adopted. 
BankofCarUsU  v.  ffoplina,  113. 
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SL  00XIOSA.TB  FowsBl. — ^The  etmiaaa  of  «  ootpomtioii  grrw  it^  villMMtnf 
axprew  gnnt^  the  power  of  baying  and  Mlling.  Thia  pow«r  mi^,  haw* 
erer,  be  denied  or  limited  by  the  charter  or  by  general  law.  Thm  BtmkB 
T.  Poltiaicr,  70fi. 

8.  PUBCH4SI  BT  GoBPOBATXON  ow  MoBS  BsAL  Pbopkbtt  than  by  xti  ohai^ 
ter  authorized,  ia  not  roid.  The  corporation  aoqoirea  and  may  at  aqy 
time  before  diaaolution  convey  the  title.    I<L 

A»  VlOLATioif  ov  Chabtbb  by  a  oorporation  can  not  be  collaterally  inqvired 
into  in  a  aait  brought  by  it  on  its  contract  wah  ilio  defendantb    Id, 

ft.  CkULroRATB  SiAL  ii  not  eeeential  to  an  agreement  to  convey  ml  propertiy. 

Id. 

SeeBAVKflL 

OOST& 


OOUNTERFKITING-. 
See  NiGUOENci^  L 

COVENANTS. 
See  CoMTRAcra,  2L 

CREDITOR'S  BILLS. 
0iun>nDB'8  B1LI8  to  reach  and  diBoover  the  property  of  the  dabtot;  pbeadla 
the  hand*  of  othem,  may  be  maintained.    Feilaum  t.  .MZoMi^  41SL 

GRIMES. 
See  C0K8TITUT10KAL  Law,  S,  & 

CRIMINAL  LAW. 
Se«  COHOTITUTIONAL  Law,  8»  4^  fi»  8|  7. 

CURTESY. 

ii  Tbumt  bt. — ^The  birth  of  a  child  at  any  time  dnring  oovertnr^  oooali 
totes  the  eeoond  husband  tenant  by  curtesy  initiate  of  all  the  lands  «f 
which  the  wife  was,  durfng  oovertore,  so  seised  as  to  suppart  aooli  an 
estate.    That  the  lands  are  held  adversely  when  the  ohild  is  bom  doss 
not  defeat  the  husband's  right    Jackson  ▼.  Joknmm,  433L 

SL  Tbiahot  bt. — ^During  the  existence  of  this  estate  the  lands  do  not  '^^^'^wwl 
to  the  heirs  so  as  to  give  them  a  right  of  entry.    Id. 

8.  SnsiN  IN  FACT  on  the  part  of  the  wife  is  not  essential  to  ounstitnte  the 
husband  tenant  by  curtesy;  setsin  in  law  is  suffidentb  When  the  title 
of  the  person  claiming  is  complete  without  any  entry,  no  actual  seisin  osa 
be  required  to  constitute  her  husband  tenant  by  the  curtesy.    Id. 

4  TiVAircnr  bt  thb  Oubtbst  does  hot  Exm  unless  there  has  been:  L 
Msnisgei.  2,  Seisin;  Z.  Issue  bom  alive;  and,  4.  Death  of  the  wifs^   Id. 

DAMAGES. 
See  Improvkmxnts,  3;  New  Trials,  8. 
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DBED8. 
Am  AmuamMKT  ov  a  Dikd,  indorsed  thereon,  does  not  oonvej  anj  interevi 
in  tiM  kndi  therein  doMribed.    BaUle^t  Hehrt  y.  Drfwut,  1S4A. 

See  Champbrtt,  8;  Insanttt,  4,  5. 

DISTRESS. 

See  IiAlVDLOBD  AND  TSNAlTr,  12,  18. 

DIVORCE. 
L  A  DxYOBOX'wiiiL  BB  Dekixd,  even  on  the  gnrand  of  adnlteiy,  if  the  wrongw 

fill  Mt  WM  oanied  by  the  complainant    Pierce  ▼.  Paeree,  2ia 
%B  DiTOBCH  WILL  BB  Rbtusbd  when  the  applicant  is  guilty  of  the  same  orime 

of  whioh  he  oomplaina.    MoUiox  v.  MaUoz,  M7. 

DOGS. 
See  Aniicals. 

DOWER. 
1«  Lr  Bquitablb  Titlb. — ^Dower  is  not  demandable  in  land  held  by  the  hna- 

band,  under  a  bond  for  title,  unless,  before  his  death,  the  porohaae-money 

has  been  fully  paid.     Pugh  v.  Bell,  142. 
%  A  Widow  oav  hot  bb  Barred  of  her  dower  by  a  deviM  of  an  estate  for 

yean,  nor  by  a  provision  in  personal  estate.     WMey  v.  /^Mttay,  711. 

DUELING. 
See  CoNSTrrunoNAL  Law,  7. 

EASEMENTS: 

1.  Febbumptioit  ov  Grabt  ov  Right  ov  Wat  does  not  arise  until  there 
has  been  an  uninterrupted  use  for  twenty  years,  aoquiesoed  in  by  the 
owner  of  the  land.  The  way  claimed  must  be  definitely  located;  no 
right  can  be  acquired,  in  common  with  other  neighbors,  over  unindosed 
Iftiid,  the  routes  used  being  changed  with  every  change  of  fields  and 
fences  at  the  will  of  the  owner.     TumbuU  v.  Bwera,  622. 

%  Wat  09  Nbobssitt. — The  necessity  from  which  the  grantee  derives  a 
right  of  way  is,  when  the  lands  purchased  are  snrrounded  on  all  sides 
by  the  lands  of  the  grantor.  If  the  land  can  be  reached  by  water,  or  by 
a  distant  or  difficult  road,  the  grantee  is  not  entitled  to  a  way  across 
lands  of  the  grantor;  for  it  is  necessity,  and  not  inoonvenience,  that 
gives  the  right.    Id, 

EJECTMENT. 

!•  DinDraB  or  ExBOTrnoN-DErxNDAivT. — If  defendant  in  execution  is  in  pos- 
■easion  he  can  not  defend  ejectment  brought  by  the  purchaser,  by  show- 
ing title  in  another.    Jackaon  v.  TWn,  405. 

&  TBirABTS  IN  CoBCMON  may  make  a  joint  demise.    Mam^e  Hwe  v.  Lonig^ 

647. 
%,  FBOGHBor  Ami  can  not  make  a  demise  in  ejeotmenl    /i. 
4  FLADmnr  mat  Sins  in  Okb  Ejbotmbnt  all  persons  in  possession  of  any 

part  of  the  land  he  claims.    {Per  Oarr,  J.)    8X/wxr(e  Htkn  T.  Cbatter, 

73L 

See  Evidence,  3;  Landlord  and  Tevabt,  1. 
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EQUITY. 

I«  A  MiBZAXX  OF  C0UN8SL  in  not  moving  for  «  new  trial,  or  of  defendant  in 
calonlating  when  the  trial  would  be  reached,  is  no  groond  for  relief  in 
equity.     YwMen  ▼.  Dotoner,  35. 

S.  FRxymnNa  Multiplicitt  or  Surra  is  a  ^vorite  object  of  ooorta  of 
equity;  and  in  furtherance  of  this  object,  they  settle  and  adjust,  in  a 
single  suit,  rights  and  interests,  which,  in  courts  of  law,  result  in  varioaa 
issues  incapable  of  trial  in  one  action.     FeUotos  ▼.  Fellows,  412. 

%,  BfSCiNDiNa  CoyTRAcr  us  Equity. — If  a  person  deeply  in  debt,  to  obtain 
a  loan,  agrees  to  purchase  a  tract  of  land  at  more  than  double  its  TalnSb 
and  gives  a  mortgage  upon  other  property  to  secure  the  loan  and  »  part 
of  the  purchase-money,  the  vendor  being  apprised  of  the  purchaser^ 
necessities,  equity  will  rescind  the  contract.     Hough  v.  HmU,  569. 

4b  Idem. — ^Equity  will,  at  the  instance  of  heirs,  relieve  against  a  contact  of 
sale  of  realty  made  by  their  ancestor  if  it  appears  that  while  not,  strictly 
speaking,  a  non  compos  mentis,  he  was  a  man  of  weak  mind,  and  that  the 
oonsideration  was  so  grossly  inadequate  as  to  leave  no  doubt  that  he 
must  have  acted  under  the  influenoe  of  some  strange  delusion.  Holdm 
V,  Craviford,  700. 

1L  Idsii. — Equity  will  not  rescind  every  contract  of  which  it  would  refuse  a 
decree  of  specific  performance.     Thompson  v.  Jackaon,  720. 

-C  To  Ebscimi>  an  Executed  Contract,  in  equity,  fraud  or  mistake  most 
appear;  mere  failure  of  consideration,  arising  from  the  sale  of  a  defective 
title,  unmingled  with  fraud  or  malafdes,  is  not  sufficient.     ItL 

1.  Mibtakb  as  to  the  Number  ov  Acres  of  Land  Purchased,  where  the 
purchaser  obtain  the  substance  of  what  he  expected,  will  not  justify  a 
court  of  equity  in  rescinding  the  contract.     Id, 

^  Where  Two  Purchase  Land  Jointly,  one  of  them  advancing  most  of 
the  purchase-money,  under  an  agreement  that  if  the  land  is  sold,  he  is  to 
have  half  the  proceeds,  or  that  he  is  to  be  repaid  his  advances,  and  that 
the  other  may  keep  the  land,  and  the  latter  takes  the  title  in  his  own 
name,  the  former  has  a  lien  on  the  land  for  his  advances.  Hajfs  v.  Ifbod^ 
764. 

^  Equity  has  Jurisdiction  to  Make  a  Personal  Decree  in  soeh  a  oass 
if  the  party  does  not  ask  that  the  land  be  subjected  to  the  payment  of 
the  money.    Id, 

JOl  Concurrent  Jurisdiction  in  Case  of  Acfual  FRAua — ^Ih  cases  of 
actual  fraud,  equity  has  concurrent  jurisdiction  with  the  courts  of  law 
and  following  the  law,  will  give  relief  to  the  same  extent.  Hence^  a  con- 
veyance tainted  with  actual  fraud,  of  which  the  grantee  had  notice,  will 
be  set  aside  tn  toto  in  equity  at  the  suit  of  the  creditor.  Oariouid  v. 
Rwss,  756. 

IL  The  ^Caxdc  that  He  who  Seeks  Equity  must  do  equity  applies  only 
to  equities  between  the  parties,  and  not  to  an  equity  between  the 
plainti£f  and  a  third  person.    Id. 

12.  Judgment  as  Evidence  in  Equity. — ^Where  a  judgment-creditor  comes 
into  equity  to  enforce  his  judgment,  such  judgment  is  prima  faeU  evi- 
dence, as  against  strangers  claiming  under  the  debtor,  that  he  is  a  debtor, 
and  to  impeach  it  they  must  show  fraud,  or  that  a  full  defense  was  not 
made,  or  produce  new  proof  that  the  debt  is  not  due.  Id, 
See  Boundaries,  6;  Estoppel,  1;  Iicprovements,  2;  Judgicentb,  1,  S^  S. 
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estates  of  deceased  pebsona 

1«  Don  ov  TUTATOB  may  be  directed  to  be  paid  by  his  legatees,  ratably  ao* 

cording  to  the  amount  received  by  each.    McCampbell  v.  McCampbell,  48» 
2.  PxBSONAL  Estate  is  the  proper  fund  for  the  discharge  of  all  debts  an4 

l^acies,  which  the  will  does  not  make  chargeable  on  real  estate.    Id, 
81.  Chaboino  Dbbts  on  Land. — A  provision  in  a  will  giving  the  testator** 

wife  "  the  free  and  nnintermpted  possession  of  the  mansion-house,  plan* 

tation  and  stock,  and  profits  thereto  belonging.    Next,  all  Uwf  ul,  just 

debts  diMharged,"  does  not  charge  the  land  with  the  payment  of  tiM 

debts.    Id, 
i*  In  Marshalino  Assrs  for  the  payment  of  debts  of  a  decedent,  the  f ol« 

lowing  order  should  be  observed:  1.  The  genend  personal  estate;  2, 

Estate  specifically  devised  to  be  sold;  8.   Estate  descended;  and,  1. 

Estate  specifically  devised,  though  charged  generally  with  the  paymeot. 

of  debts.    The  second  and  third  rules  change  places  where  the  estate  set  -. 

apart  for  the  payment  of  debts  is  charged  generally,  and  not  specially. . 

Jd. 
6b  Skteluints  of  thx  Countt  Covbt  wttr  EzsoDTOBa  are  evidence  ba^. 

tweea  tlis  parties  of  the  amount  of  the  debts.    Id, 

ESTOPPEL. 

1*  In  Hqvm, — ^A  question  tried  in  a  court  of  law,  having  jurisdiction,  will 
not  be  re-tried  in  equity  in  a  suit  between  the  same  parties.  MeCamp' 
hell  V.  McCampbell,  48. 

8.  Abibino  iBOM  GoNVXTANdS  ov  Baboain  AND  Salb  rcsult  entirely  from 
the  matters  of  fact  affirmed  in  the  deed.     Taylor  v.  Skinford,  512. 

S.  A  Bkbuttbb  operates  on  the  right  of  action  to  an  estate,  while  an  estoppeU 
operates  entirely  on  facta.    Id, 

4,  Ebtofpbls  Bbbultzno  vbom  Vabious  CoNYxrANCKS  considered  and  ex- 
plained.   Id, 

5  liiBBXPBisxNTATiONB  AT  EzBOUTiON  Salb  made  by  the  defendant  to  the 
effisot  that  a  certain  tract  of  land  was  included  in  the  levy,  whereby  am 
innocent  pnrehaser  was  induced  to  bid  on  the  theory  that  such  land  was 
embraced  in  the  sale,  will  give  the  purchaser  a  good  title  in  equity* 
though  the  land  was  not  included  in  the  levy;  and,  after  the  exeoutioii 
of  the  deed,  the  defendant  is  not  entitled  to  have  the  sale  vacated  ob 
repaying  the  purchaser  the  amount  of  his  bid  and  all  expenses.  Bm* 
ekanan  v.  Moare^  801. 

See  JuDOMBHTS,  19»  24,  25;  Sovbbbiontt,  4;  Subbttshzp,  SL 

ESTBATa 
See  TBxspAfla. 

EVIDENCE. 

1.  Imxatsbial  Evidxncb  is  properly  rejected.    L<ifiaind  v.  JBkring,  Ah 

2.  Pabol  Evidbncb  is  not  admissible  where  there  is  no  suggestion  of  fraud  or 

mistake,  to  show  that  an  absolute  bill  of  sale  was  intended  as  a  mortgage. 
ThompBon  v.  PaUon,  44. 
8.  JuDOMBNT  IN  FoBOiBLB  Entby  AND  Dbtainxb  is  not  evidence  of  title  in  aa 
action  of  ejeotment.    MaUox  v.  Hdm,  64. 
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4.  Laws  ot  Othxb  Statm  most  be  proved  m  facti^    SeoU  ▼.  Cotemam^  TL 

-&  iMPBACHXNa  A  Wmms* — ^To  impeech  a  witoeoi^  it  ie  prapar  to  iuqiiire 
what  18  his  general  chaneter,  as  well  aa  to  inqniie  whether  he  ia  entitled 
to  eiedlt  upon  oath.     Blue  v.  Kibby,  95. 

C  Ba9K  Boosb — ^EviDBfci. — ^Entries  in  the  booka  of  bankeca  axe  evidenoe  to 
ahow  reoeipta  and  paymenta  of  money  in  an  action  againat  a  depoaitor  for 
oyerdrawing.  If  the  clerk  who  made  the  entriee  ia  dead  or  inaane,  or  oat 
of  the  jnriadiction  of  the  court,  the  booka  may  be  admitted  on  proving 
hia  handwriting.     Union  Bank  v.  Knapp,  182. 

'  7*  EzGLiTBiON  ov  Wmrsss.— A  clerk  of  the  bank  who  ia  anppoaed  to  have 
made  a  miatake,  through  which  a  depoaitor  waa  enabled  to  overdraw,  ia 
not,  on  that  account,  incompetent  to  be  a  witneaa  for  the  bank  in  an  ao> 
tion  against  the  depoaitor.     1<L 

^  EviDBNCx  TO  Show  what  has  bxut  Adjudigatsd. — ^Evidenoe^  ez^inaio 
the  record,  ia  admiatible  to  ahow  what  mattera,  embraced  within  the 
inniee,  were  passed  upon  in  a  former  action.    Gardner  v.  Buekhee,  256. 

I  Hubs  or  DsviSEEa  are  not  affected  by  the  admission  of  execntors;  hence 
a  petition  verified  by  the  execntora  ia  not  admissible  aa  againat  the  hein 
to  prove  the  facts  therein  stated.    Osgood  v.  Manhattan  Co,,  ZOL 

10.  Jddomknts  AOAiKsr  ExaouTOBS  are  not  evidence  againat  heira.    LL 

11.  CuwTLATivs  EviDSNOB  improperly  admitted  ia  good  ground  for  reveraaL 
Id, 

12.  ADMissiONa  by  one  man  are  not  evidence  againat  another  unleaa  they  have 
a  joint  interest.    Id, 

13.  Dbclaeatioks  of  a  grantor  after  executing  a  conveyance,  are  not  admia* 
aiUe  to  the  prejudice  of  hia  grantee.     Id, 

14.  Public  Statdtbs  are  judicially  noticed.     People  v.  Herkimer,  379. 

1&  Opinions  ov  Wttnxssbs  are  admissible  in  an  action  for  breach  of  marti^a 
contract,  if  founded  upon  observation,  to  ahow  whether  plaintiff  waa 
attached  to  defendant.     McKee  v.  NtUon,  384. 

16.  Want  of  CHAsmr,  or  other  immoral  conduct,  on  the  part  of  the  plMntiff, 
may  be  ahown  by  the  defendant  in  an  action  for  breach  of  contract  to 
marry.     Id.  « 

17.  Parol  Evidbncb  ov  tub  Contxnts  of  a  Will  ia  inadmisaiblc^  unleaa  it 
is  first  showT:  that  diligent  and  unavailing  aeareh  has  been  made  ior  the 
original,  by  cr  at  the  request  of  the  party  intareeted,  and  in  the  place 
where  it  ia  most  likely  to  be  found.     Dan  v.  Brown,  395. 

18.  Admissions  madb  bt  onb  Plaintiff  are  not  evidence  against  hia  co- 
plaintifis  who  claim  as  tenanta  in  common  with  him.     Id. 

19.  The  Loss  of  a  Paper  or  the  Death  of  a  Witkess  may,  for  the  purpose 
of  laying  the  foundation  for  secondary  evidence,  be  proved  by  a  witness 
interested  in  the  cause,  or  even  by  one  of  the  parties.    Jaduon  v.  Dawie, 

451. 

20l  Ak  Objection  to  thb  Adiossion  of  Evidencb,  not  taken,  or,  if  taken, 
not  persisted  in  at  the  trial,  can  not  be  taken  on  appeal,  if  it  waa  ol 
such  a  character  that  further  evidence  might  remove  it.    Id, 

21.  An  Ancient  Dbed,  more  Aan  thirty  years  old,  may  be  read  in  evidenoe 
without  proof  of  ita  execution,  if  it  be  first  ahown  that  pnawomrion  of  part 
of  the  premises  conveyed  was  taken  and  held  under  it,  thon^  anch  part 
does  not  include  the  lands  in  controversy.     Id. 
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evidence  againit  their  saooeMon  in  intereei.    Id, 

S8L  BBOianBS  ov  Bibths,  liABRiAoas  aivd  Bubialb  aie  competent  evidence 
to  prove  pedigree,  end  when  the  original  is  of  ft  public  netnre,  and  is  ad- 
miHible,  an  examined  copy  is  equally  admiauble.     Jcukaon  v.  King,  468. 

Mb  HxAiOAT  IN  THB  Faxxly  and  among  relatione,  tradition  and  anything 
ahowing  general  reputation,  may  be  admitted  aa  evidence  of  pedigree.  Id, 

SSb  Idkmtitt  09  Person  ie  presumed  from  identity  of  name.  Hence,  if 
pUmta'ff  shows  a  patent  to  A.,  and  then  establishes  his  descent  from  a 
person  named,  it  need  not  prove  that  his  ancestor  and  the  patentee  are 
the  same  person.  The  burden  of  showing  that  they  were  di£forent  persona 
rests  on  the  defendant.    Id, 

M  If  Evidxncb  bb  Oitbbed  for  onb  Purfosb  and  rejected,  the  lower  court 
will  be  sustained,  though  the  evidence  is  admissible  for  another  purpose 
than  the  one  for  which  it  was  offered.    Sichman  v.  Lapaley,  596. 

57.  BviDENOB  showing  that  a  testator  who  has  long  been  dead  left  consider- 
able personal  property  is  admissible  to  raise  a  presumption  that  legacies 
chaiged  upon  his  real  and  personal  estate  have  been  paid.  Fuhrtnan  v. 
London,  608. 

58.  Dboxabations  of  a  Dbobased  Pbbson  who  was  in  a  situation  to  possess 
the  information  are  admissible  on  questions  of  boundary  if  made  before 
the  commencement  of  the  suit.    Coaie  v.  Speer,  627. 

SO.  Dbolarations  of  a  Partt  may  be  evidence  for  himself,  as  a  part  of  the 
res  getUB,  when  they  accompany  and  explain  his  actions,  at  a  time  when 
he  could  not  have  anticipated  the  circumstance  which  makes  the  declara- 
tions materiaL    Hosa  v.  Bank  ot  Burlington,  664. 

80.  Strxbts,  Location  of. — ^Ancient  reputation  and  possession,  in  respect  to 
the  location  of  streets,  are  entitled  to  more  respect,  in  determining  the 
boundaries  of  lots,  than  any  experimental  survey  that  can  now  be  made. 
BaUton  v.  MiUer,  703. 

See  AasioNMBNTB,  2;  Boundaribs,  4;  Equity,  12;  Estates  of  Deobabbd 
Persons,  5;  pRAUDtnLENT  Oonvbyanges,  2;  Wills,  6. 

EXECUTIONS. 
1«  JusnFiOATiON  BY  OFFICER.— An  officer,  sued  for  taking  property,  may  jus- 
tify by  showing  an  execution  against  his  adversary  which  is  regular  upon 

its  face.     Clay  v.  Caperton,  77. 
8.  An  Execution  Irregularly  Issued  to  another  county  is  voidable  only. 

A  sale  under  it  is  valid.     Cox  v.  Nelson,  89. 
S.  Purchasers  at  Execution  Sales  are  not  bound  by  the  irregular  acts  of 

the  officer  or  plaintifiGs  in  which  they  do  not  participate.    7(2. 
4b  The  Quashing  of  an  Execution  irregularly  issued  does  not  invalidate  a 

sale  previously  made  under  it.     Id, 
&  Lease  by  Defendant  aster  Execution. — ^A  purchaser  under  execution 

can  recover  the  land  notwithstanding  a  lease  made  by  the  defendant  after 

the  levy.     Locke  v.  Coleman,  118. 
6L  Tenant  not  Entitled  to  Koticb.— The  tenant  under  such  a  lease  does 

not  hold  under  the  purchaser,  and  is  not  entitled  to  notice  to  quit.    Id. 
)•  Delay  in  Selling  after  Lkvy  of  an  execution  does  not  destroy  the  lien. 

Id. 
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&  "hLkKao  A  Snroui  Salb  uvdeb  Dibtikct  Ejocunoin,  if  it  be  ah  iznga- 
larity,  doei  not  affect  the  parcliMer^s  right  of  reooTeiy.    Id, 

0.  AanoNVXHT  or  EauounoK  to  Owwicebl — ^That  one  of  the  wTwontinna  under 
which  a  eale  waa  made  waa  aaeigned  to  the  depaty  making  the  aala  doea 
not  affect  the  purohaaer.    leL 

IOl  Upoh  ths  DAA.TH  OF  A  Dkrhdakt  zn  Bxboution  the  aheriff  can  not  pro- 
ceed without  a  revivor,  even  where  a  leyy  baa  been  made^  and  if  be  doea 
■Op  the  ezeoation  may  be  quashed  and  reatitntion  ordered.  Bridaw  ▼• 
PatUm,  134. 

IL  Monoii  to  Quaah  Barkbt^  bt  Lapsb  of  Tub.— A  motion  to  qnaah  an 
execution,  for  an  izregularity  in  enforcing  it  without  a  reviyor,  after  the 
defendant's  death,  mutt  be  made  in  reasonable  time,  or  it  will  be  baaed; 
eleven  years  is  not  a  reasonable  time  for  auch  purpose.    Id, 

12.  Lapsb  of  Tikb  is  always  regarded  upon  an  application  merely  to  ooixeot 
irregularities,  and  not  to^promote  aubatantial  justice.    Id, 

18L  8nn>nro  an  Ezbodtioh  to  anoihbr  Coubtt  than  that  in  which  Judg- 
ment is  recovered,  in  cases  not  provided  for  by  statute,  is  an  emneona 
proceeding:    Sa$uter§  v.  Buddie,  li8L 

14.  A  Salb  unbbr  an  Ezbodtion  so  bbnt  to  another  oonnty  ia  voidable,  bat 
not  void,  its  validity  depending  on  the  pnrbhassr  having  or  not  having 
notice  of  the  irregularity.    Id, 

15.  Whbbb  thb  PiJkiNTDV  BB001CB8  A  Pubchasbb  at  such  sale,  haviii^  a  rea- 
sonable opportunity  to  know  of  the  irregularity,  the  sale  ia  invalid,  and 
will  be  quashed.    Id, 

Idi  APABTMBROFiVBPLAZNniviNauGHPlTBOBAflBisaffeotedwith  thelai- 
ter's  notice  of  the  irregularity,  and  the  oonaequencea  aa  to  both  am  tha 
aame.    ItL 

17.  Plaintiff  Fbooubino  Lbvt  on  Scbano'bb's  Fbopkbtt.^A  pbintiff  ia 
execution  procuring  a  levy  to  be  made  on  a  atranger'a  goods  is  guilty  of 
a  conversion,  whether  he  takes  possession  or  not     Hah  v.  Jmett,  150. 

IS.  A  Shbriff'b  Dbbd  Bxlatbb  Back  to  the  day  of  the  sale,  and  may,  thero- 
f ors^  be  given  in  evidence^  in  an  action  of  ejeotmenti  under  the  genonl 
issue,  though  executed  after  issue  joined,    a/adbow  v.  Bamaaif,  242. 

10.  Stat  of  Ezboution  results  from  filing  writ  of  enor  with  the  dark,  if  bail 
be  in.     Van  Antwerp  v.  Newman,  340. 

20.  BxBOunoN  Wbonolt  Tbbtbd  as  to  the  name  of  the  chief  Justice^  ia  noi 
void;  but  is  amendable,  and  the  aheriff  can  not  avail  himself  of  the  Ir- 
regularity.   Rom  v.  LM/er,  341. 

21.  Lbvt  on  Pbhsonaltt  sufficient  to  satisfy  a  writ  of  exeeation  extingaisliea 
the  judgment,  destroys  the  judgment  lien,  and  terminatea  the  judgmest- 
creditor's  right  to  redeem  the  property  of  his  debtor.  EmpoHe  Lawremee^ 
386. 

12.  Pubchasbb  at  Ezboution  Salb,  What  hb  icubt  PBOTB.~If  real  prop- 
erty is  sold  under  execution,  against  a  party  not  in  poasession,  the  pur- 
chaser can  not  recover  in  ejectment,  against  one  found  in  posswisiaii. 
without  showing  that  the  defendant  in  execution  had  some  interest  in  the 
premises  or  some  right  to  the  poasession  thereof.  It  is  not  sufficient  to 
establish  that  he  was  in  possession  for  a  period  of  less  than  twenty  yeara» 
but  abandoned  it  before  judgment,  though  after  so  abandoning  he  oon« 
veyed  to  the  defendant  in  ejectment.    Jackson  v.  T<non,  406. 


Index.  805 

23b  JuDGifBirF-LnDr  attadiM  only  to  a  legal  or  equitable  seiiin,  and  if  defend- 
ant has  neither,  an  ezeontion  sale  tranafen  nothing.    Id, 
94.  PuBCHASBBS  AT  ExsoDTioN  Salbs  are  within  the  protection  of  the  regiatiy 

acts.    Id, 
fiR.  Omaazoir  to  Filb  Cebtdigatb  ov  Salb  under  execution  does  not  preja* 

dioe  the  pnrohaser.    The  statate  is  directory  merely.    Jaekmm  v.  Toung^ 

473. 
93,  Lbvt  on  Ghattbls  vests  a  special  property  in  the  sheriff^  by  Tirtae  of 

which  he  may  retain  them,  and  make  a  sale  after  the  retom-day.    Barden 

Y.  McKimUe,  519. 
S7«  Lbtt  ok  Lands  does  not  vest  title  in  the  sheriff  or  give  him  any  right 

of  possession.    Id, 
S8L  Afeeb  thb  Kbtubn-dat  of  an  ezecntion,  lands  csn  not  be  sold  under  it^ 

though  levied  upon  before.     Id, 
S9l  PuBcmASBB  OB  Land  AT  Shsbdi's  Salb  is  Dot  thereby  in  aotusl  or  oon* 

structive  possession,  and,  therefore,  csn  not  sustain  an  action  of  trespasa 

for  the  crops  where  he  does  not  obtain  possession  by  ejectment.    Beggs 

Y.  Tkompaont  639. 
30l  Dbath  ob  Dbbrhdant  in  Ezboution,  after  it  has  issued  and  been  levied, 

does  not  prevent  the  officer  from  prooeeding;  but  if  defendant  die  after 

execution  sued  out^  and  before  levy,  the  execution  can  not  proceed,  and 

any  sale  thereafter  made  \m  void.     MasiU^s  Heirs  v.  Long,  M7. 
$!•  Dbibndant  Abbbbtbd  undbr  BxBODnoN  for  a  fine  may  surrender  land, 

and  thereby  obtain  his  discharge.     WaUk  v.  Rxngery  560. 
S8.  Land  Subbbndbrbd  by  defendant  in  discharge  of  his  body  in  exeontion 

for  a  fine,  may  be  sold  without  valuation.    Id, 
8S.  EzBOunoN    Fbbmatubblt  Issubd  on  an  existing  judgment,  thouj^ 

erroneous,  is  not  void.    It  csn  not  be  collaterslly  attacked  by  another 

execution-creditor,  who  sues  the  sheriff  for  the  prooeedSi    Siewari  v. 

^todber,  589. 
WL  Pbopbbtt  Subjbot  to.— A  Turnbixb  Road  is  not  the  subject  of  levy 

under  execution,  where  the  defendant  has  no  interest  in  the  land,  and 

no  right  save  that  of  maintaining  the  road  and  receiving  tolls.    Amamani 

V.  New  Alexandria  etc  Road,  593b 
15.  QuASHZNO  Lbvt. — ^If  intsngible  property  not  subject  to  execution  ba 

blended  in  a  levy  with  other  property,  so  that  it  is  difficult  to  separata 

them,  the  whole  levy  may  be  quashed.    Id, 
M.  Bbbasino  Ofbn  Doobs  of  a  dwelling-house  to  levy  an  execution  upon  tha 

owner,  or  cme  of  his  family,  or  upon  his  or  their  goods,  is  a  trespass;  but 

demand  being  first  made  and  refused  for  the  opening  of  the  doors,  the 

house  may  be  broken  into  to  levy  a  writ,  or  to  retake  goods  belonging  to 

another  than  the  owner  of  the  house,  or  the  members  of  his  family.    De 

QraffturM  v.  MiteheU,  64& 
S7.  ExBMFnoN  VBOM  EzBCxmoN  of  articles  "necessary  for  upholding  life,'* 

entitles  the  judgment-debtor  to  his  cooking-stove;  it  is  not  an  article  of 

ornament  or  luxury.     Crocker  v.  Spencer,  652. 
M.  BxBCUTiON  Follows  as  a  Matibbob  Ooubsb  from  the  judgment,  and 

need  not  be  specially  awarded  by  the  court;  but  when  the  clerk  enters  the 

judgment,  technical  form  requires  him  to  add  "whereof  he  may  have 

execution."    LUHe  v.  Cook,  69a 
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t9L  Iv  PBOCBSDnros  uhdxb  as  ExBCunoir  abb  wholly  Void^  a  pordiMer 
gets  no  title,  and  as  the  defendant  may  have  redreee  by  an  action  d 
detmne,  equity  has  no  jnriadietion.    Hamilton  ▼.  ShrewBlmry^  779L 

40.  Whbrb  a  Levy  is  so  yab  Valid  as  to  bind  the  property,  but  the  sale  ia 
void  on  aoconnt  of  interest,  or  improper  conduct  in  the  officer,  the  court 
issuing  the  execution  may  give  redress  by  quashing  such  execution,  etcu, 
and,  therefore,  there  is  no  jurisdiction  in  equity.    Id, 

4L  PBorEBTT  NOT  Bxnro  PBBmiT  at  a  Salb  on  Exbcotiqn  is  not  sufieient^ 
of  itself,  to  vacate  the  sale,  but  for  any  improper  conduct  of  the  sheriff 
in  this  respect  or  otherwise,  the  party  injured  may  have  an  action  agamafc 
him.     Jd, 

42.  A  Bona  Fide  Pubchasbr  undeb  an  Execution,  having  no  notice  of  any 
misconduct  of  the  officer,  will  not  be  prejudiced  by  such  misconduct,  bui 
will  get  a  good  title.     Id, 
See  Ejectment,  1;  Estopfbl,  5;  Fraudulent  Contetancbs,  13. 

EXECUTOKS  AND  ADMINISTRATOB& 
L  EXEOUTOB,  WHAT  CHARGEABLE  WITH. — In  this  cass  the  executor  was  not 
charged  with  the  amount  of  the  inventoiy,  but  only  for  the  property 
which  came  into  his  hands,  and  was  applied  to  his  own  use.     McCkuap- 
bell  V.  MeCampbeU,  48. 
SL  Purchases  bt  ADMiNiaTBATOBS  in  the  proceedings  prosecuted  by  them 
in  their  official  capacity  are  held  by  them  as  trustees;  the  ceatets  ^w 
trusit  are  entitled,  if  they  so  elect,   to  the  benefit  of  the  pnrrliisn 
Fellowi  V.  Fellawg,  412. 

See  Estate  ov  Deceased  Persons;  LBaAGiBS»  8; 

FEMES-COVEET. 
WifB,  Stnr  BY  OR  Against. — A  wife  can  not,  on  account  of  having  a  8ep> 
arate  maintenance,  or  of  the  temporary  absence  of  her  husband,  or  of 
her  separation  from  him,  sue  or  be  sued  alone.  She  may,  however,  sue 
or  be  sued  alone  when  the  husband  is  in  law  dviUter  mortuuSf  or  is  an 
alien  who  has  never  resided  in  this  government,  or  where  he  is  exiled  or 
banished  for  life  or  has  abjured  the  realm.     Bobhuon  v.  Reynold^  G72. 

See  Arrbst. 

FORCIBLE  ENTRY  AND  DETAINER. 
See  Evidence,  3. 

FRAUD. 

1.  Fraud  in  procuring  a  conveyance  from  a  person  of  weak  understanding  is 

a  good  ground  for  relief  in  equity.  Relief  may,  in  some  cases,  be  ob- 
tained at  law,  where  the  fraud  is  clearly  established.  Jackaon  v.  Kimg^ 
354. 

2.  Fraud— Law  and  Equitt. — ^The  distinction  between  legal  and  equitable 

jurisdiction  upon  fraud  is  this: 'that  at  law  it  must  be  proved,  not  pre- 
sumed, while  in  equity  it  may  be  presumed  from  the  nature  of  the  trans- 
action, the  situation  of  the  parties,  and  other  circumstances,     /d. 

3.  Purchaser  Pending  a  Suit  for  the  fraudulent  purpose  of  defeating  thi 

object  of 'it,  is  bound  by  the  judgment  rendered,  equally  with  the  debtoc 
Garland  v.  Rives,,  151^. 

See  Eqcott,  10;  Landlord  and  Tenant,  3. 
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FRAUDULENT  OOKVEYANCEa 
&   Cekdtior's  Bill,  to  y»cate  fnuidQleiit  ooovayMioet,  oan  not  be  siutaiiMd 

unless  ooDiplainant  is  a  creditor  by  a  judgment.    Allen  ▼.  Ward,  109. 
^  Fbaudulbnt  Sals — Etidbncb  of. — ^The  acts  and  declarations  of  a  ven- 
dor»  after  a  ssle,  thoogh  not  in  the  presence  of  the  vendee,  are  admissible 
in  evidence  to  show  fraud  in  the  former,  but  not  to  show  fraod  in  the 
latter.     Marim  v.  Heeves,  154. 
JL  RvnENTioN  or  Possessiov  by  a  vendor  or  mortgagor  of  goods  is  prima 
/aeie  tbongh  not  jondnsive  evidence  of  frand.    It  may  be  explained,  by 
showing  that  the  sale  was  bona  fidt  for  a  valuable  consideration,  and 
that  the  vendor  continued  in  poseeasion  in  pursuance  of  some  agreement 
consistent  with  an  honest  transaction.    Bissell  v.  Hopkins,  259. 

4b  VoLUMTABT  DiXD  is  good  between  the  parties  and  against  the  heirs  of  the 
grantor.    Jacluon  v:  Kin/j,  354. 

0.  yoLUVTABT  Dbed  founded  on  love  and  affection  is  good  against  creditors 
unless  the  grantor  was,  at  the  time,  in  doubtful  or  insolvent  circum- 
stances.   Jaekaon  v.  Towne,  405. 

tf.  An  Absionicbnt  in  Trust  for  Creditors,  providing  that  the  assignees 
shall  pay  a  certain  sum  per  annum  for  the  support  of  the  assignor's  fam- 
ily until  he  should  be  discharged  from  his  debts,  and  not  to  exceed  four 
years,  is  void  as  against  any  creditors  who  object  thereto.  Madaey. 
Caims,  477. 

7.  Partial  Reservation  tor  the  Bbnetit  or  the  Assignor,  would  not, 
at  common  law,  annul  the  whole  deed,  though  it  might  be  avoided  as 
constructively  fraudulent.     (Per  Sutherland,  J.)    Id» 

8L  a  Judgment  Given  to  Delay  or  Detraud  creditors,  is  void  as  against 
them.    Id, 

Hi  A  Judgment  Coniessed  bt  an  Assignor,  to  be  used  only  in  the  event 
that  an  assignment  made  by  him  is  not  sustained,  is  itself  void  if  the  as- 
signment was  made  to  hinder,  delay  or  defraud  creditors.     Id, 

10.  Parties  to  a  Fraudulent  Convetanob  will  not  be  permitted  to  deny 
its  validity.     Id, 

11.  Fraudulent  Donor  or  Vendor  will  not  be  permitted  to  set  up  his  own 
iniquity  to  avoid  his  own  act  or  deed.  Fraud  is  irrevocable  as  to  him 
who  commits  it.     Skkman  v.  LapsUy,  595. 

12.  Reteniton  or  Possession  or  Chattels  by  a  vendor  is  a  fraud  in  law, 
and  makes  the  sale  void  as  against  creditors.     Boardman  v.  Keeler,  670. 

13.  Retention  or  Possession  by  Defendant  in  execution,  after  a  sale  of 
chattels  by  the  sheriff,  is  not  a  fraud  in  law,  and  will  not  vitiate  the 
purchaser's  title.     Id. 

14.  A  Conveyance  to  Secxtre  a  Just  Debt  will  be  Fraudulent  and 
void  if  it  contain  provisions  to  delay,  hinder  or  defraud  other  creditors. 
Garland  v.  Bives,  756. 

Ifi.  Grantee  in  such  Conveyance,  having  Notice  of  the  fraudulent  pro- 
visions contained  in  it,  is  not  a  honafde  purchaser,  notwithstanding  the 
fact  that  his  only  motive  was  to  secure  the  payment  of  his  own  debts, 
and  that  such  fraudulent  provisions  were  forced  upon  him  as  the  only 
means  of  obtaining  payment.     Id. 

Idi  To  Vitiate  a  Conveyance  under  the  statute,  there  must  be  a  fraodn* 
lent  design  in  the  grantor  and  notice  of  it  in  the  grantee.     Id, 

See  Bona  Fide  Purohasers. 
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QAMINa. 
IfOHsr  Lost  at  Gamxsq,  whether  by  ha  play  or  fool,  oan  not  be  reoovend 
by  the  loeer,  nor  by  bis  ezeoator  or  adzniniitrator,  nnlwi  n  nmedy  ii 
giTiD  by  etntatei    Babcoek  ▼.  ThompKm,  235. 

GENERAL  AVERAGE. 
See  IHSUSAHCI^  3. 

GIFTS. 
PuniMRnuff  OF  GiVT  uiiee  fironi  a  parent* ■  soffbring  pvopevty  to  gf^  hAi^ 
of  a  dhild  upon  its  marriage^    Ik  QrofmrM  ▼.  iflCelefl;  64& 


GUARANTY. 

L  FloiiiSHi  to  AsBWKB  lOK  THX  DiBT  OF  AvoKHBB  oltewfWidj  and  eaoh 
dais  oonaidered  with  respect  to  the  statute  of  fnutds.  Feuiqf  t.  Oles^ 
faii4»887. 

8.  PnomsB  io  Pat  ths  Dot  of  Anoihzb  is,  if  f oonded  on  n  new  con- 
sideration of  benefit  to  the  promisor  or  harm  to  the  j^ramiaee,  moving 
from  either  the  promisee  or  the  original  debtor^  not  within  the  atatnts 
of  fraads.    Id. 

t.  Fnomn  to  Pat  Dxbt  of  Anothui  is  ralid,  althongh  the  praniaor  de- 
rives no  adTantage  or  benefit;  it  is  sufBuient  that  the  praniseo  waSmm  n 
damage,  or  forbears  to  proseoate  n  olaim,  or  delays  an  anast  d  tha 
debtor.    BamMi/u  ▼•  Eggart^  62& 

GUARDIAN  AND  WARD. 
1«  A  GuABBZAir  AHD  TBE  SuBRiB  on  his  bond  may  be  Joined  as  delsnd- 

anta  in  an  action  by  the  ward  for  an  aoooontingt  wid  two  or  more  wards 

may  join  as  plaintiflfs  in  snoh  an  action.    HfdAerqfi  y,  8krtmf9  Heh% 

100. 
8.  Guabdiak's  Bonds. — ^Where  two  bonds  wore  giren  by  the  same  guardiaiib 

at  different  times,  all  the  snxeties  on  both  bonds  wore  held  liable  for  the 

whole  amoont.    Id, 
t.  NoM*Jonn>u  of  Pabkdbb. — ^In  a  snit  by  n  ward  against  his  gnardian  and 

seoorities,  all  the  soreties  who  are  liyinj^  and  the  lupffsamtatiisa  d 

those  who  are  dead,  most  be  made  partiea.    Id, 

HUSBAND  AND  WIFE. 

See  AoYSBn  Poshebbion,  6;  Aumont;  CHAMFDn;  7»  Omxvri  Joon^ 

txvakct;  Slandxb,  8. 

IMPEACHMENT. 
See  OoNSTrnrnoNAL  Law,  4. 

IMPROVEMENTS. 
I.  OoxraNBATioN  FOB  Imfbovkmxnts  ON  EvionoN  a  Allowed^  where 

they  have  been  made  in  good  faith,  becaoae,  thoo^  in  law  they  bekng 
to  the  owner  of  the  estate,  in  equity  and  oonscienoe^  they  belong  to  him 
who  made  them.     Pugh  v.  Dell,  142. 
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%  IxpROTXKSNTB  Made  bt  A  PuBCHASXR  WITH  NoTios  of  an  equitable 
title,  can  not  be  made  the  subject  of  compensation,  where  snch  purchaser 
is  the  complainant;  but  if  the  owner  comes  into  equity  for  relief  he  must 
do  equity  by  making  compensation  for  such  improvements,  for  his  gain 
and  the  defendant's  loss  by  the  improvements  are  the  same  as  if  they 
were  made  without  notice.     Id, 

8.  The  Valdb  of  the  Impbovemknts  at  the  time  of  eviction,  is  the  meas« 
ure  of  compensation,  and  interest  has  no  place  in  the  computation.    Id, 

4i  The  Value  oy  Permanent  lacPROVEMENTS  made  by  an  occupant  under 
a  bona  Jide  purchase  may  be  allowed  in  an  action  for  mesne  profits,  to 
the  extent  of  the  rents  and  profits  due  to  plainti£    JaaJuon  v.  Loomii, 

847. 

See  Yendob  and  Vendee,  1. 

INFANCY. 

L  Iotant^s  Contraot  to  Marbt  an  adult  is  voidable  at  the  election  of  the 
infant,  but  not  void.  The  infant  may  maintain  an  action  for  a  breach  of 
the  contract,  while  the  adult  can  not.    Huni  v.  Peake,  475. 

Si  Contkact  made  bt  an  Infant  and  an  Adult  is  binding  on  the  latter 
only,  against  whom  alone  an  action  can  be  sustained.  HuU  v.  Connolly, 
612. 

S.  Ltfant's  Contbact  fob  Necbssabies  can  not  be  enforced  if  he  was  liv- 
ing with  and  properly  maintained  by  his  parents,  or  either  of  them.  In 
such  case  the  parent  is  presumed  to  be  a  proper  judge  of  what  is  neces- 
sary for  the  infant.    IcL 

See  Pabent  and  Child. 

INJUNCTIONS. 

L  iNJUVonoN  to  Pbbtemt  CoLLRcnoN  OF  Pubchasb-fbicb  of  real  estate 
will  not  be  sustained  where  tho  title  of  the  purchaser  is  neither  threat- 
ened by  suit  nor  clearly  shown  to  be  defective.     BcUaton  v.  Miller,  704. 

Si  Equity  mat  Pbbvbnt  a  Threatened  Injubt,  such  as  the  obstruction 
of  one's  right  to  the  flow  of  water  in  a  stream,  but  after  the  wrong  is 
done  the  remedy  is  at  law  by  way  of  damages.     Coalter  v.  Hunter,  726. 

INSANITY. 
L  Onus  of  Proof  of  Insanitt  is  upon  him  who  alleges  it,  or  seeks  to  avoid 

an  act  on  account  of  it;  but  if  general  derangement  be  onoo  shown,  the 

burden  of  proof  is  shifted  to  him  who  asserts  that  the  act  was  done  in  a 

Indd  interval.    Jaekaon  v.  King,  854. 
SL  An  Insane  Pebson  is  one  who,  having  once  had  understanding^  has  wholly 

lost  it.    Id. 
I.  Imbbcilitt  OB  Weakness  of  Undebstanding,  not  amounting  to  idiocy 

nor  lunacy,  is  not  sufficient  to  avoid  a  deed  at  law,  though  the  grantoi 

may  have  been  a  fit  subject  for  a  commission  in  the  nature  of  a  writ  di 

luncUieo  inquirendo.    Id, 
4i  The  Validitt  of  a  Deed  is  not  affected  by  a  commission  subsequently 

adjudging  the  grantor  to  be  an  imbecile.     Id. 
fk  Weakness  of  Undebstandino,  even  when  not  sufficient  to  avoid  a  deed 

at  law,  may  furnish  strong  ground  to  suspect  fraud  and  imposition.    Id, 
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INSOLVENCY. 
See  Bahkruptct. 

INSUBANCE— MABINR 

1.  Ah  Ihsctrke  ov  ▲  Vbsbl  ia  not  at  liberty  to  show  that  she  had  i^aeeiyd 

part  of  the  injifry  before  the  Toyage,  unlen  she  was  in  fact  nnseairortliyL 
Depau  V.  Ocean  Ins,  Co.,  431. 

2.  Abakdommknt  bt  Assured. — The  anared  can  not  abandon  after  ih» 

vessel  has  been  repaired  and  ia  aaooesafully  paraning  her  voyage.    Id, 
I.  A  GSHRRA.L  AvsRaoB  Fairly  Settlrd,  in  a  foreign  port  of  deatinataon* 

though  not  a  port  of  necessity,  is  conclusive  between  the  assored  and 

the  nnderwriters.    Id, 
A.  IirsDRAKCS.— If  the  assored  undertake  to  state  all  the  eixcnmstsnoes 

which  can  affect  the  risk,  he  must  do  so  fully  and  fairly.    He  will  not 

be  permitted  to  ezonse  himself  by  saying  that  he  failed  to  commnnicata 

a  iaet,  because  it  was  already  known  to  the  insurer.    Stomqf  v.  (Tama 

In$,  Co.,  634. 

INTEREST. 

1«  IxTSBiST  may  be  allowed  an  executor  on  sums  advanced  by  him.  MdOamp' 

heU  V.  McCampbeO,  48. 
8.  IxTSBiST  Allowsd  A0AIV8T  A  Garnishki,  where  he  withheld  mors 

money  from  his  creditor  than  was  necessary  to  disohaige  the  gsaish* 

ment.    Siekman  v.  Lapdey,  696. 

SeeSHXROTS,  5. 

INTERVENTION. 
iMTMEvmaoB,  Jury  Tbiai^— An  intervener  is  entitled  to  a  Joiy  trial*  though 
none  is  demanded  by  the  plaintiff  or  defendants  Zoerois  v.  Jiemard^  161. 

INTOXICATION. 
See  Bnaaio  PxRioRiiAiroi^  7. 

JOINT-TENANCY. 

1.  JoiHT^mr AHOY  does  not  exist  in  Ohio.    Sergeant  v.  SuMergert  SSMk 

8.  Iv  A  DxviBi  Ri  Mam  to  B  torakb  akd  Wn^  they  take  as  tenants  In 
oooimcn.    id, 

JUDGMENTS. 

L  Rsuzr  nr  Equity.^A  court  of  equity  has  no  power  to  set  aside  a  judg^ 
ment  at  law;  it  must  act  on  the  person  only,  and  not  on  the  *Mw*"»*m 
law  proceedings.     Yaneey  v.  DotMer,  36. 

2.  Rsuzr  IK  Equity  aoainst  a  JuDomirr  will  ri  Qrartrd^  where  bj 

fraud  or  by  an  artful  contrivance,  or  by  any  unavoidable  aooidsnt  a  valid 
defense  is  kept  out  of  sight    Id, 

&  Rkukf  in  Equity  aoaihbt  a  Judgmknt  will  ri  Drhded,  unless  it  ap- 
pears that  it  waa  out  of  the  power  of  the  applicant  to  make  his  applion- 
tion  to  the  court  of  law  in  dn  %  time.     Id, 

4  A  JuDOMiRT  Entkrbd  IX  Aaothsr  Stati  is  entitlod  to  full  faith  and 
credit  here;  but  in  no  caae  ii  it  to  be  given  any  greater  effiMst  here  than 
it  haa  at  home.    SeoU  v.  (h^^man^  71. 
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&  It  n  PunuiOED  nr  Sufpobt  of  Judoment  ov  Akothxr  Stats,  that  tho 

eoart  had  ]nriadiction»  and  that  the  partiet  are  conolnded  by  ite  adjadi* 

oation.    Id. 
&  Ohus  ov  iMPKAOHiNa  a  judgment  rendexed  in  another  state,  it  on  him 

who  neke  to  reeist  it.    Id, 
?•  Amshdiont  ov  Judgmxnt  may  be  made  in  the  lower  oonrt  pending  a 

writ  of  error.    Spud  v.  Hann,  78. 
8l  Judomknt  against  Ezecutobs  upon  a  covenant  of  their  testator  should 

be  entered  dt  bonis  UtAaiorifi  and  not  de  bonis  propriis.     Id, 
ft.  AxEKBMXNTS,  Wuxtf  Mat  bs  Madc — A  judgment  can  not  be  amended 

for  error  of  the  court  after  the  lapee  of  the  term;  but  clerical  errors  in 

its  entry  may  be  corrected  at  any  time.     Id, 
l(k  CoBJUBcmro  Clerical  Ebbobs. — ^An  error  in  entering  a  judgment  de 

botUs  proprUs,  instead  of  de  bonis  tesicUoris,  is  a  clerical  error  which  the 

court  may  order  corrected  at  any  time.    Id, 

11.  Abkesi  of. — ^If,  in  an  action  on  a  bond,  there  be  several  bresohe* 
assigned)  and  some  of  such  assignments  are  insufficient,  and  a  general 
verdict  be  rendered,  the  judgment  will  be  arrested.  Bank  qf  Carlisle  ▼• 
Hopkins,  113. 

12.  FoBM  OF.— A  judgment  in  favor  of  "  Joeeph  Fountain's  heirs,"  without 
naming  them,  is  not  void.    Shaekltford  v.  Fountain^  115. 

13.  A  Dbgbbb  will  not  be  Opened  to  Take  New  Testimont  as  to  th» 
ages  of  the  complainants  who  lived  in  the  defendant's  neighborhood* 
Pugh  V.  BeU,  142. 

14i  Ki7LLnT  OF  Jitdokent. — ^The  failure  to  give  the  reasons  on  which  a  judg> 
ment  is  founded  is  a  relative  nullity  only.     WhUekwrst  v.  ffickey,  167. 

16b  BsvEBSAL  OF  A  JUDGMENT  appointing  a  syndic  does  not  operate  retro- 
spectively, and  avoid  his  acts  done  while  the  judgment  was  in  force» 
8aule$  V.  Dreux,  173. 

16ii  JuDOHENT  AGAINST  A  CosBOL  of  a  foreign  nation  upon  default  is  valid. 
His  not  appearing  and  pleading  to  the  jurisdiction  of  the  court,  is  a 
waiver  of  the  want  of  jurisdiction  over  him.     Hail  v.  Tounj;,  180. 

17*  An  Order  of  Court  on  a  motion  or  summary  application  is  not  tech* 
nically  rts  judicata^  but  the  same  matter  will  not  be  twice  heard  with* 
out  good  cause  shown.    Chichester  v.  Cande,  238. 

18.  Nunc  Fbo  Tung  Fiung. — ^Where  there  were  judgment  and  ezeoutioa 

against  a  party,  but  by  accident  the  record  was  not  filed,  it  wss,  on 

motion,  allowed  to  be  filed  nunc  pro  tune,  so  that  the  execution  should 

'  retain  its  priority  over  another  writ  subsequently  issued  and  levied.   7(2. 

10.  Judgment,  Estoppel  bt. — The  judgment  of  a  court  of  concurrent  juris* 
diction,  directly  upon  the  point  is,  as  a  plea  in  bar  or  evidence,  conclu* 
sive  between  the  same  parties  upon  the  same  matter  directly  in  questioa 
in  another  suit.     Gardner  v.  Buckbee,  256. 

20l  Judgment  Rendered  in  another  State  may  be  avoided  in  an  aotioo 
thereon,  by  showing  that  the  court  had  no  jurisdiction  of  the  person  of 
the  defendant^  or  of  the  subject  of  the  action.  Shumway  v.  SUUmanp. 
374. 

21.  Jurisdiction  of  the  court  of  record  of  another  state  in  which  the  judg- 
ment was  entered  is  presumed.    Id, 

22.  Jurisdiction,  Want  of,  how  Pleaded. — ^In  an  action  on  a  judgment 
entered  in  another  state,  it  is  not  sufficient  to  plead  that  the  defendant 
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was  never  an  inhabitant  or  resident  of  each  state;  the  plea  most  further 
show  that  he  did  not  appear  in,  or  defend,  the  snit^  or  otherwise  sabjeet 
himself  to  the  jurisdiction  of  the  court.    I<L 

S8L  Kul  Tzxl  RaooBD  is  the  only  plea  of  the  general  issue  applicable  to  a 
declaration  on  a  judgment  of  a  court  of  record  of  another  state.    IcL 

SAi  JuDQiUNT  EflfTOPFKL. — ^The  judgment  of  a  court  of  concurrent  jniisdlo- 
tion  directly  upon  the  point,  is  as  a  plea  a  bar,  or  as  OTidence  oondusiTe 
between  the  same  parties  upon  the  same  matter,  directly  in  question  in 
another  action.    Burt  v,  Stemhurgh,  402. 

is.  EflfTOPFKL  ow  JuDOMBTT  results  not  from  the  recovezy,  but  from  the 
matter  alleged  by  the  party  and  upon  which  the  recovery  proceeds.    Id, 

16.  JuDOMXNT  DC  Tbbsfass  Quabb  Clausum  Freoit  in  favor  of  plaintiff  ii^ 
in  a  subsequent  action  against  the  same  defendant  for  trespass  on  the 
same  premises,  conclusive  evidence  of  the  plaintiff's  title,  where  sndi 
title  was  drawn  in  question  and  litigated  in  the  f  onner  suit.  The  d^ 
fendant  is,  however,  entitled  to  show  that  he  has  acquired  title  since  the 
former  action,  or  that  plaintiff's  title  has  terminated.     Id, 

tl*  NxTHO  Fso  TuKO  Entrt  of  judgment,  as  of  a  date  prior  to  the  death  of 
one  of  the  defendants  may  be  ordered,  so  as  to  avoid  an  error  in  fact  for 
which  a  writ  of  error  has  been  prosecuted.     Wilson  v.  Myers,  510. 

88.  A  Judgment  against  one  of  several  joint  trespassers  is  not»  unless  sat- 
isfied, a  bar  to  an  action  against  the  others.     Wright  v.  Lathrop,  629. 

29.  NuNO  Pro  Tuno  Entry  of  judgment,  after  a  year  and  a  day,  will  be 
granted  or  refused  at  the  discretion  of  the  court.  It  will  be  refused  un- 
less: 1.  Good  reason  for  the  delay  is  shown;  and,  2.  The  zightaof  sfeaa- 
gers  shall  not  be  affected.    Galpin  v.  FiMwme,  614 

See  Attaghmintb^  2;  Equitt,  12;  Etidbncb,  d,  8,  10;  Fbaudulibt  Gov- 

YXYANCES,  8,  9. 

JUDICIAL  SALES. 
See  ExscurroNa. 

JURISDICTION. 
1.  Bkducino  Demand. — ^The  plaintiff  can  not,  without  consent  of  defendant^ 
give  him  a  credit  so  as  to  reduce  the  demand  within  the  summary  proeesi 
Jurisdiction,  or  within  the  jurisdiction  of  an  inferior  court.    Bmii  v. 
Qraves,  C32. 
S.  Consent  of  Parties  can  not  confer  whero  it  is  denied  by  law.    Id, 
See  Attachments,  5;  Equity,  10;  Judgments,  5,  16,  20^  21,  2^ 

JURY. 

L  Jurors. — Circulating  spirituous  liquors  among  the  jurors,  even  by  the 
consent  of  the  parties,  is  a  fatal  error,  for  which  the  judgment  must  be 
set  aside.    Rose  v.  SmJiik,  331. 

S.  JuRT,  MisoONDUOT  OF. — ^The  mere  separation  of  a  Jury,  contrazy  to  the 
direction  of  the  court,  is  not  a  sufficient  cause  for  setting  aside  a  verdict; 
but  if,  during  the  progress  of  the  trial  of  an  indictment  for  murder,  two 
of  the  jurors  separate  from  their  fellows,  go  to  their  lodgings,  drink  spir- 
ituous liquors,  though  not  enough  to  affect  them,  and  one  of  them  con- 
verses on  the  subject  of  the  trial,  a  nev  trial  must  be  granted.  PeopU 
V.  DofifjlaM,  332. 
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X  Ths  Mebs  DscsKmo  of  Spibituous  Liquobs  by  the  Juron  ii  enough  to 
■et  aside  the  ▼erdiot.    fd, 

LANDLOED  AND  TENANT. 

1.  In  Ejictmxht  st  a  Landlokd  against  his  Tenant,  who  holds  over 

after  the  term  has  expired,  the  former  may  rely  on  the  lease,  and  need 
show  no  other  title.     MaUox  v.  Hebn,  G4. 

2.  Wbit  of  Possession  mat  be  Ezjecxtted  by  turning  out  all  tenants  at 

will  or  snfferance,  whether  they  entered  before  or  after  the  oommenoe- 
ment  of  the  action.     IcL 

3.  Lease  obtained  bt  Fbaud  is  void.    Id, 

4b  The  Relation  of  Landlobd  and  Tenant,  once  established,  attaches  to 

all  who  succeed  to  the  possessiou  through  or  under  the  tenant,  imni»> 

diately  or  remotely.     Jaokson  v;  Davis,  451. 
5.  The  Grantee  of  a  Tenant,  though  he  received  a  deed  absolute,  enters, 

in  contemplation  of  law,  as  tenant  of  the  lessor.    J(L 
^  Non-Payment  of  Rent,  or  failure  to  demand  rent^  for  twenty  years,  does 

not  create  a  presumption  of  the  conveyance  or  extinguishment  of  the 

landlord's  title.    Id, 

7.  Parol  Disclaemeb  of  Title  to  Real  Profebtt  can  not  be  received  in 

evidence  to  destroy  or  take  away  a  title.     Id, 

8.  A  Tenant's  Conyetanoe  in  Fee  is  a  disseisin  of  the  landlord,  or  not,  at 

the  election  of  the  latter.    Id, 

0.  Disseisin  by  Tenant. — A  tenant  can  not,  against  the  will  of  his  landlord, 

constitute  himself  a  disseisor.    Id. 

10.  Assignee  of  Lease. — If  a  lessee  assigns  his  lease  for  a  shorter  period  of 
time  than  that  for  which  it  was  granted,  or  if  he  assign  or  underlet  as  to 
part  only  of  the  premises,  the  lessor  can  not  sustain  an  action  against 
the  assignee  or  sub-lessee  for  rent     FuUon  v.  Stuart,  542. 

41.  Holding  over  by  a  Tenant. — If  a  tenant  holds  over  after  the  first  year, 
the  law  usually  implies  an  agreement  by  him  to  pay  the  same  rent,  and 
at  the  same  time,  as  before;  but  no  such  agreement  can  be  implied  where 
the  lease  contains  many  collateral  stipulations  which  could  not  be  per* 
formed  in  the  second  year.    DiUer  v.  Roberts,  578. 

12.  Distress. — ^To  entitle  a  landlord  to  a  distress,  there  must  be  a  reserva- 
tion of  a  certain  rent.    Id, 

18L  Distress  can  not  be  made  by  a  landlord  after  his  title  has  terminated. 
LielUenthaler  v.  Thompson,  581. 

44  Tenant  and  Sub-tenant  must  deliver  up  possession  to  the  landlord  bo- 
fore  either  can  assert  an  outstanding  title  or  one  purohaaed  by  him. 
Bktke  V.  Howe,  681. 

LEASES. 
See  Landlord  and  Tenant. 

LEGACIES. 

1.  Legatees  who  have  received  general  or  spedfio  legacies  from  the  per- 

sonalty, must  refund  the  whole  thereof,  if  necessary  for  the  payment  of 
debts,  before  resort  can  be  had  to  real  property.     MoOampbell  v.  3/e- 
Campbell,  4& 
5L  Legacies  Charged  Upon  the  Issue  of  Lands  Devised,  stand  on  the 
same  footing  as  land  when  called  to  contribute  to  the  payment  of  debts; 
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and,  in  taoh  cases,  the  legatees  and  the  derisees  of  the  land 
tribute  ratably,  according  to  yalne.    Id. 

8.  EzidTToa's  Right  to  RxFUHDiKa  ov  HoirETa  Paib  bt  MnxanL— If 
the  execntor  and  all  the  persons  interested  erraneonsly  bdierre  that  a 
tract  of  land  is  chargeable  with  the  payment  of  a  debt,  which  he,  ther^ 
fore,  pays,  equity  will  compel  the  legatees  to  refnnd.    /<2. 

4  LfiOATXES  should  not  be  required  to  pay  any  part  of  the  debta  until  the 
executor  has  accounted  for  the  personal  estate     Id, 

S.  Lboact  Paid  bt  Mistajcb. — One  who,  under  the  mistaken  belief  that  ha 
was  entitled  to  a  tract  of  land,  pays  a  legacy  charged  upon  it,  may  re- 
cover the  som  paid  from  the  true  owner.    Id, 

USEU 

L  Where  Pubushxb. — If  the  libel  be,  at  the  request  of  the  defendant,  fak» 
sorted  in  a  newspaper  published  in  an  adjoining  state,  which  usually 
circulates,  and  which,  in  fact,  was  circulated  in  this  state,  he  is  gniltyd 
a  publication  in  this  state.     CimimonweaU!^  v.  Blanding,  214. 

2L  Maliciods  Intent  is  to  be  inferred  as  a  conclusion  of  law  from  the  publi- 
cation of  a  libel,  where  there  is  no  evidence  to  show  the  truth  of  the 
alleged  libel,  or  its  publication  from  some  warrantable  purpoea     Id. 

8.  A  Libel,  though  True;  is  a  public  offense,  hence  the  truth  of  the  libsl 
can  not  ordinarily  be  shown  in  defense.     Id, 

4  The  Liberty  ov  the  Press  guaranteed  by  the  constitution,  does  not  seenie 
to  libelers  immunity  from  civil  or  criminal  prosecution.     Id, 

S.  PiiOCEEDiNGS  IN  LEGISLATIVE  ASSEMBLIES,  or  in  couHs  of  justioe,  whethst 
written  or  printed,  are  privileged,  and  can  not  be  made  the  basis  for  ac- 
tions of  libel  or  slander;  but  the  rule  is  otherwise  if  this  privil^e  is 
abused  for  malicious  purposes.     Id, 

8.  The  Truth  or  an  Alleged  Libel  may  be  given  in  evidence  as  a  defense^ 
when  it  appears  that  the  matter  complained  of  was  communicated  horn 
a  sincere  and  honest  purjK>ee,  free  from  malice,  to  some  penon  who  had 
a  right  to  act  upon  it,  and  whoso  duty  and  interest  are  concerned  in  it^ 
A  promiscuous  promulgation  of  the  same  facts,  would  of  itself  be  the 
strongest  evidence  of  malice.  Whether  any  particular  case  is  a  proper 
one  in  which  to  receive  proof  of  the  truth  of  the  libel,  is  for  the  court  t» 
determine,  and  if  the  court  receive  the  proof,  the  jury  must  decide 
whether  the  publication  was  made  with  good  motives,  and  for  justifiable 
purposes.    Id, 

7.  The  Publication  or  Judicial  Pbogeedinos,  if  accompanied  by  comments 

and  insinuations  of  a  defamatory  character,  make  the  publisher  guilty  of 
libel.    Id, 

8.  On  an  Indictment  for  Publishing  in  a  newspaper  a  libel  charging  an  inn- 

keeper with  misconduct,  for  which  he  is  liable  to  punishment,  the  truth 

of  the  libel  is  not  admissible  in  evidence.     Id. 
9l  a  False  Complaint  made  with  express  malice,  or  without  probable  causey 

to  a  body  having  power  to  redress  the  wrong  complained  of,  may  be  the 

subject  of  an  action  of  libel.     BodweU  v.  Osgood^  228. 
10-  The  QuESTibN  or  Malice,  in  publishing  a  libel,  is  to  be  decided  by  the 

jury.    The  deliberate  publication  of  a  calumny,  knowing  it  to  be  fidse^ 

or  without  having  reason  to  believe  it  true,  is  conclusive  evidence  o# 

malice.     Id, 
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IL  Hazjob^  Evwkscm  ov.^-Takmg  depontioiis  with  the  Tiew  to  prove  the 
tnith  of  a  libel,  and  then  abandoning  this  defense  at  the  trial,  may  prop- 
erly be  referred  to  the  jory  on  the  qnestion  of  malioe^  bat  not  on  that  of 

Id. 

See  New  Trials^  8L 

UCENSE. 
See  Watkr-ooubsis^  4. 

LIENa 
L  A  Yvxwm  has  a  Lisn  on  the  premises  sold  for  the  pnrohase-money,  and 

his  lien  is  not  affected  by  making  a  conyeyance  and  taking  a  note  or 

bond,  with  personal  security  for  the  balance  dae.     Tieman  y,  Beam^  567* 
2.  EziBTiNCB  or  Vxnbob's  Lien  is  Presumed  until  the  contrary  appesn. 

Id. 
t,  Vshiwr's  Lnzr  is  not  discharged  by  the  death  of  the  vendor,  and  theoonser 

qnent  transfer  of  the  debt  to  his  heir  or  devisee^    Id. 
See  AuMOKT,  2;  Bxeodtions,  23;  Shiffiko,  6;  Vendor  ahd  Vendee,  SL 

MAINTENANCE. 
See  Ghampxbtt,  Maintenance,  and  Barbaxrt. 

MALICE. 
See  LniEL. 

MABRIAGE. 
See  DnroRCS,  Infancy,  1. 

MARSHALING  ASSETS. 
See  Estates  of  Deceased  Per80N%  4. 

MAY. 

See  Words. 

MISTAKK 
See  EQumr,  1,  6,  7;  Legacies,  6;  New  Tbiau,  6b 

MORTGAGES. 
Balaiioe  Dub  ajtbr  Foreclosure  of  a  Mortgage  in  equity  may  be  rsoofi> 
•led  at  law  by  a  soit  on  the  bond.     Ohbe  Ina,  Co,  v.  Laming,  474 

See  Evidence,  2. 

NECESSARIES. 
See  IinPANCT,  3. 

NEGLIGENCE. 

1.  OoDBTiBFErr  Monet. — One  who  receives  a  ooonterfeit  note  from  an  Inno- 
eent  person  and  keeps  it  six  months  after  knowing  its  true  ohaiactflr, 
without  giving  any  notice  thereof,  is  guilty  of  gross  negUgenoe  and  must 
sustain  the  loss.     Ra\'7nond  v.  Boar,  603. 
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* 

IL  NlOLioiaiCB  CoirrBlBirnv& — Although  the  defendant  does  not  exerdaa 
ordinary  care,  no  recoyery  can  be  had  against  him  if  the  injmy  com- 
plained of  woold  not  have  been  sustained  but  for  want  of  care  on  the 
part  of  plaintifil     Washbum  v.  Tracy,  661. 

IL  PSBBOH  CM  HomuEBACK  should  yield  the  road  to  one  who  is  traveling  in 

a  vehicle.    Id, 

See  Audita  Qiterela,  4. 

NEGk)TIABLE  INSTRUMENTS. 

1.  Lost  Not&— An  action  on  a  lost  note  may  be  maintained  without  tender- 
ing the  defendant  any  indenmity,  if  it  appears  that  the  note  in  the  hands 
of  any  indorsee  would  be  subject  to  all  equities  existing  in  favor  of  the 
maker.     Brent  v.  ICrvin,  157. 

SL  IiTDORSKB,  Pbomise  AiTEB  PROTEST. — ^A  promise  by  an  indorser  after  pro- 
test, to  pay  the  note,  is  a  waiver  of  notice  of  protest,  and  is  prima  /aei§ 
evidence  that  due  notice  was  given.     Dtbuya  v.  MoUert,  159. 

X,  Demand,  at  a  Particular  Place. — If  a  note  be  made  payable  at  a  par- 
ticular place,  a  demand  at  that  place  must  be  made  to  anthoriae  a  recov- 
ery against  either  maker  or  indorser.     Mellon  v.  Croghan,  163. 

4.  Lost  Nbqotiabls  Note. — ^No  action  at  law  can  be  maintained  by  the 
transferee  on  a  lost  negotiable  note  payable  to  bearer.  The  remedy  is  in 
equity.  But  if  the  note  is  not  negotiable,  or  if  negotiable,  has  never 
been  negotiated,  the  payee  can  recover  at  law.     RoufUy  v.  BtUl^  266. 

ib  A  Nbootiablb  Note  Shown  to  have  been  Destroted  will  sustain  an 
action  at  law.     Id. 

<C  DucAVD  ON  Drawer  ov  a  Note  must  usually  be  made  to  charge  the  in- 
dorser. This  rule  is  subject  to  numerous  qualifications  and  exceptions, 
where  no  such  demand  can  be  made  without  unreasonable  labor  and  in- 
convenience, as  where  the  drawer  has  removed  into  a  distant  country,  or 
can  not  be  found.     Oalpm  v.  Hard,  640. 

7.  The  Removal  of  the  Maker  ov  a  Noix  from  the  place  where  he  resided, 
or  was  in  the  note  represented  to  reside,  imposes  upon  the  holder  the 
duty  of  using  every  reasonable  endeavor  to  find  the  maker,  and  demand 
payment  of  him,  in  order  to  charge  the  indorser.    Id. 

'%.  Note  Patable  to  Bearer  must  be  presented,  and  demand  for  payment 
made,  in  the  same  manner  as  if  payable  to  order.     Id. 

Jl  Note  Dated  at  a  Particular  Place  is  not  payable  there  only;  if  thtt 
maker  be  not  found  there,  he  must  be  sought  elsewhere^  and  demand 
made  of  him  if  found.    Id. 

See  Banks,  3;  Protest. 

NEW  TRIALS. 

1.  Impropribtiss  ov  Jurors,  in  conversing  with  other  persons  while  de- 
liberating on  their  verdict,  will  not  justify  a  court  of  equity  in  grantJBg 
a  new  trial  at  law.     Yancey  v.  Downer,  35. 

%  New  Trial  will  not  be  granted  for  error  in  instructions,  nor  on  the 
ground  of  surprise,  unless  the  evidence  is  before  the  appellate  court  to 
enable  it  to  determine  whether  any  error  has  been  oonunitted.  .Bbie  v. 
Kibby,  95. 

t.  New  Trial  on  the  Ground  ov  Ezcbssivs  Damaoes^  awarded  by  a 
Jury  to  plaintiff  for  a  libel,  will  not  be  granted,  unless  a  strong  case  is 
made  out     liodwell  v.  Ongocl,  22S. 
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4  Nbw  Tkial  Toms  Quonss  will  be  granted  if  the  verdiot  ia  oontrary  to 
law,  or  when  there  ia  no  evidence  to  support  it.  TurtdmU  v.  JUven, 
622. 

S.  Kew  Trial  will  not  be  granted  on  acconnt  of  an  error  or  miatake  in  the 
instructionB  to  the  jnry,  which  could  not  have  altered  the  verdict.  Bo9§ 
V.  Bank  qf  Burlington,  6C4. 

0i  Kkw  Trial  on  Ground  of  Sxtrfrisx  will  not  be  granted,  unless  it  ap- 
pears that  the  moving  party  was  injured  by  the  surprise,  and  that  if  a 
new  hearing  be  granted,  he  can  make  out  a  good  cause  of  action  or  dep 

fense.    Blake  v.  HoyfCf  681. 

See  Jury. 

NOTICR 

1.  An  Unrbcorped  Bkkd,  as  between  the  parties^  passes  the  estate  immedi- 
ately on  its  delivery;  and  upon  being  recorded,  relates  back  to  the  time 
of  its  delivery,  to  all  intents  and  purposes,  unless  the  grantor  has,  in  the 
meantime,  made  a  conveyance  to  a  subsequent  bona  fide  purchaser,  or' 
the  property  has  been  attached  or  otherwise  incumbered.  MeMeehan  v^ 
Cfrifing,  198. 

8.  NoncB  07  AN  Unrsoordkd  Deed  binds  a  purchaser  to  the  same  extent 
as  a  registry  thereof,  for  the  taking  of  a  legal  estate  after  notice  of  a  prior 
light  makes  a  mala  fide  purchaser.     Id. 

I.  KoncB  may  be  either  express  or  implied.    Id. 

4.  Express  Notiob  must  be  shown  by  clear  and  imequivooal  prool    Id, 

6.  Implied  Nones  of  an  unrecorded  deed  arises  when  an  entry  is  made  under 
the  deed,  and  is  succeeded  by  visible  improvement  of  the  land,  and  tak- 
ing the  profits  thereof.    Id, 

&  PoflSBSsiON  UNDER  AN  Unrboorded  Dexd,  if  Open  and  notorious,  is  gen'- 
erally  suflScient  to  raise  a  presumption  of  notice;  but  the  change  of  pos- 
session must  be  visible.  If  one  who  is  the  owner  and  in  possession  of  a 
part  of  a  lot  of  land,  purchase  the  residue  (there  being  no  partition  fence), 
and  do  nothing  iCfter  the  purchase  but  repair  the  fence  around  the  lot^ 
depasture  cattle  in  it,  sell  some  trees  and  remove  an  old  hovel,  these 
fsots  are  insufficient  to  charge  a  subsequent  purchaser  with  notice.    /dL 

See  Vendor  and  Vendee,  3. 

NUISANGEa 
Iir juironoH  to  Prevent  a  Nuisance  from  being  created  or  erected  will  ba 
lasaed.    Bell  v.  BlowO,  526. 

OFFICE  AND  OFFICERS. 
LiABiLiTr  OP  Justice  op  the  Peace. — A  justice  who  acts  without  Jurisdic- 
tion is  liable  as  a  trespasser.     The  rule  is  otherwise  if  he  errs  in  the 
exercise  of  established  jurisdiction.    Adkins  v.  Brewer,  264. 
See  Bonds,  2,  3;  Constitutional  Law,  2;  4,  6^  7. 

PARTIES. 
See  Guardian  and  Ward,  1,  3;  Pleading  anx»  PRAonos,  %  S^  9,  10$ 

Slander,  3. 
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PABSNT  AND  CHILD. 
Waxvxe  ov  RiOBT  TO  EARVixai  oy  a  MnroR.— If  a  minor  eon  makei  i 

tnet  for  hia  lemoM  on  hia  own  account,  with  the  knowledge  end  with- 
oat  the  objection  of  his  father,  there  is  an  implied  aannt  that  the  minor 
■hall  have  hie  earnings.     Whiting  ▼.  EcarU^  207. 

PARTITION. 
1.  PABTmoK  of  land,  ▼alnable  chiefly  as  an  ore-bed,  refosed  beeanee  tho 

oonrt  could  not  ascertain  the  value  of  the  different  parts,  and  becanse 

the  parties  could  obtain  a  less  hazardous  and  more  adequate  remedy  in 

chancery.     Conani  v.  Smith,  669. 
^  A  Saw-ioll,  Mill-tabd,  and  mill-pond  are  not  partible^  and,  therefois^ 

are  not  proper  subjects  for  partition.     Brown  v.  Turner^  696. 
t.  Pabtition  IV  EQDirr  is  a  matter  of  right  and  not  of  discretian,  in  aU  oassi 

where  the  complainant  is  entitled  to  partition  at  law,  and  can  ahow  a 

dear  legal  title.     Wi§eley  v.  Findlap,  711. 

See  BouHiuBnes,  7,  8. 

PABTNEBSmP. 

pABTKXBaBiP  Ukknowit. — ^If  goods  be  sold  to^  and  charged  against  one  of 
the  members  of  a  partnership,  the  existence  of  the  partnership  not  being 
disclosed,  the  firm  is  liable  to  the  vendor,  if  the  goods  were  funiished  to 
it  and  its  benefit,  and  this  although  there  be  an  agreement  in  writing 
with  the  vendor,  signed  by  the  individual  partner  only.    BeifmoUU  t. 

Ctoefaad;  869. 

See  Assumpsit. 

PSDIGBEB. 
See  EviDKNOB,  23,  2L 

PLEADING  AND  PRACTICR 

1.  BiOBT  Bbsbvxd  to  Give  Spscial  Matter  in  evidence  can  not  embraoe 
matters  which  could  not  be  pleaded  in  bar.     SeoU  v.  Coleman^  71. 

8.  NoN- JOINDER  OF  Co-TENAHT. — If  an  action  be  brought  by  one  co-tenant 
against  a  stranger,  the  non- joinder  of  the  others  must  be  taken  ad  van- 
tage  of  by  a  plea  in  abatement  unless  it  appears  on  the  face  of  the  com- 
plaint; in  which  case  it  may  be  taken  advantage  of  by  demurrer  or  in 
arrest  of  judgment.     Bell  v.  Layman,  S3. 

8.  Exceptions  must  be  taken  at  the  trial,  but  they  may  be  written  ont  and 
sealed  afterwards;  and,  though  the  bill  of  exceptions  is  enrolled  and 
filed  after  the  trial,  it  will  be  presumed  that  the  exception  was  taken  at 
the  proper  time.     Hugiiti  v.  Robertson^  104. 

4.  Refusal  of  a  Continuance  is  not  Reviewable  in  this  court  under 
our  statute.     Smalley  v.  Anderson,  121. 

6.  Matters  of  Defense,  arising  after  issue  joined,  must  be  pleaded  fmU 
darrein  continuance;  but  a  deed  which,  by  relation,  takes  effect  prior  to 
issue  joined,  need  not  be  so  pleaded.    Jackson  v.  Ram§ay,  242. 

C  ^Vrit  of  Error  is  a  writ  of  right,  and  need  not  be  allowed  by  a  judge; 
filing  it  with  the  clerk  and  entering  its  receipt  is  a  sufficient  aUowaooii* 
Van  Antwerp  v.  Newman,  340. 
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7*  'DMWMtmAJFfn  ETiDurci  may  entitle  plaintiff  to  Jndgmeni  when  his  own 
does  not    Jackaon  ▼.  Town,  405w 

&  JoiNDKR  ov  Causis  akd  Pabtzxs. — A  bill  filed  against  several  persons, 
oonoeniing  distinct  things  or  acts,  is  demorrable.  Unconnected  parties 
may  unite  in  a  sait»  if  there  is  one  oonneoted  interest  among  them  all, 
centering  in  the  point  in  issne  in  the  case.     FeUoios  v.  FeUows,  412. 

9.  JoiKDSR  ov  Devxndants  in  Bill  to  Vacate  Fbaudulent  Transtsbs. 
If  property  be  f raadolently  conveyed  and  parceled  oat  by  its  owner  to 
several  persons,  they  may  be  joined  in  one  bill  to  vacate  the  transfers. 
Id. 

IOl  a  Bill  against  Several  PsBaoNS  must  relate  to  matters  of  the  same 
natnre^  and  having  a  connection  with  one  another;  and  all  of  the  de- 
fendants must  be  more  or  less  concerned,  though  their  rights  in  respect 
to  the  general  subject  of  the  cause  may  be  distinct.    Id. 

IL  RxruBAL  TO  Charge  the  Jury  on  a  point  material  to  the  causey  and 
upon  which  evidence  has  been  received,  is  error.  Washburn  v.  Traeey, 
661. 

12.  Law  of  the  Case. — ^The  court  having  decided  that  a  complaint  was 
good  on  special  demurrer,  will  not  hold  it  to  be  bad,  on  motion  for  arrest 
of  judgment,  based  on  the  same  grounds.  Hou  v.  Bank  q/  BurUnffUmf 
664. 

13.  Order  or  Proot. — ^The  party  on  whom  rests  the  burden  of  proving  any 
fact,  must  first  proceed  with  evidence  for  that  purpose,  and,  if  no  testi- 
mony is  given  tending  to  disprove  the  fact  thus  sought  to  be  estab* 
lished,  no  further  testimony  will  be  received  upon  that  point.     Pingry  ▼• 
WaMum,  676. 

14.  A  Bill  is  Multifarious  and  demurrable  which  unites  separate,  dis- 
tinct and  unconnected  claims  against  several  defendants.  Stuarfs  Hein 
V.  CoaUer,  731. 

10.  Where  a  General  Demurrer  to  a  Bill  would  hold,  the  oonrl  will 
not  grant  relief  even  though  the  defendant  answer.    /dL 

See  Attachment,  3;  Guardian  and  Ward,  1, 8. 

PRINCIPAL  AND  AGENT. 
See  Agency. 

PRINCIPAL  AND  SURETY. 
See  Suretyship. 

PROCESa 
OownBUcmyB  Service  of  Process  and  proceedings  in  rem,  are  authorind 
by  the  laws  of  most  of  the  states,  and  judgments  founded  on  such 
service  or  proceedings,  are  valid.     Scott  v.  Coleman,  71. 

PROTEST. 

L  A  Protest  is  essential  to  a  recovery  on  a  foreign  bill  of  exchange.    Bead 

▼.  Bajik  of  Kentucky,  86. 
ti  A  Protest  may  be  Made  by  a  private  person  in  the  presence  of  two  wit* 

nesses  if  no  notary  can  be  obtained,  and  it  is  no  objection  to  the  protest 

that  the  person  making  it  is  a  stockholder  in  the  bank  holding  the  bilL 

Id. 
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S.  Tbb  WiTznoBis  TO  THX  Peotest  need  not  rabecribe  their  munes.  If  the 
protest  is  drawn  np  a  few  honra  after  the  demand,  the  neoesrity  of  no^ 
ing  the  bill  at  the  moment  ia  snperseded.   Id. 

i.  CkMns  OF  PsonsT  cannot  be  charged  where  the  protest  is  made  by  a  pri-> 
▼ate  individual    Id, 

REAL  ESTATK 

L  'BvicnoN  or  *<About^'  is  Calls  of  Eivtbt.  —  Where  an  entry  oaUa 
for  land  on  a  certain  creek,  "  about  seven  miles  "  from  its  mouth,  the 
word  "about**  must  be  rejected,  and  the  distance  taken  in  a  straight 
line  from  the  mouth,  if  the  stream  is  of  sufficient  length.  Sanden  ▼. 
Morrison^  140. 

SL  MxAKDERS,  Whin  Followed. — ^In  such  a  case,  if  the  stream  is  a  large 
river,  or  is  not  of  sufficient  length,  the  meanders  may  be  &>Uowed  in 
measuring  the  distanoe.    Id, 

8i  PofiSxsaioN  IB  Pbdca  Fageb  evidence  of  l^gal  title.  Jackaon  v.  Toms^ 
405. 

4.  Bbgbiftion. — "  Seventy  acres  of  land  being  and  lying  in  south-west  oop> 
ner  of  the  south-west  quarter  of  section  fourteen,"  is  sufficient  as  a  de> 
soription.    The  lands  will  be  located  in  a  square.     Waitk  ▼.  BhiQer^  fiSBL 

8ee  COBFOBATIOHS,  8. 

BEOOBDING. 
See  Nonos,  1,  2;  fi^  tt. 

RELATION. 
See  £xjBUUTioK8|  16L 

RELEASEa 
L  A  l^"-«Aw«  OF  Ohb  of  Sxvbral  Joikt  TBBapA8BiBa»  releases  all,  thoo^ 

the  party  giving  the  release  stipulated  that  it  should  not  discharge  the 

others.     EUU  ▼.  Btteer,  534. 
SL  Tmi  AooxFTANOB  OF  THX  NoTB  of  oue  of  several  co-trespassers  in  satis* 

fiustion  of  the  wrong  done  by  him,  releases  the  others,  althou^  tiie 

note  remains  unpaid,  and  is  brought  into  court  to  be  canceled.    Id, 

REMAINDERS  AND  REVERSIONa 
1.  CoMFUTiKO  Value  of. — ^The  value  of  a  remainder  is  ascertained  by  mak- 
ing a  probable  estimate  of  the  life  of  the  holder,  heslth  and  age  ooosid- 
ered,  and  then  raising  an  annuity  equal  to  the  interest  of  the  value  of 
the  estate,  and  calculating  its  present  worth  at  a  fixed  ratio^  supposing 
it  to  continue  during  the  probable  length  of  life,  and  deducting  that 
present  worth  from  the  value  of  the  estate,  and  the  residuum  is  the  worth 
of  the  remainder.  McCampbtU  v.  McCampUU,  48. 
ti  RiYiBSiONEBS  AND  REMAna>EBr-MSN  are  not,  during  the  ezistenoe  of  th* 
partioular  estate,  affected  by  the  statute  of  limitations^  becaaae  tiiey 
have  no  right  of  entry.    Jackwn  v.  Jolmson,  438. 

RES  AIXrUDICATA. 
See  JuDOMEirrs. 


Index.  821 

BESCISSION  OF  CONTRACT. 
See  Egurnr,  3,  4,  5,  6,  7. 

RENT. 

L  OoMPUTAnoN  or  Rxnt  against  a  bona  fide  oocnpant,  should  begin  irom 
the  filing  of  the  bill,  bat,  against  a  mala  fide  possessor,  from  his  entry,  if 
within  the  period  prescribed  in  the  statute  of  limitations  for  actions  for 
mesne  profits.    Pugh  v.  BeU^  143. 

SL  RiNT  IS  Chaboeabls  only  on  the  premises  as  they  were  when  received  by 
the  oooapant  or  his  grantor,  ezclasiTe  of  improvements  made  by  them. 
Id. 

See  Landlord  and  Tenant,  6,  11, 12,  13. 

SALES. 

Vbrdok  18  LiABLS  fOR  SsLiJNO  A  BiJND  HoRBB  at  a  sonnd  prioe,  without 
dedanng  his  blindness,  if  it  was  such  as  not  to  be  disoovered  at  first 
view.    Hughu  ▼.  RoberUon^  104. 

See  Fraudulent  Contitanoi& 
SEAm 

See  C0RP0RATI0N8|  6. 

SET-OFF. 

SsTiOiT  MUST  BB  AN  BxESTiNO  DzBT  in  f sTor  of  defendant  when  the  action 
was  oommenoed.  It  is  not  sufficient  that  it  was  contracted  for  before^ 
bat  not  transferred  to  defendant  till  after  suit  bronght.  So,  a  peiwm  i» 
not  entitled  to  a  set-off  against  a  bankrapt,  onless  it  existed  when  tha 
bankraptoy  happens;  nor  against  an  administrator,  onless  entitled  to  tb* 
■st-off  against  the  decedent.    Shepherd  y.  Turner^  fi3L 

SHERIFFS. 

1*  An  Ex-shxeot  mat,  after  going  oat  of  office,  whether  by  resignation  or 

by  the  expiration  of  his  term,  sell  property  levied  upon  by  him  while  in 

office.    Lofland  v.  Ewing,  41. 
SL  Thb  Dkfutt  ov  a  Sheriff  who  levied  npon  property  while  in  office,  may, 

with  or  without  a  venditioni  exponas^  sell  the  property  after  the  sheriff 

has  gone  oat  of  office.    Id, 

3.  The  Division  of  a  County,  after  a  levy  upon  lands,  does  not  deprive 

the  officer  making  the  levy  of  authority  to  proceed  with  the  sale.    Id. 

4.  Sheriff's  Return  is  Conclusive  in  an  action  between  the  parties  to  the 

suit  in  which  it  was  made,     DiUer  v.  Hoberte,  578. 
IL  Sheriff  not  Liable  for  Interest  when  money  is  tied  up  in  his  hands 
by  a  rule  of  court,  although  {he  purchasers  may  be  responsible  to  hini 
for  interest  during  the  same  period.     Stewart  v.  Stoeher,  639. 

See  Bonds,  2,  3;  Executions. 

SHIPPING. 
1*  FkmoBT,  Rktundino  of. — If  freight  be  paid  in  advanoe  it  most  bo  !•• 
fnnded,  it,  without  faolt  of  the  shipper,  the  goods  are  never  carried  to 
their  point  of  destination.     Origge  v.  Austin,  175. 
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SL  Ak  Aorsemikt  to  Waiys  the  rig^t  to  rocluza  u^onoy  paid  in  adi 
for  freight*  is  not  to  be  inferred  from  a  claoae  in  the  hill  of  lading, 
that  the  goods  are  to  be  delivered  safely,  "the  dangers  of  the  sea  ex- 
oepted."    I(L 

8b  Feeioht  is  thb  Gompknbation  for  the  carriage  of  goods.    Id, 

4.  Frkioht  on  Mxrchakdisb  Lost  by  shipwreck  or  strsnding,  or  by  pirates 
or  enemies,  can  not  be  collected,  and,  if  wholly  or  partly  paid  in  ad- 
vance, mast  be  refunded.    Id, 

&  An  Advanck  ov  Fruoht  means  the  same  thing  as  a  payment  of  frd^t 
beforehand,  and  neither  implies  a  stipulation  that  the  amount  paid  or 
advanced  shall  not  be  returned  if  the  goods  are  not  carried.     /cZ. 

<K.  Lien  roa  Expenses. — Jio  lien  upon  a  ship  is  created  by  the  sale  of  part 
of  its  cargo,  at  a  port  of  necessity,  to  pay  for  repairs.  Depau  v.  Octam 
In9,  Co.,  431. 

7.  The  Consignor  is  Liable  vor  Freight. — ^The  carrier  is  not  boond  to 
the  consignee  nor  to  the  oonsignor*s  factor.     Ilaywird  v.  MiddleUm^  61& 

SLANDER. 

I.  Words  Imputino  Adultsrt  to  a  married  woman  are  actionable  by  statute^ 
but  not  at  common  law.    SmedUy  v.  Anderton^  121. 

SL  Plea  to  the  whole  AcnoN  must  answer  all  the  declaration.    Id, 

<•  In  AN  Action  ior  Slander  of  a  Wite,  the  husband  and  wife  most  join« 
and  the  declaration  properly  concludes  to  the  damage  of  the  plaintiflk 
Id, 

4.  Words  are  not  Agtionablb  per  se  unless  they  impuU)  a  crime  liable  to 
punishment.     BrUey,  Oill^  122. 

&  The  Word  "Thief **  is  not  actionable  unless  intended  to  impute  a  felony; 
hence,  if  it  be  accompanied  by  other  words  showing  that  it  was  spoken 
with  reference  to  a  mere  breach  of  trust,  an  action  will  not  lie.     Id, 

di'  The  Relation  in  which  Words  were  used,  which  are  chaiged  as  slan- 
derous, may  be  shown  under  the  general  issue,  or  by  a  special  plea  in 
bar,  to  prove  that  they  were  not  intended  to  impute  a  crime;  and,  if 
specially  pleaded,  it  is  the  province  cf  the  court  to  decide  whether  the 
words  are  slanderous  or  not     Id, 

SOVEREIGNTY. 
I.  The  People,  or  the  Sovereign,  are  not  bound  by  general  words  in  a 

statute,  restrictive  of  prerogative  right,  title  or  interest,  unless  expressly 

named.     PeoftU  v.  Herkimer,  379. 
2L  Acts  of  Limitation  and  Bankruptcy  do  not  bind  the  king  nor  the  pec^le. 

Id. 

3.  The  People  have  succeeded  to  all  the  rights  of  the  king,  the  former  sover- 

eign.    Id. 

4.  The  Sovereign  Power  is  not  estopped  by  the  grants.     Taylor  v.  Skmford^ 

512. 

SPECIFIO  PERFORMANCE. 

1.  Contract  to  Convey. — One  who  has  contracted  to  convey  lands  wiU  not 
be  compelled  to  convey  a  part  to  the  grantee  of  his  obligee,  but  such 
grantee  is  entitled  to  a  decree  compelling  a  conveyance  of  the  whole  to 
his  grantor,  as  provided  in  the  original  contract.    Hancock  y,  Haneoekf  9S 
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t.  BUKVKT,  WHXN  Okdbjued. — ^If  it  appear  that  complainant  18  entitled  to  a 
oonTeTance  of  land,  bat  its  qnantity  and  location  are  nnoertain,  a  sorvey 
skoald  be  ordered.     Id. 

S.  Sfsoifio  Pkhvobmancb  of  a  Contract  is  not  decreed  as  a  matter  of  course^ 
bat  only  in  the  ezeroise  of  a  sonnd  legal  discretion.  The  complainant 
mast  present  a  contract  which  is  fair,  just  and  reasonable,  entered  into 
upon  an  adequate  consideration,  and  free  from  frand,  misrepresentation 
or  sarprise,  and  not  hard,  nneqnal  or  anconscionable.  Seymour  v. 
Dtlancy,  270. 

4.  DiacBsnoN  which  ths  Chancellor  Posjussses  in  suits  for  specific  per- 
formance of  contracts  is  not  arbitrary  or  capricious;  it  must  be  regulated 
on  grounds  which  will  make  it  judicial     Id, 

0.  Inadequacy  of  Price  alone  is  not  a  sufficient  ground  to  vacate  a  contract, 

but  the  enforcement  of  a  contract  may  be  refused  where  the  consideration 
is  so  inadequate  as  to  make  the  contract  hard,  unfair  and  unreasonable. 
(Per  Savage,  0.  J.)    Id, 

6w  .Title  of  Vendor. — It  is  ordinarily  sufficient  that  the  vendor,  seeking 
specific  performance,  is  able  to  make  title  at  the  entry  of  the  decree, 
though  before  then  his  title  was  imperfect.     Id, 

?•  The  Habttcal  Intemperance  of  one  of  the  contracting  parties  may  be 
a  ground  for  denying  a  decree  for  specific  performance,  where  it  is  suffi- 
cient to  cast  a  suspicion  on  the  fairness  of  the  transaction.    Id, 

8w  Inadequacy  of  Price  without  fraud  or  other  ingredient,  is  not  sufficient 
to  stay  the  power  of  chancery  to  enforce  a  contract  for  the  sale  of  land, 
unless  the  inadequacy  is  so  gross  as  to  be  evidence  of  fraud.     Id, 

9l  That  the  Vendor's  Remedy  at  law  is  gone,  by  reason  of  there  being  a 
mortgage  on  the  estate,  so  that  he  could  not  convey  a  good  title  at  the 
day  named  in  the  contract,  is  no  ground  for  refusing  specifio  performance 
in  equity.     Id, 

Vk  In  an  Entire  Coittract  for  the  sale  of  five  tracts  of  land,  and  a  separate 
bond  given  for  the  conveyance  of  two,  the  purchaser  can  not  have  specifio 
performance  without  performing,  on  his  part,  the  entire  contract.  Tier- 
nan  v.  Beam,  557. 

IL  Want  of  Power  to  Convey  can  not  be  supplied  in  chancery.  Hence,  if 
executors  convey  without  power,  their  conveyance  can  not  be  aided  in 
equity.    Id, 

STATUTES. 

1.  Repeal,  by  ENAcnNO  a  Code. — ^Re-enacting  into  a  code  the  general  pro- 

visions of  prior  laws  does  not  repeal  the  exceptions  to  which  these  gen- 
eral provisions  were  subject.     Miller  v.  Mercier,  156. 

2.  A  Statute  Aothorizinq  the  Building  of  a  Dam  protects  the  person 

so  authorized  from  indictment  for  a  nuisance,  without  limiting  their 
liability  for  damages  resulting  from  the  flowing  the  lands  of  others. 
Crittenden  v.  WiUon,  462. 

3l  Cumulative  Remedies. — If  a  statute  provide  a  remedy  for  a  matter  be- 
fore actionable  at  common  law,  the  common  law  remedy  is  not  thereby 
divested.    Id, 

Ai  Statute  Givino  a  New  Remedy  does  not  alter  the  nature  of  the  wrong 
complained  of;  if  a  tort  before  such  statute  was  enacted,  it  remains  a 
tort  afterwards.     IVHson  v.  Myers,  510. 
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5.  Statutory  Construction. — The  preamble  to  an  act  may  be  used  to  ex* 

plain  equivocal  expresnons,  bnt  never  to  control  the  obvious  meaning  of 
the  statute,  nor  to  supply  matter  not  embraced  in  its  spirit.  Bytmm  t. 
Clark,  633. 

6.  Impaibino  Corporatx  Riohts. — The  legislature  can  pass  no  act  impair- 

ing the  rights  or  privileges  of  a  corporation  opposed  to  the  original  grants 
without  its  consent.     Pingry  v.  Washburn^  676, 

7.  PowEB  TO  Condemn  Land  fob  a  Tail-racx  is  not  given  by  sttatnte  in 

Virginia.     CodUer  v.  Hunter,  726. 

8.  Obdkr  Estabushino  a  Mill,  under  the  statute,  must  be  certain.   IdL 

See  Evidence,  14. 

STATUTE  OP  FRAUDS. 

L  A  CoNTBACr  WHICH  Comes  within  the  Statute  of  Fbauds  is  not  en- 
tirely void.  It  is  valid  for  all  purposes,  except  sustaining  an  action  at 
law  for  its  breach,  or  a  suit  in  equity  for  its  performance.  McCamjAtU 
▼.  MeCampbeU,  4a. 

SL  Auction  Sales  are  within  the  statute  of  frauds.  Meadowt  v.  Meadawt, 
645. 

S.  An  Auctioneeb  is  the  Agent  of  both  parties,  and  may  make  the  memo- 
randum required  by  the  statute  of  frauds.     Id, 

4.  An  Auciioneeb*8  Clebk  is  not  authoriaed  to  make  the  memorandum  to 
take  the  case  out  of  the  statute  of  frauds.     TcL 

IL  Memobandum  of  Sale  to  take  the  case  out  of  the  statute  of  frauds  must 
show  distinctly  the  article  sold,  the  price  thereof  and  the  name  of  the 
purchaser.  "The  tract  of  land  to  Wm.  Meadows,  jun.,  at  five  doQan 
and  forty-eight  cents,"  is  an  insufficient  memorandum.     Id, 

See  Guabantt,  1. 

STATUTE  OP  UMITATIONa 

L  Entbt  to  Stop. — If  a  tract  of  land  lies  partly  in  two  counties,  and  is  held 
adversely  to  the  owner,  his  entry  on  the  part  in  one  county  does  not  stop 
the  running  of  the  statute  as  to  the  part  in  the  other  county.  Hord  v. 
Walker,  39. 

8.  Limitations  in  Equtit. — Statutes  of  limitations  do  not,  in  terms,  apply 
to  equity  suits,  but  stale  demands  are  not  favored  by  courts  of  chanoeiy, 
and  such  courts  adopt,  with  respect  to  equitable  rights,  the  limitationa 
prescribed  by  statute  in  analogous  cases  at  law.    Pugh  v.  BeU,  142. 

8.  Suits  Respectino  Land  abe  Limuvd  usually  by  the  shortest  period  al- 
lowed for  actions  to  recover  realty,  and,  in  general,  equitable  tights  must 
be  asserted  within  twenty  years.    Id. 

4.  Time  does  not  Begin  to  Hun  against  heirs  continuing  in  possession  with 
the  widow,  under  a  bond  for  title,  under  which  the  father  held,  for  the 
purpose  of  barring  a  suit  against  a  purchaser,  with  notice,  until  the  lat* 
tor's  conveyance  is  executed.    Id, 

A.  Open  Bunnino  Aooount—Limitations. — ^When  an  account  between  mer- 
chants, or  between  banker  and  depositor  has  been  balanced,  and  the 
balance  carried  forward,  it  is  no  longer  an  open  running  account.  The 
parties  cannot  go  behind  the  settlement  without  leave  obtained  in  ehsa* 
eery,  and  the  statute  of  limitations  runs  against  the  balance  from  the  aeti 
tlement  of  the  account,     l/nion  Bank  v.  Knapp,  181. 
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€L  Jonrr  Dkbt. — An  aoknowledgment  by  one  of  several  joint  debtors  will,  u 
Against  all,  take  the  debt  ont  of  the  statute  of  limitations.  White  v.  Hale^ 
209. 

7*  CU1CULA.TIVX  DiSABiUTiES  are  not  allowed  by  the  statute  of  limitations; 
bat  a  party  is  entitled  to  all  the  disabilities  existing  when  his  cause  of 
action  accrues,  and  the  statute  does  not  commence  to  run  against  him 
until  all  have  terminated.     Jackwn  v.  Johnson,  433. 

S.  A  Person  ukdkb  Disabilitt  has  ten  years  after  the  removal  thereof  in 
which  to  sue,  although  the  twenty  years  in  which  other  persons  could  sue 
have  elapsed;  if  the  disability  be  removed  within  the  twenty  years,  then 
he  must  sue  within  ten  years  after  such  removal,  provided  that,  in  no 
case,  can  he  be  deprived  of  the  full  twenty  years  after  the  cause  of  action 
first  accrued.    Id, 

^  Ldutation.— A  right  of  entry  in  favor  of  a  person  must  exist  before  the 
statute  of  limitations  can  run  against  him.    Id. 

IOL  AcxNOWLEDOiCKNT. — ^When  the  note  was  presented  to  defendant  he  said: 
"That  note  has  not  been  paid,  and  I  will  not  pay  it  unless  compelled  by 
law,  as  it  is  out  of  date,  and  I  received  no  consideration  for  it;"  and  this 
was  held  to  be  a  sufficient  acknowledgment  to  take  the  case  out  of  the 
statute  of  limitations.    Lee  v.  Perry,  650. 

11.  Bbturnino  to  the  State  publicly  by  a  debtor,  with  the  intent  to  perma- 
nently reside  therein,  although  in  a  part  distant  from  his  former  resi- 
dence, is  a  returning  or  coming  within  the  state  within  the  meaning  of 
the  statute  of  limitations,  though  unknown  to  the  creditor.  So,  if  the 
return,  though  temporary  and  without  intent  to  remain,  is  known  to  the 
creditor,  and  is  such  as  to  give  opportunity  for  the  arrest  of  the  debtor. 
Maaozon  v.  Foot,  679. 

See  Advebse  Possession,  1,  6;  Sotersiontt,  2. 

SURETYSHIP. 

1.  SuBBTT  Belbasino  PRINCIPAL  TO  Testht.— Though  a  release  operates 
only  on  present  rights,  yet  where  a  surety,  being  sued  alone,  releases  his 
principal  from  liability  over,  for  the  purpose  of  making  him  a  witness,  it 
is  possible  that  the  release  may  operate,  because  as  the  surety's  right  to 
indemnity  arises  when  the  contract  is  made,  it  may  be  regarded  as  a 
present  right  to  take  effect  in  future.  Bank  qf  LimesUme  v.  Penick, 
186. 

%  SuBXiT  Estopped  bt  Rsleasbl — ^Whether  such  release  be  an  absolute  dis- 
charge or  not,  if  it  be  accompanied  by  a  covenant  not  to  resort  to  the 
prindpul,  the  surety  will  be  estopped  from  demanding  remuneration  from 
the  principal  in  case  the  action  goes  against  him,  and  the  principal  is, 
therefore,  a  competent  witness.     Id, 

8l  Blank  Filled  up  without  Authoritt. — ^Where  a  blank  note  is  filled  up 
by  the  payee  in  a  manner  not  contemplated  or  authorized  by  the  maker, 
it  is  not  binding  u|K>n  him  unless  he  ratifies  it.    Id, 

4.  A  Surety  Siqnino  a  note  thus  filled  up  in  a  manner  not  authorized  by 
the  principal,  and  without  being  apprised  of  soch  alteration,  is  not 
bound,  and  in  order  to  chaige  him  the  payee  must  show  that  he  knew 
the  fact.     Id, 

&  An  Unauthorized  Alteration  of  an  instrument  by  the  obligee,  though 
beneficial  to  the  obligor,  avoids  it;  as  where  a  new  surety  is  added.     Id» 
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6w  A  SimETT  HxiD  VOT  Siov  AT  THX  Sajck  Tuix  as  the  princtpaL    Id, 

7.  Whkui  a  SuBsrr  Stohb  aiteb  thb  DDnouimiio  of  a  note,  no  new  di» 
count  is  neoenaiy  to  bind  him.    Id, 

&  CoMTRaunoM  amono  Ck>-8U]iETnE8  does  not  arise  from  anj  contraet  be- 
tween them,  but  from  the  principle  that  equality  is  equity.  Moore  ▼• 
Jiuort,  623. 

9.  Iv  Indsknttt  bb  taken  ST  A  ScTBETT  to  secore  him  from  loss,  and  as  a 
condition  precedent  to  his  becoming  a  surety,  his  oo-enreties  are  not  en* 
titled  to  the  benefit  of  the  indemnity  until  after  he,  for  whose  benefit  it 
was  given,  is  fully  repaid.     Id. 

IQL  SuftSTT  18  DiSGHABOSD  If  the  croditor,  having  the  means  of  satisfactioQ 
aotnally  or  potentially  in  his  hands,  refuses  to  retain  iL  The  ssme  rale 
applies  when  the  surety  apprises  the  creditor  of  the  means  of  recovering 
the  debt,  and  the  latter  declines  to  puisne  il  LkMemihakr  v.  2%on^ 
«M|  581. 

8UBPRISE. 
See  Ksw  Trials,  2,  tt. 

TAX  TITLES. 

1.  Tbs  Aaa—gMBWT  of  '*Pa&t  ov  a  Lot,*'  or  of  *'  one  acre  of  a  lot,"  with- 
out any  location,  is  too  vague  to  anthorias  or  support  a  sale.  Maoris* 
Heirs  v.  Long,  507. 

SL  Pa&tnxbship  to  Pubghau  at  Tax  Salis  is  against  the  pdli^  of  the 
law,  is  a  fraud  on  the  owner,  and  the  purchaser  can  not  obtain  an  avail- 
able tiUe.     Dudley  v.  LUUe,  575. 

t»  Tax  Salb,  Who  mat  Aoquirb  Tttlb  by.— A  tenant  in  possession,  who 
is  under  obligation  to  pay  the  taxes,  can  not  acquire  title  to  the  premises 
by  a  purchase  at  a  tax  sale  made  in  his  own  name,  or  in  the  name  of  an- 
other person  for  his  benefit;  and  it  seems  that  a  title  so  acquired  would 
remain  void  in  the  hands  of  a  bomajide  purchaser  without  notioe.  Blake 
V.  Howe^  681. 

TENDER. 
Tdtdbb  ov  PoirDBBOUB  AsTiOLBa,  where  the  contract  designates  no  plaoe^ 
should  be  made  by  seeking  the  obligee  before  the  day  appointed,  inquirw 
ing  where  he  will  have  them  delivered,  and  then  delivering  them  at  the 
place  by  him  designated,  if  he  appoint  a  reasonable  place  and  one  within 
the  probable  contemplation  of  tiie  parties.  The  articles  tendered  must 
be  separated  from  otiier  articles,  so  that  the  pronusee  can  know  which'  t» 
take.    Bams  v.  Oraham^  394. 

TENANTS  IN  COMMON. 

1.  Co-HxiBS  are  tenants  in  common;  and,  in  bringing  reel  actions,  may,  hf 

statute,  either  join  or  may  sue  separately.    They  can  not  be  compelled  t» 

unite  on  one  action.     Malcolm  v.  Rogere^  464. 
i,  JonrDXB  ov  Co-tbnants.— The  general  rule  is  that  tenants  in  oommon  oaa 

not  join  nor  be  joined  in  real  or  mixed  actions,  unless  some  entiie  or  i»* 

divisible  thing  is  to  be  recovered.    Id, 

8se  AavBRSB  PoaaBssioN,  5;  Absuxpsit;  Cohtkbsiox,  %  8;  EnrmoDR;  9| 

Plbaddvo  A2n>  Practice  2. 
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tenants  bt  curtesy. 

See  CuBiwr. 

TRESPASS. 

1.  Air  Abubb  ov  Lboal  Authoritt  makes  the  guilty  person  liable  as  a  tres- 
passer ab  initio.    Barrett  t.  Light/oot,  110. 

%  Bbtrats. — The  usixig  of  an  estray  by  the  taker  up,  except  in  a  matter  off 
necessity  and  for  the  benefit  of  the  owner,  is  wrongful,  and  renders  him 
liable  in  trespass.    Id, 

USAGES. 

A  USAas,  to  be  binding,  must  be  of  long  standing,  uniform  in  operation,  just 
and  reasonable,  and  known  to  and  acquiesoed  in  by  all  those  whose  right* 
are  affected  by  it.    Hayward  t.  Middletan,  61& 

VENDOR  AND  VENDEE. 

L  JiCPBOTXiCEMTS,  CoBCPENSATiOK  70B. — If  land  be  sold  by  a  verbal  sale,  and 
possession  given  to  the  purchaser,  he  will  be  allowed  in  equity  for  im^ 
provements  made  by  him,  if  the  vendor  refuses  to  convey  the  property* 
MeCampbeU  v.MeCampbelly  48. 

Z,  PuBCHASSR*s  LiEX.— If  a  purchaser  pay  a  portion  of  the  purchase-price  of 
lands,  and  the  contract  of  sale  be  not  enforceable  because  within  the 
statute  of  frauds,  he  has  a  lien  on  the  property  to  secure  the  repayment 
of  the  amount  paid.  He  has  not  the  right  to  retain  the  possession  until 
paid  out  of  the  rents,  but  ia  entitled  to  a  decree  for  the  sale  of  a  quantity 
sufficient  to  cover  his  lien.    Jd» 

5.  PuBOHASSB  WITH  NoTicB  OF  EQumr.— When  a  defendant  purchases  land 

with  notice  of  the  plaintifiTs  equitable  title,  and  that  his  vendor's  only 
interest  arises  from  his  having  paid  part  of  the  consideration  of  the  con* 
tract,  through  which  the  plaintiff  derives  title,  he  will  be  compelled  to 
convey  to  the  plaintiff  on  repayment  of  that  sum.     Pugh  v.  Beil,  142. 
i.  A  Purchase  fboh  Infant  Plaintiffs  avails  nothing.    Id, 

6.  Inoumbbancbs  Known  to  vendor  and  vendee  at  the  time  of  the  sale,  and 

provided  against  by  a  covenant  of  warranty  in  the  deed,  constitute  no 
ground  of  defense  to  an  action  for  the  purchase-prioe.     Fuhrman  v.  Lott- 

don,eOS. 
6w  A  Ck)KVKTAVOB  in  which  the  grantors  recite  that  the  property  is  subject  to 
a  life-estate^  when  in  fact  it  is  subject  to  an  estate  for  years  only,  is  good 
as  a  transfer  of  the  entire  estates  of  the  grantors  in  the  property.     Wiaelq^ 

▼.  Findlay,  711. 

See  Luns. 

VENUE. 
^^jnoire.-*Land  lying  out  of  the  county  cannot  be  recovered  in  an  aotioo  Ia 
the  oiionit  court    Hard  v.  WcUker,  39. 

VOLUNTARY  CJONVEYANOBa 
See  Fbaudxtlbiit  Conyxtanoe& 
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WATER-COX7BSB8. 

L  WaisRp  Riobt  to  Ditsbt.— If  wmter  has  been  lued  for  man  tiiaa  teCj 
yMtfi  for  the  porpoae  of  driying  a  mill,  the  owner  of  land  bordering  oa 
the  atream  has  no  right  to  divert  the  water  so  aa  to  impede  the  operatioQ 
of  the  mill.    Cook  r.  Hull,  20a. 

JL  Biobt  nr  Wateb-coubsb. — ^A  land  owner  haa  aright  to  the  nnxntenvpted 
flow  of  the  water  in  atreama  on  hia  land  onleea  some  adjaoent  proprietor 
haa  aoqoirad  an  advene  ri^t  to  divert  the  tame,    Cootterv.  HuHter^ 

72a 
Jl  a  Right  to  Divbbt  a  Stbbam,  nmning  throagh  another^a  land,  may  ba 

acquired  bj^ad  verse  enjoyment  for  twenty  years.    Id, 
<  Mebb  IdCBsrsB  TO  Dxvxbt  a  Stbbam,  or  a  loan  of  the  nae  of  it^  caonol 

be  ripened  into  a  ri^t  by  lapee  of  time.    IcL 

WAYa 
See  HJAManaMi*. 

WILLa 

L  InTBWTiOK  OF  Tbotatob  oannot  be  ahown  otherwiaa  than  by  hia  willi 
proofs  oannot  be  received  to  alter  the  effect  of  the  wiU.  3f<eCbmp6eB  ▼• 
MeCampbtU,  4& 

JL  Lucid  InrBBVALs.— If  the  testator  was,  from  aome  time  prior  to  ezecnt- 
ing  hia  will  until  his  death,  deranged  by  habitual  intemperanoe,  bat 
having  some  lucid  intervals,  it  must  be  shown  to  establish  the  will,  tfaa* 
it  was  made  in  one  of  those  intervala.    Caae  <if  Coekran*s  wUl,  116w 

Z,  Pboof  ov  Will. — ^Where  one  witness  to  a  will  deviaing  land,  testified 
that  by  direction  gf  the  testator,  and  in  her  preaenoe,  and  that  of 
another  witness,  he  signed  the  testator'a  name,  and  subscribed  hia  own 
as  a  witness;  and  the  other  witneaa  testified  that  he  heard  the  testalor 
acknowledge  the  will,  and  that  he  subecribed  it  as  a  witness^  at  her 
requeat,  and  in  her  presenoe,  the  proof  waa  held  aufficienti  WeiA  ▼• 
Welch,  126. 

4.  Thb  Pboot  ov  thb  ExxounoN  of  a  will  may  be  made  by  one  of  the 

subecribing  witnesses  only,  although  the  will  be  lost,  and  the  witness 
haa  forgotten  the  name  of  one  of  the  other  aubscribing  witnesaea.  Dan  ▼• 
Brown,  895. 

&  Declarations  ov  a  Testator,  regarding  the  cancellation  of  k  will,  an 
inadmissible  if  not  connected  with  any  act  done  or  attempted  by  hinip 
to  effect  a  revocation.    I<L 

^  Will  ov  Pebsonaltt  must  be  executed  3nd  attested  aa  required  by  the 
law  in  force  at  the  death  of  the  testator,     ffotuton  v.  HoutUm,  647. 

7.  Revocation  ov  Devises  are,  at  common  law,  express  or  implied.  The 
latter  are  termed  revocations  in  law.     OraveM  v.  SKMoh,  653. 

€L  Revocations  in  Law  resulted,  at  common  law:  1.  From  a  total  altera- 
tion in  the  circumstances  of  the  devisor;  2.  From  an  actual  or  intended 
alteration  in  his  estate;  but  in  thia  state  a  revocation  does  not  result 
from  an  alteration  in  the  circumstances  of  the  testator,  nor  from  an  in- 
tended alteration  in  hia  estate.    Id. 

5.  Implied  Revocations  are,  in  this  state,  thoae  only  which  reeolt  es 

nlate  reL     hL 
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lOL  BMTOOJkSSoaM  Fbo  Tabic  «ither  alter  the  qnali^  of  the  wtate,  ordimiii- 

lah  the  quantity  of  the  thing  deriaed.    leL 
11.  OoirysrAVGi  or  Past  of  PftoFBurr  Dsyibbd  Is  »  rafooation  pro  iimdo 

only.    Id» 

WITNESSES. 

See  Bvu>EWo%  5^  7»  1& 

WOBDa 

Tmi  WoBD  "Mat"  meaai  aniatfe  or  ahall,  onlj  in  oaaaa  where  the  pabHein- 
tefoft  and  ri^^  are  eonoened,  or  where  the  pnblio  or  third 
haiFe  a  ehum  de  Jw  that  the  power  abonld  be  eocaroiaed;  or  where 
thiflig  ia  direeled  to  be  done  lor  the  aake  ol  Jnatiee  or  the  pablio  good. 
Maieaim  t.  ffpnaii  46^ 
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